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The Social Charter in Britain — Labour Law and ` 
Labour Courts?* 


Lord Wedderburn of Charlton** . 


Then Mrs Melrose Ape stood up to speak. A hush fell in the ballroom beginning at the back 
and spreading among the gilt chairs ... ‘Brothers and sisters’ she said in a hoarse, stirring 
voice ... (It was one of her favourite openings.) ‘Just you look at yourselves,’ she said. 
Magically, self-doubt began to spread in the audience . .. But suddently on that silence vibrant 
with self-accusation broke the organ voice of England, the hunting-cry of the ancien régime. 
Lady Circumference gave a resounding snort of disapproval: ‘What a damned impudent 
woman,’ she said.! 


When Lord Chorley, in whose honour this paper is given, held the Cassel Chair 
it was, of course, still called the Chair of Commercial and Industrial law. No apology 
is needed then for its theme — that it is time for British labour law to take a good 
look at itself, to examine its own structure. 

A premature invitation to self-analysis, Freud tells us, risks a response of 
‘resistance, rejection and indignation.’? One must ‘wait for the right moment at 
which you can communicate your interpretation to the patient with some prospect 
of success’ to avoid, as it were, receiving a Circumference response. But, whatever 
the risks, it is no longer premature to invite analysis, not of the transient policies 
of particular governments past, present or future, but of the structure of British 
labour law: for a century almost unchanged, but now subject to pressures for change 
from the impending single market in Western — perhaps Eastern —-Europe, from 
comparisons with other systems that are inevitable and insistent in an internationalised 
economy and from its own domestic contradictions. 

-It is the comparative dimension which has often been lacking from our discussion, 
by which I mean not the foolish search for institutions to import from elsewhere 
but the stretching of the imagination and of the agenda by inquiry into unfamiliar 
legal treatments of familiar social problems and in so doing to follow the argument 
wherever it leads. Even the Donovan Commission’s Report in 1968 was sparing 
in such inquiry, despite the presence of Otto Kahn-Freund,? in contrast to the 


*A revised version of the nineteenth Chorley Lecture delivered on 6 June 1990 at the London School of 
Economics and Political Science. ' 

**QC, FBA, Cassel Professor of Commercial Law at the London School of Economics and Political Science 
in the University of London. 


i Evelyn Waugh Vile Bodies (1930, Penguin 38) p 100. 

2 S. Freud Two Short Accounts of Pscho-Analysis (1926, Penguin ed 1970) p 134. 

3 Report on Trade Unions and Employers Associations (Cmnd 3623, 1968); the main comparative concern 
was with the French Conseils de Prud'hommes. 
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comparative inquiries which have preceded major labour law reforms elsewhere.* 
Even when our debates have had parallel discussions in France, as when the 
redefinition of ‘trade dispute,’ that central pillar of our labour law, coincided with 
the novel proposal there of an ‘immunity’ to exclude civil responsibility for acts 
which were no more than a ‘normal exercise of the right to strike,’ scarcely a word 
of comparative inquiry crossed the Channel, in either direction.’ 

Now the European Community’s Social Charter of Fundamental Rights has 
appeared at a moment when the transnational economy puts national laws in a new 
frame.* Signed by only eleven of the twelve Member States and then merely as a 
solemn declaration of principles, it has nevertheless already become an important 
reference point for labour law and even for collective bargaining.’ Parts of it have 
been selected by the Commission in its Action Programme for proposed enactment 
as binding Community law by 1993.8 This will inevitably affect the style, 
substance and structure of our labour law. The purpose of what follows is to draw 
together some threads about that structure; about the direction of Community law; 
about our industrial relations and trade union law, and finally about ‘labour courts,’ 
which is where we may find resistance to be deepest. 


Origins and Sources of Labour Laws 


British labour law still bears the three leading characteristics which it had acquired 
by 1875, when like other European systems, in parallel but not contemporaneously, 
it passed through the repeal of repressive penal laws on unions and in employment 
to elementary freedoms to combine collectively. Those three features may be said 








4 As with the inquiries in Italy which preceded the ‘clean break with foreign experience’ concerning 
union representation in the enterprise in art 19 of the ‘Workers’ Statute’ 1970: see L. Mariucci Le 
Fonti del diritto del lavoro (1988) p 93; Wedderburn ‘The Italian Workers’ Statute — British Reflections’ 
(1990) 19 ILJ 154. See too now the valuable comparative survey, M. Biagi Rappresentanza e democrazia 
in azienda (1990) especially pp 73—81, 313—320. 

5 Employment Act 1982, s 18, amending s 29, Trade Union and Labour Relations Act 1974 (TULRA). 
On France, see Wedderburn ‘Le législateur et le juge’ in Transformations du Droit du Travail; Etudes 
Offertes à Gérard Lyon-Caen (Dalloz 1989) pp 136—155; M. Forde ‘Bills of Rights and Trade Union 
Immunities’ (1984) 13 ILJ 40. The proposed immunity was declared unconstitutional by the Conseil 
Constitutionel (22 October 1982) but was in effect reintroduced by the courts for acts constituting 
a ‘normal exercise of the right to strike’ in Synd. CGT c. Sté Dubidgeon Normandie Soc November 
9, 1982; J. Savatier Dr Soc 173; G. Lyon-Caen and J. Pélissier Droit du Travail (1988 14th ed) pp 
1036—9; H. Sinay and J-C. Javillier La Grève (1984 2nd ed) pp 374-8. 

6 Community Charter of Basic Social Rights for Workers (1990; infra ‘the Social Charter’; see Appendix 
3 of HL Select Committee on the EC ‘A Community Social Charter’ 3rd Report, 5 December 1990, 
welcoming the Charter in its final form of 8 December 1990). The Community Social Charter must 
not, of course, be confused with the Council of Europe ‘Social Charter’ of 1961, arts 7(8) and 8(4)(b) 
of which the UK denounced in the light of the Employment Act 1989. 

7 See the GMB negotiators’ ‘check list’ in Getting Ready for the European Social Charter (GMB 1990). 
By May 1990, the GMB had negotiated an agreement with a German company opening a plant in 
Birmingham which incorporated the principles of the Social Charter: Financial Times 22 May 1990. 

8 Communication from the Commission Concerning its Action Programme Relating to the Implementation 
of the Community Charter of Basic Social Rights for Workers (9978/89, COM (89) 568 final; 
29 November 1989). For an expansive view on the ‘extensive’ impact this ‘massive’ programme would 
have on the UK, see E. Vogel-Polsky “What Future is there for a Social Europe Following the Strasbourg 
Summit?’ (1990) 19 ILJ 65; B. Bercusson ‘The European Community Charter of Fundamental Social 
Rights’ (1990) 53 MLR 624; but compare the assessments in B. Hepple ‘The Implementation of the 
Community Charter of Fundamental Social Rights’ (1990) 53 MLR 643; Wedderburn The Social 
Charter, European Company and Employment Rights (1989, Institute of Employment Rights); and 
infra n 70. 
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to be, broadly, first a formal ‘freedom of contract’ in defining the employment 
relationship and most of its consequences (that ‘figment of the law’? which became 
the lawyer’s modern cloak for subordination); second, a slender cushion of legislative 
protections (starting with the Factories Acts and Factory Inspectorate, the great 
contributions to the ‘method of legal enactment’ promoted by Tory reformers and 
unions alike); third, basic liberties for those whose need was to organise in industrial 
combination (those of whom Kahn-Freund said: ‘On the labour side, all power is 
collective power,’)'© common in function with the trade union rights secured in 
other democracies but radically different in form in the attempt to protect freedom 
of association, not as in most other countries by positive rights, but in a negative 
way by the ‘immunities’ from some — certainly not all — common law 
liabilities. "! 

The emphasis of this legal structure — the breadth of the freedom of contract 
accorded to the parties to the employment relationship, the limited nature of regulatory 
protection once the nineteenth century legislation on safety and on the hours of women 
and young workers was in place, and the negative or ‘privileged’ character of the 
immunities governing collective freedoms — makes it look peculiar to those from 
other systems. By itself, that is no reason to change it. For decades it did work, 
within the social consensus or the imposed balance of social power of the time. 
But the question of change assumes a new insistence today, not least through questions 
posed by new comparisons. Not only does collective labour law elsewhere in Western 
Europe tend to be couched in positive rights and duties, the building blocks of 
employment law are there differently regulated. There the law has tended from the 
outset to circumscribe the types of employment relationship available, even if today 
they can more readily be reshaped by collective bargaining. 

Take the Italian Civil Code. It recognised three types of employee: workers, white 
collar staff, and managers. Other types of contract are possible, though the Code 
defines freedom of contract outside the recognised forms of contract as accords 
designed to protect ‘meritorious interests’ and, in modern interpretation, is held 
to subject the individual employment contract to the terms of collective agreements 
more favourable to the worker.” But social and economic change demanded 
greater flexibility. This flexibility was achieved, not by abolishing the definitions 
and leaving employment relations to the unguided results of so-called ‘contract,’ 
but by legislation which in 1985 introduced into the Code a fourth recognised category 
— the intermediate grades (i quadri intermedi: roughly, lower management and 
technical staff). But, having invented the new category, it then referred its precise 
application and meaning back to collective bargaining. Autonomous collective 








9 O. Kahn-Freund (ed) K. Renner, The Institutions of Private Law and their Functions (1949) p 166. 
10 O. Kahn-Freund Labour and the Law (3rd ed 1983; eds P. Davies and M. Freedland) p 17. 
11 See Wedderburn, The Worker and the Law (3rd ed 1986) Chaps 1, 7 and 8. 
12 See especially Codice Civile arts 1322, 2077, and the incisive explanation of law and agreements as 
‘sources’ and the place of the principle of ‘inderogability’ of collective agreements by L. Mariucci 
Le fonti del diritto del lavoro (1988) pp 99—103; cf. G. Vardaro ‘Funzioni e livelli dei contratti collettivi’ 
Lav Dir, 1987, 229 (collective agreements have ‘assumed in a real sense the form of normative sources 
with their own base independently of a delegation or reference from statute,’ 240); and infra n 205. 
13 Codice Civile, art 2095, modified by the Law no 190 of 13 May 1985 (‘the conditions for belonging 
to the category of quadri shall be established by national or plant collective bargaining in respect 
of each branch of industry and for each particular establishment of enterprises,’ art 2(2); such agreements 
were to be concluded in the first instance within one year, art 3). See F. Carinci ‘L’Evoluzione storica’ 
in L’Inquadramento dei lavoratori (Quaderni di dir. del lavoro e delle rel. ind, 1987) pp 11—40. See 
too, other regulatory articles of the Code in arts 2096—2113 (which invalidates ‘renunciations’ or 
‘compromises’ by workers to their disadvantage of rights derived from laws or collective agreements). 
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bargaining is as strong in Italy as in Britain; but its comprehension requires a firmer 
grasp of the legal building blocks. 

Similarly, the law in such jurisdictions sets a wider floor of conditions at work. 
In ten of the twelve Community States, for instance, legislation limits maximum 
hours of work; nine have general legislation limiting overtime and night work." 
The Commission’s Action Programme proposes binding regulation on maximum 
working hours throughout the Community, to implement the Charter’s aim of a 
right to a ‘weekly rest period’ and, with few exceptions, an end to night work by 
the young.!5 The place for regulation in the Community labour market is at once 
raised on any comparative agenda. For such laws do not necessarily restrict effective 
and autonomous bargaining. German unions are slightly ahead of their counterpart 
engineering unions in Britain in their industrial campaigns for a 35 hour week; and 
recently in France, the new laws regulating temporary work were used as the floor 
of a comprehensive national agreement between unions and employers on the 
subject.'* Even a nodding acquaintance with Italian practice, especially in the last 
two decades, confirms the ‘intense inter-relationship between legislative regulation 
and diverse manifestations of collective autonomous action’ to the point where 
‘contractual norms come to be conceived as a natural extension of legislation, as 
one element integrated into a single phenomenon.’” In truth, a glance abroad 
suggests that the relationship between legal intervention and collective bargaining 
is not always that of crudely opposed magnetic poles, as is often assumed in 
Britain. "ë 

The modern British assumption has been that the way to regulate working hours 
is not legal regulation but collective bargaining. True, from the nineteenth century 
on we limited the working hours of women and of young workers by law in an 
increasing range of workplaces; and the regulation of men’s hours too was a 





14 See EC Etude Comparative des Dispositions Regissant les Conditions de Travail dans les Etats Membres 
de la Communauté. (1989, SEC (89) 1137 final) Part II, Chap V; extracts in 1990 189 EIRR 31; 
ibid 190, 29; ibid 197, 29; R. Blainpain, E. Köhler (eds.) Legal and Contractual Limitations on Working 
Time in the EC States (1988) Chap IV. There is no general legislation on working hours in Denmark 
and the UK, none on night work hours in Denmark, Ireland and the UK, none on overtime in Italy, 
Denmark or the UK. The long standing British controls over hours of vulnerable workers, ie women 
and workers under 18, have been repealed by ss 9 and 10 Employment Act 1989; see S. Deakin ‘Equality 
under the Market Order’ (1990) 19 ILJ 1, pp 7—13 (noting too, the denunciation of ILO Convention 
45 of 1935 on underground work by women). ILO Conventions of 1990 require social protections 
for workers on night work, including consultation with union representatives about schedules, especially 
for women workers. 

15 See Social Charter arts 8, 20, 22; Action Programme (Part II) Chaps 2 and 11. 

16 On the recent French collective agreement, with a ‘self-destruct’ clause if the law is changed, see: 
1990 EIRR 197, 18 (and on the effects on subsequent law reform: ibid, 198,5). On the German 35 
hour week campaign in engineering: 1990 EIRR 198, 11. In Britain, the CSEU achieved 132 agreements 
cutting hours in its campaign, targeting companies one by one in engineering, but many had productivity 
and other offsetting provisions: IRRR, 1990 Pay and Benefits Bull 258, 8; some 566 workplaces were 
covered: Bargaining Report 97 (LRD, July 1990) 10, where 34 of the agreements are analysed. 

17 G. Ferraro, ‘Fonti autonome e fonti eteronome nella legislazione della flessibilita’ (1986) 32 Giorn 
dir lav rel ind 667, 677. It must of course be remembered that this result is more likely in systems 
which, subject to more favourable conditions, give the collective agreement an automatic effect on 
terms of employment affected (eg in France, Code du Travail art L 135—2, Italy Codice Civil art 2077). 

18 See Wedderburn and S. Sciarra ‘Collective Bargaining as Agreement and as Law: Neo-Contractualist 
and Neo-Corporatist Tendencies of Our Age’ in A. Pizzorusso (ed) Law in the Making (1988) pp 
185—237 (also (1989) 35 Riv di dir civ 45—102). The Webbs’ belief that the ‘method of enactment’ 
would supplant the ‘method of collective bargaining’ (Industrial Democracy, (1902) pp 796-806) 
is not therefore supported by an approach to regulation which recognises a stronger role for law but 
sees ‘a separation of functions and roles between law and collective agreement in the hierarchy of 
legal sources,’ ibid p 236-7. 

19 B. Hutchins, A. Harrison A History of Factory Legislation (1903); Wedderburn The Worker and the 
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trade union objective until relatively recently. As late as 1893, legislation gave to 
the Board of Trade powers to regulate the hours of railwaymen, but it was the same 
legislation which helped the Amalgamated Society of Railway Servants, virtually 
destroyed in its fight for recognition in 1890, to increase its membership by 90 per 
cent in the next six years.® This precedent, suggesting that such statutory 
intervention is consistent with increased union strength and collective bargaining 
was to be overlooked in coming decades. But by 1920 Britain felt unable to ratify 
the first ILO Convention for a legal 48 hour week which it had helped to 
promote?'; the line was, with very few exceptions, drawn short of legislation on 
the working hours of adult men. Legal control was thought proper only for the 
working hours of women or young workers. Today, the massive deregulation in 
the Employment Act 1989, has withdrawn protection even from these ‘exceptional’ 
cases. 

On the other hand, we take it for granted today — employers, unions and State 
alike — that legislation should be the primary method to protect other conditions 
at work. Above all, safety and accident prevention at work are dealt with in that 
way, by all legal means available: criminal and civil sanctions, powers for 
inspectorates, administrative machinery under the Health and Safety Commission, 
and rights for workers’ safety representatives”? — though as yet with no clear right 
for workers to stop work when they reasonably apprehend danger at work.» The 





Law, cit, pp 401—12. Exemptions were available and were regularly granted, but usually on conditions 
which gave the Inspectors a useful competence to afford to such workers some social protection, for 
example in the availability of transport after late night shifts. On State intervention and partial 
employment, see now E. Szyszezak Partial Unemployment: The Regulation of Short-Time Working 
in Britain (1990) esp. Chaps 4 and 5. 

20 Railway Servants (Hours of Labour) Act 1893. The Act helped to cut the long hours worked by 
railwaymen and, by reason of the machinery provided, helped to establish the new union: H. Clegg, 
A. Fox, A. Thompson A History of British Trade Unions Since 1889; Vol 1, 1889—1910 (1964) pp 
229-239, an essential period for the understanding of the Taff Vale Rlwy battle of 1900—1: ibid 
Chap 8; J. Saville (ed) Essays in Labour History (1960). 

21 A. Alcock A History of the ILO (1971) pp 14—21, 50—S. On the factors which led the British Government 
not to legislate generally on working hours in 1920, see H. Phelps Brown The Origins of Trade Union 
Power (1983) pp 117-9. 

22 Now in particular, the Health and Safety at Work Act 1974, and the burgeoning Community law, 
especially following the ‘Framework Directive’ on safety at work, 89/391 of 12 June 1989. 

23 Art 8(4) of the ‘Framework’ Directive of 12 June 1989, 89/391, provides that workers have the right 
to stop work ‘in the event of serious, imminent and unavoidable danger’ without suffering ‘any 
disadvantage’ or ‘harmful . .. consequences.’ In debates on the Employment Bill 1990, the Government 
argued that this right already exists because ‘it is unlawful to work in unsafe conditions’ and ‘simple 
refusal to work in unsafe conditions does not constitute industrial action’ (T. Eggar, Minister of State, 
Standing Cttee D Parl Deb, 20 March 1990, cols 391, 393; see too, Parl Deb HL, 12 July 1990, 
cols 504—518). The meaning of ‘industrial action’ in cl 9 of the Bill on unfair dismissal, as in s 62 
Employment Protection (Consolidation) Act 1978 (‘EPCA’), does not turn on breach of the employment 
contract but arises from concerted pressure upon the employer (Power Packing Casemarkers v Faust 
[1983] ICR 292, CA; Express & Star Ltd v Bunday [1988] ICR 397, CA). A stoppage by workers 
refusing to operate vehicles that were dangerous in breach of the criminal law has been held to be 
a ‘strike’ within s 62 (Wilkins v Cantrell & Cochrane Lid {1984] IRLR 483, EAT). The assertion 
that a ‘simple’ stoppage over safety is not ‘industrial action’ therefore seems to be defensible in this 
context only if it puts no pressure on the employer to rectify the danger. Even under the common 
law, a contractual right to stop work requires ‘a high degree of unanticipated danger’: M. Freedland 
The Contract of Employment (1976) p 239; Ottoman Bank v Chakarian [1930] AC 277; and it is unclear 
even then whether employees have a right to suspend the contract, rather than rely on the employer’s 
repudiatory order to work at an unsafe place as a ground for a lawful termination. Workers faced 
with a breach that is criminal can rightly claim a ‘constructive dismissal’ but not, it seems a suspension 
of the contract: Reid v Camphill Engravers [1990] ICR 435. Current English law appears therefore 
not to comply fully with the Directive, which does not limit the right to stop work to cases where 
there is no ‘pressure’ on the employer. French law affords a right to stop work where workers have 
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Commission’s proposal for ten new Community Directives on safety at work created 
less anxiety in Whitehall than the rest of the Action Programme, for this is regarded 
there as a field where, unlike other working conditions, laws must regulate them. 
Following Hayek, even labour lawyers of the Chicago school today differ from 
Nassau Senior by embracing the propriety of this particular legal intervention in 
the market.” In this area, the programme of the Thatcher government may justly 
claim to be a continuation of traditional policy. At any rate, acceptance of regulation 
on safety, but not on maximum working hours (save for specially vulnerable groups 
of workers) became part of ‘voluntarism.’ But it may owe as much to history as 
to logic. To most labour law systems in Western Europe — and now to the Charter 
and the Action Programme — history has bequeathed wider boundaries for a legally 
regulated floor in the employment relationship,» boundaries arguably more suited 
to today’s labour market.” 


Labour Law Systems in the Community 


This is not the only way the British structure stands out from the others, albeit they 
are also highly diverse inter se. There are the well-known peculiarities in the law 
on industrial relations. The basis of Kahn-Freund’s analysis in 1954 and 1959 of 
an ‘abstention of the law’ from British industrial relations was (it is often forgotten) 
the view that British social structure was ‘exceptionally stable.’?? But the period 
in which the organic structure of our labour law was built, the 50 years before 1920, 
was not a period of uniform stability; far from it — the military in Trafalgar Square 
in 1886, the great lock out of 1897, in 1907 a threat of chaos on the railways, in 
1913 justified fears of a revolution, ‘a time of remorselessly rising tension, of 
impending doom.’ What we find in that formative period is not a special stability, 
but a unique coincidence of social factors which sired a peculiar legal structure. 
Like other European systems, our employment relationships had to be torn free 
from criminal sanction and become the subject of civil obligation in the guise of 
‘contract’ — a contract, as Fox puts it, into which there were ‘carried over the 
personal status relations characteristic of the master-servant model.’ The common 
law tradition continued to import the master’s prerogatives, parallel to the 





‘a reasonable belief that there is a grave and imminent danger to health or safety’: Code du Travail 
art L 231—8—1 (added in 1982). 

24 See F. Hayek Law Legislation and Liberty (1979) Vol III, p 115, and pp 41—54, 81, 142; Wedderburn 
‘Freedom of Association and Philosophies of Labour Law’ (1989) 18 ILJ 1, 8—14, 34—35. The Chicago 
school is, however, insistent that other employment protection legislation must be excluded: R. Epstein 
‘In Defense of Contract at Will’ (1984) 51 Univ Chic LR 947. 

25 See B. Hepple (ed) The Making of Labour Law in Europe (1986) Chap 3, and T. Ramm Chaps 2 and 6. 

26 See U. Miickenberger and S. Deakin ‘From Deregulation to a European Floor of Rights; Labour Law, 
Flexibilisation and the European Single Market’ (1989) 3 ZIAS (Zeitschrift fiir auslandisches und 
internationales Arbeits- und Sozialrecht) 153 (‘The long term aim is the achievement of a new form 
of individual security for workers, which takes priority over market forces and over the individual 
contract of employment’: p 201). 

27 O. Kahn-Freund ‘Labour Law’ in M. Ginsberg (ed) Law and Opinion in England in the 20th Century 
(1959) p 216; see too his Chap H ‘Legal Framework’ in A. Flanders and H. Clegg, The System of 
Industrial Relations in Great Britain (1954). 

28 H. Phelps Brown The Growth of British Industrial Relations (1959) p 332, and generally Chap VI; 
G. Dangerfield The Strange Death of Liberal England (1935) Part 2, Chap 4; A. Fox History and 
Heritage (1985) Chaps 4, 5, 6. 

29 A. Fox Beyond Contract; Work, Power and Trust Relations (1974) p 188. 

30 B. Veneziani in B. Hepple (ed) The Making of Labour Law in Europe, supra, n 25, p 72. 
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subordination in other jurisdictions which characterised ‘the new status of the worker 
whose freedom of contract is in effect only a formality’ — an approach still 
central to the British courts’ attitude to employment legislation.*! 

So too, in the two decades before 1890 all comparable European systems 
experienced the successful struggle for the bare legalisation of trade unions. But 
the British system had already struck out on a path of its own.” Britain was set 
apart in many ways: it had no written Constitution; there was, among the ruled 
as among the rulers, a sharper addiction to the ideology of ‘laissez faire.’ But the 
crucial difference for labour law was the fact that ‘on the continent unionism 
developed simultaneously with the mass political labour movement and its 
parties.’ The decisive factor was that here ‘trade union organisation came first 
and the political movement much later, on the Continent the sequence was the 
reverse.’** An industrial movement emerged here, unaccompanied by working 
class political parties, with demands (to which Parliament in part acceded, 
significantly before the completion of adult male franchise) not so much for rights 
as for a protected space. If we watch that space carefully, we see it filled not by 
rights of association, but by Disraeli’s immunities against criminal liabilities and 
then the immunities against specified civil liabilities in 1906, the very year late in 
the process when such a political party was finally born, after the foundations of 
our labour law were laid.* 

That is why we have ‘immunities’ in trade union law, not rights. They were the 
outcome of specific social relations. It was useful to rationalise them, as Kahn-Freund 
did brilliantly, as ‘collective laissez faire’ — while they worked, while they were 
sustained by the accepted balance of power and of social values. One may now 
— perhaps one now should — ask whether this is a sufficient reason to keep them. 

This somewhat idealised, but revealing, historical vignette reminds us that the 
language of a labour law system can be learned only from its social history, above 
all the history of its labour movement. Without a smattering of that vocabulary 
comparative conversation is impossible. The fact that the right to strike in the Federal 
Republic of Germany and in Sweden is ‘organic,’ that is, vests in the organisation 
or trade union alone, is inexplicable without a grasp of the centralised development 
of their unitary unions**; while in France and Italy, understanding the history of 
labour movements divided by ideological and religious pluralism is crucial to a grasp 
of the ‘individualist’ principle, that the right to strike is the property, not of the 








31 See for example, H. Collins ‘Capitalist Discipline and Corporatist Law’ (1982) 11 ILJ 78 and 176; 
infra n 65. 

32 Wedderburn ‘Industrial Relations and the Courts’ (1980) 9 ILJ 65, 66—9; A. Jacobs ‘Collective Self- 
Regulation’ Chap 5, The Making of Labour Law in Europe, supra, n 25. 

33 E. Hobsbawm Worlds of Labour (1984) p 153; and on the grip of laissez faire, see his Labouring 
Men (1964) Chap 14. In Sweden, unions affiliating to the central federation originally were required 
to be affiliated also to the Social Democratic Party: Folke Schmidt in B. Aaron and K, Wedderburn 
Industrial Conflict; A Comparative Legal Survey (1972) p 28. 

34 O. Kahn-Freund (ed) K. Renner: The Institutions of Private Law and their Functions (1949) p 172, 
though later he somewhat resiled from this explanation for reasons that remain obscure: Labour and 
the Law (1977, 2nd ed) p 40. See too, Wedderburn The Worker and the Law, op cit, n 11 supra 
pp 21-7, and (1980) 9 ILJ 65; A. Fox History and Heritage, op cit n 28 supra, Chap 4. 

35 Conspiracy and Protection of Property Act 1875, s 3; Trade Disputes Act 1906, ss 1—3; and see 
H. Pelling The Origins of the Labour Party (1954) esp Chap 10; supra n 41. 

36 See O. Kahn-Freund ‘Strikes and the Law — Some Recent Developments in Western Europe’ in Jus 
et Societas; Essays in Tribute to Wolfgang Friedmann (1979) pp 201—19. ‘Non-union strikes as such 
are ... illegal’ in Germany: T. Ramm ‘Federal Republic of Germany’, International Encyclopaedia 
for Labour Law and Industrial Relations (1979, ed R. Blainpain) p 196. 
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union, but of the individual worker.” To the Italian lawyer it is a fundamental 
verity, to the German a gross error, to hold that: ‘the right to strike vests not in 
the union or any other association, but in the individual worker as such, even though 
this legal right is bound to be exercised in a dimension that is necessarily 
collective. ’38 

Of course, such diverse systems may also share principles not shared by the 
common law. To take an important example, all four of those systems agree that 
a legitimate exercise of the ‘right to strike’ (as it is differently understood in each, 
both in scope and character) entails not the breach, still less the termination, of 
the workers’ employment contracts, but only a suspension of them until the conflict 
is ended, temporarily excusing the employer and the striking employees from 
performance. The point about breach of contract tends to be dealt with curtly, for 
example in Italy by the maxim ‘qui jure suo utitur, neminem laedit.’™™ Obvious 
though it seems today to them all to be a central principle — few principles are 
more fundamental to the French law than la grève ne rompt pas le contrat de travail 
sauf faute lourde imputable au salarié® — it was not always so; even in France 
the doctrine of suspension was first adumbrated in 1939 and firmly established only 
in 1950.#! 

Today, however, the French jurist is mystified to hear the English lawyer hold 
that, while the organisers of industrial action may have an ‘immunity’ from liability 
for many economic torts in a trade dispute, the striking employees themselves have 
no such immunity and are invariably in breach of their contracts unless they give 
notice to make themselves unemployed; that is, to surrender their jobs as the condition 
of a lawful strike. As a Lord Justice of Appeal said only recently: ‘if [the workers] 
give notice terminating their contracts ... a strike would be lawful.’? In 1906, 
Sir Charles Dilke had perceived the central importance of immunity in trade disputes 
from the tort of inducing breach of contract; but no-one proposed that the breach 
of contract by workers should itself be cured by the invention of a right to strike.” 
Nor was such a right to strike demanded. 

But it would be absurd to think that the history of each labour movement writes 
its labour law system on tablets of stone. It writes the vocabulary, but other factors 
change the story, even the grammar: periods of war, new constitutions, social 
movements, changes in employers’ organisation, in technology and in patterns of 
capital, and in relations of production national and now, above all, international. 








37 H. Sinay and J-C. Javillier La Grève (2nd ed, 1984) Tit 1 Chap 2, and ‘Le Droit Comparé de la 
Grève’ ibid Chap 3; G. Giugni ‘L’ Autotutela e il diritto di sciopero’ Chap 10, Diritto sindacale (8th 
ed 1988). 

38 G. Ghezzi and U. Romagnoli X diritto sindacale (2nd ed 1987) p 193. 

39 G. Giugni Diritto sindacale, n 37, p 216. A strike in Sweden is taken ‘merely to suspend the duty 
of performance’: Folke Schmidt, Law and Industrial Relations in Sweden (1977) p 74. 

40 Code du Travail Art L 521—1. For the locus classicus on this question, see: X. Blanc-Jouvan ‘The 
Effect of Industrial Action on the Status of the Individual Employee,’ Chap 4 in B. Aaron and K. 
Wedderburn (eds) Jndustrial Conflict: A Comparative Legal Survey, supra n 33. 

41 See G. Lyon-Caen and J, Pélissier Droit du Travail (14th ed 1988) pp 1001—4; and see Wedderburn 
‘Laws About Strikes’ (forthcoming in W. McCarthy (ed) Legal Interventions in Labour Law, 1991). 

42 Stuart-Smith LJ Associated British Ports v TGWU [1989] 1 WLR 939, 970, CA (reversed on other 
grounds, HL; B. Simpson (1989) 18 ILJ 234). Of Community member states, only Britain, Denmark 
and (perhaps) Ireland regard a legitimate strike as effecting breach, rather than suspension, of the 
employment contracts: EC Etude Comparative (etc), supra, n 14; on Ireland, A. Kerr and G. Whyte 
Irish Trade Union Law (1985) Chap 8. 

43 See on the 1906 Bill: R. Kidner (1982) 2 Legal Studies 34; Wedderburn The Worker and the Law, 
op cit, pp 21—25; R. Harrison Before the Socialists (1965) pp 287—9; W. Cornish and G. de N. 
Clark Law and Society in England 1750—1950 (1989) pp 328—336. 
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New doctrines are grafted on, like the suspension of employment contracts in strikes. 
Legal systems come to cut across the original typologies. So we find that in (organic) 
Germany and (individualist) France and Spain the Minister of Labour may ‘extend’ 
collective agreements to bind new employers. But no such administrative extension 
of contractual agreements is permitted in (organic) Sweden or in (individualist) 
Italy.“ In Britain weak forms of ‘extension’ by way of unilateral arbitration existed 
from 1940 to 1980 but, except in time of war, they were never accepted by employers 
as natural to the system.* 

In this general setting, the Action Programme signals a moment of change in 
proposing new areas for legal regulation. For example, it is proposed there should 
be greater legal control of working hours — a maximum of 11 hours in 24, at least 
one rest day in seven, maximum eight hours night work in 24 on average in a 
fortnight, a ban on two consecutive night shifts, limits on overtime by night workers 
in heavy work, specified breaks in rotating shifts, with further regulation on health 
assessment and safety especially for night workers and possible exemptions by law 
or collective agreement provided the workers enjoy compensatory rest periods over 
a six months period. So too, regulation is proposed, including more formal 
employment contracts, to protect the so-called ‘atypical’ or ‘precarious’ workers 
who do not enjoy a ‘standard employment relationship’ — the part-time, seasonal, 
casual, homeworking, lump-labour, temporary, agency, fixed-term, or ‘task’ 
workers, now increasingly all too typical of some segments of the labour market. 
In 1951 the ratio of part-time to full-time workers in Britain was 1 to 25; by 1989 





44 For detailed sources and the diverse natures of various national ‘extension’ machineries, and their 
absence from other systems, see Wedderburn and Sciarra in A. Pizzorusso, Law in the Making, op 
cit supra, n 18, pp 220—7; to explain these differences by ‘traditional methods of collective bargaining’ 
(see O. Kahn-Freund, ‘Labour Relations and International Standards: Some Reflections on the European 
Social Charter’ in Miscellanea W. Ganshoff van der Meersch (1972) 131 p 147) is an inadequate 
explanation of the variations: ibid p 223. 

45 On the war-time Order 1305 of 1940 and its successor Order 1376 of 1951, see O. Kahn-Freund 
in A. Flanders and H. Clegg The System of Industrial Relations in Great Britain, (1954) pp 83—100; 
on its successor, s 8 Terms and Conditions of Employment Act 1959: K. Wedderburn and P. Davies 
Employment Grievances and Disputes Grievances in Brtain (1969) 204—13. The most recent measure, 
Employment Protection Act, 1975, Sched 11, was repealed by s 19 Employment Act 1980. In so ` 
far as it came to rely after 1946 upon standards set by representative collective bargaining, the Fair 
Wages Resolution could be seen as a parallel institution (O. Kahn-Freund ‘Legislation through 
Adjudication’ (1948) 11 MLR 269, 429; B. Bercusson Fair Wages Resolutions (1978)); and on the - 
various statutes incorporating ‘fair wages’ clauses, now repealed or nullified, Wedderburn and Davies, 
op cit 199—203. The Resolution was rescinded in 1983. Local authorities are now prevented from 
using such standards in awarding contracts: Local Government Act 1988, ss 17—20. 

46 Action Programme Pt II Chap 3 and, on young workers, Chap 11 (building on the proposals of 1983, 
‘the adaptation, flexibility and organisation of working time’ are crucial for ‘the dynamism of firms 
... the creation of employment ... and the improvement of their competitiveness ... °; diversity 
of practice must not have an ‘adverse effect on the wellbeing and health of workers’ and needs ‘minimum | 
requirements,’ or ‘minimum reference rules,’ about rest periods, overtime, etc ‘laid down at Community 
level,’ p 18—19); and the Commission's proposals of 20 September 1990 (COM (90) 317 final, SYN 
295); see B. Hepple Working Time: A New Legal Framework? (1990 IPPR) for a Directive on working 
time, which the British government called an ‘arbitrary obstacle to new working patterns’: Financial 
Times 26 July 1990; (1990) EIRR 201, 14. The proposal for a Directive demanding more formal 
written contracts, with ‘greater transparency’ on rights and obligations and references to the relevant 
‘law and/or collective agreement’ (p 19), could be of great importance especially for the growing 
tendency for individual bargaining in Britain, though unhappily public sector workers are to be excluded. 
In proposals of 25 July 1990, the Commission suggested obligations for both the employer and the 
‘user’ in another State to whom he sends workers to ensure observance of the employment contract; 
the contract should contain any relevant conditions laid down by law or in collective agreements in 
the ‘host country’ which are ‘more favourable than those in force’ in the country of origin (an interesting 
use of the formula in the Fair Wages Resolution 1946 and an adumbration of the kind of Community 
labour law British courts may have to apply: see infra n 216). 
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it was nearly 1 to 4.47 These workers are overwhelmingly women, many not 
organised in unions, four-fifths in service industries, the majority not enjoying the 
‘main employment protection rights,’ especially protection against unfair dismissal, 
either through lack of qualifying work periods or by not having ‘contracts of 
employment’ at all.4 

The Commission followed the plan set out in its Action Programme for a 
Community floor of rights for part-timers, on written contracts, training, equality 
in occupational pensions and social security and for many terms and conditions of 
employment to be parallel or proportional to the conditions of full-time workers, 
with three proposals for Directives in 1990, the fate of which is still uncertain.* 
The important point is that the Action Programme was adamant that there must 
be a common floor of regulation on ‘atypical’ work relationships so as to avoid 
‘problems of social dumping and . . . distortions of competition at Community level’; 
and some of the proposals for implementation of that programme invoke the 
procedures of the amended Treaty which permit the adoption of Community laws 
by a majority in the Council of Ministers.” 


Deregulation and the Common Law 


To most other Member States such proposals will come as less of a shock. Italian 
law already gives part-time workers a longer list of employment rights, proportional 
to those of full-time employees, including rates of pay; the employer must give 
them priority to full time vacancies, is prodded to negotiate on their hours and jobs 
with a union, and can require overtime only within the terms of a collective 
agreement.*! France, too, requires consultation with the comité d’entreprise on 





47 See Evidence to the HC Employment Cttee on ‘Part-Time Employment’ by the Dept Employment, 
HC 270—viii, 7 June 1990, 150, esp 155; and Evidence of the TUC, HC 270—ix, 14 June 1990, 
177; also the Government Reply to the Second Special Report, HC 485, 13 June 1990. The Commission’s 
figures of 13 June 1990 showed that the Netherlands and Denmark had a higher percentage of part-time 
employees than Britain. 
See the Dept of Employment Evidence. op cit n 47 supra, Table 14 (‘45 per cent of part-time employees 
were eligible [in 1988] for the main employment protection rights,’ p 155). On the dispute about the 
ight figure, see C. Hakim (1989) 18 ILJ 69 (who estimates that more part-timers are covered); R. Disney 
u- \and E. Szyszczak (1989) 18 ILJ 223. On the reasons for predominance of part-time work among women: 
O H. Metcalfe and P. Leighton ‘The Under-utilisation of Women in the Labour Market’ IMS Report 
 |f72 (1989); and on the recent repeal of protective legislation, S. Deakin (1990) 19 ILJ 1, 5—11. 
jn 13 August 1990 the Commission proposed three Directives (COM (90) 228 final, SYN 280, 281), 
Ly the first two for workers working over 8 hours a week: (a) under art 100 of the Treaty, proportional 
A fights to full time workers in respect of training and social services, with employers obliged to give 
= jfeasons in the employment contract for temporary work and to inform workers’ representatives before 





eg on paid holidays, dismissal allowances, seniority payments, occupational pensions, etc (but not 
basic pay) with limits on the length of temporary employment relationships; and (c) under art 118a, 
guaranteeing equal rights for all temporary workers on health and safety: see Non-Standard Forms 
of Employment in Europe (EIRR Report 3, 1990) pp 59—67. 

50 Action Programme pp 15—16; as for the proposed Directives, supra n 49, British government opposition 
(they are ‘unrealistic and damaging to business and to jobs’; M. Howard, Secretary of State for 
Employment, DE Press Notice, 29 June 1990) objected to the use of Treaty articles in (b) and (c) 
which provide a ‘Treaty base’ for qualified majority voting in the Council of Ministers: see Wedderburn 
The Social Charter, European Company and Employment Rights (1989) op cit n 8, pp 52-5. 

51 Law no 863, 19 December 1984, especially art 5, which applies to both ‘vertical’ and “horizontal” 
part-time work; it is an offence for the employer to fail to deposit with the public authorities a copy 
of the written part-time contract. See generally, A. Maresca ‘II part time,’ Chap I in M. D’Antona 
(ed) Occupazione flessibile e nuove tipologie del rapporto del lavoro (1988) 31—76. In the 1987 collective 
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part-time workers, according to them ‘the same rights as for full-time workers,’ 
proportional salary and the same priority to switch to full time work.” A law of 
1986, introduced as a measure of ‘flexibilisation’, permitted the hiring of workers 
with indeterminate hours, but only within a standard employment contract and under 
a collective agreement. 

The fixed-term contract presents a similar picture. Indeed, in Germany where 
the law provides a ‘positively-regulated and comprehensive paradigm of 
employment,’ it was the courts which first refused to recognise the validity of 
a fixed-term hiring unless the employer gave an ‘adequate reason’ why it should 
not be a full-time, open-ended contract, a very different approach to “freedom of 
contract’ from ours. When the German legislature sought more flexibility in 1985, 
it relaxed these rules but retained a restriction on the term of the fixed-term contract 
of 18 months, sometimes renewable but only once. And French courts have applied 
strictly the controls adjusted in 1986 over part-time or fixed term contracts, holding 
for example that a failure to provide the required written contract for a fixed term 
contract turned it into a contract of indeterminate length.* 

Of course, political a, seeking to respond to labour market pressures for 
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agreement for engineering the parties ‘recognise the principle of part time work, meaning working 
hours by day or by week less than those envisaged in the collective agreement for that type of worker, 
which can constitute a useful instrument for flexibility ... so far as it is used for the needs of the 
enterprise ... according to criteria of proportionality [of pay] within normal principles ... ° (art 
5.6): F, Carinci Commentario del contratto collettivo dei metalmeccanici dell’industria privata (1990) 
pp 185, 191. 

52 Code du Travail art L 212—4—2 to —5; G. Lyon-Caen and J. Pélissier Droit du Travail (1988, 14th 
ed) pp 475—480. 

53 Ordonnance of 11 August 1986, modified by law of 19 June 1987 (now in Code of Travail art 212—4—8 
et seq); G. Lyon-Caen and J. Pélissier Droit du Travail cit n 52, pp 245—53; J. Pélissier ‘Le travail 
intermittent’? Dr Soc 1987, 93—100. 

54 U. Miickenberger and S. Deakin, ‘From Deregulation to a European Floor of Rights’ (1989) ZIAS, 
supra n 26, p 163. 

55 On Germany, see: M. Weiss Labour Law and Industrial Relations in the FRG (1987) pp 46—9. The 
law of 1985 was to last four years only, but has been extended for a further five years: 1990 EIRR, 
185, 4. On France, see: Crim 25 February 1986; Soc 13 November 1986, J. Savatier Dr Soc 1987, 
407, and his ‘Le travail 4 temps partiel; chronique de jurisprudence’ Dr Soc 1988, 438—48; and now 
Law of 12 July 1990 (1990 EIRR 200, 27). For a comparative review of controls over fixed term 
contracts, see Travail et Emploi, 1989, no 1, Numéro Special: Formes d’Emploi: M. Pedrazzoli (Italy) 
1; M.E. Casas Baaomonde and F. Valdes dal Ré (Spain) 17; V. Merle (France) 25; U. Zachert (West 
Germany) 42. The picture in Britain (see P. Davies and M..Freedland, 32) was thought by the editor 
to be marked by ‘the weakness of its employment legislation,’ P. Koeep, p 7. 

56 G. Giugni ‘Il diritto del lavoro negli anni ’80° (1982) 15 Giorn dir lav rel ind 373, 408 (now in Lavoro 
legge contratti (1989) p 334). 

57 L. Mariucci Le fonti del diritto del lavoro, op cit n 4 supra, p 49, and generally Chap II; S. Sciarra 
Contratto collettivo e contrattazione in azienda (1985) Chap II. The Italian movement has been towards 
a more ‘flexible’ employment protection, but in some respects ctian.has recently increased, eg 
in thresholds for protection against unfair dismissal (La of, 1] MLET edderburn supra 
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a lower level, in the quest to remove ‘burdens on business’ which government policy 
has claimed to find in our employment laws.* 

But there is a more important point here than the social and political policies pursued 
by the different governments. Whatever its political colour, any British administration 
would find itself starting out from special premises in its legal and social culture. 
At Westminster the German and French laws of 1985 and 1986 have the air, not 
of deregulation, but of regulation. The nature of those systems is such that, when 
legislation for ‘flexibility’ is introduced, the need arises automatically for a re- 
regulation of the developing employment relationships. Where the building blocks 
are ordained by law — as in Italy, where the very concept of the ‘job’ or of 
“occupational qualification’ and the categories of standard employment relationships 
are described in the Civil Code itself — the legislature cannot allow a bare 
deregulation to leave the Code void.® There must be a new model, a readjustment 
of interests. But in a common law system, whose colours history has nailed to a 
wider concept of ‘freedom of contract,’ deregulation is presented largely as repeal 
of statutory regulation, as a return to the ‘ordinary law of the land.’ There may 
be a reregulation, but often it is no more than a reoccupation of terrain by the common 
law. And an overall, readjustment of interests, a reregulation, is not an item natural 
to the agenda. That is a separate agenda. 

The greater stability of these other labour law systems — it is the British system 
which has pursued a zig-zag path of contrasting policies since 1970, far more violent 
than the swings of policy in France, much more volatile than the Italian or German 
system — is no doubt to be explained largely by more general social causes; but 
one may venture to think that a contribution has been made by the legal culture 
itself. But it is said, the British legal building blocks are, by comparison, infinitely 
malleable. That is at once the virtue and the bane of the system, a Protean quality 
which affects both legislature and courts. Examples are ready to hand. In 1988, 
Parliament faced the chaotic legal status of ‘trainees’ — they may or may not have 
a contract; they may or may not have a contract ‘of employment’; in the absence 
of special provision, they may fall outside even the laws protecting workers on safety 
at work.© But it did not reregulate their status in a new model (like the ‘work- 
training’ contracts in Italy or in France) or even readjust the half-forgotten contract 
of apprenticeship. It threw up its hands, not for the first time, and gave the Minister 
power to categorise groups of trainees as ‘employees’ or not-employees, almost 
as the mood takes him.® The episode reinforced the case long made by scholars 





58 See for further references, Wedderburn (1989) 18 ILJ pp 20-3. British research, such as that by 
W. Daniel and E. Stilgoe The Impact of Employment Protection Laws (1978) or S. Evans, J. Goodman, 
L. Hargreaves, Unfair Dismissal Law and Employment Practice (DE 1985), is matched elsewhere 
in concluding that deregulation does not necessarily lead to higher recruitment: see on Germany, C. 
Buchtemann ‘More Jobs through less Employment Protection?’ (1990) 3 Labour 23. 
59 ian Giugni can say that a ‘full scale deregulation, understood as a reinstatement of a market equilibrium 
- can have no convincing rational base ... not corresponding to the realities of the labour market 
: ‘Giuridificazione e deregolazione nel diritto del lavoro italiano’ (1986) Giorn dir dav rel ind 
317, 331 (now Lavoro legge contratti (1989) 337, 353; English version (1987) 8 Comp Lab Law 
Jo 389, 323—4). 
60 On trainees in Britain, see the invaluable note by N. Wikeley ‘Training for Employment in the 1990s’ 
(1990) 53 MLR 354, esp p 362—8. On apprentice or ‘work training’ contracts invented elsewhere: 
M. Weiss Labour Law and Industrial Relations in the FRG supra, n 55, pp 51—2; R. Pessi, Chap. 
III ‘Il contratto di formazione e lavoro’ in M. D’Antona (ed) Occupazione flessibile ... etc’, supra 
n 51, pp 77—109; G. Lyon-Caen and J. Pélissier Droit du Travail, supra n 52, pp 66—88 (and the 
new art L 900—2 Code du Travail ). See too, the symposium on ‘Youth Employment’ (1986) 24 BJIR 
25—81. ` 
61 panploymen: Act 1988, s 26. 
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in the field for replacing the anarchic common law building-block, the ‘contract 
of employment,’ a concept long in terminal crisis, by a new legal category of work- 
relationship, more suited to the needs of modern employment.* 

The potency of this style of freedom of contract constricts Parliament in other 
ways, for example in the difficulty which it meets in banning contracting-out of 
statutory protection because of the primacy given to the (often mythical) ‘intention 
of the parties.’ In 1988, the Employment Appeal Tribunal showed once again 
how profound the difficulties are, and how ambiguous is the ‘intention of the parties.’ 
An ageing clerk of works had been interviewed for a job by a company for the 
duration of building work; he was hired through an agency which took over his 
tax deductions and insurance contributions and told him of other arrangements for 
‘the client’; he was subject to one week’s notice from either the company or the 
agency, but then was taken on for a second project by a subsidiary, which eventually 
dismissed him. None of the parties had ‘really directed their minds to this issue 
of a contract of employment.’ If he had a contract of employment, he would enjoy 
the right to complain of an unfair dismissal. But the court was quite unable to find 
a ‘contract of employment’: ‘We can think of no contract of service, properly so 
called, remotely resembling the contract which existed between [the agency] and 
the applicant.” His was ‘a contract sui generis.’ So he had no such rights.“ That 
is the kind of labour law which cannot last much longer. 

This common law tradition also governs the judges’ interpretation of Parliament’s 
employment protection laws. It is now an old tale told by many scholars of different 
viewpoints, how the interpretation of employment protection laws has been dominated 
by a tradition out of kilter with their purpose: by assumptions that the common law 
will continue to operate on the statutory material, by skewing the meaning of 
‘dismissal,’ by inserting concepts of managerial authority which have ‘sterilised’ 
the law on unfair dismissal, by adhering to notions of ‘contract’ or of ‘service’ which 
do not reflect the nature of the social relationship, all to such a degree that reform 
of the legislation will predictably collapse if it is build on these foundations of the 
common law.® The decisions under review are, we may note, primarily those of 





62 See for a useful fresh look at this issue H. Collins ‘Independent Contractors and the Challenge of 
Vertical Disintegration to Employment Protection Laws’ (1990) 10 Ox Jo Leg Studs 353 (the only 
way out ‘requires the mandatory imposition of these rights by reference to social and economic criteria,’ 
p 380); cf J. Clark and Wedderburn, in Wedderburn, R. Lewis and J. Clark (eds.) Labour Law and 
Industrial Relations (1983) pp 144-55 (‘A Crisis in Fundamental Concepts’); B. Hepple ‘Restructuring 
Employment Rights’ (1986) 15 ILJ 67; and (1990) 11 Comp Lab Law Jo 425, 439. 

63 Sees 140 EPCA 1978; Logan Salton v Durham CC [1989] IRLR 99, (prevalence of contract concluded 
‘without duress’ and not a variation of existing employment contract, but with effect of excluding 
protection, distinguishing [gbo v Johnson Matthey Chemicals Ltd [1986] IRLR 215, CA). On the 
‘intention of the parties,’ see J. Clark and Wedderburn op cit n 62, pp 152—4; H. Collins op cit n 
62, pp 372-6. : 

64 Jronmonger v Movefield Ltd [1988] IRLR 461, EAT, pp 463, 465 per Wood J. (the IT had held there 
was no dismissal in any event as it was a task contract). The arrangements had been used by the company 
for many years: p 463. 

65 See for some other sources of this long debate, P. Davies and M. Freedland Labour Law: Text and 
Materials (2nd ed 1984) pp 361—71; B. Hepple Chap 16 in G. Bain (ed) Industrial Relations in Britain 
(1983) and ‘Restructuring Employment Rights’ (1986) 15 ILJ 69; H. Collins ‘Market Power, 
Bureaucratic Power and the Contract of Employment’ (1986) 15 ILJ 1, and ‘Corporatist Discipline 
and Capitalist Control’ (1982) 11 ILJ 170; H. Forrest ‘Political Values in Individual Employment 
Law’ (1979) 42 MLR 361; Wedderburn ‘Labour Law: From Here to Autonomy?’ (1987) 16 ILJ 1, 
4—22; B. Napier Chap 12 and P. Leighton Chap 18 in R. Lewis (ed) Labour Law in Britain (1986); 
U. Miickenberger and S. Deakin ‘From Deregulation to a European Floor of Rights’ (1989) ZIAS 153, 
supra n 26; S. Deakin ‘Labour Law and the Developing Employment Relationship’ (1986) 10 Camb 
Jo Econ 225. 
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the Court of Appeal, the High Court and the Employment Appeal Tribunal; 
occasionally, too, those of the House of Lords. 

But how can we exclude the impact of this common law tradition on employment 
law? No doubt legislation could be better drafted and better interpreted. But the 
problem goes deeper than this, to the assumptions and the administration of the 
system of justice itself. That is why even this area of ‘individual’ employment law 
has prompted a debate about the introduction of ‘labour courts’ (as they have usually 
been called). The industrial tribunals have not had the remit of displacing this 
tradition; indeed, they have been put in its tutelage. But it is widely recognised 
that once issues of industrial relations pass from ‘informal’ procedures into the hands 
of courts, ‘those courts should be plainly recognised as having a task different in 
function from the traditional court.’™® The reform of employment law raises the 
question of reform of the procedures and the machinery of justice. Before coming 
to that issue, however, we must touch on the two other questions: first, the future 
development of Community law after the Social Charter and, secondly, our domestic 
law that governs the delicate fabric of industrial relations and, in particular, of 
industrial conflict. 


The Logic of Community Labour Law 


The Commission’s Action Programme has selected a substantial part of the Charter 
for immediate Community Directives — safety at work, ‘atypical’ employment, 
working hours, protection of young workers, freedom of movement, disabled 
workers, pregnant women workers, possibly social clauses in public contracts, and 
workers’ rights to consultation and information parallel to the participation rights 
proposed in the draft European Company Directive. In addition there are the 
programmes on vocational training, sex equality and job creation. On the other hand, 
no Community intervention is proposed now on other parts of the Charter, such 
as a minimum wage (‘it is not the task of the Community to fix a decent reference 
wage,’ but the Commission may deliver a non-binding ‘opinion’ on practices which 
do not afford a decend standing of living), and the right to freedom of association, 
the right to bargain collectively or the right to strike — though those rights are declared 
to be ‘vital in the field of industrial relations.’ These matters are left to national 
laws under the principle of ‘subsidiarity,’ that principle of feline inscrutability and 
political subtlety whereby the Community is supposed to act only when ‘objectives 
can be reached more effectively at Community than at national level.’ 








66 It is true that the HL has felt compelled to adopt new methods of interpretation under pressure from 
Community law and that other courts may be willing to follow, even into domestic law as such: Litster 
v Forth Dry Dock & Engineering [1989] ICR 341, HL; Hancill v Marcon Engineering Ltd [1990] 
IRLR 51, EAT; but the problems identified in the analyses cited, n 65, go far beyond questions of 
statutory interpretation. 

67 Sir John Wood ‘Labour Relations Law — The Missing Pieces’ (1990) 24 The Law Teacher 111, 121. 
This seems to be a prescription for more than reform of statutory interpretation, see infra n 132 et seq. 

68 On the draft Regulation and Directive for the European Company, COM(89) final — SYN 218, 219, 
see the House of Lords EEC Committee, Report 10 July 1990, Paper 71-I (criticising the Treaty base 
for the proposals on worker participation, art 54, which would allow for majority voting in the Council); 
Wedderburn The Social Charter, European Company and Employment Rights, op cit n 8, Chap 5; 
B. Hepple, ‘The Implementation of the Community Charter of Fundamental Social Rights’ (1990) 
53 MLR 643. 

69 See the Action Programme cit. Part 1, paras 3 and 6; Part Il pp 15, 29—30 where the Commission 
declares it will prepare a non-binding ‘communication’ on collective bargaining; on the Commission’s 
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But Community law has already penetrated deeply, even if not yet effectively, 
into the structure of collective labour relations. Two Directives of 1975 and 1977, 
for example, require Member States to oblige employers to consult with workers’ 
representatives over redundancies and on the transfer of the employing 
undertaking.” Nor are the incursions of the large new body of law about equal pay 
and sex equality without their relevance. The justifications offered for such measures 
have always included two elements: the ‘welfare’ of the workers concerned and 
the creation of conditions for ‘undistorted competition’ — broadly the reasons 
advanced for international labour standards by Robert Owen more than 170 years 
ago.”! The two are interwoven in the concept of a ‘social dimension’ of 1992, and 
the Action Programme says that ‘the economic, industrial and social aspects of the 
internal market form a whole.’ But since the Treaty of Rome was signed in 1957 
there has been tension between welfare and competition. Can the market’s invisible 
. hand alone do the job of harmonising social systems? Or must the process be steered, 
and if so how far — especially if, as the Commission has long held, there must 
be ‘equalisation in an upward direction’? The ‘Spaak Report’ which preceded the 
Treaty saw ‘a progressive coalescence of social policies’ as the result of competitive 
forces in a common market; intervention would be needed only for ‘correcting .. . 
thé effect of specific distortions.’”? The compromise in the Treaty broadly adopted 
that view of social costs; there would be an improvement in working and living 
conditions resulting from the ‘functioning of the Common Market’ and the procedures 
in the Treaty, subject of course to the principles of equal pay for men and women 
and holidays with pay.” 

But the need to stop ‘distortions in competition’ has grown more intense as 
competition from outside the Community has grown. By 1985 Professor Mancini, 








role in the ‘social dialogue,’ see art 118b of the Treaty; and see B. Hepple op cit (1990), n 68, pp 
651—4. On workers’ rights to information and consultation the Commission plans to propose a Directive 
for model European Works Councils in undertakings with establishments in more than one Member State. 

70 EEC Directives 75/129 and 77/187 leading in the UK to ss 99-105 EPA 1975, and the Transfer 
of Undertakings (Protection of Employment) Regulations 1981, SI 1981 no 1794. Whether the UK 
has adequately implemented the Directives since 1980, when all obligation to recognise trade unions 
was removed from the law, may be doubted since the obligations to consult are couched in terms 
only of recognised unions: see Wedderburn, op cit The Social Charter, European Company and 
Employment Rights supra n. 8, Chaps 3, 5, 6; B. Hepple, op cit supra n 68, (1990) 54 MLR pp 
648—51. On this and related issues, see C. Docksey (1986) 49 MLR 281; B. Hepple and A. Byre 
(1989) 18 ILJ 127; D. Wyatt (1989) 18 ILJ 197. This issue will arise in the revision of the 1975 
Directive on collective redundancies promised in the Action Programme Part II p 19. The Commission 
has alleged a violation in the UK failure to impose an obligation to consult except where the employer 
chooses to recognise a union: s 99 Employment Protection Act 1975 (‘EPA’). The ECJ upheld a charge 
of a similar violation by Italy: Case 91/81, [1982] ECR 2133, and Case 131/84; see M. Garofalo 
(1990) 46 Giorn dir lav rel ind 235, 258—71. On the earlier developments of harmonisation of 
Community labour law, see B. Hepple, Chap II, in J. Adams (ed) Essays for Clive Schmitthoff (1983); 
J. Pipkorn ‘Comparative Labor Laws in Harmonising Social Standards in the EC’ (1977) 2 Comp 
Lab Law 260. Compare, on the ‘independence of social policy’: B. Bercusson, ‘The European 
Community’s Charter of Fundamental Social Rights of Workers’ (1990) 53 MLR 624, 625, 638—41. 

71 On the history of international labour standards, see T. Ramm, Chap 7, in B. Hepple (ed) The Making 
of Labour Law in Europe (1986). 

72 Action Programme Part I, para 9. 

73 Rapport des Chefs de Délegations, Comité Intergouvernemental April 21, 1956, Chairman P. Spaak, 
pp 19—20, 60~1; O. Kahn-Freund ‘Labour Law and Social Security’ Chap VI in E. Stein and T. 
Nicholson (eds) American Enterprise and the European Common Market: A Legal Profile (1960) Vol 
1, pp 301—19; and see his remarkable ‘Sketch Map of Labor Laws in the Six,’ at pp 361—442, to 
appreciate just how far labour law has come in Western Europe since 1960. 

74 See especially arts 117—121 of the Treaty of Rome, as amended in 1987. 
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then an Advocate General, now a judge of the European Court of Justice, said of 
the Directive on redundancy consultation: ‘Admittedly, reductions in staff are a 
terrible thing, and to stand idly by in the face) of unemployment ... would be 
unworthy of our Europe, which is the heir to enlightenment and suffused with the 
notion of welfare. Yet, like it or not, upstream from enlightenment and welfare 
there is no getting away from the conditions of competition. If a country can authorise 
redundancies on less stringent conditions than other countries, its industry will be 
given an incalculable advantage. And it is against the advantage that war is being 
declared.’ 

This argument, that employers in one State gain advantages if its labour or social 
laws permit them to engage in employment practices below the essential standards 
required in others, cuts across schools of political economy. Whether regulation 
is seen — to take the three main views — as ajnatural part of a ‘social market,’ 
or as an undesirable ‘burden on business,’ or as the pre-condition for a labour market 
to operate effectively, all schools agree that regulation is not neutral.” The need 
for a ‘level playing field’ of competition therefore requires a broad equivalence in 
labour standards. For some the minimum leveli would move upwards, for others 
the obligatory requirements would be low; but none could agree to standards which 
allow incalculable advantage only to some. 

The Action Programme justifies the need to enforce such standards, not necessarily 
in detail but through minimum provisions, by appealing both to the welfare of workers 
and to preventing ‘distortions of competition.’ |Measures are needed on atypical 
workers to prevent the dangers to employment terms which may cause ‘social 
dumping’ and to prevent ‘distortions of competition at Community level’; on working 
time to improve firms’ ‘competitiveness’ and to avoid undue diversity harming ‘the 
wellbeing and health of workers’; on working gonditions of those sent to another 
country to avoid ‘disadvantages for workers’ and ‘distortions of competition’; on 
social clauses in public contracts to assure fair competition, efficiency and equal 
treatment for workers; on consultation rights for workers to strengthen 
competitiveness ‘in a context which is socially accepted’; on safety to protect workers 
and avoid dangers ‘to the business environment of divergent health and safety 
conditions. 77 

From a different standpoint, the CBI has insisted that imposition of a common 
legal duty to bargain ‘would potentially disrupt industrial relations, requiring 
companies to decide a wide range of issues through collective bargaining rather 
than individually with employees ... [when] competitors outside the EC would 
not be constrained or burdened in the same way.’ But from that standpoint, the 
logic of the argument must apply, too, inside the|single market. Thus, the employer 
in France who is now subject to an obligation to bargain may be suffering conditions 
of ‘distorted competition’ against his rival in|Britain, who is not so subject.” 





75 G.F. Mancini ‘Labour Law and Community Law’ (1985) 20 (NS) Irish Jurist 1, 12. 

76 See U. Miickenberger and S. Deakin, op cit supra n 26 (a review arguing for the third view); T. 
Eggar, Minister of State, Evidence to HL EEC Committee,|A Community Social Charter (with Evidence) 
(HL Paper 6, 5 December 1989, 3rd Report) p 16: control of wage rates and employment conditions 
would ‘stop one of their competitive advantages’ for poprer countries; J. Hendy ‘Treat the Charter 
as a Starter’ The Times 2 January 1990. 

TI Action Programme Part II, pp 16, 18, 23, 31, 48. 

78 CBI Evidence to HL EEC Committee, in Report, supra n 47, p 20. Some define ‘social dumping’ 
to mean “that companies will invest where the wages ah conditions are cheapest and thereby force 





the workers in other countries ... to accept lower standards” R. Blanpain (1990) 11 Comp Lab Law 
Jo 403. Others will see this as a natural feature of competition in a free Community market. 
79 See in France, after the Auroux reforms, the law of 13 Noyember 1982; Code du Travail art L 132—27. 
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Indeed, it is hardly likely that all distortions of competition of the next'decade can 
be excluded by Directives on sex equality, employee’s rights in insolvency, 
redundancy and transfers of undertakings alone. While those who call for ‘universal 
legal standards’ on social security, employment protection, non-discrimination, 
collective representation and minimum pay throughout the Community are not likely 
to see their calls answered in the early years of the single internal market,® like 
it or not, the pressure towards more extensive regulation of labour standards is likely 
in the medium term increasingly to affect both employee protection and also collective 
labour relations. “The Commission will intervene whenever it sees the need for 
harmonisation in areas where national or occupational initiatives alone will not be 
enough.®! Plans for the future shape of British labour law would be wise to take 
this into account. 


Positive Rights, Immunities and Injunctions 


It is in collective labour relations that the British heritage has been singular because 
freedom of association, for the reasons outlined, took the form of ‘immunities.’ 
There is undoubtedly something unattractive in a modern democracy about expressing 
as ‘immunities’ fundamental liberties to organise, to bargain and to strike — the 
three central freedoms — not least when those who wish to decollectivise the labour 
market seize on the legal form of the ‘immunities,’ without examining their social 
function, as a shallow semantic proof that they import ‘special privileges.’® Such 
policies lead to calls for the abolition of all trade dispute ‘immunities’ and the 
designation of the strike as a ‘crude breach of contract,’ in substance for an end 
to lawful strikes.® In the Social Charter the democratic freedoms to organise, to 
bargain and to strike are expressed quite deliberately as ‘rights.’** Moreover, their 
content is linked through its Preamble with international minimum standards in the 
Conventions of the ILO, from which the Charter draws ‘inspiration,’ standards of 
rights which are, the ILO Committee of Experts has held, contravened by British 
law on strikes in the 1980s, especially in its ban on most secondary action, the legality 
of dismissal of striking workers and its narrow concept of the limiting factor of 
the system, a legitimate trade dispute.® 





80 U. Miickenberger and S. Deakin, op cit supra n 26, p 202. 

81 V. Papandreou, Commissioner for Social Policy, speech on 16 October 1989, For a Social Europe 
(ETUC 1989) p 25. See too, T. Treu Pubblico e privato nell’ Europa Sociale (1990) Lav Dir 320 
(logic may point to total harmonisation of labour laws but there is little prospect of this happening); 
M. Weiss, “European legislation on labour matters will be implemented only if the social parties 
and the different member states do not resist it” (1990) 11 Comp Lab Law Jo 423. 

82 See especially, F. Hayek 1980s Unemployment and the Unions (1980) p 58, The Constitution of Liberty 
(1960) 267—284, and Law Legislation and Liberty (1979) Vol III p 144; R. Tur ‘The Legitimacy 
of Industrial Action’ in Wedderburn and W.T. Murphy Labour Law and the Community (1982) pp 
155—64. For the place of Hayek, Wedderburn (1989) 18 ILJ 1. 

83 G. Mather The Times 23 June 1989; C. Hanson and G. Mather Striking Out Strikes (1988). 

84 Social Charter arts 11—14; but the right to strike is confined to ‘conflicts of interest,’ a limitation 
which is effective only in some Member States, and art 14 permits special limitations on all three 
rights for the armed forces, police and ‘civil service’ (the last representing an unsatisfactory principle 
applied in many Continental systems which began with a gulf between private and public employment 
law): see Wedderburn The Social Charter, European Company and Employment Rights (1990, Institute 
of Employment Rights) pp 398—43. 

85 Report of the Committee of Experts, ILO 76th Session 1989 Report II (Part 4A) pp 234—241; K. 
Ewing Britain and the ILO (1989, Institute of Employment Rights). The Committee also criticised 
the complexity of British law of which both ‘the form and content’ should be reconsidered, p 241. 
Subsequently, the Employment Act 1990 has effected further contraventions by banning all secondary 
action and extended power for employers to dismiss ‘unofficial’ strikers selectively. 
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In any reform of labour law there is now manifestly a case, if only on grounds 
of certainty, for adopting a clear code of positive rights and duties on industrial 
relations generally and industrial conflict in particular alongside immunities. After 
the legislation of the 1980s, the day has gone when a Royal Commission could be 
sustained in its conclusion that the immunities can in practice enshrine a satisfactory 
‘right’ to strike (even then perhaps optimistic four years after Rookes v Barnard).* 
The legal form of ‘immunities’ no longer seems able alone to protect the substance 
of industrial autonomy from the State; the historical reason for not drafting the legal 
structure in terms of positive rights has therefore disappeared, and the need to legislate 
primarily in the language of rights, with immunities playing a necessary but supportive 
role, demands fresh inquiry into the administration of labour law in State agencies. 
For in real life rights exist only in the decisions of courts which enforce them. . 

But a change in legal form alone means little. Proponents of positive rights have 
at times given the impression that the change in form automatically solves substantive 
problems.” When the new wrapping comes off, the legal contents revealed may 
be in practice narrowly or widely drawn, and narrowly or widely interpreted. Not 
everyone, for example, would accept the logic of the French courts who have 
imported into their constitutional right to strike the doctrine of autosatisfaction, under 
which a strike must not itself achieve the bargaining demand. So, workers demanding 
an end to the working of overtime on a Saturday act lawfully if they strike for the 
day on Friday, but unlawfully if they strike on a Saturday. Nor can the 
distinction between “disputes of interest’ and ‘disputes of rights,’ which is fundamental 
to only a minority of Continental systems (ie to those whose law enshrines an ‘organic’ 
right to strike), be accepted in the absolute form in which it appears in the Social 
Charter. But these details apart, as the Charter also shows, the language of ‘positive 
rights’ implies a minimum content, both the right to organise the strike and the right 
of the individual worker to stop work. It is, therefore, unthinkable that the exercise 
of a ‘right to strike’ could now import a breach of the contract of employment. 
Having taken that step, one is into ‘positive rights’ territory. Such a general change 
of direction necessitates a ‘release from the disciplines of the common law.’® 

Positive rights are not entirely novel. They were proposed in the 1960s”; and 
a Government Green Paper of 1981 accepted that, if a positive right to strike were 
introduced, ‘there would be a need to insulate ... [such a] right to strike from the 
common law ... This could mean developing a completely separate system of law 
with its own sanctions and with separate courts to administer and enforce those 








86 Donovan Report (1968 Cmnd 3623) para 935; Rookes v Barnard [1964] AC 1129, HL. 

87 See on the need for caution about changing the legal form, Wedderburn ‘The New Politics of Labour 
Law’ in W. McCarthy (ed) Trade Unions (2nd ed 1985) 397—432; for a sceptical view: A. Wilson 
‘The Future of Labour Law: Positive Rights and Immunities’ (1986) Industrial Tutor 27; and a more 
optimistic approach: K. Ewing ‘The Right to Strike’ (1986) 15 ILJ 143. 

88 See the cases of Bardot Soc November 23, 1978, D 1979 304, J.C. Javillier; Usinor Soc 15 June 
1978, D 1979 25, P. Langlois; and SNCF Soc 29 June 1989; H. Sinay and J.C. Javiller La Grève 
(2nd ed 1984) p 178; Wedderburn ‘Laws about Strikes’ in W. McCarthy (ed) Legal Interventions 
in Labour Law (forthcoming 1991). ; 

89 K. Ewing ‘Positive Rights and Immunities’ (1988) 10 Comp Lab Law Jo 1, 35. On conflicts of rights 
and conflicts of interests in various systems, see Wedderburn ‘Laws About Strikes,’ W. McCarthy 
(ed) Legal Interventions in Labour Law (1991 forthcoming); The Social Charter in Britain, European 
Company and Employment Rights (1990) pp 39-42 and “The Right to Strike — A European Standard?” 
(forthcoming papers 1991). 

90 See C. Jenkins and J. Mortimer The Kind of Laws the Unions Ought to Want (1968), proposing inter 
alia rights to organise and to bargain. 
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sanctions.” Government was prepared to put labour courts on the agenda in 1981 
for this reason, just as in 1965 industrial tribunals were proposed as ‘a nucleus of 
a system of labour courts’ for individual disputes, not by employers or unions, but 
by the Ministry of Labour.” The conversion of many trade unions to the need for 
a new code of employment rights is relatively recent. But it is now widely argued, 
here too, on collective labour law that the law must be rescued from ‘the common 
law tradition.’ 

Because that same ‘common law’ is embodied (and highly personalised) in the 
judiciary, however, one point must at once be made crystal clear. This analysis 
does not impute ‘bias’ to judges. That explanation at once mis-states and understates 
the problem. That great, and highly conservative judge, Scrutton LJ, said in his 
famous lecture of 1923 that it was difficult to ensure impartiality between litigants 
‘one of your own class and one not of your class,’ much more difficult than in the 
Commerical Court. This problem, he affirmed, arose from the ‘habits you are trained 
in, the people with whom you mix.’ But he prefaced his remarks by saying: ‘I am 
not speaking of conscious impartiality.” Nor — emphatically — am I. 

We must concentrate, as he did, not on marginal questions of personal prejudice, 
but on common law habits, training and traditions — habits learned in pupillage, 
training reinforced in practice, traditions transmitted in the bones and briefs of each 
generation. A comparative framework is once again useful because it makes us ask 
the unfamiliar question: What is ‘a judge’? In any comparison with Continental 
systems, we are made to remember the importance of the judge’s pedigree. In England 
he is a member of the same club as the barrister before him, part of the same tradition, 
institutionalised in a common pattern of Inns, practice and judging. This is much 
less true of the Continental career judge; not necessarily more radical, but equally 
independent, his (and significantly much more often, her) roots lie in the choice 
to become a judge made at a young age. The career judge in some jurisdictions 
undoubtedly brings to bear on the work in court a different relationship with the 
wider society.” It is impossible not to detect this difference when examining the 
role of the courts even in such parallel institutions as the British industrial tribunals 





91 Trade Union Immunities (1981 Cmnd 8128) para 376. The CBI discussion document Trade Unions 
in a Changing World; The Challenge for Management (1980, chair A. Jarret) suggested that a positive 
right to strike might be enacted, subject to ‘reasonable limitations.’ A new policy ‘should use whatever 
drafting format is appropriate to particular problems’: Wedderburn ‘The New Politics of Labour Law’ 
in W. McCarthy (ed) Trade Unions (2nd ed 1985), p 524. 

92 Ministry of Labour Evidence to the Royal Commission (1965) p 92; see J. Clark and Wedderburn, 
in Wedderburn, R. Lewis and J. Clark (eds) Labour Law and Industrial Relations (1983) pp 173-84. 
For unrelated, but interesting proposals to use munitions tribunals as arbitral ‘labour courts,’ see G. 
Rubin ‘Labour Courts and the Proposals of 1917-1919" (1985) 14 ILJ 33, and (1977) 6 ILJ 149. 

93 Scrutton LJ, ‘The Work of the Commercial Court’ (1923) 1 Camb LJ 6, p 8. 

94 The Italian judge normally reaches the bench before 30 years of age and the highest position of a 
career by 53: G. Certoma The Italian Legal System (1985) pp 71—3; these judges also display 
considerable social activity, forming associations divided on normal ideological lines: G.F. Mancini 
‘Politics and the Judges — The European Perspective’ (1980) 43 MLR 1; so too in France: W. de 
Haan, J. Silvio, P. Thomas (1988) 16 Jo Law Soc 477. Swedish judges choose not to be practitioners 
within three years of their university degree: S. Strémholm An Introduction to Swedish Law (2nd 
ed 1988) p 39—40. In France the same division appears, but practitioners can switch to be judges 
in the ordinary courts. French judges enter the profession by competition, but there is also some 
recruitment from advocates and other professional persons at a later stage: G. Couchez ‘Le Personnel 
Judiciaire’ Section Il Procédure Civile (1988, 4th ed). The lay judges of the Conseils de Prud'hommes 
are elected by employers, on the one side, and employees, on the other (on the history of the conseils, 
M. David 1974 Dr Soc (no 2) 3, 17). See too, B. Aaron (ed) Labour Courts and Grievance Settlement 
in Western Europe (1971) on France, X. Blanc-Jouvan, West Germany, T. Ramm. 
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and the German Labour Courts, or even more, in the patterns of French 
jurisprudence, Italian giurisprudenza and English case law, where what Griffith 
has called the ‘remarkable consistency of approach’ of English judges contrasts with 
their counterparts in a manner not to be explained merely by reference to the doctrine 
of precedent, and even in the structures which recent legislative reforms have 
prescribed for the processing of labour litigation.” 

More, because the British system grew up with immunities not rights, the common 
law tradition has never been compelled, as other judicial systems have been, to 
assimilate the realities of subordination in employment or the consequent need and 
justification for collective organisation and action. In that tradition, such organisation 
and action is an ‘exception’ from the ordinary law, to be justified in each case. 
Ineradicable traditions of thought and habit are therefore at the centre of the problem, 
exemplified in two well known areas: first, the outflanking of Parliament’s 
‘immunities’ in trade disputes by creative decisions — if you like, by new liabilities 
in tort — and, secondly, the unjust procedures governing remedies in industrial 
conflict.” 

It is here we encounter the real difficulty of ‘insulating’ any new structure of 
substantive law in the existing courts. One can indeed understand that the common 
law judge, with this background, finds it hard to accept that his common law torts, 
old and new, are to be shut out. Faced with ‘immunities’ protecting industrial action, 
Lord Diplock acknowledged frankly that they ‘have tended to stick in judicial gorges’ 
and were ‘intrinsically repugnant to anyone who has spent his life in the practice 
of the law,’ that is the common law.” The problem is not limited to strikes. In the 
short period when employers were obliged to negotiate with unions specified by 
ACAS — in effect, a rudimentary duty to bargain — one judge subjected the whole 
scheme to a strict interpretation because it was analogous to a ‘compulsory acquisition 
of property. `’: The latter type of case shows how the ordinary courts are unsuited 
to the comprehension not merely of immunities but also of collective rights. 

The tale of the immunities has been often told. The fact is that from the moment 
the immunities were invented in 1871, decision after decision has produced new 
liabilities out of the hat to outflank them, most commonly (but not only) in tort, 
each adding a twist to the skein of the liabilities restricting trade union activity in 











95 J.A.G. Griffith The Politics of the Judiciary (2nd ed, 1985; 3rd ed forthcoming) p 31. On Germany, 
see: E. Blankenburg and R. Rogowski ‘German Labour Courts and the British Industrial Tribunal 
System’ (1986) Jo Law and Soc 67, 84; on France and Italy, Wedderburn ‘Le législateur et le juge’ 
in Les Transformations du Droit du Travail: Etudes Offertes à Gérard Lyon-Caen (1989) 123, esp 
pp 142—7. For recent procedural reforms which have substantially affected labour jurisdictions see: 
in Sweden, the Act on Litigation in Labour Disputes 1964, as amended by Acts of 1977—84; in Italy, 
the Law on Employment Disputes and Social Security Matters, Law no 533, 11 August 1973; 
G. Tarzia Manuale del processo del lavoro (2nd ed 1987); and in Spain, the Law on Procedure in 
Labour Disputes, 521/1990, April 27, 1990 (for the employers’ complaint of unconstitutionality, (1990) 
199 EIRR 8). : 

96 For a full account of the positive law here, see Chapter 15 (Wedderburn) in R. Dias (ed) Clerk and 
Lindsell on Torts (16th ed 1989). 

97 Express Newspapers Ltd v McShane [1980] AC 672, 687; Duport Steels Ltd v Sirs [1980] ICR 161, 
177. It is true that in these cases the HL barred a particularly narrow interpretation of the immunities 
adopted by the Court of Appeal under Lord Denning MR but the terms of the Law Lords’ opinions 
invited legislation to narrow them, which was indeed already before Parliament: see B. Simpson (1980) 
43 MLR 327; P. Davies and M. Freedland in J. Jowell and J.P. McAuslan (eds) Lord Denning: the 
Judge and the Law (1984). Parliament did not give unions “rights”, only “immunity to lawbreakers”: 
Lord Denning MR, Express Newspapers v McShane [1979] ICR 210, 218. 

98 Browne-Wilkinson J, Powley v ACAS [1978] ICR 123, 135 (an analysis which in any event was 
questionable, since the individual worker still retained the ‘right’ in law to make whatever contract 
he chose with his employer); see generally, B. Simpson ‘Judicial Control of ACAS’ (1980) 9 ILJ 125. 
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the ‘ordinary law of the land.’ There were, it is true, periods of relative judicial 
‘abstention’ — during the two World Wars'™; after the General Strike to 1939, 
when trade unions were weak; and during the 1950s, when middle class opinion 
appeared momentarily to accept strong trade unions.'°' It was natural perhaps in 
the early 1950s to think this ‘non-intervention’ normal, but experience since has 
demonstrated that each of those periods was exceptional. For a much longer period, 
in the nineteenth and early twentieth centuries and again from the 1960s until today, 
with one major exception, the tradition has created more liabilities to the disadvantage 
of trade unions than were ever dreamed of by Parliament. 

If anyone believed this creative tradition to be dead, recent events have shown 
them wrong. Born in 1869 of Sir William Erle, nurtured by Quinn v Leathem and 
Taff Vale in 1901, encouraged by Osborne in 1910, reborn in Rookes v Barnard, 
1964, nourished the next year in Stratford v Lindley, succoured by Torquay Hotel 
v Cousins in 1969, replenished by ‘economic duress’ in Universe Tankships 1982, 
it flourished again in the Court of Appeal judgments in the ‘dock strike’ case of 
1989.102 

Indeed, the 1989 extension of liability by the Court of Appeal — what the trial 
judge dubbed a tort which would be created ‘from the deliberate infliction of injury 
upon the plaintiff’s property or business by a non-tortious inducement of a non- 
tortious breach of duty’'® — relied upon an ‘intention to injure’ to turn what was 
lawful into unlawful means. That is the very ingredient central to evasions of the 
exceptional decision in 1898, Allen v Flood, a decision for which Lord Herschell 
was never forgiven in refusing to extend liability to a union official who had done 
nothing unlawful, and for which Lord Halsbury had his revenge in Quinn v Leathem 
in 1901. By 1904 it was judicially recognised that the Law Lords had been ‘getting 
round’ Allen v Flood ever since it was decided.' The customary judicial attitude 
was still pursued sixty four years later when Lord Devlin complained that the 








99 For an area of judicial creativity often forgotten (because intervention in the internal affairs of British 
unions has in the 1980s come to be dominated by legislation), see O. Kahn-Freund ‘The Illegality 
of a Trade Union’ (1943) 7 MLR 172; Edwards v SOGAT [1971] Ch 354; and generally, Wedderburn 
The Worker and the Law (3rd ed 1986) Chaps 1 and 9. 

100 See eg Crofter Hand Woven Harris Tweed Co v Veitch [1942] AC 435, HL. It is also to be remembered 
that by reason of an agreement between the TUC and the Labour Government, the ‘wartime’ period 
extended for labour law until 1951 when the ban on strikes in Order 1305 was at last rescinded after 
unsuccessful attempts to prosecute leaders of unofficial strikes conducted by the Attorney General, 
later Lord Shawcross. The facts of Thomson v Deakin [1952] Ch 646, CA, the high point of post-war 
abstentionism, occurred in the Spring of 1952. 

101 When that opinion changed, ‘the social bottom was knocked out of the judges’ attitude of “non- 
intervention” °: Wedderburn ‘Labour Law and Labour Relations in Britain’ (1972) 10 BJIR 271, 277. 
The judicial decisions in the period immediately following the First World War contain divergent 
strains of policy and were in part probably affected by the social cohesion briefly desired in some 
circles after its slaughter: Wedderburn The Worker and the Law, op cit, n 11, pp 31-3. 

102 See Sir Willam Erle Memorandum, Royal Commission on Trade Unions 11th Report 1867—9 (C 4123) 
‘The Law Relating to Trade Unions’ pp Ixxi-ii; R. Hedges and A. Winterbottom The Legal History 
of Trade Unionism (1930) pp 46—62; Quinn v Leathem [1901] AC 495, HL; Taff Vale Riwy Co v 
Amal Soc Rlwy Servants [1901] AC 426 HL; Amal Soc Rlwy Servants v Osborne [1910] AC 87 HL; 
Rookes v Barnard [1964] AC 1129, HL; Stratford v Lindley [1965] AC 269 HL; Torquay Hotel Co 
Ltd v Cousins [1969] 2 Ch 106, CA; Universe Tankships Inc of Monrovia v Laughton [1983] 1 AC 
366 HL; Associated British Ports v TGWU [1989] IRLR 291 (Millett J), [1989] 1 WLR 939, CA, 
reversed on other grounds HL. 

103 Per Millett J [1989] IRLR p 303; for the CA decision, [1989] 1 WLR 939, especially Stuart Smith 
LJ at p 966 on intention; see B. Simpson (1989) 18 ILJ 234; Clerk and Lindsell on Torts, op cit n 
96, para 15—20, n 45. 

104 Allen v Flood [1898] AC 1 HL; Quinn v Leathem [1901] AC 495, HL. 

105 Grantham J McGuire v Andrews The Times, 8 March 1904. 
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decisions had ‘dammed a stream of thought that I believe would have had a beneficial 
effect on the law of tort’; there was ‘no going back now on Allen v Fleod. But 
all the same only a tenuous barrier holds back the flow Allen v Flood stopped 
up.”'°> His speech in Rookes v Barnard, opening new paths to fresh pastures of 
economic tort liability, followed two years after.'°’ No-one could say that Lord 
Devlin was the most retrogressive of judges; his devotion to the common law was 
in some areas more than tinged with liberalism. But experience both here and in 
other common law jurisdictions demonstrates that for the architects of a new labour 
law in Britain to place its administration in the hands of that kind of common law 
judicial machinery would be an act of folly. '* 

Side by side with substantive law stand unjust interlocutory remedies, notably 
the ‘labour injunction’; this is also part of ‘common law’ tradition in the wider sense 
to include discretionary equitable remedies. The labour injunction upholds the ‘status 
quo’ until full trial but, as Frankfurter and Greene demonstrated in 1932, the 
interlocutory ban against striking while ‘the iron is hot’ and (what is sometimes 
forgotten) the interim injunctions awarded during the hearings and appeals, help 
the employer to win the industrial dispute — whether or not the subsequent trial 
is in lawyer’s terms ‘speedy’ (and usually there is no trial at all) and whether or 
not the union would win it after the full legal procedures have been deployed: ‘The 
suspension of activities affects only the strikers; the employer resumes his efforts 
to defeat the strike and resumes them free from the interdicted interferences. 
Moreover, the suspension of strike activities, even temporarily, may defeat the strike 
for practical purposes.’ 

We find the same mixture of inappropriate principle and robust creativity here 
too.''° For example, the classical rule was that a plaintiff won his injunction only 
if he proved a ‘prima facie case.’ But in 1975 the Law Lords moved the goal posts. 
Today the plaintiff need prove no more than an arguable case — ‘a serious question 
to be tried,” something not frivolous or vexatious, a test which in the complexities 
of uncertain tort liability and outflanked immunities hands the first fruits of victory 
to most applicants for an injunction in industrial disputes.''' That new rule was laid 





106 Lord Devlin Samples of Lawmaking (1962) pp 11, 12. He expressly recognises that the ‘stream of 
thought’ is that leading back to Sir William Erle by citing with approval Pollock’s adoption of Bowen 
LJ, Skinner v Shew [1893] 1 Ch 413, 422: ‘at common law there was a cause of action whenever 
one person did damage to another wilfully and intentionally without just cause and excuse,’ a formula 
which gives the judge full scope to apply such policies, not least to trade unions: compare the Court 
of Appeal in Associated British Ports v TGWU [1989] 1 WLR 939 (reversed on other grounds, ibid 
HL), supra n 103. 

107 Rookes v Barnard [1964] AC 1129, HL pp 1203—20. Lord Devlin even held open, pp 1215—6, the 
prospect of liability arising from ‘Quinn v Leathem without the conspiracy,’ a frontal attack on Allen 
v Flood itself. 

108 See for example interpretations of rights to freedom of association by the Law Lords in the Privy 
Council in Collymore v Att. Gen. [1970] AC 538, PC (Lord Donovan) and the majority judgments 
in Re Public Service Employee Relations Act, etc (1987) 38 DLR (4th) 161 (Sup Ct Can); T. Christian 
and K. Ewing ‘Labouring under the Canadian Constitution’ (1988) 17 ILJ 73; Wedderburn ‘Freedom 
of Association or Right to Organise?’ (1987) 18 Ind Rels Jo 244; A. Khan ‘The Canadian Charter, 
Freedom of Association and Labour Relations’ (1989) 20 Ind Rels Jo 47. 

109 F. Frankfurter and N. Greene The Labor Injunction (1932) p 201. 

110 For detailed authorities underpinning the argument in this section, see Wedderburn ‘The Injunction 
and the Sovereignty of Parliament’ (1989) 23 The Law Teacher 4—44, and Clerk and Lindsell on 
Torts, op cit supra n 96, pp 822—4, 932-7. 

11} American Cyanamid Co v Ethicon Ltd [1975] AC 396, HL The earlier rule is clearly stated by Lord 
Upjohn, Stratford v Lindley [1965] AC 269, 338, but there were discrepancies in the way it was applied: 
S. Anderman and P. Davies ‘Injunction Procedure in Labour Disputes’ (1973) 2 ILJ 213, 219-28, 
(1974) 3 ILJ 30 (on the procedure in the NIRC). 
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down not in a labour law case, but in a case about patents (where it may, or may 
not, be a sensible rule)''? but it had to be applied across the board. Nothing 
illustrates better the way labour law is vulnerable to novelties introduced in other 
parts of the seamless common law, a lack of autonomy far greater than in most 
comparable systems.'3 

If the evidence (on affidavit, not matching the standards of a trial) offers just 
an argument, no more, that the union might have done wrong, the injunction is 
granted if the-balance of convenience is in the applicant’s favour. Judges are not 
troubled by uncertainties; difficult points of law or uncertainties in the evidence 
must be reserved ‘until trial.’!'* Meanwhile the industrial action is stopped or the 
time allowed to implement a strike ballot is exhausted, especially if there are 
appeals.''S Judges freely admit that the procedures lead to injunctions awarded 
‘after insufficient argument and certainly insufficient consideration.’!'* As for that 
‘balance of convenience’ which must favour the successful applicant, the claim by 
the employer or third party that there is a threat of ‘irreparable harm’ to his business 
cannot be matched by the union. The reason is not, as some trade unionists think, 
because the judge will not listen, but because the traditional exercise of discretion 
in favour of the status quo is static and based on property''’?; the ‘equitable 
principles’ cannot allow industrial conduct to be measured against standards of 
continuing industrial relations where the interests of property dictate otherwise.!'8 

`The central defect — and it is one that is difficult for Parliament to correct within 
traditional procedures — lies in the fact that the same sort of discretion is applied 
to all types of social conflict. Even statutes limiting injunctions are assumed to leave 
with the judge the traditional residual discretion, for example in case of urgency. 
The attempt to modify the new test invented by the Law Lords in 1975 has been 
a notorious failure." But in 1974 Parliament also legislated to stop the practice 
of granting injunctions ex parte in trade disputes. That, one might think was a venture 
reasonably likely to find favour. Yet in a trade dispute case of 1987, we find an 
injunction granted ex parte against a civil service union, without its knowledge, 
over the telephone, from the duty judge’s home, on a Sunday afternoon — an 
injunction discharged a fortnight later because argument finally proved that the 
plaintiffs had not even an arguable case. In addition to all this, the Court of 





112 See W. Cornish Intellectual Property (2nd ed 1990) pp 38—40, 172-3. 

113 Some judges recognised the massive change which the new formula would bring about in labour relations 
cases: eg Lord Denning MR Hubbard v Pitt [1976] QB 142, 178; see too, Fellowes v Fisher [1976] 
QB 122, 130—140. On the contrast with the ‘autonomy’ of labour law in other systems, see Wedderburn 
(1987) 16 ILJ 1, especially pp 11—13 on the Perrier decisions in France (Cass Ass PI, 21 June 1974; 
approved in Cass Ass Pl, 28 January 1983); see too D. Howarth’s response (1988) 17 ILJ 11. 

114 See for example, Solihull MB v NUT [1985] IRLR 211; Wedderburn The Worker and the Law op 
cit pp 698—701 and op cit n 110, (1989) 23 The Law Teacher pp 17--22. The defendant union is 
frequently assailed with new evidence throughout the proceedings, even on appeal, requiring new 
affidavits in reply from union officers which may ultimately be turned against the union: see Mercury 
Communications v Scott Garner [1984] Ch 37, CA. 

115 The Employment Act 1990, s 8, recognises the injustice of the union’s loss of its four week period 
for the validity of a strike ballot by reason of litigation (as in Associated British Ports v TGWU [1989] 
1 WLR 939 HL); but the extra discretionary periods it allows are unlikely to be adequate in all cases. 

116 Simon Brown J. London Underground v NUR [1989] IRLR 341, 342. 

117 See the principles set out in Kerr on Injunctions (6th ed 1927); I. Spry Equitable Remedies (3rd ed 
1984); P. Pettit Equity and the Law of Trusts (6th ed 1989) pp 462—524. 

118 See News Group Newspapers v SOGAT (No 2) [1987] ICR 181. 

119. Ons 17(2) TULRA 1974 (added in 1975), see Wedderburn op cit n 110 (1989) 23 The Law Teacher 

p 13—16; The Worker and the Law op cit pp 687—96. 

120 See s 17(1) TULRA 1974, and Barretts and Baird (Wholesale) Ltd v IPCS [1987] IRLR 3; see 

Wedderburn op cit n 110, (1989) 23 The Law Teacher pp 9—11; B. Simpson (1987) 50 MLR 506-10. 
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Appeal has now laid it down that the judge’s discretion must always take account 
of the ‘public interest,’'! thereby, it would seem, turning every such action 
between private parties in industrial disputes into a question of ordre public. The 
lesson of the labour injunction is clear. Legislation can touch the application of this 
High Court discretion only marginally. One must doubt whether new procedures 
to match the new code of industrial rights and duties could be administered 
satisfactorily by these tribunals. 

It is important to note that the power of the interlocutory labour injunction owes 
much to the doctrine of ‘contempt of court,’ again a phenomenon peculiar to the 
common law — ‘a great power, a power to imprison without trial, but it is a necessary 
power,’ as Lord Denning has it.'? 

The orders of the courts must — let there be no doubt — be upheld. But there 
are many ways of doing that. No Continental labour courts, not even the German, 
have powers as great as those which the common law tradition gives to the High 
Court, from fines to sequestration, and certainly not in interim hearings; this is a 
feature which tends to baffle the common lawyer reared on the belief that without 
these ultimate deterrents in the discretion of the judge the populace will rebel.'* 
Yet respect for the decision of those courts is not destroyed. The Swedish Labour 
Court has always used the sanction of damages; and where, as in France, enforcement 
of civil orders is achieved primarily by astreinte (a money penalty paid to the plaintiff) 
the opportunities to settle the dispute and waive payment are increased.'* Although 
the classical principles on ‘civil contempt’ allow for a somewhat parallel waiver 
by the plaintiff," there has recently been a significant, but patchy trend towards 
the criminalisation of all types of contempt. 

The distinction between ‘civil’ contempt (which permits parties to compromise) 
and ‘criminal’ contempt (which does not) has been firmly upheld in recent commercial 
cases,!?6 but it has been vigorously rejected in trade union cases since the National 





121 In Associated British Ports v TGWU [1989] 1 WLR 939, CA; the HL reversed on other grounds and 
did not comment on either the expanded liabilities in tort or the new ‘public interest’ principle in 
interlocutory injunctions. Both would therefore be regarded as binding, especially in interlocutory 
motions, until the HL sees fits to pass upon them. Until this judgment there were grounds for thinking 
that some judges, including members of the Court of Appeal, felt that the unfair interventions against 
trade unions by interlocutory injunctions had gone too far: see Hamlet v GMBU [1987] ICR 150; 
Longley v NUJ [1987] IRLR 109, CA Those were, however, cases concerned with internal union affairs. 

122 Lord Denning The Due Process of Law (1980) p 9; see too the laudatory remarks of F. Mann (1979) 
95 LQR 348-9. For more detailed discussion and authorities on contempt of court, see Wedderburn 
The Worker and the Law op cit pp 705—17, and op cit n 110, (1989) 23 The Law Teacher pp 22—31. 

123 See U. Jacobsson and J. Jacob (ed) Trends in Enforcement of Non-Money Judgments and Orders (1985) 
pp 37—9, 163, 238-9. 

124 On Sweden: F. Schmidt in B: Aaron (ed) Labour Courts and Grievance Settlement in Western Europe 
(1971) p 183—4; T. Sigeman ‘Damages and Bot’ (1987) 8 Comp Lab Law Jo 155 (on the special 
Scandinavian money payments as bor). On the astreinte see: M. le Galcher-Barran Les Obligations 
(5th ed 1986, ed P. Level) pp 134—6; D. Harris and D. Tallon Contract Law Today: Anglo-French 
Comparisons (1989) pp 268—70 and Wedderburn op cit n 110 (1989) 23 The Law Teacher p 23-4. 
The French legislature expressly rejected a proposal to treat part of the astreinte as a fine payable 
to the State in the reforms leading to the new law of 5 July 1972. In certain cases, such as violence 
or continued occupation of a workplace, the enforcement mechanisms do involve the intervention 
of the public authorities: see J. Savatier ‘L’Occupation des lieux de travail’ Dr Soc 1988, 655, esp 
659—662. 

125 See Lord Diplock Att Gen v Times Newspapers [1974] AC 273, 308, HL; cp R. Kidner ‘Sanctions 
for Contempt by a Trade Union’ (1986) 6 Legal Studs 18, 27. 

126 See for example, Savings and Investment Bank v Gasco Investments BV [1988] Ch 422 CA; Mustill 
LJ in Re SA Conversions Ltd (1988) 4 BCC 384, 386—9. 
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Industrial Relations Court began the fashion.'”’ It is in fact astonishing that, both 
in Britain and in other common law jurisdictions, the range of avowedly criminal 
liabilities for contempt has been extended by judicial fiat, most notably in industrial 
contexts.'?8 Even the liability of third parties for contempt has been extended. A 
little noticed decision during the miners’ strike of 1984—85 held that an adviser 
to a union could be in contempt of court for what he had done even before the union 
was subject to any liability, creating the hitherto unknown wrong of ‘anticipatory 
contempt.’'?® One bank therefore felt compelled to ask the court for directions 
about moneys held for a union client, without its client being liable at all. Other 
extensions, such as the new scope of receivership established in the miners’ strike, 
are better known. ”! These extensions have been creatively designed by the courts 
to police industrial disputes by rigorous enforcement of interlocutory orders which 
are, it must be recalled, made on evidence of an ‘arguable’ liability from which 
the union might even be able to prove itself free at a full trial. They are developments 
in the common law genre, unhelpful to the settlement of disputes; they have redoubled 
distrust in the present legal process; they are part of a machinery of justice which 
needs overhaul. 


The Need for Labour Courts 


These factors suggest a need for specialised industrial courts, or ‘labour courts’ 
as they have usually been called, in order to give labour law some autonomy from 
the common law tradition. Scholars have put the point in different ways. For this 
purpose it may prove ‘indispensable’ to secure ‘the introduction of fully fledged 
Labour Courts.’? ‘The solution [to the problem of control of private bureaucratic 








127 See: Donaldson, P. Heatons Transport v TGWU [1972] ICR 285, 296, 320; Con-Mech (Engineers) 
v AUEW (No 2) [1973] IRLR pp 334-5; Megarry J Clarke v Chadburn [1984] IRLR 350, 353. The 
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or ‘contumacious’: see eg Lawton LJ Express and Star v NGA [1986] ICR 589, 599. 

128 On criminalisation in Canada, see Poje v Att Gen British Columbia [1953] 2 DLR 705; Skeena Craft 
v Pulp and Paper Workers (1971) 17 DLR (3d) 17; in Australia Australian Meat Industries Employees 
Union v Mudginberri Station (1986) 66 ALR 577; M. Pittard (1988) 1 Aus Jo Lab Law 237; Australian 
Consolidated Press v Morgan (1965) 112 CLR 483 (breach of interlocutory order); in Trinidad and 
Tobago, see R. Chaudhary (1981) ICLQ 260 (Industrial Court). In New Zealand, the new labour 
Court applies a similar law and regards civil contempt as ‘quasi criminal’: New Zealand Rlwys v New 
Zealand Seamens’ Union, Goddard CJ 6 October 1989 (transcript), the court imposed a fine for the 
union’s ‘defiance’ of the court even though there had been a ‘settlement agreement’; compare the 
fine on the TGWU after settlement of the Austin Rover strike of 1984, Wedderburn The Worker and 
the Law op cit p 77. 

129 G. Lightman ‘A Trade Union in Chains’ [1987] Current Legal Problems 25 (where other unreported 
cases on the miners’ strike are revealed); Taylor v NUM, The Times 20 November 1985. The liability 
of third parties had been extended in UK Nirex v Barton, The Times, 14 October 1986, beyond the 
classical liability for ‘aiding and abetting a contempt’: S. Auerbach ‘Legal Restraint of Picketing’ 
(1987) 16 ILJ 227, 239. 

130 See the invaluable account by S. Auerbach ‘Injunction Procedure in the Seafarers’ Dispute’ (1988) 
17 ILJ 227, p 231 on Midland Bank ple v NUS 28 April 1988, and pp 234—6 on the extraordinary 
new judicial method of ‘transferring’ a sequestration order from one set of proceedings to another, 
P & O European Ferries (Dover) Ltd v NUS 1 February 1988. 

131 Wedderburn The Worker and the Law, op cit pp 128—738. 

132 K. Ewing ‘Rights and Immunities in British Labour Law’ (1988) 10 Comp Lab Law Jo 1, 35; and 
‘The Right to Strike’ (1986) 15 ILJ 143, 157—8 (proposing a Labour Court as part of the Queens 
Bench Division, on the model of the Commercial Court . . . a specialist jurisdiction . .. [with] specialist 
judges’ and with no appeal to the Court of Appeal); see infra n. 164. 
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power] seems to lie in a mixture of agencies independent of the ordinary courts.’' 
‘Tripartism ... the natural and preferable way of administering and enforcing 
individual rights at work’ should be extended to ‘disputes arising out of the application 
of collective labour law.’'%* More bold: a ‘step towards a European labour law 
would be the generalisation of a labour court system, covering all levels, under 
the administration not of a justice department but of an employment department.’ !5 
Boldest so far: ‘The trend towards specialisation in labour dispute settlement is 
persuasive in inclining towards a specialist labour tribunal or court at Community 
level — comprising, for example, expert judges from national labour court 
systems. ”!6 

In the light of such pronouncements by scholars of varied viewpoints, no-one 
can say ‘labour courts’ are not now on the agenda. Indeed, as was the case with 
the adoption of programmes for ‘positive rights,’ it may even be that some proponents 
of an idea whose time appears to have come do not always attend to the enormous 
difficulties in its path. There is no doubt that an ‘experiment with labour courts 
would be a high risk strategy,’ one nevertheless starts with the question: ‘without 
some such step, how can labour law ever be administered on any basis other than 
the common law?’ Acknowledging the risks, the dangers and the difficulties, the 
years appear to have made more cogent tentative proposals for labour courts advanced 
two decades earlier.'* Indeed, when the question is posed in terms of the common 
law courts, everything which has gone above demands that the proposal be examined 
not merely as a label or gimmick, but thoroughly and positively. 

But what is a ‘labour court?’ And what sort do we need? Although there is some 
descriptive literature about them, these questions have been less discussed.! A 
labour court is largely what you make it. The genus is usually taken to include any 
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in Jurisprudence (1987 3rd Series) 79, p 100. The use of the ‘ordinary law of the land’ and the ordinary 
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139 See for example, descriptions in B. Aaron (ed) Labour Courts and Grievance Settlement in Western 
Europe (1971); B. Aaron ‘Labour Courts and Organs of Arbitration,’ Chap 16 in B. Hepple (ed) 
International Encyclopaedia of Labour Law (1985); B. Essenberg (ed) Labour Courts in Europe (1988 
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tribunal with specialised functions and expertise in employment and labour relations, 
but that is a very broad description. The National Industrial Relations Court (NIRC) 
of 1971 in Britain falls within it, but it was very different from what is now being 
proposed. Labour courts in Sweden, Germany, France and Italy are very different 
from one another. Each grew up, or was introduced, for particular purposes. Some 
deal only with individual employment disputes, others with all types of dispute. 
Some (as in Germany) have specialist appellate courts, others the ordinary courts 
of appeal (as in France and Italy, in the former normally in a special ‘social’ division), 
some (as in Sweden) have no appeal machinery at all, though they may act (as in 
Sweden again) as both first instance courts for most labour cases and as appeal courts 
for the few that originate elsewhere. '° 

An argument for labour courts must, therefore, define an appropriate species. 
After all, if you want to adopt a dog and would like to have a Corgi, you do not 
want to end up with a Rottweiler. At the risk of offending those who have come 
to adopt this meritorious proposal with zeal, it must be said at the outset that the 
adoption of an inappropriate species of labour court, reflecting uncertainty about 
the object of the exercise, could do more harm than good. Indeed, there may be 
some who still feel at the end of the argument: ‘Better the High Court we know 
than the Industrial Relations Court we do not.’ Some have concluded that reform 
of traditional industrial justice must wait for the ‘reform of civil procedure in 
general.’ If challenged, the common law ‘legal system is likely to win, indeed 
it will win,’ though that may be a ‘misfortune.’ Answers must therefore be 
found to those who ask: what will be the jurisdiction, scope or composition? If the 
case for labour courts has merit as an answer to the problem of the common law 
courts, it plainly suggests that their jurisdiction should include both individual and 
collective employment disputes. In that event, we need not one court but a series 
of tribunals (including tribunals tailored to the needs of Scotland and Northern 
Ireland). They must, of course, be informal, flexible, speedy, cheap and accessible 
— those are the traditional requirements of labour courts everywhere. To that end, 
we could retain the industrial tribunals, reformed at minimum along the lines of 
the ‘Justice’ and the Warwick Reports,’ with appeals from them brought before 
the central labour court, or more accurately one of its divisions. (To that extent, 





140 See the Act on Litigation in Labour Disputes, 1964 as amended in 1977 and 1984: the Labour Court 
has jurisdiction in cases arising from collective agreements, the 1976 Joint Regulation Act, and any 
other dispute where the parties are bound or an employee is covered by a collective agreement; other 
disputes are determined by the ordinary district court (Chap 2 ss 1, 2); no appeal lies from the Labour 
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from the district court and has a discretion whether an order is to apply during appeal proceedings 
(ss 12, 14). See too, n 184 infra. 

141 B. Hepple op cit n 139 (1988) 41 Current Legal Problems 169, 184—6. 

142 Sir John Wood ‘The British Arbitrator: A Question of Style,’ in W. Gerschfeld (ed) Arbitration 1986: 
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Labour Courts’ op cit n 134, pp 107-9; see too, infra n 218. D. Howarth ‘The Autonomy of Labour 
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some of which are addressed below. 

143 The ‘Warwick Report’ in L. Dickens et al Dismissed (1985) op cit supra n 139; ‘Justice’ Industrial 
Tribunals (1987, Chairman B. Hepple). It is not overlooked that the two Reports are not in all respects 
at one, and that the ‘Warwick Report’ called for drastic changes in the tribunals, moving towards 
an institutionalised form of arbitration. 
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in this sector of its jurisdiction there is no objection to building on a reform of the 
Employment Appeal Tribunal; but the proposal as a whole is, as will be seen, different 
from converting the EAT itself into the labour court, for under the guidance of its 
presiding High Court judges it has been integrated into the common law 
tradition. )'“ : 

The court could also, like the Swedish Labour Court, itself sit in divisions as 
a first instance court on ‘collective’ disputes. Since individual employment protection 
can be expected to rest upon a much expanded statutory base, stemming both from 
Westminster and from the Community, the labour court would have as one of its 
major tasks ensuring a balance in the system not only through the development of 
a co-ordinated structure of individual employment rights but by the protection and 
promotion of autonomous negotiation between the collective parties including, but 
not confined to, collective bargaining. Similarly, among its primary concerns would 
be the maintenance of close relations with the conciliation service in ACAS and 
a determination to dispose of remedies to promote settlement of disputes — in the 
evocative phrase of Gérard Lyon-Caen: fondé sur la conciliation, la discussion plus 
que sur la jurisdiction.'* 

Some proposals have very different objectives. For example, Lord Donaldson’s 
‘radically new approach,’ proposing that the courts should be used in their ‘traditional 
role’ but with the power to decide ‘who is right’ in industrial disputes, to ‘investigate 
the grievances, report to the public and recommend and, if necessary, enforce 
solutions.’ To the objection that ‘disputes of interest are not justiciable,” he responded: 
‘I disagree.’'*6 That kind of compulsory arbitration of the industrial merits, found 
in the laws of Australia since 1904 and in the writings of Sidney Webb (when Beatrice 
was not around),'*” was a’subterranean current in the operations of the NIRC. But 
it is no more relevant to the objectives of the present agenda than a retreat to Order 
1305. It is no accident that Scrutton LJ defined his problem of ‘impartiality’ in terms 
of labour disputes: ‘This difficulty does not arise in the Commercial Court. ’'48 

Current proposals envisage a system that aims at the maintenance of continuing 
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are ‘highly individualistic in the common law tradition’: B. Hepple ‘Labour Courts: Some Comparative 
Perspectives’ op cit n 139, p 186. Compare O. Kahn-Freund: the settlement of trade disputes is ‘not 
justiciable,’ Labour and the Law, supra n 10, p 138. On earlier proposals to make Munitions Tribunals 
into local arbitration courts: G. Rubin, n 92, (1985) 14 ILJ 33. 

147 See his Memorandum to the Royal Commission of 1906, Report, p 18; H. Phelps Brown The Origins 
of Trade Union Power (1983) pp 49—50 (‘compulsory arbitration, for all its being talked of, was 
not a practicable alternative course in 1906”). On compulsory arbitration in Australia, see R. McCallum, 
M. Pittard, G. Smith Australian Labour Law; Cases and Materials (1990) Parts 2 and 3; and on the 
failure in that context of compulsory procedures under s 37 Industrial Relations Act 1971, O. Kahn- 
Freund Labour and the Law (1983 3rd ed, eds P. Davies and M. Freedland) pp 147—153. 

148 See op cit [1923] Camb LJ p 8, n 93 supra. Sir Thomas Scrutton was a renowned practitioner in 
the Commercial Court from its creation in 1895 until 1901; Lord Donaldson was a renowned judge 
of that Court before he became President of the NIRC in 1972. ‘It is hard to envisage a more undesirable 
development than expressly making judges, even if assisted by expert wingmen, the arbiters of the 
rights and wrongs of industrial conflict’: B. Simpson (1986) 49 MLR 796, 814. 
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collective industrial relations, resolving disputes in a manner different from that 
of ‘the traditional court,’ through a network of courts and tribunals free from 
the common law tradition, established not to enforce their view of the judges’ 
appreciation of the merits in industrial conflicts but to apply a fair set of ground 
rules both substantive’and procedural — in the full knowledge that in the sense of 
rules and procedures applied fairly within a broad consistency, some aspects of 
‘legalism’ are unavoidable; but in any other sense it is to be eschewed! — 
recognising as a primary source the authority of autonomous bargaining and the 
virtues of conciliation, and therefore wherever possible using reflexive processes 
to promote agreement between the parties. 

Most labour courts share the aim of conciliation; for example they all build in 
a conciliation stage, though in very different ways: sometimes conciliation by the 
legal president (as in Germany, very actively), or by a separate group of the lay 
judges (like the French conseillers prud’hommes), or by use of, or in conjunction 
with, bipartite or tripartite machinery set up by employers and unions (as with Italy) 
or through a separate autonomous conciliation and mediation service (in Sweden 
and Britain).'*! The successful experience here with ACAS could be expected to 
lead to the continuation in Britain of this last method, rather than any closer 
participation in conciliation by the court itself, along with further development of 
machineries for dispute resolution (to which a high priority must be given, as the 
Social Charter suggests) .'* 

On remedies, we may have much to learn from practice elsewhere. In difficult 
industrial disputes a labour court would wish to avoid the kind of traditional judgment 
which cuts technical legal knots and leaves the parties to get on with the job of 
living together afterwards as best they can, and even more wish to abstain from 
the crude favouring of one side which the present practice of interlocutory injunctions 
entails. It is worth examining, for example, the practice of some juges des référés 
in France who in their interlocutory jurisdiction to prevent as a matter of urgency 





149 Sir John Wood (President of the Central Arbitration Committee), ‘Labour Relations Law — The Missing 
Pieces’ op cit supra n 67, p 121; see too infra n 218. 

150 See R. Munday ‘Tribunal Lore: Legalism and the Industrial Tribunals’ (1981) 10 ILJ 146; but in 
this weak sense, ‘legalism’ may not effectively distinguish a ‘court’ from regulated arbitration: compare 
R. Rideout (a deputy chairman of the CAC) ‘Arbitration and the Public Interest — Regulated Arbitration’ 
Chap V in Wedderburn and W.T. Murphy Labour Law and the Community (1982); B. Aaron (ed) 
Dispute Settlement Procedures in Five Western European Countries (1969), F. Schmidt ‘Conciliation, 
Adjudication and Administration’ 45, and K. Wedderburn ‘Conflicts of “Rights” and Conflicts of 
“Interests” in Labour Disputes’ 65. 

151 See: M. Weiss, S. Simitis and W. Rydzy ‘The Settlement of Labour Disputes in the FRG’ in T. Hanami, 
R. Blanpain (eds) Industrial Conflict Resolution in Market Economies (1984) 102 (a high rate of 
successful settlement is achieved, 105); A. Dése-Digenopoulos and H. Héland ‘Dismissals of Employeés 
in the FRG’ (1985) 48 MLR 539 (the system leads to dominance of the legal judges and profession, 
556); E. Blankenburg and R. Rogowski ‘German Labour Courts and the British Tribunal System’ 
(1986) 13 Jo Law and Society 67, 82 (‘Some Labour Court judges take conciliation attempts quite 
seriously; others despise them’). See too, Code du Travail arts L 511—1, 515—1 (bureau de concilation; 
bureau de jugement); G. Lyon-Caen and J. Pélissier Droit du Travail, cit n 5, pp 629, 639-40; F. 
Schmidt Law and Industrial Relations in Sweden (1977) pp 200—206; S. Edlund and B. Nyström 
Developments in Swedish Labour Law (1988) pp 28—44; G. Ghezzi and U. Romagnoli, I! rapporto 
del lavoro (2nd ed 1987) pp 335—364, and JI diritto sindacale (2nd ed 1987) pp 127—8; G. Pera 
Il diritto del lavoro (3rd ed 1988) pp 597—604 (Law 533 of 11 August 1973 extended the available 
methods of arbitration and conciliation in labour disputes). On Ireland see: A. Kerr, G. Whyte Irish i 
Trade Union Law (1985) pp 340—356 (the ‘Labour Court’) and the Industrial Relations Act 1990 is 
ss 24—33 (establishing the conciliation competence of the Labour Relations Commission). 

152 See P. Davies, op cit n 139, pp 299—316; L. Dickens et al Dismissed, op cit n 139, Chap 6 and į 
p 279-80; ACAS Report 1989 Tables 8—10. 
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a ‘manifestly illegal disorder,’ grant conditional orders in the dispute, requiring 
employers to agree to such steps as negotiation or conciliation. In other cases they 
have made their injunctions conditional upon the inspection of the workplace by 
an expert where it is the cause of a dispute.'* In such ways, a court may make 
a positive contribution to resolution of the underlying dispute, instead of firing an 
injunction at one party on formal, substantive grounds, compounded in Britain by 
a discretion guided by proprietary interests, leaving the parties to pick up the pieces. 
By contrast, the absence of such articulated and specialised remedies or procedures 
can cause difficulties from the outset for a labour court.! The 1987 reform of the 
New Zealand Labour Court, for example, is already being adjudged unsatisfactory, 
largely because it left that court tied to traditional common law remedies of injunction 
and contempt of court, including sequestration. !$6 

The New Zealand experience may be of special relevance if only because a British 
labour court is bound to have some interlocutory jurisdiction. The ex parte injunction 
must go in industrial disputes. But any court must have some interim competence. 
This should, however, be carefully limited in such disputes and guided by new 
concepts of discretion. The labour court must not be born swathed in Kerr on 
Injunctions. The precise limitations demand careful study. One proposal, for example, 
already made is that a party should have the right to claim a speedy, full trial. This 
might be a useful part of a wider reform,'’ but it cannot in itself be a complete 
solution. Indeed, if both sides were to have such a right, it might be welcomed 
more by an employer who in the nature of things is better prepared to go to court 
from the start, having chosen his moment to launch the interlocutory proceedings; 
and it is doubtful whether even reformed procedures for discovery of documents 
or for ‘further and better particulars’ could ever make a speedy trial in layman’s 
terms ‘immediate,’ so that the union would be left (in the absence of further reform) 








153 The interlocutory jurisdiction under the new Code de Procedure esp arts 808, 809 and 812 (requête; 
ex parte), is more restricted than that of the High Court, see G. Couchez Procédure Civile (4th ed 
1986) but is sufficiently parallel to raise interesting questions of remedial method. The judge ‘has 
no jurisdiction to decide the reasonableness or legitimacy of the industrial claims put forward by either 
party to the conflict’ (l’affaire Air Inter, C d’A Paris, 27 January 1988, D 188, 352, J.C. Javillier 
Dr Soc 243; A. Jeammaud, M. Rondeau-Vivier D 1988, Chron 229; J Ray Dr Soc 1988, 242), despite 
the decision of the Cour de Cassation, Ass plén 4 July 1986, to allow such a decision as one of fact 
(see, G. Lyon-Caen and J. Pélissier op cit supra n 5, p 1034; and comparatively with Britain: 
Wedderburn in Les Transformations du Droit du Travail, op cit supra n 5, pp 147-51). On other 
jurisdictions, see Wedderburn ‘Limitation Législative et Judiciaire en Matiére d’Action Syndicale et 
du Droit de Grève’ 1990, No 1 Rev Internationale de Droit Comparé 37, pp 104—7. 

154 Approved by the Cour de Cassation, Soc. 26 July 1984; but the appeal court also approved the practice 
of other judges who, in cases of occupations, insisted on restoration of the employer's property rights 
(Soc 21 June 1984, J. Savatier Dr Soc 1985, 19) or claimed they had no competence to impose conditions: 
J.C. Javillier Manuel du Droit du Travail (1988) pp 349-50; G. Lyon-Caen and J. Pélissier Droit 
du Travail, supra n 5, pp 1015—6. The law of 31 July 1963 requires 5 days notices of strikes in 
services publics by a representative union, but this provision was declared in the law of 19 October 
1982 to impose an ‘obligation to negotiate’ on the parties (Code du Travail art L 521—6). On the 
law and essential minimum services in Spain and Italy, see infra n 158. 

155 See M. Vranken ‘Specialisation and Labour Courts: A Comparative Analysis’ (1988) 9 Comp Lab 
Law Jo 497, reviewing the New Zealand court pp 513—22. 

156 See on the Labour Court under the New Zealand Labour Relations Act 1987, Part IX, J. Hughes 
(1988) 13 NZ Jo of Ind Reins 277—283, and R. Boast ibid 33—39 (on interim injunctions ‘no procedural 
changes of any kind,’ thereby perpetuating the ‘well-recognised tactical disadvantages faced by a trade 
union defendant,” p 39); and, on substantive law, G. Anderson ibid 21—31 (the Act tries to ‘patch 
up an inadequate system ° based on the common law; ‘the state of the law on injunction remains virtually 
unchanged,’ p 30); see too, on New Zealand n 128 supra. 

157 See for example, TUC General Council Report 1990 Section B Annex 1, para 18 (need for ‘immediate 
full trial to prevent employers seeking to win them merely as a stalling device’). 
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still subject for many weeks to the initial injunction — in the period that the ‘iron 
is hot’ and the dispute often won or lost. 

Without a doubt, a labour court could have no truck with a standard proof for 
such interlocutory remedies as remain based upon the 1975 standard of a ‘serious 
question to be tried.’ But that and similar changes in the rules of procedure and 
evidence would by themselves change little; they are hardly worth creating a labour 
court to administer. They need to be put into a broader frame of imaginative reform. 
There are numerous measures worth investigating, such as the use of conditional 
orders (for example, allowing the court to require as preconditions of an order certain 
procedural steps, such as discussion with ACAS or other expert intervention in a 
dispute, or the revocation of dismissals connected with a dispute), or requiring refusal 
of an order where maintenance of minimum services is assured by the union or 
through ACAS,'8 or permitting refusal where the employer has acted in a manner 
inconsistent with a code of industrial behaviour, including dismissals or unfair 
discipline of employees or refusal to negotiate with a representative union. Modest 
steps such as these have in effect already been put on the agenda by the common 
law courts; it was, after all, the Court of Appeal which said in 1989 that the ‘public 
interest’ must always be considered in the granting of injunctions, though its 
understanding of the phrase would not be that adopted by a labour court since its 
view of strikes and the public interest ‘could turn the balance of convenience into 
a mere formality.’° There are other areas to be considered; for example, where 
the courts grant an interlocutory injunction now they do so on terms of a ‘cross 
undertaking in damages,’ to compensate the defendant if it turns out he was in the 
right all along; but in industrial cases everyone knows this is of no value to the 
union.'© There is no reason why a scale of realistic monetary compensation (quite 





158 This sensitive area will not be improved by ignoring it. British unions have experience of maintaining 
safety and emergency services during disputes: see G. Morris Strikes in Essential Services (1986), 
esp Chaps 5 and 6; also Chap 10 ‘Collective Disputes,’ S. Fredman and G. Morris The State as Employer 
(1989); on the different European backgrounds: K. Wedderburn Chap 6 ‘Industrial Action, the State 
and the Public Interest’ in B. Aaron (ed) Industrial Conflict, A Comparative Legal Survey (1978). 
In Spain, the courts’ agreement to union proposals for maintenance of ‘essential services for the 
community’ (a limitation on the right to strike under the Constitution, art 28.2) was supported by 
the Constitutional Court decisions 11/81, 8 April 1981, and 26/81, 17 June 1981: M. Rodriguez- 
Piñero ‘Le Tribunal Constitutionel Espagnol et les Droits Collectifs des Travailleurs’ in Les 
Transformations du Droit du Travail; Etudes Offertes à Gérard Lyon-Caen (1989 Dalloz) pp 114—120; 
F. Valdes dal Ré ‘Diritto di sciopero e servizi essenziali in Spagna’ (1988) Giorn dir lav e rel ind 
551; Wedderburn op cit supra n 153, (1990) No 1 Rev Internationale du Droit Comp pp 82—6; E. 
Gonzalez Biedma ‘Los servicios de seguridad y mantinimiento en la impresa durante Ia huelga’ (1990) 
Relaciones Laborales La Ley No 9, pp 8—38 (see the comparative treatment pp 9—18), and ‘El 
cumplimeniento de los servicios de mantinimiento en caso de huelga’ ibid No 10, pp 9—46. In Italy, 
where art 40 of the Constitution guarantees one of the widest rights to strike, Law 146 of 12 June 
1990 requires the observance of procedures, including 10 days notice, where strikes affect essential 
constitutional rights on safety, health, transportation, education, and communications and establishes 
a Commission with powers to call a ballot of workers; bodies which contravene the new rules may 
be excluded from collective bargaining and workers made subject to penalties, but not to dismissal: 
Wedderburn (1990) 19 ILJ 154 op cit n 4; and see (1990) EIRR 199, 21-2. 

159 B. Simpson (1989) 18 ILJ 240, commenting on Associated British Ports v TGWU [1989] 1 WLR 
939; see too, the acceptance by some Law Lords that an injunction might be given despite the possibility 
of a defence where the effects of a strike might be ‘disastrous’ for an employer, the public or ‘perhaps 
of the nation itself: NWL v Woods [1979] 1 WLR 1294, 1307; Express Newspapers v McShane [1980] 
AC 694—5; Wedderburn (1980) 43 MLR 319. 

160 See Lord Denning MR Hubbard v Pitt [1975] ICR 308, 320, in a case of non-industrial picketing; 
Wedderburn The Worker and the Law op cit p 691. The principle that an interlocutory injunction 
must not finally decide the case, however, is sidestepped by the technically correct, but fictional notion 
that the union’s rights will not be ‘finally decided’ until full trial: Thomas v NUM (S Wales) [1986] 
Ch 20. 
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apart from costs) should not be fixed for an employer who abuses the labour court 
by obtaining an interim order to which further inquiry shows he was not entitled. 
But what would be the relationship of the labour court to the rest of the machinery 
of justice, given that the object is to assure to it a reasonable autonomy?'!*! This 
question has to be answered in two parts, one easy and one more difficult. First, 
in order to be free from judicial review by the High Court, the central labour court 
with its different divisions must enjoy a status at minimum equivalent to a part of 
the Supreme Court of Judicature. Short of that it could have no autonomy at all. 
The proposal is quite different, therefore, from any plan to substitute a new name 
of ‘Labour Court’ on the door of a division of the High Court or of the Employment 
Appeal Tribunal which, though tripartite, has for all its virtues played a full role 
in constructing the difficulties from which escape is now sought. More vexed though, 
secondly, is the question of appeals from the labour court even if it has that status, 
a point central to the whole venture. Appeal courts can control the whole system; 
and comparative inquiry suggests that non-specialised appeal courts (even where 
the common law tradition is not dominant) need unexpected qualities of sensitivity 
not to undo the work of specialised courts. That is why even British labour law 
has had occasional experience of expert bodies to which a conclusive industrial 
jurisdiction was entrusted on specialised questions, without further appeal.'!® 
These, it will be rightly said, are slender precedents; yet they do allow us to consider 
the issue on principle and to jettison sentiment for a functional approach. The Swedish 
Labour Court works — and in its system works well — without any appellate 
machinery; while in Germany there are two tiers of specialised appellate labour 
courts matching the federal constitution, with the legal judges in the majority at 
Federal level.' In Britain, it is undeniable that the Court of Appeal and the House 
of Lords Judicial Committee have — in the nature of our system — been the 
outstanding protagonists of the common law tradition in labour law.'* Nor would 





161 Here pertinent questions are undoubtedly put by D. Howarth, op cit n 137, (1988) 17 ILJ pp 14—21. 

162 The CO still has such a competence on union ‘independence,’ EPA 1975 s 8(12); the Registrar of 
Friendly Societies had power to decide complaints about union mergers (Trade Union (Amalgamations) 
Act 1964, s 4(8)) and on the political fund (Trade Union Act 1913, s 3(2)) without appeal, but in 
both cases an appeal on a point of law from the CO to the EAT was introduced by EPA 1975, s 88, 
now EPCA 1978 s 136. A parallel case was found on the Occupational Pensions Board in the Social 
Security Pensions Act 1975, s 55(4), now repealed: Social Security Act 1989, Sched. 5. K. Ewing 
cites the formula in s 7(8) Interception of Communications Act 1985, op cit (1986) 15 ILJ at p 157; 
but he is right to doubt whether the ordinary courts would respect such a formula designed to exclude 
them from appeals in labour law, 

163 In Sweden, the Supreme Court has a residual supervisory jurisdiction (S. Stré6mholm (ed) An Introduction 
to Swedish Law (2nd ed 1988) pp 40—1, 107—9; Act on Litigation in Labour Disputes, as amended 
1985, Chap 2, s 7; F. Schmidt Law and Industrial Relations in Sweden (1977) pp 37—44); and in 
Germany the Federal Labour Court is subject to the Federal Constitutional Court, to which constitutional 
issues must be referred (on the courts, M. Weiss Labour Law and Industrial Relations in the FRG 
(1987) pp 96-103, 184—6; T. Ramm ‘The Federal Republic of Germany’ International Encyclopaedia 
jor Labour Law (1979, ed R. Blanpain) pp 210—1 and ‘Corte costituzionale e diritto sindacale nella 
RFT’ (1989) 42 Giorn dir lav e rel ind 269, illustrating the range of the court’s interventions and 
the many cases waiting to be decided). Unlike the German Labour Courts and the Italian judge with 
a labour jurisdiction, decisions of the French courts cannot be impugned on constitutional grounds; 
the Conseil Constitutionel deals with proposed legislation: supra n 5. 

164 The importance of this point has been widely acknowledged in recent years: see K. Ewing op cit 
supra n 132, (1986) 15 ILJ pp 157-8, who advocates making the decisions of a new Labour Court 
placed within the Queens’ Bench Division ‘final,’ thereby leaving the ‘ordinary courts,” including 
the Court of Appeal, ‘snookered.’ See also on appeals, B. Hepple op cit (1988) 41 Current Legal 
Problems pp 183—4, for a proposal to take the EAT ‘out of the ordinary court structure’ and thereby 
prevent appeals to the Court of Appeal: see too ‘Restructuring Employment Rights’ (1986) 15 ILJ 
at p 83. But the High Court would then acquire a competence of judicial review over such an arbitral 
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that be changed by adding a few wingpersons to the bench (a minority is the usual 
proposal) or giving the appeal courts power ‘to enlist the assistance of an industrial 
member,’'® except possibly for the worse by clothing old habits with a fresh 
legitimacy. 

If the new labour court is to be part of a solution, it is scarcely logical to hand 
over its decisions at the outset to the control of courts which are prominent parts 
of the problem. There is, in other words, a compelling case that decisions of the 
specialist labour courts should not end up in the hands of the common law Court 
of Appeal or Judicial Committee of the House of Lords. That is inherent in the 
reason for choosing labour courts. The layman’s answer, to allow appeals to those 
appellate courts but limit them to ‘questions of law,’ would hardly change the status 
quo and put little or no brake on their power. As the Master of the Rolls said recently, 

‘the absence of evidence to support a finding of fact has always been regarded as 
` a question of law.’'® Indeed, one may think that it is often the job of lawyers to 
ensure that the really big cases do involve questions of law. But there is ground 
for believing that the Swedish system works as it does partly because of the scale 

.of the market involved.'*’ The extensive litigation in the British industrial tribunals 
‘would not be likely to decrease with the increasing range of employment protection 
and the labour court, it may be said, could hardly be expected to carry out its first 
instance and appellate work on the scale required without some error creeping in. 
If an appellate body were in consequence thought necessary, there would be no 
need to rupture the logic of the system. The legislature could still make it abundantly 
clear (and give delegated powers to rectify perverse interpretations muddying the 
waters) that the jurisdiction of ordinary appellate courts is excluded. In other words, 
the specialised labour court should have the resources to deal with appeals by a 
further adaptation of its structure. 

Many courts constitute special or ‘full’ chambers or divisions, often with an 
increased number of judges, for special occasions. The French Cour de Cassation, 
for example, in which labour law appeals are normally heard in the ‘Social.Chamber,’ 
can (and in some cases must) sit on important matters of principle in Assemblée 
pléniére, and the Swedish Labour Court has a similar capability.' There is a case 





body with statutory powers. Putting the labour court within the Queens Bench Division might be difficult 
to draft in ‘judge-proof’ terms and might increase the difficulty of excluding the Court of Appeal. 
There is also, of course, the technical problem in drafting legislation that by reason of the accidents 
of 1873—75, the Judicial Committee of the House of Lords is not in the same position as the Court 
of Appeal which is part of the Supreme Court. These considerations may favour the inclusion of an 
appeals system within the labour court’s own domain, eg to a Full Bench, with review by a special 
body, such as that suggested here, only in case of dispute as to jurisdictions, infra nn 168—170. For 
a ‘labour court’ in the grip of judicial review, see Cadwell v Labour Court [1988] Ir. R. 283. 

165 Lord Donaldson of Lymington MR British Coal Corpn v Cheeseborough [1988] ICR 769, 775 (appeal 
dismissed: [1990] IRLR 148, HL); and see his conclusion expressed in Martin v MRS Fastenings 
[1983] IRLR 198, 199: ‘The field of industrial relations has its own very specialised ‘know how’ 
and ‘this is something which, initially at least, is more familiar to Members of Parliament than to judges 

. At the end of my term as President of [the NIRC] my regret was not that it was a mixed court 

of judges and industrial members, but that there was a right of appeal to the Court of Appeal which 
did not have similar advantages, albeit perhaps with the industrial members being in a minority.” 

166 Lord Donaldson of Lymington MR, British Telecommunications v Sheridan [1990] IRLR 27, 30; per. 
Ralph Gibson LJ ‘misunderstanding or misapplying facts may amount to an error of law,’ though 
he expresses the need for caution, p 30. 

167 In 1987, the total Swedish labour force was 4.4 million: S. Edlund and B. Nyström Developments 
in Swedish Labour Law (1988) p 18. Despite extensive legal aid (P. Henrik Lindblom in S. Strémholm 
(ed) op cit supra n 163, pp 139—41) it does not appear to be a very litigious society. 

168 Law of 3 July 1967; G. Couchez Procédure Civil (4th ed 1986) p 29. If the Swedish Labour Court 
finds that its decision will depart from a legal principle or interpretation previously adopted, it may’ 
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for constituting a Full Bench of the labour court as the day-to-day appellate court, 
if need be with a majority of legal judges, composed of members who had not 
participated in the case below. But there the process of appeal would normally stop. 
It may be asked: What about the Law Lords? To which, with no disrespect to them, 
the question must be put in response: What is their function in a system of law based 
upon specialist judicial administration — in particular when the assumptions and 
general principles which they will quite understandably bring to bear are those of 
a common law which the system was devised largely to exclude? 

There is one final area in which such a function can, however, be found, though 
it should be shared. That goes to the special case of allegations that the labour court 
has exceeded its remit. So absolute was the victory of the common law courts in 
England that we are not, as are those who have separate types of court (administrative, 
labour, commercial courts etc), accustomed to the problems of a conflict of 
jurisdictions (though it must be added that English courts have long lived happily 
with the separate courts in Scotland and Northern Ireland, with the Law Lords usually 
able to iron out any difficulties). With a new domestic separation of jurisdictions, 
the question is therefore properly put: ‘Should the Labour Court have the final word 
on its own jurisdiction or should there be some kind of Conflicts Tribunal?’!© 
Since the first conclusion is teasingly indicated to be unreasonable, we are clearly 
invited to adopt the second. This we probably should do, but in a special form. 

Few have felt their blood run cold at the mention of a Tribunal des Conflits since 
Jennings exploded Dicey’s account of administrative law in France and England.'” 
A pragmatic approach suggests that a new problem needs a new, articulated tribunal. 
On disputes about jurisdiction a final competence might well be accorded, for 
example, to a chamber of the Judicial Committee of the Privy Council composed 
jointly of Law Lords and legal judges of the labour court, none of whom had been 
earlier concerned with the cause in hand, presided over by the Lord Chancellor. 
There is a case for references on such matters, certificated as of public importance, 
to be allowed to ‘leap frog’ direct to this Jurisdiction Chamber of the Judicial 
Committee. Use of the Judicial Committee for similar purposes has long been part 
of projects on Scottish devolution, ie to act as the court deciding constitutional issues; 
and such arrangements would be strikingly less difficult to introduce than the new 
relationship between our courts and the European Court of Justice in the Community, 
yet that relationship has now settled down. It may be said that the ‘powerfulness 
of the opponents of change’ will obstruct any such reform, but that view is based 
on the belief that ‘the common law tradition will remain dominant.’'7' The 
prediction may be correct; but it is a crystal ball into which it may be premature 
to gaze before we have even drawn up an adequate agenda for reform. Nor should 
opponents of such change include the judges, for courts that have encountered little 
difficulty in absorbing the profound effects of s 2(4) of the European Communities 


refer the case or legal question ‘to the Court in its entirety’ (13 members): Act on Litigation in Labour 
Disputes, Chap 3, s 9. 

169 D. Howarth op cit supra n 137, (1988) 17 ILJ 11, 24. 

170 See the celebrated passage in W. Ivor Jennings The Law and the Constitution (3rd ed 1947) pp 210~4; 
Dicey’s objection to the (formal) presidency of the Minister of Justice in the Tribunal is met by offering 
the Lord Chancellor, president in fact of the judicial House of Lords and the Judicial Committee of 
the Privy Council, also, of course, a member of the legislative House and a Cabinet Minister. 

171 B. Hepple op cit supra n 139, (1988) Current Legal Problems p 186, finding support in Sir John 
Wood, ‘The British Arbitrator — A Question of Style’ op cit at p 17, see supra n 142; so too, the 
understandable doubts about the availability of enough persons of ‘the appropriate calibre’ to staff 
a labour court are no reason for ‘abandoning the search in advance,” W. McCarthy op cir (1990) 
21 Ind Rels Jo p 109, supra n 134. See too infra, n 215 et seq. 
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Act 1972,' should encounter no obstacle to the loyal application of legislation 
properly enacted by Parliament for an adjustment of domestic jurisdictions. 


Comparative Questions on Labour Courts 


A comparative perspective — one, let it be repeated, useful not for importation of 
solutions but for discovery of questions which may help find solutions — demonstrates 
that this has so far been an agenda for a rather conservative programme. For example, 
we have said nothing about procedural reforms, everywhere crucial in labour law 
— ‘class actions’ (eg in sex discrimination cases) or the right of a trade union to 
appear whenever a ‘collective interest’ is in issue even if the complaint is in form 
individual, a procedure notably successful in France in the long established action 
syndicale and in rather different forms in Italy.'? In the latter, the right of the 
union locally to obtain swift remedies for ‘anti-union’ conduct has been adjudged 
‘the decisive instrument of guarantee’ both for specific union rights and for the 
conditions needed to sustain effective union activities in the enterprise.'* Such 
points can only be briefly registered here, but if the regulated base of the system 
of employment law is to increase, as seems likely, and collective labour law 
restructured within a framework largely of positive rights, such procedural 
considerations become more pressing. As Italian experience has shown, the best 
of labour laws is effective only when matched by adequate procedures and sanctions, 
and these may have to be adapted by introducing very special provision for labour 
cases, not least in adjusting the concept of the status quo during proceedings to 
safeguard the interests of employees, individual and collective.'* The many 





172 See T. Hartley The Foundations of European Community Law (1988) pp 242—4, and sources there cited. 
173 In France the action syndicale was recognised by the Cour de Cassation in 1913 and now allows the 
union to represent the ‘collective interest,’ even if it is in issue only indirectly, which it may now 
do in any court: Code du Travail art L 411-11; and see G. Lyon-Caen and J. Pélissier, op cit supra 
n 5, pp 705—10, where the six further cases are set out when a ‘representative’ union can appear 
in court to defend the individual interests of a member, including sex discrimination cases (ibid art 
L 123-6), an inclusion specially relevant to Britain; for a detailed exposition, J.M. Verdier Syndicat 
et Droit Syndical Vol I (1987 2nd ed) pp 583—663. In Italy, a union may be asked to assist the court 
by the judge or by a party (Codice di Procedura Civile arts 421, 425, as substituted by Law 533 
of 11 August 1973; G. Tarzia Manuale del processo del lavoro (1987) pp 120-8). But, more important, 
under art 28 of the Workers’ Statute 1970 (Law 300 of 20 May 1970, as amended by Law 847 of 
8 November 1977), the local union body which has an interest has the right to sue in cases of ‘anti- 
union conduct’ (M. Grandi and G. Pera Commentario breve allo Statuto dei lavoratori (1985) pp 
148, 161-71). On the Workers’ Statute 1970 and the rappresentanza, see Wedderburn (1990) 19 
ILJ 154. These provisions are considered to be central to the ‘defence of collective interests’ (G. Ghezzi 
and U. Romagnoli /l diritto sindacale (2nd ed 1987) Chap 7, 174) and allow the collective dimension 
to be introduced into employment disputes properly: G. Giugni Diritto sindacale (1988 7th ed) p 106—7. 
In Sweden proceedings can be instituted by an organisation on behalf of a member where the dispute 
relates to a collective agreement or falls within the Joint Regulation at Work Act 1976; and, more 
important, a person suing a member or former member in any such case must join the union, which 
can defend the action even if the individual does not: Act on Litigation of Labour Disputes Chap 4, s 5. 

174 L. Mariucci Le fonti del diritto del lavoro (1988) p 40. 

175 Many accounts of the ‘labour jurisdiction’ of the Pretore, infra n 203 take insufficient account of 
the importance of the bold reforms of procedure in labour cases in Italy, (see eg the ‘Justice’ Report 
(1987) op cit supra n 143, pp 62-3). The most important were in Law 533 of 11 August 1973 (rewriting 
Title IV of the Codice di Procedura Civil) and the 1977 amendments to art 28, Workers’ Statute, 
Law 300 May 20, 1970, on ‘anti-union conduct’ by the employer, inter alia changing the rule that 
an appeal from an order had to be made within 15 days to the ordinary tribunal into a provision that 
this appeal must be made, under the flexible and speedy procedures of 1973, to the same Pretore 
who first heard the case (Law 847 of 8 November 1977, arts 2, 3) and whose order normally stands 
during appeals: G. Tarzia op cit n 173, (1987) Chap IV and pp 267—275; G. Pera Il diritto del lavoro 
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proposals for reform of the British industrial tribunal procedures testify to the growing 
interest in this area, though ‘reform’ has hardly been the mark of practice in the 
1980s. "6 

But what about the structure of the court? It is often assumed rather than argued 
that a labour court must be ‘tripartite,’ like the industrial tribunals, with a legally 
qualified chair and wingpersons from employee and employer panels. This may 
well be a desirable format, but there are some question still worth asking.'”” For 
example, who should nominate or select the panels of wingpersons? Is there a case 
for the panels to have an elected element? Should there be, as has been suggested, 
wings representing other interests, consumers or the unemployed? Should not the 
legal chairs (both of industrial tribunals and labour court) themselves be appointed 
by a machinery which contains a tripartite content, as in Germany?! But there are 
bigger questions than these. Tripartism has many virtues but some reasonably 
successful labour courts are not tripartite at all. The French Conseils de Prud’ hommes 
sit with equal numbers of employers and employees without any legal judge, except 
when a local judge is called in to resolve a deadlock, though then only on the points 
of disagreement between the lay judges.'” What is more these judges in the 











(3rd ed 1988) pp 290—8. The orders of the Pretore are sanctioned by criminal penalties (up to three 
months imprisonment) and given special publicity, in a process in which the union can claim damages: 
G. Ghezzi and U. Romagnoli op cit n 173, pp 282—91 (the nearest Italian law comes to ‘contempt’ 
proceedings: F. Carinci, R. de Luca Tomajo, P. Tosi, T. Treu X diritto sindacale (2nd ed 1987) 
pp 197—200). The first order of the Pretore, in a ‘summary process’ of great orality, should be given 
within two days and the ‘father’ of the Statute states that although this period is often exceeded, it 
still leaves the labour procedure ‘completely sui generis’ and much quicker than ordinary procedure, 
while the sanctions are ‘one of the fundamental innovations’ which explain its effectiveness: G. Giugni 
Diritto sindacale op cit n 37, p 105—7 (the sanctions apply also to sex discrimination cases, Law 
903, 9 December 1977, ‘but with less success’ p 107). 

176 See the ‘Justice’ Report op cit supra n 143, and L. Dickens er al Dismissed (1985) op cit n 139. 
For a careful assessment of the problem of ‘legalism’ in the context of proposals for reform, see I. 
Smith and J. Wood, Industrial Law (4th ed 1989) pp 241-51. Legislative measures have been more 
in the style of charging employees a deposit of up to £150 for coming to the tribunal, para 1A, Sched 
9 EPCA 1978, introduced by s 20 Employment Act 1989: ‘close to the average weekly wage of unfair 
dismissal applicants and several times the amounts dismissed workers are likely to receive in income 
support or unemployment benefit’: S. Deakin (1990) 19 ILJ 1, 16. 

177 The extension of tripartism is the essence of the case made by W. McCarthy op cit supra n 134, 
(1990) 21 Ind Rels Jo 98; on experience in the industrial tribunals, see L. Dickens et al Dismissed 
supra n 139, esp Chap 3. 

178 The monopoly of the CBI and TUC in nominating to the panels of lay wings has been broken in the 
1980s by inclusion of other bodies: the National Chamber of Trade, Institute of Directors, National 
Federation of Small Employers, Royal College of Nursing, EEPTU, and UDM. Other, perhaps unlikely, 
constituencies have been suggested (consumer or unemployed ‘non-combatants’: see D. Howarth, 
op cit (1988) 17 ILJ 11, 25). Under the German Labour Courts Act, s 18(1), the appointment of Land 
Labour Court judges (like others, young career judges, but nominated by the Labour Department, 
not the Department of Justice) must be approved by a tripartite committee composed of Labour Court 
Presidents and nominees of employers and employees: E. Blankenburg and R. Rogowski ‘German 
Labour Courts and the British Industrial Tribunal System’ (1986) 13 Brit Jo Law Soc 67, pp 83-6 
(where the power of the German judge to control the highly informal procedure and to mediate 
throughout the case is contrasted with the ‘formal adversary process’ in the tribunals chaired by a 
solicitor or barrister of 7 years standing appointed by the Lord Chancellor). Federal Labour Court 
judges are appointed on proposals by the Labour Ministry and a committee of Land Labour Ministers 
plus persons elected by the Federal Parliament, in consultation with the Minister of Justice and the 
judges; all lay judges are appointed for four years from nominees of employers and unions: M. Weiss 
op cit supra n 55, p 97. 

179 Results of various elections by workers (to works’ councils, safety committees, social security bodies 
and even the conseils) can be a residual or complementary test of a union’s ‘représentatitivité’, that 
relative and difficult concept of crucial importance to French labour laws (eg on the capacity to conclude 
collective agreements): Code du Travail art L 133-2: G. Lyon-Caen and J. Pélissier op cit supra 
n 5, p 692; but for a different emphasis on such elections and the test of l'audience, see J.M. Verdier 
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Conseils are all elected; workers over 16 (whether or not unemployed) vote in each 
geographical and sectional constituency every five years during working hours in 
elections which are significant for the unions that propose candidates,’ — 
‘juridiction élue, paritaire, conciliatrice .’ Indeed, the bipartite character of the 
Conseils is sometimes said to foster a certain ‘social consensus’.'*! Perhaps the 
sociologists will discover the same quality in the tripartite industrial tribunals now 
that there has been no repetition of the precedent of 1972, when the TUC successfully 
called for union nominees to leave the tribunals in protest against unfair legislation 
— an acceptance of the view from the Lord Chancellor downwards that, being judges, 
they are in no sense ‘representatives. ’!® 

There is little evidence that majority opinion in Britain would prefer a bipartite 
to a tripartite structure (though it may never have been asked; it has certainly never 
been asked whether it would prefer to elect some of the lay panel members).'® But 
the question still arises: what kind of tripartism? There is more than one. Are we 
satisfied with the simple tripartism we have or should we provide stronger resources 
within the court itself? 

There is, for example, what may be called ‘fortified tripartism,’ illustrated by 
the Swedish Labour Court. That tribunal normally sits with seven members: two 
legal judges (‘with a legal training and long experience as judges’) with two employers 
and two employees as wings, but with a seventh member, an expert with ‘specialised 
knowledge of conditions of the labour market.’'* ‘Fortified tripartism’ of this type 


op cit n 173, pp 495—500. See the proportions of votes for candidates of various unions for the Conseils 
de Prud'hommes in 1987: J.C. Javillier Manuel Droit du Travail (1988) p 251—4 (the abstention rate 
in the Conseils elections was 54 per cent). 

180 G. Lyon-Caen and J. Pélissier op cit (1988) supra n 5, pp 625—43. On their development, see R. 
David Droit Social, 1974, Special no 2, 3; W. McPherson and W. Myers The French Labor Courts: 
Judgment by Peers (1966); X. Blanc-Jouvan, Chap I in B. Aaron (ed) Labor Courts and Grievance 
Settlement in Western Europe (1971); B. Napier (1979) 42 MLR 270 and S. Van Noorden (1980) 
Employment Gazette 1098, on the 1979 reforms; A. Supiot Les Juridictions du Travail (1987, Dalloz); 
and on current tendencies, J.C. Javillier ‘Les nouvelles tendances dans l’oganisation juridictionelle’ 
1983, Journées de la Soc de Législation Comparée 103. The number of cases of deadlock has increased, 
but it is smaller than the outside observer might expect. Since 1958, the giving of instructions to the 
lay judges (eg by a union) has been expressly illegal: see X. Blanc-Jouvan in B. Aaron (ed) op cit 
n 139 supra p 22. 

181 J.-P. Bonafe-Schmitt ‘Les Nouveaux Prud’hommes: Un Nouvel Enjeu Syndical?’ Travail et Emploi 
1983, No 18, October, 84, 93. 

182 Wedderburn The Worker and the Law op cit pp 264—8; L. Dickens ‘Tribunals in the Firing Line’ 
(1983) 5 Employee Relns No 1, 27 (the TUC’s policy of non-co-operation on the closed shop in 1984 
was not implemented); J. McIlroy Trade Unions in Britain Today (1988) pp 87—91. 

183 But if the view were adopted of L. Dickens et al Dismissed, op cit supra n 139, pp 278—98, that 
there should be movement towards an arbitral system, the role of the chair, or at least of the legal 
chair, would come into question. See too the powerful arguments for a move in this direction by R. 
Rideout ‘Unfair Dismissal — Tribunal or Arbitration’ (1986) 15 ILJ 84, who would, however, maintain 
the tripartite model but with experts in the chair who need not be lawyers, pp 90—4. If such arbitral 
bodies based on disciplinary agreements with exemption orders, as he proposes, came under the review 
jurisdiction of a labour court, it would be more than ever necessary for its composition to give it 
the necessary industrial expertise to avoid inappropriately legalistic interpretations. Such a move might 
also make easier an extension of protection to vulnerable, especially women, workers: see on that 
vulnerability, L. Dickens ‘Falling through the Net’ (1988) 19 Ind Rels Jo 142. It ‘would be a mistake 
to move away from the tripartite structure with a legally qualified Chairman’: ‘Justice’ Report, op 
cit supra n 143, para 4.5. 

184 See respectively, P. Henrik Lindblom in S. Strémholm (ed) op cit supra n 163, p 110, and the Act 
on Litigation in Labour Disputes, Chap 3, ss 1, 2; F. Schmidt op cit supra n 39, pp 37—42, esp 
p41; normally the employee side consists in one LO member (blue collar) and one TCO (white collar); 
but where a particular bargaining area is concerned, a ‘special composition’ is adopted, eg two TCO 
members in a white collar case, or in private sector cases both employers may be SAF (the private 
sector employers’ association) instead of one from the various public sector employers. Complex rules 
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opens up possibilities of specialisation and of better specialised knowledge of the 
case in hand. The French Conseils lean in the direction of further specialisation 
by sitting in five separate occupational sections to which the lay judges are separately 
elected, including now a special section for the technical or managerial cadres.'* 
Such an idea is not wholly foreign to British practice. For some time demands have 
been made for specialist wings in discrimination cases in the tribunals, and one 
English judge with experience of the EAT has called for ‘a selected core of chairmen 
and members’ with specialised training and experience, to ‘sit on race and sex 
discrimination cases.’'®* Official practice indeed already seeks to select a wing- 
woman in sex discrimination cases, and for race discrimination cases it favours a 
person ‘experienced’ in race relations (though parallel logic might have suggested 
someone black).'*’ But the parties have no legal right to demand such composition 
of the tribunal (though, if it is more fair, logic might suggest they should have the 
right to do so).'* It has, on the other hand, been rightly observed that, in the 
British setting, a provision for specialised training even of those who sit on race 
or sex discrimination cases needs care, for ‘if badly handled a recommendation such 
as this might appear to be a sophisticated form of jury knobbling.’' 

But important though they are, such cases do not stand alone as categories 
inadequately understood by the present system of industrial justice, and it has been 
therefore suggested that ‘there may be a case for specialisation in one or two other 
complex areas.” Labour courts commonly feel the need for experts and a 





apply to further special compositions (eg only one loca] authority employer can sit), but there appears 
to have been no complaint about such arrangements. The Court was opposed by the unions when 
created in 1928 but ‘has long been an element of Swedish labour law enjoying the support of all parties 
concerned’: L. Forseback Industrial Relations and Employment in Sweden (1980) p 47. On the history 
of the unions’ change of attitude between 1928 and the first Basic Agreement in 1938, see F. Schmidt 
The Law of Labour Relations in Sweden (1962) pp 9—34. 

185 The traditional sections are defined sectorally, whatever the job of the workers, ie industry, commerce 
and services, agriculture and ‘activités diverses’: Code du Travail art L 512—2; the section for cadres 
was added by the reform law of 18 January 1979, and that category was extended in this context 
by the law of 6 May 1982. The normal jurisdiction of the Conseils includes all individual disputes 
arising from the employment contract (other than inventions); but this is of course wider than English 
ears might imagine since many rights (including the right to strike) are couched in individual terms. 

186 See Waite J ‘Lawyers and Laymen as Judges in Industry’ (1986) 15 ILJ 32, 41. 

187 B. Hepple ‘Judging Equal Rights’ (1983) Current Legal Problems, 71, 78-9. For a call for ‘specialist 
tribunals,” see J. Solomons in R. Jenkins and J. Solomons (eds) Racism and Equal Opportunity Policies 
in the 1980s (1987) p 47; compare Lustgarten’s doubts about ‘negative legal sanctions,’ Chap 2, R. 
Jenkins, Chap 12; P. Gordon ‘Racial Discrimination; Towards a Legal Strategy?’ (1982) 9 Brit Jo 
Law Soc 127; V. Kumar Jndustrial Tribunal Applicants under the Race Relations Act 1976 (1986, CRE). 

188 Habib v Elkington [1981] ICR 435, EAT (though ‘it was clearly intended by the government of the 
day that someone who had the necessary special experience should be a member,’ p 440 per Slynn 
J; see Lord Jacques HL Deb vol 375, cols 725—6, 15 October 1976). 

189 I. Smith and J. Wood Industrial Law (4th ed 1989) p 250 n 15, in their careful assessment of the 
‘Justice’ Report, 1987, op cit n 143, which suggested such specialist training, para 3.16—3.24. The 
‘system of nominating by sponsoring organisations has failed to provide panels which are fully 
representative of industry. It has failed abysmally to provide a sufficient number of women and black 
members,’ ibid para 4.14 (of the panel members only 21 per cent were women and less than 1.5 
per cent from the ethnic minorities: paras 3.16, 4.13). 

190 ‘Justice’ Report op cit para 4.10; ‘if jurisdiction is extended to non-employment cases, the members 
should have special knowledge and experience of the field in question, eg education, housing etc,’ 
para 3.23(e). One might suggest that the problems of certain industries were also complex. At present 
the contribution of the lay wings is general rather than specific experience: L. Dickens, op cit Dismissed, 
supra n 139, p 83. 

191 The Italian labour judge (Pretore, infra n 203 et seq) has power, of his own motion after hearing 
the parties or on application by a party, to appoint an expert to report within ten days on most issues 
in the cause and the same may be done on appeal: arts 424, 441 Codice di Procedura Civile (as amended 
in 1977, supra n 175; the report may be oral at first instance); see G. Tarzia Manuale del processo 
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procedure should, as it does in Italy and France, meet that need.’ Indeed, in 
Britain the problem of the expert is already insistent in another dimension. In equal 
pay cases, we have had to turn to the independent expert, given a special status, 
paid for by public funds, taken from a list drawn up by ACAS (no nominations 
— overtly — allowed here) to whom the tribunal is obliged to refer issues as a witness 
to advise it, though he may be cross-examined and the parties may produce one 
expert of their own.'” It is perhaps no accident that it is in these cases, along with 
the dismissal of trade unionists, that commentators find the ‘individualist, common 
law bias of judicial decision-making’ least well-suited.' In fact, with compulsory 
expert witnesses here and growing demands for expert wingpersons or even expert 
chairmen there, a problem has arisen which should not be transferred to a new labour 
court. While it may not be possible to adopt the same solution for the tribunals, 
there is a strong case for adding to the first instance and appellate sittings of the 
labour court itself a suitably expert member, Swedish-style as a lay judge, to fortify 
tripartism — not so much on the wing as in the midfield. 

In general, the orthodox explanation of the role of the lay wings is that they are 
members of the court, not representatives, who bring their special experience to 
bear. Without doubt they try to do that; it would be wrong to overlook the efforts 
of some wing members to keep the tribunals informal and realistic. But it would 
also be myopic not to recognise that, although in some cases they may outvote the 
chair, the legal chair usually controls that outcome. Dissents, it is reported, occur 
in only 4 per cent of tribunal cases and even then they occur without the traditional 
dissenting judgments; it is rare for the lay members to outvote the legal chair 
who is in theory primus inter pares but who is normally dominant, as is the itinerant 
High Court judge who presides over the EAT for just a few years before he is whisked 
back to the High Court.' This is the common experience of bare tripartism 
everywhere, with a lawyer in the chair and significant legal representation of the 
parties; in German labour courts control by majority votes of the wings is regarded 
as ‘theory,’ because ‘it is the professional judge who normally dominates the panel,’ 
while in the Swedish Labour Court, with its ‘fortified’ structure, dissents have been 
much more common.'% Tripartism has nowhere by itself been an answer to 
excessive legalism. An industrial tribunal has often been described by the buzz words: 











del lavoro (1987) pp 136—9, for the exceptions to the availability of la consulenza tecnica. The position 
is similar in France: G. Couchez op cit n. 153, paras 238—41, 369—73; N. Code Proc Civ arts 256—84. 

192 Equal Pay Act 1970, ss 1, 2; Equal Pay (Amendment) Regulations 1983, SI 1983 No 1794; Industrial 
Tribunals (Rules of Procedure) (Equal Value Amendments) Regulations 1983, SI 1983 No 1807; 
Industrial Tribunals (Rules of Procedure) Regulations 1985, SI 1985 No 16, Sched 2. L. MeCrudden 
(ed) Women, Employment and European Equality Law (1987). It has been doubted whether the special 
status of the expert’s report complies ‘with the EEC requirements which envisages a purely judicial 
process’: I. Smith and J. Wood Industrial Law (1989 4th ed), p 396; but compare the Italian judge’s 
competence to call for an expert; supra n 191. In the first three years, fewer than ten cases had completed 
these tortuous procedures: ‘Justice’ Report op cit para 3.25 (which recommends the ‘removal of the 
independent experts,’ leaving the experts of the parties to fight it out: 3.27). Some EAT wings want 
the aid of an expert assessor: Aldridge v British Telecomms [1989] ICR 791, 800-2. 

193 L. Dickens and D. Cockburn Chap 19 in R. Lewis (ed) Labour Law in Britain (1986) p 560. 
194 It seems to be constant at about this rate: B. Hepple ‘Labour Courts’ (1988) op cit supra n 139, p 
173; and in G. Bain (ed) Industrial Relations in Britain (1983) p 411, citing ‘COIT 1981.’ 

195 L. Dickens et al Dismissed op cit supra n 139, pp 71-3; B. Hepple ‘Judging Equal Rights’ op cit 
n 187, p 78. It has been rightly observed that since appeals to the EAT are allowed on points of law 
only, it is odd that even in theory the lay members can outvote the legal judge: J. Smith and J. Wood 
op cit supra n 192, p 238. On control by the presiding judge, see Wood J. (1990) 19 ILJ 133. 

196 M. Weiss op cit supra n 55, p 97; E. Blankenburg and R. Rogowski op cit supra n 151, pp 81—5. 
In the 1970s there were dissents in just under 20 per cent of Swedish Labour Court cases, many by 
employee lay members (F. Schmidt op cit supra n 39, p 40). 
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‘an industrial jury.’'°’ But that is a dangerous analogy. Far from being remote 
from the lay jurors, the legal chair retires with the jury. In the jury room he is judge 
and jury. The introduction of fortified tripartism might make a contribution to combat 
these difficulties in a labour court and, if there were ever the resources to introduce 
it below, even to assuage the undue legalism of some of our tribunal chairs. More 
generally, the experience of tripartism demonstrates the critical role which the legal 
chairs of the labour court would play and why special attention must be paid to 
them, their career and their training. 

Until recently, the idea of ‘training’ judges tended to make hackles rise in the 
Strand. Today, however, it is increasingly accepted as necessary, not merely in 
criminal matters but also, for example, to administer the new policies of family 
law. The Judicial Studies Board with a budget increased by £500,000 has instituted 
a series of seminars for 1,000 judges irrespective of rank — from justices clerks 
to High Court judges — conducted by psychiatrists, academics and welfare officers, 
on how to handle disputes concerning children. The aim is said to be to produce 
a ‘corps of children’s judges’ with a common approach,'® a task, the judge 
chairing the programme has said, that means ‘a fundamental change in what people 
like myself have been doing for the past 30 years.” Continuous training would 
be no less essential for the judges of a labour court, at a much more intensive level 
than the initial training and refresher courses for tribunal chairmen and three-day 
course with a few half-day, annual refreshers now given to lay members.” Those 
who sit on the appellate division should always have had, or be given, experience 
of sitting as chair of a tribunal?'; and all-members of the court would need to 
continue with courses and social experience, even (if fortified tripartism were adopted) 
the experts. 

But there is a limit to what one can unlearn by training. It is in the recruitment 
of the new legal judges that the experiment is likely to succeed or fail. There is 
no reason why in the long run at least part of the judiciary of the labour court should 
not be recruited at a rather younger age, spending a period of years in tribunals, 
forming a core of career judges with more women and an improved social and ethnic 
composition.” Such a core of industrial judges would, of course, take some years 
to put in place. The question inevitably arises about the initial establishment of the 
labour court, and it is to that issue that the immediate attention must be paid. 

We may note, first, that informed specialisation with training of the judiciary, 
is now the mark of perhaps the most successful ‘labour court’ in Western Europe, 








197 See Megaw LJ Bessenden Properties v Corness [1974] IRLR 338, 340; Lord Donaldson of Lymington 
MR, Sheridan v British Telecommunications [1990] IRLR 27, 30. 

198 Frances Gibbs The Times 8 May 1990 ‘Act Takes Judges Back to School.’ 

199 Johnson J. The Times 5 May 1990. 

200 ‘Justice’ Report op cit supra n 143, paras 4.10, and 4.16: ‘Those who sit in specialised jurisdictions 
(eg discrimination) should receive special training.’ 

201 In 1987, most High Court or Court of Session judges presiding over the EATs had no previous 
knowledge of the tribunals or employment law: ‘Justice’ Report op cit n 143, p 51. The ‘Warwick’ 
survey found, in a small sample, that 31 per cent of tribunal chairs were barristers or in judicial office 
and 47 per cent solicitors; only 3 of 38 were women; few had any industrial experience; many dismissed 
the need for training: L. Dickens er al op cit supra n 139, pp 53—6. Reform of the judiciary is now 
demanded by both supporters and opponents of incorporating the individualist European Convention 
of Human Rights (Council of Europe 1951) into British law: see H. Kennedy, A. Lester QC and other 
‘Charter 88° lawyers, The Guardian 5 October 1990 (“otherwise the judiciary will continued to be 
staffed by white, male and middle class lawyers”); J.A.G. Griffith The Guardian 14 June 1990. 

202 The ‘Justice’ Report op cit: there is ‘a need for positive action to promote the appointment of more 
women and members of the ethnic minorities’ (para 4.8), and career entry for law graduates should 
be ‘an alternative mode of selection of chairmen of tribunals’ (para 4.9). 
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one which is not tripartite. The Italian Pretore is a local judge, in large urban areas 
one of a group, who takes on the ‘labour jurisdiction’ moulded by the procedural 
reforms of 1973 and 1977 which supplemented the Workers’ Statute of 1970.2% 
Any comparison of success rates of workers in litigation?“ must, of course, take 
account of the more extensively protective quality of the substantive law there, as 
well as the traditional stance of that legal system to reject compromises or 
‘renunciations’ by workers of their vested rights under laws or collective agreements 
(‘l’inderogabilita’).?° But there can be little doubt that the procedural reforms of 
1973, which considerably modified that principle, were vital to the effective 
enforcement of the new substantive rights and remedies in the 1970 Act, including 
reinstatement in dismissal cases.2% They provided procedures in a one-judge labour 
court which are informal and speedy (hearings sometimes take place inside the 
workplace itself) and — a major change in this jurisdication — are mainly oral, 
in addition to a variety of conciliation methods including tripartite or ‘joint’ 
commissions of employers and unions.” 








203 See supra nn 93, 175, 191; G. Tarzia Manuale del processo del lavoro (1987); Wedderburn ‘The 
Italian Workers’ Statute’ (1990) 19 ILJ 154. It is notable that the informal labour procedures apply 
also to appeals, and the decision is given immediately with reasons later: arts 437, 438 Codice di 
Procedura Civile, as amended by Law 533, 11 August 1973. The public sector is rather different. 
Great strides have been made to approximate the position of the public employee who, as always 
on the Continent, begins in Jtaly by having a totally different status from the private sector employee 
and subject frequently to the administrative courts. The legge quadro sul pubblico impiego, Law 93 
of 29 March 1983 (see, M. Rusciano and T. Treu in (1984) Le nuove leggi civili commentate, 593—750) 
extended the industrial rights of public employees and contributed to a new balance between 
administrative and ordinary courts: G. Ghezzi and U. Romagnoli H diritto sindacale op cit supra 
n 38, pp 291—6; G. Pera il diritto del lavoro, op cit n 175, pp 269—278. In a creative jurisprudence, 
from a position where rights of action were frequently denied in this sector, unions came to acquire 
a locus standi, sometimes in the administrative, sometimes in the ordinary courts; and State and other 
public employees have rights to sue in one or other court, with union rights based on art 28 of the 
Workers’ Statute 1970 (supra n 173): G. Giugni Diritto sindacale (1988 8th ed) pp 111—115 (a set 
of ‘baroque and scarcely rational distinctions’ in procedure which are now in need of reform); M. 
Rusciano ‘L’unificazione normativa del lavoro pubblico e del lavoro privato’ (1989) 42 Giorn dir 
lav e rel ind 143—67. 

204 As with comparisons between the Pretori or the German labour courts and the British tribunals: E. 
Blankenburg and R. Rogowski op cit (1985) 13 Jo of Law and Soc supra n 178, 67; on the relationship 
of the tribunals to different policies in substantive law, see P. Davies and M. Freedland ‘Labour Courts 
and the Reform of the Law’ in In Memoriam Zvi Bar-Niv (1987) pp 43—58. 

205 On the first, see Wedderburn ‘La legislazione di sostegno in Italia e Gran Bretagna’ (1990) 45 Giorn 
dir lav rel ind 59, and ‘Lo Statuto dei lavoratori e L’Europa’ (1989) Quaderni di dir del lav e delle 
rel ind 71 (‘we find a Member State of the Community which, though it has no general obligation 
to bargain, furnishes support for the practice of collective bargaining in a legal structure which derives 
from the Constitution and the Sraturo,’ p 86); and for the highly technical rules on the second, which 
affected the availability of informal arbitration, now accepted more readily within the procedures 
provided by collective agreements, see G. Ghezzi and U. Romagnoli, JI rapporto di lavoro (1987 
2nd ed) pp 330—45. The prohibition on compromises and ‘renunciations’ of rights which would in 
principle normally be ‘inderogabili’ (supra n 12) stems from art 2113 Codice Civile. 

206 See on reinstatement, M. Rocella ‘The Reinstatement of Dismissed Employees in Italy: An Empirical 
Analysis’ (1989) 10 Comp Lab Law Jo 166; G. Ghezzi and U. Romagnoli op cit n 205, pp 303—14; 
and now art 1, Law 108 of 11 May 1990, on ‘Individual Dismissals,’ reaffirming in the case of those 
unfairly dismissed by all but the smallest enterprises the obligation of the employer to ‘reinstate the 
worker in his job’ (with an option for the worker to take compensation equal to 15 months wages 
instead). Employers with more than 15 workers (including trainees or part-time workers under collective 
agreements: see supra n 51) in an establishment or in employment in the same ‘commune’ are covered. 
Smaller employers are obliged to reinstate or pay damages for unfair dismissal, but must give written 
reasons on request in default of which the dismissal is void: ibid art 2. 

207 Arts 410, 411, Codice di Procedura Civile, as substituted by Law 533 of 11 August 1973, require 
use of one of the various methods of conciliation before the case is heard by the judge, and if it does 
not succeed a report is still drawn up stating any lines of a solution which might be acceptable (‘specifying 
the amount to be paid to the worker,’ art 412). The success of the reform is measured by the extent 
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This experience may suggest that, useful though it undoubtedly is, in a given case, 
tripartism is not always a matter of principle. Curiously, Italy once had tripartite 
tribunals, the probiviri, set up in 1893 under French influence for categories of 
workers (operai, but not white collar impiegati) who ‘at the beginning of the early, 
uncertain steps in collective bargaining, had to resolve disputes according to equity,’ 
referring to early collective agreements and to ‘good sense.’ But these courts 
were abolished by the fascist regime in 1928 which imposed the Magistratura del 
lavoro with powers of compulsory arbitration.” There appears to have been no 
pressure to revive them. But after the democratic Constitution of 1948, which 
prohibited ‘special judges’ but allowed ‘specialised sections of judges for particular 
matters, as well as the participation of suitable citizens from outside the judiciary’ 
(art. 102) — a formula which might have allowed for certain types of tripartite 
experiment — the labour jurisdiction was left in the hands of the ordinary civil judges, 
the Pretori, with appeals going to normal appeal courts, ultimately to the Corte 
di cassazione, and on constitutional questions to the Constitutional Court. The law 
of 1973 recognised the need for specialisation and training. It introduced the subject 
of labour law into the examinations for the judiciary and obliged the Ministry of 
Justice ‘to organise courses of training each year for judges who specialise in the 
subject. ’?! 

Difficulties have naturally be encountered; commentators criticise the judges, 
especially appeal judges, since in a system of career judges lacking stare decisis 
(or more accurately, operating with a relaxed concept of precedent) at first instance 
the young Pretori often display a varied and liberal approach, in terms that are not 
unfamiliar to English ears: their training has not led to a proper application of the 
new procedures, or they have interpreted legal concepts in an unrealistic manner, 
limited the right to strike by doctrines of ‘unjust damage’ or, more generally, retained 
‘an archetype in the procedural model’ which is ‘the child of an individualist concept 
of industrial conflict.’?!' On the other hand, accounts given by the judges 











to which it has overcome difficulties created by traditional concepts barring a compromise by reason 
of the principle of ‘inderogabilita’: see G. Ghezzi and U. Romagnoli H rapporto del lavoro (2nd ed 
1987), pp 355—68; G. Tarzia op cit supra n 203, Chap HI. The amendment of the last paragraph 
of art 2113 Codice Civile, by Law 533 of 11 August 1973, to allow for binding agreements in conciliation 
procedures within what are now arts 410 and 411, was a step of major importance (R. de Luca Tomajo 
La norma inderogabile nel diritto del lavoro (1976); F. Carinci, R. de Luca Tomajo, P. Tosi, T. Treu 
Il diritto del lavoro (1987 2nd ed) pp 340—7). These solutions have problems; for example, there 
are other articles of the Civil Code which may threaten the validity of such contracts: G. Ghezzi and 
U. Romagnoli op cit supra p 336; but they may be less serious than those besetting the equivalent 
English law, which comes to the issue in the opposite way from a wider ‘freedom of contract,’ as 
in s 140 EPCA 1978; see supra n 63. 

208 G. Pera op cit supra n 203, p 592. 

209 See for an account of attempts to outflank the magistratura and on Calamandrei’s Civil Code of 1942, 
which avoided many of the demands of the dying fascist government: G. Giugni Chap IV, B. Aaron 
(ed) Labor Courts and Grievance Settlement in Western Europe (1971, antedating the 1973 reforms). 

210 Law 533 of 11 August 1973, arts 21 (training), and 23 (examinations). 

211 See, G. Ghezzi and U. Romagnoli, JI diritto sindacale, supra n 38, pp 268—71; and G. Giugni Diritto 
sindacale, supra n 37, pp 244—7. In the 1970s the doctrine of ‘unjust damage’ was used to render 
all ‘articulated’ strikes unlawful; but since the decision in Cass no 711, 30 January 1980, the courts 
have avowedly given up this approach, affording to the term ‘strike’ its meaning in ‘everyday language.’ 
Even so, judges have since made use of a qualitative distinction between damage to production 
(produzione) and damage to the ‘essential productive capacity’ (produttività) to put strikes causing 
the latter outside the right to strike, and have imposed other limits greatly criticised by commentators: 
see Giugni op cit pp 246—251; Ghezzi and Romagnoli op cit 192-204, 224—235 (and on lock outs, 
pp 234—243); Wedderburn op cit n 153, (1990) Rev Internationale de Droit Comparé 37, pp 62—4, 
94—7. In 1984, Giugni feared that Constitutional Court decisions might mean rejection of strikes which 
‘interrupted the public service,’ or might even reintroduce criminal liabilities: L’intervento del giudice 
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themselves (by no means unsympathetic to the collective aspirations of the Workers’ 
Statute and the laws which have followed it), other commentaries and now empirical 
work suggest that the administration of the law had indeed changed since 1973, 
not least in the speed of the process and in introducing new limits to managerial 
prerogative, and has formed the basis of the success of the new labour law.” 

The interest, therefore, in the Italian experience here is not that we have found 
some flawless Eldorado of labour jurisdiction, but that we have evidence of a system 
which made co-ordinated changes to substantive law and procedure in this specialised 
sector of the administration of justice which were, for all the differences of legal, 
social and industrial culture, not wholly different in quality and extent from those 
which would need to be undertaken in Britain if the agenda outlined in this paper 
were pursued — and it did not fail. It took patience and courage, and there was 
opposition to the venture, including constitutional challenge?!3; and if it be said that 
middle opinion of the mid-1970s was more favourable to such ideas than in the 
decade that followed, as the British debate about ‘industrial democracy’ may also 
testify,“ we should reflect that the 1980s have now gone, leaving us with the need 
for imagination directed to a new decade in which society itself is likely to change 
in unimaginable ways. In Britain the creation of a stable labour law system will 
need similar qualities. 





nel conflitto industriale (1984, Assoc Ital di Diritto del Lavoro) 129, p 134 (he was the main author 
of the new Law 146 of 12 June 1990, which attempts to build civil legal sanction into the unions’ 
codes for ‘self-regulation’ of the right to strike in essential public services). This struggle in Italy 
against judicial novelties is not without parallel in France (see H. Sinay ‘La neutralisation du droit 
de grève?’ Dr Soc 1980, 250; J. Pélissier, ‘La grève: liberté très surveillée’ Dr Ouvr 1988, 59; G. 
Lyon-Caen ‘Réglementer le droit de grève? D 1979, Chron 255). Critics will rightly say that 
interventions by courts in this area in many countries are not to be overlooked in assessing the likely 
fate of a right to strike in a British labour court; but the interventions of the common law judges 
have been on the whole more extreme: compare, on the French and British case law, Wedderburn, 
‘Le législateur et le juge’ op cit supra n 5. 

212 L. Mariucci Le fonti del diritto del lavoro, op cit supra n 4, p 41; T. Treu (ed) L’uso politico dello 
Statuto dei lavoratori, Vol I (1975) with the results of a survey pp 201—310; and Lo Statuto dei 
lavoratori: prassi sindacali e motivazioni dei giudici, Vol II (1976) esp Chaps II (M. Taruffo) on 
judicial reasoning and II (S. Scarponi) on lawyers and the conduct of cases. For the account of six 
Pretori of the Law of 1973 ten years on, see ‘Intervista sulla giustizia del lavoro dalla riforma’ (1984) 
21 Giorn di lav rel ind 115—204, most of them concluding that the reforms had worked satisfactorily, 
though not in every way (eg on personal attendances, art 417 Codice Civile). On the judicial approach 
to the remedy of reinstatement, and cautious comparisons with Germany and Britain, see: M. Roccella 
op cit supra n 206 (1989) 10 Comp Lab Law Jo 166. 

213 G. Pera H diritto del lavoro (3rd ed 1988) pp 161—3; P. Lange, G. Ross, M. Vannicelli Unions, 
Change and Crisis (1982) Chaps 3 and 4; and especially, G.F. Mancini, ‘Lo statuto dei lavoratori 
dopo le lotte operaie del 1969,’ in E. Bartocci Sindacato classe società (1975) pp 303—45. 

214 See the Bullock Report (1977, Cmnd 6076) (O. Kahn-Freund (1977) 16 ILJ 65; P. Davies and 
Wedderburn ibid 197) which was refrigerated by the White Paper Industrial Democracy (1978, Cmnd 
7231). But the debate was kept alive by the EC proposals for the Fifth Directive on Harmonisation 
of Company Law (revised text see: DTI Consultation Document 1990), the European Company (proposed 
Regulation with a Directive on employee participation, COM (89) 268 final — SYN 218, 219; DTI, 
DE Consultative Document, 1989) and the amended ‘Vredeling’ proposals of 1983 (8256/1/83 COM 
(84) 159; see C. Docksey ‘Employee Information and Consultation Rights in the Member States of 
the EC’ (1985) 7 Comp Lab Law 32, with useful national comparisons). The debate is refreshed by 
the Action Programme, Part II Chap 7, pp 31—34, supra n 8 et seq. with new proposals for an 
‘instrument’ on workers’ rights to information, consultation and participation. Provision for information, 
consultation and ‘balanced participation’ on safety has already been enacted in the ‘Framework’ Directive 
89/392 of June 12 1989 arts 10, 11; (1990) H and S Info Bull 14, 15. 
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For a British labour court, then, one might aim at a status which gives it the necessary 
autonomy, both in primary and appellate functions, with an informed, trained and 
comprehending industrial magistracy, which includes a core of career judges recruited 
at a younger age attracting a better sexual, ethnic and social composition for at least 
this part of the judiciary. But it may be objected that this is a pipe dream. Is it 
practicable? Where could we even begin to staff these new specialist courts with 
suitable members of experience? 

It would not be easy. But we are fortunate. There is one rich resource, already 
an established part of our labour law process, respected by employers, workers, 
unions and government. It is the Central Arbitration Committee (the ‘CAC’). 
Anchored in the informal arbitral traditions of the old ‘Industrial Court’ of 1919,2'5 
the CAC received the hardest tasks of the 1970s legislation in its statutory jurisdictions 
— awards on union recognition, disclosure of information in bargaining, unilateral 
arbitration, the Fair Wages Resolution and the impact of equal pay on collective 
agreements and pay structures, in addition to its voluntary arbitration 
jurisdiction.?'® In those areas it had to operate as something like a court. It is a 
tripartite body in which two of the lay members (‘persons whose experience is as 
representatives’ of employers or of employees appointed by the Secretary of State 
from nominations by ACAS — a significantly different procedure from the tribunals) 
sit with the Chairman or a deputy chair, also appointed by him after consultation 
with ACAS. 

The wing members clearly play a significant role in the Committee, contributing 
to the aim of deciding cases in a fair ‘pattern’ without legalistic ‘rigidity.’2"” 
Moreover, while the Chairman may not himself put the adoption of labour courts 
as his top priority, few can doubt that it is the lead given by him and the deputy 
chairmen that has secured interpretations of legislation which adopt a ‘problem solving 
approach,’ acknowledge the role of ‘semantics and logic’ but insist on a priority 
for ‘industrial relations practice,’ leaning against solutions which do not facilitate 
and improve collective bargaining.?'* In broad terms, this does of course imply an 








215 See for the background, Lord Amulree Industrial Arbitration in Great Britain (1929); Industrial Courts 
Act 1919, ss 1—3; K. Wedderburn and P. Davies Employment Grievances and Disputes Procedures 
in Britain (1969) Chaps 8—10. 

216 Employment Protection Act 1975, ss 3, 10; also ss 16, 19—21, Sched 1 Part II, and Sched 11 (repealed, 
Employment Act 1980, s 19); s 3 Equal Pay Act 1970 (now repealed by s 9 Sex Discrimination Act 
1986); B. Bercusson Fair Wages Resolutions (1978). On the body linking it to the old Industrial Court, 
the ‘Industrial Arbitration Board,’ see R. Simpson and J. Wood Industrial Relations and the 1971 
Act (1973) Chap 8. On the rescission of the Fair Wages Resolution, see B. Bercusson (1982) 11 ILJ 271. 

217 See for the operation and methods of the CAC, the various writings of Professor Sir John Wood (infra 
n 218), who has been Chairman since it began its work in 1976, here especially, ‘The CAC — A 
Consideration of its Role and Approach’ (1979) 87 Employment Gazette 9—17: ‘No decision making 
body wants to produce a succession of awards which lack pattern or coherence. Yet the use of precedents, 
as seen in the courts and to a lesser extent tribunals, imposes a stifling rigidity,’ p 11. See too, R. 
Rideout (a deputy Chairman): ‘Arbitration and the Public Interest: Regulated Arbitration’ in Wedderburn 
and W.T. Murphy (eds) Labour Law and the Community (1982) pp 54—9. 

218 Annual Report 1976, para 3.6. But when an industrial relations issue comes to the courts, they must 
be ‘plainly recognised as having a task different in function from the traditional court. At the heart 
of that difference is the undoubted fact that the parties are very likely to remain in close relationship 
after the dispute has been decided”: see Sir John Wood ‘Labour Relations Law — The Missing Pieces’ 
(1990) 24 The Law Teacher 111, p 121. See too, Sir John Wood ‘The Role of Neutrals in Interest 
Disputes’ (1989) 10 Comp Lab Law Jo 441, and (with B. Hepple, T. Johnston) ‘United Kingdom 
Report: The Role of Neutrals in Shopfloor Disputes’ (1989) 10 Comp Lab Law Jo 198; ‘The British 
Arbitrator — A Question of Style’ in W. Gerschfeld (ed) Arbitration 1986; Current and Expanding 
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attitude to substantive industrial and employment issues,?'® but it is one which 
could, and experience shows has, successfully run an arbitral tribunal which has 
in its statutory jurisdictions a labour court competence of the kind under discussion 
in this paper. 

Indeed, as Davies and Freedland have written recently, in the 70s the CAC acquired 
‘some title to be regarded as the new collective labour court, complementing the 
work of the industrial tribunals in the individual sphere. More important ... the 
CAC developed its powers in a genuinely radical way and made a significant break 
from the ‘court substitute’ model of adjudication which, as we have seen, has 
dominated the approach of the industrial tribunals . . .°7 It is generally agreed that 
the CAC in adopting an ‘active problem-solving approach,’”! goes ‘to great pains 
to locate the problem that is before it and its solution to the problem firmly on the 
industrial relations context out of which the problem has arisen and in which the 
proposed solution must succeed or fail.’?? Careful studies in the 1970s of its 
sophisticated decisions in the statutory jurisdictions, many of them now unhappily 
repealed, found that its ‘flexible and realistic attitude and its policy of attempting 
to make industrial relations sense of the law, bodes well for the future.’?”3 Its 
awards frequently address the immediate problem in a way that leaves the parties 
able tő come back to it, and its independence of government, asserted by statute 
and reaffirmed in its first Report, was proved abundantly in the face of income 
policies.” It broke with the tradition of its predecessor, the Industrial Court, 
which after its first year never gave reasons for its awards, but (save where required 
by statute) only to the extent of inserting a paragraph explaining the ‘general 
considerations’ which it had taken into account.” 

This is not to say that one agrees with every decision of the CAC”*; and it is 





roles (1987), 270; ‘Information for Bargaining’ (1990) 40 Federation News 1; ‘The Collective Will 
and the Law’ (1989) 17 ILJ 1; ‘The Case for Arbitration’ 1980, Personnel Management, 52—5; ‘Last 
Offer Arbitration’ (1985) 23 BJIR 415; ‘Pendulum Arbitration; A Modest Experiment’ (1988) 19 Ind 
Rels Jo 244. Contrast the approach of his namesake Wood J, “The EAT as it Enters the 1990s” (1990) 
19 ILJ 133 (the lay members “must be directed on the law” 138; but: “All healthy law should develop” 
141). 

219 Sir John Wood, ‘The concept of the rate for the job may have some weaknesses but it expresses a 
universal assumption as to fairness,’ op cit n 218, (1990) 40 Federation News p 6. 

220 P. Davies and M. Freedland ‘Labour Courts and the Reform of Labour Law in Great Britain’ in In 
Memorian Zvi Bar-Niv: Collection of Essays on Labour Law (1987) 41, p 61. 

221 B. Bercusson op cit supra n 45, p 47. 

222 P. Davies, Report (1978) op cit supra n 139, p 325. 

223 P. Wood ‘The CAC’s Approach to Schedule 11, Employment Protection Act 1975, and the Fair Wages 
Resolution 1946’ (1978) 7 ILJ 65, 83. See on the recognition jurisdiction, B, Doyle (1980) 9 TLJ 
154; on awards and low pay, M. Jones (1980) 9 ILJ 28; compare O. Kahn-Freund Labour and the 
Law (3rd ed 1983, P. Davies and M. Freedland) pp 113-8; and for contrasts with the High Court, 
R. Bendictus and B. Bercusson Labour Law Cases and Materials (1987) pp 476—87, 514—7. On 

‘ the CAC’s determination to respect the “spirit” as well as the letter, see: Central Council for Education 
in Social Work and ASTMS Award 82/18; and for stress upon future industrial relations whilst respecting 
the technical legal issues: Fife Health Board and ASTMS Award 82/9, para 23. 

224 Employment Protection Act 1975, Sched 1, para 27; CAC Report 1976, para 1.4; J. Wood op cit 
n 217; O. Kahn-Freund op cit supra n 10: ‘The CAC is not of course a court ... Nevertheless, its 
spirit is judicial and so too, to some extent, is its procedure.’ On incomes policy, see B. Bercusson 
Fair Wages Resolutions (1978) pp 486-97; Wedderburn ‘Labour Law Now — A Hold and a Nudge’ 
(1984) 13 ILJ 73, 74—8; and on ACAS, B. Weekes, ‘ACAS — An Alternative to Law?’ (1979) 8 
ILJ 147, 153. 

225 See on reasons for awards on disclosure of information, ss 19(4), 20(2), Employment Protection Act 
1975; but the CAC still explains its awards in ‘General Considerations,’ eg General Accident Fire 
and Life plc and MSF, Award 89/2; cp H. Gospel and P. Willman (1981) 10 ILJ 10. 

226 The writer is, for example, among the minority which has the misfortune to disagree with its refusal 
to include a right to a collective procedure in an award of terms and conditions: see eg Commodore 
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true that the CAC was overturned on a few occasions by the High Court as having 
reached impermissible interpretations of the statute to be applied and therefore 
misdirected itself in law.?” On those occasions, however, the difference between 
the two tribunals served to illustrate starkly the diverse approaches, the CAC’s 
problem-solving and functional emphasis on the one hand, the High Court’s strict 
letter of the law on the other. The comparison illustrated yet again the unsuitability 
for this jurisdiction of the High Court. The sharpest illustration arose in a case on 
equal pay. Faced with the job of making sense of equal pay in relation to collective 
agreements, with a jurisdiction to declare what amendments must be made in a 
discriminatory agreement, the CAC’s approach took it into a broad consideration 
of the wider pay structures into which, the High Court held, it was not entitled 
to go in the absence of overt discrimination in the agreement. An authoritative 
commentatory showed that this ‘rather brusque treatment’ by the court, albeit the 
legislation was not happily worded, was the best one could expect: ‘Perhaps it is 
unfair to expect the Divisional Court overnight to develop a more sophisticated form 
of judicial review. Perhaps also it is unrealistic to expect Parliament to have foreseen 
in 1970 how sensitively the Committee would come to grips with equal pay issues 
MOTD ee a 

The study constituted a concrete illustration of the reasons why judicial review 
of a labour court by the philosophy of the High Court is unthinkable, and a fortiori 
the need not to import that philosophy with its judges into the labour court itself. 
In any event, between 1976 and 1983 (when the bulk of its work was done before 
the statutory jurisdictions came to be eroded) the CAC issued some 2,000 awards 
of which 19 were challenged in the High Court; and of these six only were 
quashed.?? Almost all of its statutory jurisdictions have now been repealed by the 
legislation of the 1980s. But the CAC itself survives. This gives us enough 
experienced chairs (not excluding some of the deputies without formal legal 
qualification) and able wings to staff several divisions of a labour court immediately, 
including at least one in Scotland, and still leave members for the Committee’s 
arbitration work. 

So there is before us no pipe dream but a practical case to be answered. The 
rationale for labour courts is the need to administer a reformed labour law code 
free from the common law tradition and to provide, not a new governess in that 





Business Machines (UK) Ltd and EETPU, Award 78/339; Phoenic Timber and TGWU Award 77/272, 
an attitude the roots of which seem to lie in R v IDT ex parte Portland UDC. {1955] 3 All ER 18, 
CA; and see now National Coal Board v NUM [1986] ICR 936, Scott J (see Wedderburn The Worker 
and the Law op cit pp 339—40; contra O. Kahn-Freund Labour and the Law supra n 10, p 117: the 
CAC saw that to do so would be ‘inconsistent’ with the legislation). 

227 See eg R v CAC ex parte BTP Tioxide [1981] ICR 843; R v CAC ex parte Deltaflow [1979] ICR 
657; R v CAC, ex parte RHM Foods [1979] ICR 657. Other, unsuccessful, applications for judicial 
review failed since they were an attempt to use the High Court to appeal against the findings of the 
CAC: eg R v CAC, ex parte TI Tube Division Services Ltd [1978] IRLR 183; but such litigation can 
in itself put horrendous obstacles in the path of effective action by such bodies, as happened to ACAS 
in the compulsory recognition procedures: eg Grunwick Processing Laboratories Ltd vy ACAS [1978] 
AC 655, HL; UKAPE v ACAS [1981] AC 424 HL; see B. Simpson ‘Judicial Control of ACAS’? (1979) 
8 ILJ 69. The decision in EMA v ACAS [1980] 1 WLR 302 HL, came too late to save the day after repeal. 

228 P. Davies ‘The Central Arbitration Committee and Equal Pay’ (1980) 33 Current Legal Problems 
165, p 188, in an authoritative review of the High Court decision in R v CAC, ex parte Hy-Mac [1979] 
IRLR 461: ‘The tone of the judgments was one of disbelief, even outrage, at what the Committee 
had done.’ The provision in issue, s 3 Equal Pay Act 1970, was repealed by s 9 Sex Discrimination 
Act 1986. 

229 See I. Smith and J. Wood op cit supra n 189, p 42. The transfer of some CAC personnel to the labour 
court as judges would not, of course, deprive the CAC, in the hands of those remaining, of its distinct 
arbitration role. 
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school of correction like the National Industrial Relations Court, but an informal 
specialist court which respects autonomous bargaining, embraces individual and 
collective rights in the labour market, promotes settlements and reinforces the stability 
of a new type of employment, with the juridical independence to do its job. Given 
that, there can be no doubt about the base on which to build. With a choice between 
common law courts and a flexible tripartite tribunal of the proven calibre of the 
CAC, the architects of a British labour court system would be foolish not to select 
the resources of the CAC as their point of departure. Indeed, the argument puts 
the burden of proof on those who reject that choice. Its Chairman already has the 
status of a senior specialist judge in the field; and if it is said that such a court must 
be presided over by someone with the ‘status of a High Court Judge,’ there would 
be no problem about making the necessary, formal appointment of the Chairman. 
In these days of professional reform, there are some in the Temple who would 
applaud. No doubt policy makers would come under strong pressure to choose a 
judiciary more generally grounded in common law habits. It must be said that to 
succumb to such pressures would be a failure in perception, imagination and nerve. 
Indeed, it might be better not to begin on the project, for a fudged reform with 
all the ultimate disappointments of raised expectations would risk leaving labour 
law worse not better administered, less not more stable, in the hands of common 
law courts. The failure would be the more indefensible when we have before our 
eyes a well of alternative experience on which to draw for success. 

The next reform of British labour law is likely to be no ordinary reform. 
Community, comparative and domestic pressures are, we have seen, likely to make 
inevitable a new structure that secures autonomous bargaining and industrial rights 
and duties within patterns of regulated employment guarantees suited to a modern 
labour market — a labour law for 2000. The argument suggests that the administration 
of that system through fair and flexible procedures requires a specialised labour 
court free from the common Jaw tradition. By chance, the kernel of such a court 
lies ready at hand in the Central Arbitration Committee, already practised in a rule 
of law administered informally and with sensitivity to pluralist values and to the 
industrial facts of life, under whose wing reformed industrial tribunals could be 
sheltered and enhanced for their tasks. It is a remarkable opportunity, a fortunate 
circumstance, one which should not be squandered by faltering steps which hand 
the baton back to those who have always held it in their grip but no longer have 
the right to carry it. 
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Privity, Transitivity and Rationality 
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In recent years, the English Courts have been greatly exercised by the question of 
whether a remedy in negligence should be made available to enable plaintiffs to 
recover purely economic losses in what are essentially contractual situations.! 
Although our restrictive Law of Contract is not always responsible for plaintiffs 
resorting to a tortious claim in such situations, more often than not this is the 
explanation. Above all, it is the doctrine of privity of contract — notorious for its 
inconvenience — that channels plaintiffs towards actions based in negligence. In 
this article, we contend that, instead of tinkering about with negligence liability, 
we should tackle the matter directly as a contractual problem. It follows that we 
must squarely address the privity principle and develop, as in some other 
jurisdictions,” a contractual resolution of the issue. Our submission is that the law 
can only be put on a rational footing if the privity principle is applied in a more 
discriminating fashion, thereby facilitating proper consideration of whether it is 
appropriate to treat particular contractual relationships as transitive or intransitive. 
As a first step in this process of rationalisation, we propose that the range of the 
privity principle should be severely reduced; or, to put this another way, we propose 
that there should be a significant sphere in which contractual relationships should 
be treated as transitive. 

Although our paper primarily involves a critique of the Law of Contract, our 
starting point, for reasons which will soon become apparent, is Junior Books Ltd 
v Veitchi Co. Ltd. There, it will be recalled, Lord Roskill insisted that the scope 
of negligence liability should be ‘determined by considerations of principle rather 
than of policy.’* Thus, in the view of the majority of their Lordships, where there 
was a sufficient relationship of proximity between a plaintiff and a defendant, the 
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former having been harmed by the carelessness of the latter, then, in principle, a 
tortious remedy should be available to the plaintiff. Crucially, the plaintiff should 
not be deprived of a remedy on the ground that recovery might open the floodgates 
to many similar claimants, nor on the ground that the plaintiff’s loss was of a purely 
economic kind. Accordingly, in Junior Books itself, the House of Lords ruled that, 
in principle, the plaintiff building owners should have a tortious remedy against 
the defendant nominated sub-contractors. 

As is well-known, however, in a string of precedents cutting back on Junior Books, 
the Courts have reverted to their traditionally more restrictive view of negligence 
liability in cases of purely economic loss.5 Whether this is interpreted as the 
demands of ‘policy’ being reinstated against the demands of ‘principle’, or as the 
espousal of a more restrictive principle of negligence liability, there is no doubt 
that the authority of Junior Books has been drastically undermined.® Indeed, it is 
now a perfect example of a case which, in Ronald Dworkin’s terminology, has lost 
its ‘gravitational force’.’? The most that can be salvaged from it — at least, so it 
seems to be commonly thought — is that, as a ‘one-off’ decision on its own special 
facts, it may have been correctly decided. 

Yet, even this concession may be withheld. If their Lordships’ approach in Junior 
Books was misconceived, why should we suppose that their particular ruling on 
the facts may have been defensible? At one time, there was something of a mystery 
surrounding Junior Books, for the Law Reports do not disclose why the plaintiffs 
attempted to recover their financial losses by suing the defendant subcontractors 
in tort, rather than taking the more obvious step of suing the main contractors in 
contract. If one assumed, quite plausibly, that this was because the main contractors 
were insolvent, then one might have concluded that the merits lay with the plaintiffs. 
So, perhaps their Lordships’ attempt to assist the plaintiffs was understandable. 
However, it is now common knowledge that the explanation for the plaintiffs’ action 
was not related to insolvency. Actually, the plaintiffs had already settled a contractual 
claim against the main contractors which, of course, barred them from coming back 
to the main contractors for further compensation when they found that the settlement 
was inadequate. In the light of this, we may wish to reconsider the view that Junior 
Books was correctly decided on its own special facts. Patrick Atiyah, for example, 
has recently observed: 


This compromise [ie the settlement between the plaintiffs and the main contractors] had fully 
covered all the contractor’s liability arising out of the main contract. So in making this 
compromise, the owners must have already received from the contractors damages for the 
risk that the floor would prove defective. So on this ground also it was an illegitimate evasion 
of the privity principle to permit the owners to sue the subcontractor in tort when the risk 
eventuated.® 





5 See especially Candlewood Navigation Corp Ltd v Mitsui OSK Lines Ltd: The Mineral Transporter, 
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Piling and Foundations Ltd [1988] 3 WLR 396, and D and F Estates Ltd v Church Commissioners 
for England [1988] 3 WLR 368. 

6 Most forthrightly, perhaps, see the remarks of Dillon LJ in Simaan General Contracting Co v Pilkington 
Glass Ltd (No 2) [1988] 1 All ER 791, 805, to the effect that Junior Books could not ‘now be regarded 
as a useful pointer to any development of the law,’ and that citation from the case could not serve 
any useful purpose in the future. 

7 Dworkin, Taking Rights Seriously (London: Duckworth, 1978) at p 111. 
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The implication of this is that, in the particular circumstances of Junior Books, we 
need not have too much sympathy for the plaintiffs. Not only were they, as Atiyah 
sees it, illegitimately trying to evade the restrictions of the doctrine of privity of 
contract, they were also trying unfairly to transfer the risk of the defective floor 
to the defendants. 

On the face of it, this is less than wholly convincing. Let us suppose, as Atiyah 
does, that the terms of the compromise put the risk of any subsequent losses arising 
from the defective floor on the plaintiffs. Clearly, as we have already conceded, 
this would then preclude the plaintiffs from seeking any redress (over and above 
the terms of the compromise) from the main contractors. However, why should 
Atiyah suppose that the settlement between the plaintiffs and the main contractors 
should bar the plaintiffs from looking to the defendant subcontractors for redress? 
Two answers might be suggested. First, it might be argued that, if the compromise 
between the plaintiffs and the main contractors was expressed to be in settlement 
of any claim against either the main contractors or the subcontractors, then it would 
be unfair to allow the plaintiffs to go back on their word. Secondly, it might be 
argued that, if the subcontractors understood that any claim against them had been 
settled, as a result of which they detrimentally relied on the compromise in some 
way, then it would be unfair to defeat such reliance. Let us suppose — although 
this is entirely speculative — that the facts supported both these arguments, that 
the subcontractors were expressly declared to be third-party beneficiaries of the 
compromise and that they had detrimentally relied thereon. Let us also grant that, 
in these circumstances, it would be unfair to allow the plaintiffs to outflank the term 
of the compromise by suing the defendants directly. In other words, let us grant 
that, in the interests of fairness, the subcontractors must be allowed to set up the 
terms of the compromise to defeat the plaintiffs’ claim. This, however, would be 
to allow the subcontractors to rely on a contract to which they were not a party; 
and, here, we begin to glimpse the hidden difficulty with Atiyah’s reasoning. To 
allow the subcontractors to take the benefit of the compromise would be to allow 
them to evade the doctrine of privity of contract. So, if (like Atiyah) we object to 
the plaintiffs’ tortious claim on the grounds that it ‘illegitimately’ evades the privity 
principle, why should we treat the defendants’ evasion of the principle any differently? 
Which factors are material in legitimating evasion of the privity principle? If the 
answer is that it is factors such as the assumption of risk, reasonable expectation, 
and detrimental reliance, then why didn’t the plaintiffs qualify? After all, was it 
not the whole basis of the plaintiffs’ claim that, having relied on the defendants’ 
expertise (by nominating them for the sub-contract work), they were entitled to expect 
a functioning floor? 

We cannot answer these questions without getting ahead of ourselves, for Atiyah’s 
apparently knock-down argument raises complex issues which go right to the heart 
of our discussion. Suffice it to say, at this stage, that, even in the light of the particular 
background to the plaintiffs’ claim against the defendants in Junior Books, and even 
making all the factual assumptions about the compromise required by Atiyah’s 
argument, it is by no means clear that the House erred in recognising that the plaintiffs 
were entitled to redress. 

As will have been gathered from our introductory remarks, however, we are not 
narrowly interested in the merits of the ruling in Junior Books. The reason why 
Junior Books affords a helpful platform for our discussion is because it conspicuously 
raises some interesting questions about the general relationship between contract 
and tort, particularly about the availability of tortious remedies in what are essentially 
contractual situations. This in turn prompts thoughts about the possible use of 
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contractual remedies in such situations. Accordingly, our concern is not simply 
with the question of the merits of the plaintiffs’ claim in Junior Books, given that 
they had already settled a claim against the main contractors, but with this kind 
of question and this kind of contractual situation generically. 

Generically, we can represent the Junior Books situation as one in which a client, 
A, contracts with B for the provision of some goods and/or services, B then 
subcontracting parts of the work to C. Generically, the key question raised by Junior 
Books can be stated thus: where C’s defective performance of the subcontract causes 
A financial loss, and, where, for some reason, A cannot recover this loss from B, 
then should A be allowed to recover the loss from C? This question, it will be noted, 
addresses the plaintiff's right to recover simpliciter, not the plaintiffs right to have 
a tortious remedy necessarily. We pose the question in this way advisedly, for our 
intention, as we have already declared, is to refocus attention on the question of 
whether the plaintiff should have a contractual remedy against the negligent 
defendant. 

In the light of the retrenchment from Junior Books, it is clear that A will not 
be allowed to recover purely economic losses from C by suing in negligence; and 
the doctrine of privity of contract precludes any direct action by A against C for 
breach of the sub-contract. Nevertheless, let us persist with our subversive question: 
Is it rational to apply the privity principle to our generic situation? To be blunt, 
why not allow A to sue C directly for breach of contract? 


il 


Our generic question raises a question of transitivity, a question of whether particular 
contractual relationships are transitive or intransitive. A is in a contractual relationship 
with B; B is in a contractual relationship with C. The question is whether, from 
the relationships that exist between A and B, and B and C, we can draw any inference 
about the relationship between A and C. Put simply, can we infer that A and C 
stand, mutatis mutandis, in the same relationship as A and B, and B and C? 

In formal terms, ‘a relation R is transitive if, from A R B and B R C, it can 
be inferred that A R C.’ In principle, relationships may be necessarily transitive 
(‘transitive in a strong sense’), necessarily intransitive (‘intransitive in a strong sense’), 
or neither necessarily transitive nor necessarily intransitive (‘transitive in a weak 
sense’, in the sense that the relationships are not necessarily intransitive; or 
‘intransitive in a weak sense’, in the sense that the relationships are not necessarily 
transitive). A simple illustration of a relationship that is necessarily transitive is 
that of ‘being a brother’: if A is B’s brother, and B is C’s brother, it must follow 
that A is C’s brother. The same is true of relationships such as ‘being taller than’, 
‘being younger than’, ‘being faster than’, ‘being richer than’, and so on. Equally, 
it is easy to think of relationships that are necessarily intransitive, e.g. ‘being the 
father of’. Some relationships, however, cannot be classified in this way. For instance, 
if A knows B, and B knows C, it does not follow that A must know C; A might 
know C, or he might not. Similarly, if A can touch B, and B can touch C, it does 
not follow that A can touch C; if A, B, and C are standing in a circle, A will be 
able to touch C, but, if they are standing in a line, A may not be able to touch 
C. In cases of this kind (cases of transitivity and intransitivity in only a weak sense), 
it all depends on the circumstances. 

How, then, are we to regard the relationships in our generic situation? The relevant 
relationship may be formulated as ‘being in contract with’ or as ‘having, in principle 
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at least, a remedy for breach of contract against’. Let us call these respectively the 
“contractual relationship’ and the ‘remedial relationship’. A priori, there seems no 
reason in either case for treating these relationships as necessarily transitive or 
necessarily intransitive. From the existence of contractual relationships between 
A and B, and B and C, we certainly cannot infer that A must have a contractual 
relationship with C; on the other hand, we cannot infer that no such contractual 
relationship exists. Similarly, from the existence of the remedial relationships between 
A and B, and B and C, we cannot infer that A must have a remedy for breach of 
contract against C; on the other hand, there seems no reason to infer that the possibility 
of such a remedial relationship is precluded. In other words, unlike some concepts, 
the concepts of a ‘contractual relationship’ and of a ‘remedial relationship’ do not 
entail either transitivity or intransitivity in a strong sense. 

However, once we place these concepts within specific legal systems, they will 
take on the distinctive meaning associated with the particular conceptual frameworks 
adopted in those legal systems. In other words, each legal system will have its own 
conception of a ‘contractual relationship’ and a ‘remedial relationship’. Crucially, 
these distinctive conceptions of the general concepts will hinge on the way in which 
the privity doctrine is employed in a particular legal system. In principle, three 
conceptions are available: 


(1) A contractual relationship (and, concomitantly, a remedial relationship) 
between two persons necessarily presupposes that those two persons meet 
the privity requirement (in the sense that they are parties to the same 
transaction). 

(2) A contractual relationship (and, concomitantly, a remedial relationship) 
between two persons does not always presuppose that those two persons meet 
the privity requirement. 

(3) A contractual relationship (and, concomitantly, a remedial relationship) 
between two persons never presupposes that those two persons meet the privity 
requirement. - 


According to the first conception, contractual relationships and remedial relationships 
are, by definition, intransitive in the strong sense; according to the second conception, 
these relationships are transitive or intransitive in only the weak sense; and, according 
to the third conception, these relationships are transitive in the strong sense. English 
law has adopted the first of these conceptions, from which it follows that, in our 
generic situation, we can infer that A is in neither a contractual nor a remedial 
relationship with C. 

Whilst the English conception of a contractual relationship is intelligible, it is 
by no means clear that it is more rational than its rivals. Indeed, on the face of 
it, it is a good deal less rational than the second conception, which has the apparent 
virtue of keeping the options open. After all, without knowing more about the variety 
‘of contractual settings, it seems somewhat rash to embrace a conception of contractual 
relationships which involves intransitivity in the strong sense. Our next step, 
therefore, is to consider how conducive to rationality the English conception is. 


Hl 


We take it that it is generally agreed that the legal enterprise should aspire to be 
a rational enterprise, in the sense that it should, at least, be an action-guiding 
enterprise. To fulfil this aspiration, legal materials, legal officials, and legal 
institutions, must conform to a number of rationality-imposing requirements, to what 


52 


January 1991] Privity, Transitivity and Rationality 


Lon Fuller has termed ‘the inner morality of law’.? Whilst it may be thought that 
these desiderata are especially pressing where the Criminal Law and its sanctions 
are involved, there is no reason to suppose that the Civil Law is exempt from these 
requirements. Indeed, the post-Junior Books reversion to a more restrictive view 
of negligence liability can be seen as an attempt to reinstate clear lines of liability 
and, thus, greater predictability, precisely in order to let people know where they 
stand. 

Whilst we assume that it is not controversial to insist that law should be rational 
in the sense so far delineated, we take it that it is by no means accepted that law 
should be rational in the stronger sense of conforming to a particular set of moral 
requirements. Given the prevailing ideology of Legal Positivism, some may be 
altogether indifferent to the substantive morality of law; and, amongst those legal 
positivists who believe that law should aspire to particular moral principles, we 
do not imagine that there will be widespread consensus as to which moral principles 
should (ideally) guide the legal enterprise. Although, against the tide of general 
opinion, we would insist that the legal enterprise must be rational in this stronger 
sense of moral-rationality, we need not offer this hostage to fortune.'® For present 
purposes, the weaker conception of legal rationality is sufficient. 

Given the retrenchment from Junior Books, to what extent does English law 
measure up to the demands of legal rationality in its response to our generic question? 
To tackle this issue, it will be helpful to pick out the following three variations on 
our generic question: 


G1: Where A suffers loss as a result of C’s negligent performance of the sub- 
contract (the contract between B and C), does A have a remedy against C 
in principle? 

G2: Where A sues C for loss resulting from C’s negligent performance of the 
sub-contract, can C set up a defence based on the terms of the head contract 
(the contract between A and B) in principle? 

G3: Where A sues C for loss resulting from C’s negligent performance of the 
sub-contract, can C set up a defence based on the terms of the sub-contract 
(the contract between B and C) in principle? 


In our contention, English law fails to pass muster, exhibiting serious irrationality 
in its treatment of these three questions. However, before we specify more precisely 
the sense in which English law is to be charged with irrationality, we must briefly 
review the principal doctrinal tensions associated with the three variations on our 
generic question. 

Relative to question G1, where A’s loss is of a purely financial kind, there is 
a tension between two competing streams of doctrine. On the one hand, there is 
the privity principle (as enshrined in cases like Dunlop Pneumatic Tyre Co. Ltd 
v Selfridge & Co. Ltd)" together with the narrow interpretation of the neighbour 
principle (as adopted in D. and F. Estates Ltd v Church Commissioners for 
England); and, on the other hand, there is the broad interpretation of the 
neighbour principle (as developed in Anns v Merton London Borough Council" 








9 Fuller, The Morality of Law (New Haven: Yale University Press, 1969) passim, but esp Ch 2. 
10 cf Beyleveld and Brownsword, Law as a Moral Judgment (London: Sweet and Maxwell, 1986). 
11 [1915] AC 847. 

12 [1988] 3 WLR 368. 

13 [1978] AC 728, esp at 751 (for Lord Wilberforce’s ‘two-stage’ test). Of course Anns has now been 
overruled by Murphy v Brentwood District Council [1990] 2 All ER 908, and our discussion in the 
text should be read accordingly. 
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and applied by the majority of their Lordships in Junior Books) together with the 
reliance principle of liability for negligent statements (as articulated in Hedley Byrne 
and Co. Ltd v Heller and Partners Ltd). Whereas the former authorities argue 
against the plaintiff, A, having a remedy against C, the latter authorities argue in 
A’s favour. 

When we turn to questions G2 and G3, we find, on the one hand, that the privity 
principle is upheld by the leading decision of the House of Lords in Scruttons Ltd 
v Midland Silicones Ltd.'° According to the majority view in Scruttons, C cannot 
answer A’s claim by taking advantage of any provisions in the contract between 
A and B (because C is not a party to this contract), nor can he rely against A on 
any provisions in the contract between B and C (because A is not a party to this 
contract). On the other hand, we have a number of contractual counterprinciples 
pushing in the opposite direction, three of which merit particular mention. 

First, there is the principle of vicarious immunity, as most notoriously applied 
in the case of Elder Dempster Ltd v Paterson, Zochonis and Co. Ltd. There, 
question G2 was answered in the affirmative, thus allowing the defendant owners 
of the vessel (C) to respond to the plaintiff cargo-owner’s (A’s) claim by relying 
on the terms of the bill of lading to which A and the charterers of the vessel (B) 
were the parties. Predictably, this flagrant violation of the privity principle has 
attracted adverse comment. Indeed, as Donaldson LJ remarked in the Johnson 
Matthey" case, it has become ‘something of a judicial nightmare’." 

Secondly, there is the long-established principle of special acceptance in 
bailments.'? Thus, in Morris v C.W. Martin and Sons Ltd,® Lord Denning MR 
outlined another well-known piece of judicial heresy: 


Now comes the question: Can the defendants [C, the sub-bailees] rely, as against the plaintiff 
[A, the owner of a mink stole, who had contracted with B, a furrier, for the cleaning of 
the fur], on the exempting conditions although there was no contract directly between them 
and her? There is much to be said on each side. On the one hand, it is hard on the plaintiff 
if her just claim is defeated by exempting conditions of which she knew nothing and to which 
she was not a party. On the other hand, it is hard on the defendants if they are held liable 
to a greater responsiblity than they agreed to undertake ... The answer to the problem lies, 
I think, in this: the owner is bound by the conditions if he has expressly or impliedly consented 
to the bailee making a sub-bailment containing those conditions, but not otherwise.?! 


In other words, relative to question G3, provided that A has impliedly accepted 
the risk set by the sub-contract terms, then, the privity principle notwithstanding, 
C can respond to A’s claim by relying on the sub-contract provisions. Analogously, 
relative to question G2, C can rely on the head contract terms provided that A has 
accepted the risk. 

Thirdly, we come to a more recent innovation, the emerging idea of the ‘contractual 
setting’, as articulated in such cases as Southern Water Authority v Carey? and 
Norwich City Council v Harvey.” The thrust of this doctrine is that, where a 
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commercial transaction involves a complex of contracts, then the privity principle 
is displaced in favour of construing the effect of the contracts as a whole. Thus, 
in Harvey, the defendant subcontractors were able to defeat the plaintiff building 
owner’s claim for negligence by relying on the provisions of the main contract, 
May LJ observing: 


I do not think that the mere fact that there is no strict privity between the employer and the 
sub-contractor should prevent the latter from relying on the clear basis on which all the parties 
contracted in relation to damage to [the plaintiff's] building caused by fire even when due 
to the negligence of the contractor or sub-contractors.* 


In fact, even this violation of the privity principle was capped in Carey, where it 
was held inter alia that a subcontractor (D) could answer a claim for negligence 
brought by a firm of consultant engineers (A) by relying on the terms of a contract 
between a building employer (B) and a main contractor (C), to which, of course, 
neither A nor D were parties. 

Granted that such tensions exist in the law as it bears on our generic question, 
in what sense is this regulatory regime irrational? The tensions evident in the materials 
invite two charges: first, that the law involves contradiction, and, secondly, that 
it lacks clarity. There is, also, a third charge to be considered, namely that there 
is a lack of congruence between the law-in-the-books and judicial practice. 

To establish that the law is contradictory, in the sense that it violates the principle 
of non-contradiction, it is not enough to show that competing principles are in 
play.” It must be shown that, in response to a particular question in a particular 
situation, the law purports to be represented by both principle P1, and principle 
P2, the latter being a simple denial of the former. It is not enough that P2 sometimes 
weighs against P1, and, indeed, that P2 sometimes prevails at the expense of P1; 
if the substantive meaning of P2 does not straightforwardly deny the substantive 
meaning of P1, the principle of non-contradiction is not violated. Suppose, for 
example, that P1 provides that, for the purposes of construing the terms of a contract, 
the intention of the contracting parties is relevant; while, alongside this, P2 provides 
that contracting parties are presumed not normally to license deviations from the 
ostensible main purpose of the contract. Although there is a tension between these 
two principles, there is no question of a contradiction. However, if P1 provided 
that, for the purposes of construing the terms of a contract, the intention of the 
parties was always decisive, while P2 provided that, for the purposes of construing 
the terms of a contract, the intention of the contracting parties was never decisive, 
this clearly would involve a contradiction. 

The legal materials which regulate question G1 can be interpreted in a number 
of plausible ways, at least two of which offer an answer to the charge of contradiction. 
Briefly, on one such account, we simply have two competing general principles 
in play. One principle (based on Dunlop and the narrow interpretation of Donoghue) 
holds that negligent contractors should not have to answer for any purely economic 
losses inflicted on non-contracting parties. The rival principle (based on Junior Books 
and Hedley Byrne) holds that where one person reasonably relies on another, then, 
where the latter’s negligence results in the former incurring purely economic loss, 
the latter must answer to the former. Alternatively, it may be argued that any 
contradiction in the law has been resolved by the decision of the House of Lords 
in D. and F. Estates. According to this reading, their Lordships have explicitly 
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25 cf the discussion in Dworkin, Law’s Empire (London: Fontana, 1986) pp 441—444. 
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rejected the broad interpretation of the neighbour principle in favour of the traditional 
narrow interpretation; and, by implication, the Hedley Byrne principle is to be 
restricted to cases of negligent statements. Thus, where the issue concerns a negligent 
act which has caused the plaintiff to suffer purely financial loss, the field is held 
by the narrow interpretation of the neighbour princple in conjunction with the 
unchallenged privity principle. 

It is not so clear, however, that the charge of contradiction can be answered in 
relation to the materials concerning questions G2 and G3. One reading of the law 
would be to recognise that, with regard to questions G2 and G3, the privity doctrine 
is the rule (to which there are a limited number of exceptions). In this light, the 
counter-principle cases have to be explained either as wrong, or as decisions falling 
within one of the exceptions to the rule, but where the judges have cast their reasoning 
in misleading terms.” Alternatively, one might attempt to construe privity as a 
mere prima facie principle which sometimes competes with a number of other prima 
jacie principles. But, this, we suggest, is a reading which is both too strong and 
too weak. From the standpoint of judges who are wedded to the privity doctrine 
it is surely too weak; for such judges, privity is to be treated as a rule (albeit subject 
to exceptions). While, from the standpoint of judges who espouse the 
counterprinciples, it is surely too strong; for such judges, privity lacks even prima 
facie force. We need not, however, press the point. For reasons which will become 
apparent shortly, we can afford to concede that, whilst the charge of contradiction 
looks stronger in respect of the materials relating to questions G2 and G3 than G1, 
even here it is not proven. 

Although violation of the principle of non-contradiction is a particularly dramatic 
form of irrationality, from a practical viewpoint, lack of clarity in the law is equally 
serious. The significance of this is that, even if the charge of contradiction can be 
parried, the materials relating to our generic question unquestionably suffer from 
a distinct lack of clarity. 

In relation to question G1, it may be argued that, following the clarification of 
the law in D. and F. Estates, the position is perfectly plain. This, however, is 
altogether too sanguine a view. Quite simply, it is not clear that, in our generic 
situation, no Court will give A a remedy against C. Admittedly, we can say that 
it is extremely unlikely that a Court will apply the Junior Books principle in A’s 
favour. But, can we be sure that the Hedley Byrne principle has been side-lined? 
More importantly, can we be sure that the Courts will not hold that A has an implied 
collateral contract with C, and thus a direct remedy (as in Charnock v Liverpool 
Corporation’)? The point is that the legal materials still permit a resourceful judge 
to grant A a direct remedy against C. These considerations apply a fortiori to questions 
G2 and G3. For, as we have seen, in respect of these questions, there has been 
no attempt to clarify the legal position, the privity doctrine and the counterprinciples 
both being claimed to represent the law. Indeed, the legal position is so opaque 
that, if, for instance, the Harvey case were to be appealed to the House of Lords, 
it is anybody’s guess which way the decision would go. 

Our claim that the materials are unclear should not be misunderstood. It is not 
simply a matter that competing principles are in play. The irrationality lies in failing 








26 cf Lord Reid’s discussion in Scruttons [1962] AC 446, 477—479 of the Elder Dempster case, and 
his conclusion (at p 479) that the decision was ‘an anomalous and unexplained exception to the general 
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3rd ed, 1985) at p 159. 
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to offer any reasoned basis for giving one principle priority over another in a particular 
situation. No doubt, we can agree with Fuller that clarity is an ideal to which law 
may only aspire. Even so, we need some indication that the law is at least 
aspiring in the right direction. By and large, however, the regulation of our generic 
situation is singularly lacking in this respect; and, it is for this reason, not because 
the law embodies competing principles as such, that the privity regime is irrational. 

In our contention, therefore, the law in this area is possibly contradictory and 
certainly unclear. This, however, is not the full extent of the irrationality. As Fuller 
has emphasised, the very cornerstone of legal rationality (he would say of the Rule 
of Law) is the requirement of congruence, that the law should be administered in 
a way which is congruent with the law as declared.” Where the law as declared 
is contradictory or unclear, the requirement of congruence cannot be satisfied. Of 
course, where a judge relies on some part of the law as declared, his decision will 
involve partial congruence; but, ex hypothesi, there cannot be complete congruence 
where a judge bases himself on one stream of authority rather than another, both 
streams of authority retaining their status as declared law. Accordingly, it may be 
thought that, to charge the law with irrationality in the shape of incongruence would 
be to add little to what we have already said. However, this would be a mistake. 

For the sake of argument, let us suppose that privity holds the field, that there 
are no counterprinciples in play. To the privity principle, however, there are a number 
of exceptions, some statutory, some Common Law (such as agency, trust, and implied 
contract). This means that unless the facts can be’fitted within one of the recognised 
exceptions, our generic questions must be answered negatively in accordance with 
the dictates of the privity principle. The crucial feature of this is the proviso, ‘unless 
the facts can be fitted within one of the recognised exceptions’. For, as any realist 
must recognise, our judges have been astute to slot the facts into the exceptional 
categories where this has been necessary for the achievement of a convenient or 
fair result.*° So, from the through-transit cases in the last century?’ to Lord 
Wilberforce’s manipulations of the facts in the modern stevedoring cases,” result- 
orientated judges have subverted privity by liberal and flexible employment of the 
categories of exception. Hence, we find a textbook case of incongruence, as lip- 
service is paid to privity while the exceptions are deployed in order to promote 
the transitive conterprinciples. 

How, then, are we to account for such irrationality in the law? What is it about 
our generic question that impels the law towards contradiction, a lack of clarity, 
and incongruity? Fundamentally, the source of the problem is that, in certain 
circumstances, some judges implicitly feel that it is appropriate to treat the particular 
contractual relationships as transitive, while other judges — for one reason or another 
— persist in treating such relationships as intransitive. To remedy this state of affairs, 





28 op cit note 9 supra, esp pp 41—44. 

29 op cit note 9 supra, esp at pp 209—210. 

30 Generally, see Adams and Brownsword, Understanding Contract Law (London: Fontana, 1987), and 
Paterson, The Law Lords (London: Macmillan, 1982) (esp pp 140—143 concerning the ‘facade’ 
approach). And, with particular reference to the avoidance of the privity doctrine, see Gillam, ‘Products 
Liability in a Nutshell’ (1958) 37 Oregon LR 119, 153. 

31 Most famously, see Hall v North Eastern Railway Co (1875) LR 10 QB 437; and, for a helpful analysis 
of the through-carriage cases, see Battersby, ‘Exemption Clauses and Third Parties’ (1975) 25 University 
of Toronto LJ 371, 383—393. 

32 See New Zealand Shipping Co Lid v A M Satterthwaite and Co Ltd: The Eurymedon [1975] AC 154, 
and Port Jackson Stevedoring Pty Ltd v Salmond and Spraggon (Australia) Pty Ltd [1980] 3 All ER 
257. For a sustained critique of the former, see Rose, ‘Return to Elder Dempster?’ (1975) 4 Anglo- 
American LR 7. 
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the issue needs, first, to be addressed explicitly in terms of whether it is appropriate 
to treat particular contractual relationships as transitive or intransitive; and, then, 
we need to map out the respective zones of transitivity and intransitivity, clarifying 
the underlying principles on which our contractual cartography is based. Accordingly, 
our subversive question now becomes, ‘Why should we not treat the relationships 
(contractual and/or remedial) in the Junior Books situation as transitive?’ 


IV 


Let us concentrate, for the moment, on question Gl. We anticipate four 
fundamental objections to any proposal that A should be permitted to enforce the 
sub-contract against C (and so recover any financial losses arising from C’s defective 
performance). These are: (i) A is not a party to the sub-contract; (ii) A has given 
no consideration for the sub-contract; (iii) if A is permitted to enforce the sub-contract, 
this will be unfair on C if C cannot rely on the sub-contract provisions; and (iv) 
if A is permitted to enforce the sub-contract, this will open the floodgates. Objections 
(i) and (ii) effectively press the privity principle; objection (iii) is associated with 
Lord Brandon’s influential dissenting speech in Junior Books; and objection (iv) 
is the standard accompaniment to any attempt to expand liability. We can consider 
each of these objections in turn. 


(i) A is not a party to the sub-contract 


What does it mean to say that A is not a party to the sub-contract? Of course, it 
means that A is not in contract with C; but, to hold that this alone serves to exclude 
any claim by A against C, is to presuppose the privity principle and to beg the 
question. Accordingly, unless it means something more than this, there is nothing 
in this objection. 

Our best construction of this objection is that A is barred from suing C because 
A is not the addressee of C’s promise. This presupposes that it is only the promisee 
(the addressee of the promise) who has title to hold the promisor to account. Thus, 
if C promises B that he will confer some benefit on A, only B (as the addressee 
of C’s promise), not A, has the right to hold C to account. Yet, A may act in reliance 
on C’s promise, or he may simply form an expectation that he will receive the 
promised benefit from C, so he clearly has a stake in C’s promise. Why, then, should 
we suppose that he has no title to hold C to account? 

Three lines of response may be offered. It may be contended, first, that the concept 
of a promise presupposes that it is only the addressee who is entitled to hold the 
promisor to account; or, secondly, that this follows from the conventions upon which 
the practice of promising is (allegedly) founded; or, thirdly, that it follows from 
the particular moral theory which (allegedly) establishes that keeping one’s promises 
is a matter of obligation. We can indicate briefly why we find none of these arguments 
to be conclusive. 

The contention that the concept of a promise is, by definition, a purely private 
transaction wherein the promisor has only to answer to the promisee, is by no means 
obviously correct. Of course, it could be rendered true by stipulation; but this would 
trivialise the issue. If the alleged concept is not to be rendered true by simple 
stipulation, the argument must rest either on convention or on a ‘real’ (ie ‘essentialist’) 
definition.” If the argument rests on convention, there is certainly a common view 





33 Some writers employ the term ‘real definition’ to refer to a reportive definition which identifies some 
‘essence’ around which ordinary usage of a particular word revolves. This is not how we employ 
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that a promise creates a special bond between the promisor and the promisee, but 
it is not clear to us that this extends to excluding any claimant other than the promisee. 
If, alternatively, the argument were to rest on a real definition, we certainly would 
not discount such a strategy as a philosophical nonsense; however, without seeing 
the conceptual proof, we have no reason to believe that the contention can be 
sustained. 

A more likely line of argument is to appeal to the particular practice in which 
the duty to keep one’s promises is alleged to be grounded. Following this approach, 
it may be contended that the question of title to claim on a promise will be determined 
by the particular practice and custom in question. We can concede that, in principle, 
the ground rules of a particular practice may treat a third-party beneficiary as having 
no title to hold the promisor to account. On the other hand, it may be that convention 
will accord title to a wider range of claimants, including third-party beneficiaries. 
Or it may be that convention simply will not settle the matter. Insofar as there are 
conventions dealing with such matters in England, we are unaware that A is barred 
from holding C to account simply because A is not the addressee of C’s promise. 

It may be argued, however, that the basis of promissory obligation does not lie 
in convention per se, but in an underpinning moral theory which treats the keeping 
of one’s word as obligatory. This raises a whole host of difficult philosophical 
questions with which, for present purposes, we need not grapple. If the question 
is one of which moral theory has the correct view of the matter, it suffices to say 
that we have found the rights theory propounded by Alan Gewirth* to be the most 
convincing. According to Gewirth, an agent cannot coherently deny (that is, cannot 
deny without contradicting its own status as an agent) that it has a duty to respect 
the freedom and basic well-being of other agents. Agents are, thus, bound by what 
Gewirth calls the ‘Principle of Generic Consistency’ (for convenience, the PGC), 
the principle that you should ‘Act in accord with the generic rights of your recipients 
as well as of yourself’. Without doubt, promise-keeping is obligatory under the 
PGC,” and our reading of Gewirth’s theory suggests that the right to hold the 
promisor to account is not restricted to the addressee.” Given that Gewirth’s 





the term. In our terminology, a ‘real definition’ is a non-stipulative, non-reportive definition, which 
has a truth-value and which defines a conceptual (not a linguistic) essence. Cf Beyleveld and 
Brownsword, op cit note 10 supra, esp Ch 3. 
34 Gewirth, Reason and Morality (Chicago: University of Chicago Press, 1978). 
35 ibid, at p 135. 
36 The PGC seeks to protect agents against three categories of harm: viz, basic, non-subtractive, and 
additive harm. Although Gewirth first cites ‘suffering broken promises’ as one of his examples of 
a non-subtractive harm (ibid, at p 233), it is clear that he views promise-breaking as potentially harmful 
in relation to both non-subtractive and additive aspects of an agent’s well-being (see eg his reference 
to the ‘double harm’ involved in promise-breaking, ibid, at p 249). In his fullest statement as to why 
promise-breaking is wrong, Gewirth says: 
Promise-breaking is wrong because the promisor, for his own purposes, intentionally raises the 
promisee’s expectations in regard to the latter’s values or purpose-fulfilment and then, by breaking 
his promise, derives for himself an additive good at the promisee’s expense, so that the latter suffers 
a specific harm in basing his own projected action on a false expectation and on misplaced confidence 
(ibid, at pp 238—239). 
37 Gewirth offers no sustained analysis of promising. The two most important features of his remarks are: 
(1) promise-breaking is capable of inflicting both non-subtractive and additive harm on an agent, 
and, for this reason, it violates the PGC (see note 36 supra); and, 
(2) breaking a promise made to a dying person, although a ‘marginal situation,’ nevertheless 
is wrong because it may lead the promise-breaker to take promise-keeping (and other PGC 
obligations) less seriously (ibid, at p 239). 
A theory of promissory obligation, built around the PGC needs to answer at least five questions as 
follows: 
(A) Why, in general terms, is promise-breaking wrong? 
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argument effectively claims to have established an objective morality, it is hardly 
surprising that his claims should be hotly contested in philosophical circles.%8 
Nevertheless, we can freely admit that our espousal of (and, quite possibly, our 
interpretation of) Gewirth’s theory is controversial. For, unless one is to be dogmatic 
about such matters, it is at least as plausible as any other argument in favour of 
objective moral principles. 

Of course, sceptics of different kinds will insist that all philosophical positions 
(including Gewirth’s) which argue for an objective morality are untenable. However, 
for present purposes, such sceptics present no difficulty. Confronted by moral 
relativists, who believe that no particular set of moral principles is rationally justifiable 
in preference to any other set of moral principles, we can save ourselves the trouble 
of defending our views. We need only declare that Gewirth’s theory is in line with 
our commitments. Of course, moral relativists may not accept these commitments, 
but, on their own relativistic terms, this is their problem rather than ours. As for 
outright amoralists, who reject all moral discourse and all moral concepts, the present 
objection will make no sense anyway; for they simply do not believe in such notions 
as promises being obligatory and people — whether promisees or otherwise — having 
a moral right to hold a promisor to account. 

We submit, therefore, that, whilst these outline responses do no more than scratch 
the surface of profound philosophical questions, they are adequate for present 
purposes. On current showing, there is simply no reason why we should concede 
that it is only the addressee of a promise who has title to hold the promisor to account. 
We may also reflect that, if this line of argument turns out to hold the key to 
maintaining the privity principle, then no one, surely, will be more surprised than 
the proponents of the privity principle themselves. 


(ii) A has given no consideration for the sub-contract 


In English law, the doctrine of privity of contract is seen as being closely bound 
up with the doctrine of consideration. Sometimes, the privity principle is expressed 
in terms of a requirement that one must be a party to the contract; at other times, 








(B) Under what conditions does an expression of commitment qualify as a promise? 
(C) When is a promise binding? 

(D) To which agents are promisors bound by their promises? 

(E) Under what conditions, if any, may a promisor be released from his promise? 


Gewirth deals explicitly with (A) (see note 36 supra); but, for the rest, it is a matter of interpretation. 
Our outline answers to the remaining questions are as follows: 


(B) An expression of commitment qualifies as a promise if: (i) it is other-regarding: and (ii) the 
promisee knows that the commitment has been entered into. 

(C) A promisor is bound as soon as the promise is made. (Gewirth’s recognition of the potential 
damage to the promisee’s additive goods indicates that reliance is not a necessary pre-condition 
for a promise to become binding). 

(D) Quite simply, a promisor, being under a duty to keep his promise, is answerable to any agent 
for promise-breaking. In other words, any agent, irrespective of whether he knew about, 
formed expectations regarding, or relied on the promise, has a right to demand that the promisor 
should keep his word. Hence, the promise-breaker is answerable to all other agents for his 
violation of the PGC, not merely to the promisee. 

(E) A promisor may be released from his promise where: (i) the duty to keep one’s promise is 
overridden by a more compelling duty; (ii) where the promise is expressed to be subject to 
a releasing condition which now obtains; or (iii) the promisee legitimately releases the promisor 
from his duty. 


38 For a selection of the standard lines of objection to Gewirth’s theory, and for Gewirth’s response, 
see Regis (ed), Gewirth’s Ethical Rationalism (Chicago: University of Chicago Press, 1984). 
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it is expressed in terms of the need to provide consideration. As Viscount Haldane 
LC put it in Dunlop Pneumatic Tyre Co. Ltd v Selfridge and Co. Ltd:*° 


My Lords, in the law of England certain principles are fundamental. One is that only a person 
who is a party to a contract can sue on it. Our law knows nothing of a jus quaesitum tertio 
arising by way of contract ... A second principle is that if a person with whom a contract 
not under seal has been made is to be able to enforce it consideration must have been given 
by him to the promisor or to some other person at the promisor’s request.” 


Recently, Hugh Collins has helped to clarify this matter by emphasising that there 
are two separate questions entangled in these statements.*! First, there is the 
question of which promises the law of contract will enforce. Secondly, there is the 
question of who shall be recognised as having title to enforce an (otherwise 
enforceable) promise. Whereas the doctrine of consideration is an important part 
of the answer to the first question, there is no reason why it should necessarily be 
implicated in answering the second question. In the light of this, why should want 
of consideration bar A’s claim against C? 

The classic articulation of the case against A is in Tweddle v Atkinson® where 
Crompton LJ argued: 


The modern cases have, in effect, overruled the old decisions; they show that the consideration 
must move from the party entitled to sue upon the contract. It would be a monstrous proposition 
to say that a person was a party to the contract for the purpose of suing upon it for his own 
advantage, and not a party to it for the purpose of being sued.* 


This, however, is ambiguous. Is the objection to the third-party’s claim that he is 
immune from suit by the promisor, or that the third-party stands to get something 
for nothing? Either way, it is a poor argument. 

If the objection is that the third-party is immune from reciprocal suit by the 
promisor, the short — and conclusive — answer is that the promisor’s interests are 
fully protected by having a claim against the promisee. Moreover, we can turn 
Crompton LJ’s ‘monstrous proposition’ on its head: where C promises B that he 
will confer a benefit on third-party A, is it not the case that B is a party to the contract 
with C in just the one-sided sense of being at risk of being sued without receiving 
any direct compensating advantage to himself? 

If the objection is that the third-party stands to get something for nothing, the 
standard response is to argue that the promise has been bought by the promisee’s 
consideration; so it is not a case of someone getting something for nothing. Where 
the third-party, as in a Junior Books situation has actually provided consideration, 
albeit not to the defendant promisor, the standard response is even stronger. However, 
if the standard response is not felt to be adequate, we can support it in another way. 
Where the promisor fails to confer a promised benefit on a third-party, it is agreed 
that, in principle, the promisee should be able to hold the promisor to his word. 
Ideally, this means that the promisee should be able to obtain an order of specific 
performance against the defaulting promisor. Where the Courts assist the promisee 
in this way, the outcome is that the third-party gets his promised benefit, that he 
gets (if we regard it in this light) something for nothing. Yet, if no objection is 











39 [1915] AC 847. 

40 ibid, at p 853. 

41 See Collins, The Law of Contract (London: Weidenfeld and Nicolson, 1986) esp pp 48-50, and 
106—107. 

42 (1861) 1 B& S 393. 

43 ibid, at p 398. 


61 


The Modern Law Review i: [Vol. 54 


taken to an order of this kind, it makes no sense to object to direct enforcement 
by the third-party. ` 


(iit) If A is permitted to enforce the sub-contract against C, this 
may work an injustice on C who cannot set up the sub-contract 
provisions in his defence 


At the heart of Lord Brandon’s forceful dissent in Junior Books lies the following 
contention: 


It is, I think, just worth while to consider the difficulties which would arise if the wider scope 
of the duty of care put forward by the respondents were accepted. In any case where complaint 
was made by an ultimate consumer that a product made by some persons with whom he himself 
had no contract was defective, by what standard or standards of quality would the question 
of defectiveness fall to be decided? ... 

If ... the relevant contract or contracts can be regarded in order to establish the standard 
or standards of quality by which the question of defectiveness falls to be judged, and if such 
contract or contracts happen to include provisions excluding or limiting liability for defective 
products or defective work, or for negligence generally, it seems that the party sued in delict 
should in justice be entitled to rely on such provisions. This illustrates with especial force 
the inherent difficulty of seeking to impose what are really contractual obligations by 
unprecedented and, as I think, wholly undesirable extensions of the existing law of delict.“ 


Although this objection is widely thought to be a knock-down argument against the 
Junior Books principle, we can dismiss it quite quickly. 

We can concede that, if, in response to question G1, A were to be given a remedy 
against C, without permitting C to defend by reference to the sub-contract provisions, 
then this might be unfair on C. For instance, it would clearly be unfair in 
circumstances where A, having authorised B to sub-contract some of the work on 
certain terms, knew that C had undertaken the sub-contract work in reliance on 
these terms. But, why should we not permit C to rely on the sub-contract provisions 
in order to defend against A’s claim? Why, in other words, should we not answer 
question G3 in the affirmative? The reason, of course, is the privity principle, which 
debars C from setting up the sub-contract provisions in response to A’s claim. 
Accordingly, Lord Brandon’s objection argues quite rightly that, if privity is 
effectively to be lifted for the benefit of A, then this may work an injustice on C. 
This, however, presents us with a choice. Either, as with Lord Brandon, we decline 
to grant A the remedy; or, we bite the bullet and lift the privity restrictions in respect 
of each of our generic questions, leaving C free, in principle, to respond to A’s 
claim by setting up the terms of the sub-contract (or, equally, the terms of the head 
contract). If we take this latter step, and Lord Brandon’s argument give us no reason 
for not doing so, then this objection collapses. 


(iv) If A is permitted to enforce the sub-contract, this will open 
the floodgates 


The familiar floodgates objection may be read in three ways. First, the objection 
may be that, if A is granted a direct remedy against C, then a large number of potential 
plaintiffs in A’s position may be entitled to claim against defendants in the position 








44 [1983] 1 AC 520, 551—552. 
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of C. Secondly, the objection may be read as arguing that A cannot be allowed 
to have a direct remedy against C because this will then invite claims against C 
by plaintiffs who are not in A’s category, but who are in less eligible claiming 
categories. In other words, once A’s claim has been conceded, the law is on a slippery 
slope. The third reading of the objection does not focus as such on either the aggregate 
of claimants or on the classes of claimants, but on the weight of liability thrown 
onto C. The point is that C’s liability is being increased, and this may be undesirable. 

The first reading of the objection, at least standing alone, cannot be taken seriously. 
Because the law is general in its application, because it deals in general rules, any 
rule conferring a right to claim in a particular situation inevitably will affect a number 
of persons other than the plaintiff in question. Thus, if A were to sue B for breach 
of contract, it would be ludicrous to suggest that A should not be granted such a 
remedy on the grounds that this would open the door to all contracting parties to 
sue their defaulting contractual partners.“ But, it is no less absurd to suggest that 
A should be denied a direct remedy against C for this reason. Of course, if this 
would lead to the Courts being overrun by claimants, this would be a relevant 
consideration in the face of which difficult decisions about prioritisation of claims 
and/or levels of resources might have to be.addressed. However, whilst the somewhat 
open-ended terms of the decision in Junior Books itself may have acted as something 
of an invitation to speculative litigation, there is surely no reason to suppose that, 
by granting A a direct remedy against C in clearly specified contractual situations, 
there would be a serious risk of a flood. And, without such a risk, the floodgates 
argument is altogether unconvincing, let alone compelling. 

On its second reading, the objection has a familiar ring. How often before have 
we heard the cry that if this one step is taken then there is no reason why fifty should 
not be taken?** So, for example, it will be said that if we answer question G1 in 
the affirmative, then we will have no good reason for denying a remedy to A even 
where A has no contractual relationship with B. We could duck this challenge by 
offering assurances that the Junior Books situation really is self-contained. However, 
this would be disingenuous. For, whilst the reasons upon which we will shortly 
rely (ie as the basis for treating the contractual relationships in our generic situation 
as transitive) do not threaten to open the floodgates in the present sense, it may 
well be possible to argue for third-party remedies in a way which does have wider 
implications for the privity doctrine.” To this, there is little that we can say. If law 
is to be a rational enterprise, it must be principled, and it simply will not do to 
argue that the principles can be switched on and off whenever convenience so dictates. 

Finally, the floodgates argument may take a more sophisticated line. It may be ~ 








45 Markesinis, op cit note 1 supra, at p 380, makes this point particularly effectively: 


One hopes that no court would decline to consider the actions of persons suffering physical injury 
as a result of a nuclear accident or toxic waste contamination on the ground that hundreds or even 
thousands of claims could be involved. 


Although cf Atkin LJ’s appeal to the floodgates argument in Balfour v Balfour [1919] 2 KB 571, 
579. And, for another view of this case, see Hedley, ‘Keeping Contract in its Place — Balfour v 
Balfour and the Enforceability of Informal Agreements’ (1985) 5 Oxford Journal of Legal Studies 391, 

46 See eg Alderson B. in Winterbottom v Wright (1842) 10 M and W 109, 115, cited by Lord Buckmaster 
(dissenting) in Donoghue v Stevenson [1932] AC 562, 568, before being repeated in its own right 
at p 577. 

47 Building on Gewirth’s PGC (see notes 36 and 37 supra), it may be argued that, because promisors 
have a duty to keep their promises, remedies for broken promises should be available to both promisees 
and third-party beneficiaries. This, of course, would have implications not only for the privity principle 
but also for the doctrine of consideration. 
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argued that, if defendants, or their insurers, cannot meet claims under a regime 
of extended liability, there is little point in opening the valve. Whilst there is certainly 
something in this objection — and the case of liability for medical negligence is 
the paradigm — there is nothing to suggest that it is particularly relevant to liability 
in the Junior Books situation.*® Moreover, it must be borne in mind that if, in 
Junior Books itself, the plaintiffs had reached an adequate compromise with the 
main contractors, the relevant part of which the latter had then recouped from the 
subcontractors, no one would have dreamed of raising the floodgates argument against 
this. If, therefore, no objection is taken when liability is passed down the chain 
of contracts, it is irrational to raise the objection when the subcontractors are made 
to answer for their negligence by a direct rather than a circuitous route. 

In our submission, therefore, the floodgates argument, like the previous three 
objections, offers no compelling reason against answering question G1 in the 
affirmative. Accordingly, we can take our subversive question one stage further. 
Let us turn it into a proposal, a proposal that our generic questions be given positive 
answers. 


V 


Our argument thus far has been negative, contending that there is no good reason 
for treating the relationships in the Junior Books situation as intransitive (whether 
by irrationally closing the question as a result of a dogmatic application of the privity 
principle, or by supposing that there are considerations which decisively militate 
against treating the relationships as transitive). Are there, however, any positive 
considerations in support of our proposal? In this section, we will outline two 
principles, the ‘breakdown’ and the ‘subsumption’ principles, which, in our 
contention, justify granting A a direct remedy against C (and, concomitantly, C 
‘transitive’ defences against A). 

The breakdown principle is easily explained and, in effect, it involves an immanent 
critique of the reasoning which has underpinned the retrenchment from Junior Books. 
In a number of the cases where A has been refused a tortious remedy against C, 
the point has been taken that A has an alternative means of recovering his losses,” 
particularly by suing back down the chain of contracts. In other words, A should 
pursue his remedy by suing B in contract, leaving B to sue C in contract. Thus, 
in Simaan General Contracting Co. v Pilkington Glass Ltd (No. 2), where the 
relevant contractual chain comprised a building owner, Sheikh Al-Oteiba, (A), a 
main contractor, Simaan, (B), a subcontractor, Feal, (C), and a manufacturer of 
glass units to be incorporated in the building, Pilkington, (D), Bingham LJ said: 





48 For the sake of argument, however, let us suppose that we are wrong about this. Suppose that our 
proposal Jed to a flood of claims as a result of which building contractors and the like began to operate 
without insurance, at least so far as liability for purely economic loss was concerned. It is difficult 
to know quite what the effect of this would be. However, a reasonable speculation is that uninsured 
contractors would look altogether less eligible defendants, and that the flood would subside. 

49 See eg Simaan General Contracting Co v Pilkington Glass Ltd (No 2) [1988] 1 All ER 791 (by suing 
back down the chain); Greater Nottingham Cooperative Society Ltd v Cementation Piling and 
Foundations Ltd {1988] 3 WLR 396 (by direct contract); Leigh and Sillavan Ltd v Aliakmon Shipping 
Co Ltd [1986] AC 785 (either by assignment of the right to sue, or by stipulation under the principle 
of The Albazero [1977] AC 774). Cf Goode, ‘Ownership and Obligation in Commercial Transactions’ 
(1987) 103 Law Quarterly Review 433, esp at pp 453—459. 

50 [1988] 1 All ER 791. 
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I do not think it just and reasonable to impose on Pilkington a duty of care towards Simaan 
of the scope contended for [ie to account directly to Simaan for their purely economic loss] 
... Just as equity remedied the inadequacies of the common law, so has the law of torts 
filled gaps left by other causes of action where the interests of justice so required. I see no 
such gaps here because there is no reason why claims beginning with the sheikh should not 
be pursued down the contractual chain ... ending up with a contractual claim against 
Pilkington. That is the usual procedure. It must be what the parties contemplated when they 
made their contracts. I see no reason for departing from it.>! 


Hence, Simaan, having a contractual avenue of recourse against Feal, were not to 
be permitted to use the tortious route directly against Pilkington. 

It will be appreciated, however, that the basis of the thinking in Simaan was not 
that the plaintiffs should have no remedy. Far from it, the thinking was that the 
plaintiffs should have a remedy and that this was better delivered by the ordinary 
contractual route rather than by the Junior Books tortious route. But, what if, for 
some reason, the ordinary contractual route were blocked? For example, what if 
the subcontractor in Simaan were insolvent, or protected by exemption clauses? 
Or what if the action in contract were time-barred, or if, as in Junior Books, there 
were a settlement which precluded any further contractual claim? In such circum- 
stances, the implication of Simaan is not that the tortious route should necessarily 
be opened up but that it should be made available to the plaintiff if, all things 
considered, this were required in ‘the interests of justice.’ Of course, there is room 
for discussion about precisely what the interests of justice might require but this 
is not something about which we need presently agonise. For present purposes, 
the point to be extracted from Simaan is its implicit recognition of the principle 
that, in a Junior Books situation, the plaintiffs should have a remedy, ordinarily 
sounding in contract (down the chain of contracts) but, in some exceptional 
circumstances, sounding directly in tort. 

We can reformulate this as our breakdown principle as follows: in a Junior Books 
situation, in response to question G1, A should have a direct remedy against C in 
circumstances where A’s ordinary avenue of contractual recourse against B is barred. 
Unlike the thinking in Simaan, we are not supposing that A’s back-up remedy must 
be tortious; in fact, for a number of reasons, we assume that a direct contractual 
remedy against C would be rather more satisfactory. For one thing, this would bring 
C’s potential liability into line with the full extent of his contractual undertakings 
to B, rather than limit A’s claim to the narrow question of negligent performance 
of the subcontract. Accordingly, if we were to apply the breakdown principle to 
the facts of Junior Books itself, we would hold that, A’s contractual claim against 
B being barred (by virtue of the compromise), A should have a direct contractual 
claim against C for any outstanding losses occasioned by C’s defective subcontract 
work. 

To this, we anticipate two lines of objection. First, it may be objected that such 
a direct remedy would be manifestly incompatible with the interests of justice. Second, 
it may be argued that the breakdown principle is simply incompatible with the 
retention of the doctrine of privity of contract. 

The first objection picks up Lord Brandon’s point in Junior Books, where, it will 
be recalled, his Lordship argued that a direct remedy for A against C would be 





51 ibid, at pp 803—804. 

52 This would also avoid raising unnecessary anxiety about an explosion of negligence liability. Quite 
probably, Junior Books would have gone relatively unnoticed if the clients had recovered through 
an implied collateral contract with the subcontractors. 
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unfair if A were to be able, thereby, to outflank exemption clauses in the chain 
of contracts. This is a point well-taken. Accordingly, as we intimated in our earlier 
discussion of this point, a corollary of giving question G1 an affirmative answer 
is that we must give affirmative answers, too, to questions G2 and G3. In other 
words, where the breakdown principle comes into play we must treat the contractual 
relationships as transitive, thus allowing C to rely on any of the contractual exempting 
provisions in order to answer A’s claim. Hence, the privity rules are not relaxed 
in a one-sided fashion and the opportunity to address the demands of the interests 
of justice is fully preserved. 

The second objection is more complex. Let us start by discriminating between 
what we may term the ‘substantive’ and the ‘procedural’ aspects of the privity 
principle. The substantive aspect of privity holds: (i) no one has title to take the 
benefit of a contract unless that person is a party to the contract; and (ii) no one 
may be burdened by the terms of a contract to which he is not a party. The procedural 
aspect, as evidenced in Simaan, holds that where a plaintiff who suffers purely 
economic loss is in a position to recover his loss by pursuing a contractual claim, 
then the claim must be processed down the chain of contracts. Because the breakdown 
principle is immanent in the procedural aspect of privity, it may be thought that 
this leaves the substantive aspect of privity unaffected. However, this is not correct. 
As we have seen, a corollary of the breakdown principle is that C must be permitted 
to defend against A’s claim by reference to either the head contract or the subcontract 
provisions. In both cases, this violates the substantive aspect of privity. 

Does it follow, therefore, that, once the breakdown principle is adopted, there 
is no room left for any residual doctrine of privity? On our present argument, this 
does not follow. The breakdown principle applies only to situations where the plaintiff 
already has a contractual remedy; it does not confer title to sue as such. Accord- 
ingly, in the classic privity cases, such as Tweddle v Atkinson,* where a gratuitous 
third-party beneficiary, A, is attempting to enforce a contract between B and C, 
the breakdown principle does not operate and the substantive aspect of the privity 
doctrine holds good. Similarly, the breakdown principle does not allow contracting 
parties to transfer a risk to a non-contracting party. On present showing, therefore, 
adoption of the breakdown principle does not entail wholesale abandonment of the 
privity principle.” Instead, it involves treating the contractual relationships in a 
particular kind of situation as transitive, and it does so in a way which clarifies 
the implications of the privity doctrine. 

There is a second reason for thinking that A should have a direct remedy against 
C, our so-called ‘subsumption’ principle. To introduce this principle, we can return 
to one of the cornerstones of Lord Roskill’s speech in Junior Books, the idea that 
there was a special relationship between the respondent clients and the appellant 
subcontractors. The appellants in Junior Books, as his Lordship remarked, 


though not in direct contractual relationship with the respondents, were as nominated sub- 
contractors in almost as close a commercial relationship with the respondents as it is possible 
to envisage short of privity of contract .. .%6 





53 Formally, this amounts to the following: SAP (the substantive aspect of privity) implies PAP (the 
procedural aspect of privity), from which we derive BP (the breakdown principle) (ie not-PAP), which 
implies not-SAP. This squares logically, for if ‘SAP entails PAP,’ then by modus tollens ‘Not-PAP 
(BP) entails not-SAP.’ 

54 (1861) 1 B & S 393. 

55 Buf cf our remarks in note 47 supra. 

56 [1983] 1 AC 520, 542. 
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Elaborating upon this notion, Lord Roskill identified eight critical factors: 


(1) The appellants were nominated subcontractors. (2) The appellants were specialists in 
flooring. (3) The appellants knew what products were required by the respondents and their 
main contractors and specialised in the production of those products. (4) The appellants alone 
were responsible for the composition and construction of the flooring. (5) The respondents 
relied upon the appellants’ skill and experience. (6) The appellants as nominated subcontractors 
must have known that the respondents relied upon their skill and experience. (7) The relation- 
ship between the parties was as close as it could be short of actual privity of contract. (8) The 
appellants must be taken to have known that if they did the work negligently ... the resulting 
defects would at some time require remedying by the respondents expending money upon 
the remedial measures as a consequence of which the respondents would suffer financial or 
economic loss.*” 


The most natural interpretation of these factors is that Lord Roskill regarded the 
relationship as ‘special’ because the plaintiffs had foreseeably relied to their detriment 
on the defendants’ expertise. However, this interpretation is not without its difficulties. 
As Robert Goff LJ persuasively argued in Muirhead v Industrial Tank Specialities 
Ltd," it is unclear on the facts of Junior Books in what sense there was material 
reliance by the plaintiffs. After all, it was not as though, the defendant subcontractors 
having carried out the flooring work, the plaintiffs relied on it in any significant 
sense. Faced with this lack of fit, Robert Goff LJ suggested that the key to the special 
relationship perhaps lay in the defendants having voluntarily assumed direct responsi- 
bility for any defective work. However, the difficulty with this reading, he thought, 
was that it was incompatible with the contractual structure. Although it may be 
possible to convert these ideas into a convincing line of argument in favour of the 
relationship being special, we need not attempt any such reconstruction; for, quite 
simply, the nub of the matter lies elsewhere. 

The situation in Junior Books involves a special relationship between the parties 
(A and C), because the contracts to which they are parties are specially related. 
The subcontract is already, so to speak, contained within, or subsumed under, the 
main contract. Moreover, the subsumption of the subcontract in relation to the main 
contract can be viewed both functionally and causally. Functionally, the subcontract 
draws its purpose from the main contract, in the sense that the main contract sets 
out the client’s needs and the subcontract is dedicated to securing the performance 
of some of these needs. Causally, the very existence of the subcontract depends 
upon the main contract; the latter is the raison d’étre of the former. In short, the 
main contract and the subcontract are, so to speak, organically related. Given this 
organic relationship between the two contracts, the factors listed by Lord Roskill 
are largely irrelevant. It is immaterial whether subcontractors are nominated or 
domestic (ie non-nominated), whether they are specialists, or whether they have 
sole responsibility for the work. Equally, it is immaterial whether the building owners 
rely on the subcontractors, or whether the latter know about or foresee such reliance 
by the former. The point is, quite simply, that the contracts in such a situation are 
specially related; and the subsumption principle holds that, where contracts are so 
related, then A should have a direct remedy against C (and, concomitantly, C should 
have the benefit of any transitive defences against A). 


57 ibid, at p 546. 

58 [1986] QB 507. 

59 ibid, at pp 526—527. 

60 cf the idea of a ‘network contract’ in Adams and Brownsword, ‘Privity and the Concept of a Network 
Contract’ (1990) 10 Legal Studies 12. Both the subsumption principle and the idea of a network contract 
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Now, it cannot be said that, in the course of the retrenchment from Junior Books, 
the Courts have failed to attend to the question of contractual structure. On the 
contrary, one of the leading themes in the recent case-law is the emphasis on the 
significance of the particular contractual structure.*' Where a chain of contracts has 
formed the background to A’s direct negligence claim against C, the Courts have 
treated the contractual structure as militating against A’s claim. In our contention, 
this misreads the significance of the structural consideration. Where the contracts 
are organically related, the significance of the contractual structure is not to put 
distance between A and C, but to involve C in the main contract enterprise. Instead 
of conceiving of the contractual structure thus ‘(A-B) and (B-C),’” we should think 
of it as ‘(A-(B-C)-B)’; in other words, we should regard C’s subcontract performance 
as a component of the main contract performance. Viewed in this way, the logic 
of the contractual structure can only be that C has been co-opted into the work and 
that A should have a direct remedy against C. 

Although the subsumption principle joins with the breakdown principle in 
supporting a direct remedy for A against C, it should be noted that the principles 
are not co-extensive. In one sense, the breakdown principle is broader than the 
subsumption principle, for it can apply wherever there is a chain of contracts, even 
though the contracts are not organically related. For example, suppose that A buys 
defective goods from B, the goods having been manufactured and sold to B by C. 
These contracts are not organically related. Nevertheless, the breakdown principle 
argues that, where A’s claim against B is barred, then A should be entitled to recover 
his financial loss by direct action against C. In another sense, however, the breakdown 
principle is narrower than the subsumption principle. Whereas, under the former 
principle, A has no direct action against C unless his action against B is blocked, 
under the latter principle, A has a direct action against C simply in virtue of the 
logic of the contractual structure. In other words, under the subsumption principle, 
A has a direct recourse against C irrespective of whether the ordinary contractual 
channel of recovery (against B) is blocked. 

If our arguments are correct, the breakdown and the subsumption principles are 
already latent in the doctrines currently employed by the Courts as they retreat from 
Junior Books. Why, then, have these ideas failed to surface? The blockage basically 
results from thinking that contractual relationships must be treated as intransitive 
in the strong sense. As we have argued already, this is not conducive to rationality. 
So leng as this blockage remains, the Courts will be happy to appeal to the ‘alternative 
remedy’ argument to defeat A’s direct negligence claim against C, but they will 
be reluctant to push the argument through to its logical conclusion (where, as we 








presuppose a cluster of contracts focused on an organising transactional purpose, together with a 
relaxation of the privity restrictions. However, the genesis of the two notions is rather different. 
Briefly, the idea of a network contract emerges as a practical response to the ideological tensions 
evident in judicial treatment of privity questions (generally, see Adams and Brownsword, 
Understanding Contract Law (London: Fontana, 1987), pp 93—96). It is an idea which should appeal 
strongly to both ‘market-individualists’ (who will approve of it as closing the gap between contract 
doctrine and commercial practice) and to ‘consumer-welfarists’ (who will value the opportunity explicitly 
to address questions of transactional fairness). ‘Formalists,’ admittedly, will be concerned about any 
encroachment on privity. However, the basic idea already has some support in the precedents, and 
its scope can be delimited in such a way that calculability is not unacceptably undermined. Accord- 
ingly, whereas the subsumption principle truly is a matter of principle, the idea of a network contract 
is essentially a pragmatic compromise. 

61 cf Brownsword, ‘Contractual Settings, Structures, and Strictures’ (1989) 133 SJ 682. 

62 Quite apart from the fact that it beggars the imagination to suppose that the parties set up a chain 
of contracts in order to deny A a direct remedy against C. 
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have seen, it does make some inroads into the substantive aspect of privity). Hence, 
the breakdown principle will remain suppressed. Similarly, the subsumption principle 
has not been articulated because the Courts, haunted by the intransitivity of contractual 
relations (which the substantive aspect of the privity principle guarantees), have 
misread the significance of organic contractual structures. Once this blockage is 
removed, it will be possible to argue that, whilst some contractual structures signify 
intransitive relationships, others signify transitive relationships; and it should then 
be possible to rectify the mistaken reading of organic contractual structures. 


VI 


In the light of the foregoing discussion, we have a subversive answer to our subversive 
question. In our generic situation, A should be able to sue C directly for breach 
of contract. What are the general implications of this answer? And, more specifically, 
does it follow that Junior Books itself was, after all, correctly decided? 

We can summarise the general implications of our proposal quite briefly. First, 
let us recall that privity questions may arise either in ‘single-contract’ settings (eg, 
where A, a gratuitous third-party beneficiary, seeks to enforce a contract between 
B and C) or in ‘multi-contract’ settings (eg, where A, who is in contract with B, 
seeks to enforce a contract between B and C). Whilst many of the standard illustrations 
of the privity principle are found in single-contract contexts,* most of the reported 
difficulties (such as the issues posed by our generic question) have been encountered 
in multi-contract contexts. The critical point is that, because the breakdown and 
the subsumption principles only have any purchase in multi-contract contexts, it 
follows that our proposal has no direct bearing on privity in single-contract contexts. 
However, it does not follow that the single-contract context represents an inner 
sanctum where the privity doctrine must automatically apply — this is a question 
that remains to be addressed. It is simply that our focus on transitivity entails that 
single-contract settings escape the reach of our present discussion.“ 

In multi-contract contexts, our proposal would involve a substantial re-writing 
of the law. Because many commercial transactions (eg, in the fields of construction 
and carriage) are implemented through a cluster of main contracts, subcontracts, 
sub-subcontracts, and the like, many such clusters would fall within the scope of 
the subsumption principle. In this light, one of the modern mainstays of the privity 
doctrine, the line taken by the majority of their Lordships in Scruttons, would have 
to be revised in favour of the approach found in cases such as Elder Dempster, 
Carey, and Harvey. The implications of the breakdown principle would be no less 
important. Quite apart from facilitating direct claims in commercial contractual 





63 For the ‘benefit’ limb of the privity doctrine in single-contract contexts, see eg Tweddle v Atkinson 
(1861) 1 B & S 393; for the ‘burden’ limb, see eg Haseldine v C A Daw and Son Ltd [1941] 3 All 
ER 156, esp at p 185. Where the third-party has no contractual connection with the head contractors, 
it is tempting to think that the privity doctrine is (i) unfair in depriving third-party beneficiaries of 
a remedy, but (ii) fair in protecting third-parties against prejudice. Cf Andrews, ‘Does a Third Party 
Beneficiary have a Right in English Law?’ (1988) 8 Legal Studies 14. However, as we have argued, 
once the third-party is brought into a contractual connection with the head contractors, the case for 
protecting the third-party against prejudice becomes much less straightforward. 

64 In other words, our focus on transitivity necessarily presupposes a three-party setting in which a particular 
relationship, R, obtains between both A and B, and B and C. Although privity questions in single- 
contract contexts imply a three-party setting, the particular relationship, R, obtains between only two 
of the parties. For a possible line of argument with respect to single-contract settings, see note 47 supra. 
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settings (ie, in those settings where the subsumption principle did not apply), it would 
open the way for consumers to bring direct claims for purely economic loss against 
others than the immediate suppliers of defective goods and services. Of course, 
suing back down the chain of contracts would remain the standard avenue of recourse, 
but where this avenue failed (in circumstances where, other things being equal, it 
would have been available to the consumer) the breakdown principle would bring 
a back-up remedy into play. Although this would be something of an innovation 
in the Common Law, it would not be altogether out of step with either the everyday 
practice of pursuing claims directly against the manufacturers of defective goods, 
or with a number of statutory interventions aimed at giving consumer purchasers 
effective remedies.© 

Returning full circle to our starting point, we can assess the decision in Junior 
Books and the retrenchment from that case. Dealing first with the retrenchment, 
our view, of course, is that the Courts have followed the wrong path. Moreover, 
in cutting back on Junior Books, the Courts have fallen foul of the so-called ‘privity 
fallacy,’ a fallacy supposedly laid to rest by Donoghue v Stevenson.© In our 
generic situation, the following three versions of the fallacy are particularly relevant: 


(1) A has no tortious remedy in negligence against C because A has no contract 
with C. 

(2) A has no tortious remedy in negligence against C because A has a contract 
with B. 

(3) A has no tortious remedy in negligence against C because C is in contract 
with B. 


As we have said, during the course of the retrenchment from Junior Books, the 
Courts have persistently rejected A’s claim in negligence against C on the grounds, 
either that A has an alternative remedy against B, or that the contractual structure 
militates against A having a direct claim against C. The former argument effectively 
denies A a direct claim against C on the grounds that A has a contract with B, and, 
thus, perpetrates version (2) of the privity fallacy; while the latter argument can 
be interpreted as committing any one, or all three, of the privity fallacies. Whilst 
there is no rescuing the fallacies themselves, the Courts could at least put the law 
on a more rational footing if the breakdown and the subsumption principles were 
explicitly recognised. Once this happened, once A had an effective contractual remedy 
against C in our generic situation, we could at least make sense of the idea that 
A should have no direct claim in negligence against C. 

Finally, what are we to make of the decision in Junior Books itself? Applying 
the breakdown principle to the facts of the case, the plaintiffs, being barred by the 
compromise from pursuing their claim against the main contractors, were rightly 
granted direct recourse against the defendants (albeit in tort rather than in contract). 
Similarly, applying the subsumption principle, the contracts in Junior Books being 
organically related, the plaintiffs were correctly held to have a direct remedy against 
the defendants. However, against the plaintiffs’ claim, the defendants should have 
been allowed to raise any defences made available by treating the contractual relation- 
ships as transitive. This takes us back full circle, therefore, to the question of whether 





65 Most obviously, see the Consumer Protection Act 1987 (although admittedly not in relation to claims 
for purely economic loss). For an assessment of the rationality of strict product liability, see Beyleveld 
and Brownsword, ‘Impossibility, Irrationality and Strict Product Liability’ Anglo-American Law Review 
(forthcoming). 

66 [1932] AC 562. Donoghue dealt with fallacies (1) and (3) (see text infra). 
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(if the point had been taken) the defendants in Junior Books should have been allowed 
to shelter behind the settlement struck between the plaintiffs and the main contractors. 

In principle; the answer to this question is quite straightforward. If the import 
of the settlement was that the plaintiffs accepted the risk of any further loss arising 
from the defective floor, then the defendants should have had a good defence. In 
practice, of course, there might be difficult questions of construction concerning 
the precise meaning of the settlement.” Nevertheless, the general principle is 
clear: if the facts, on their best interpretation, disclose that the plaintiffs have taken 
the risk then the defendants have a good defence to the plaintiffs’ direct claim. 
Accordingly, if in Junior Books, as Atiyah supposes,® the compromise put the risk 
on the plaintiffs, then the House was only half right: A was rightly allowed to bring 
a direct claim against C, but C had a good defence to the claim based on the 
settlement. 

This brings us to the sting in the tail. If our arguments are sound, the conven- 
tional wisdom about Junior Books has things almost entirely the wrong way round. 
The general principle adumbrated by the majority of their Lordships (most forcefully 
by Lord Roskill) was correct: in the generic situation represented by Junior Books 
(whether by virtue of the breakdown or the subsumption principle), A should have 
had direct recourse against C. However, the ruling on the facts, effectively that 
A should recover from C, may have been wrong: if the settlement between A and 
B involved A taking the risk of further financial losses arising from C’s defective 
work, then C should have had a good defence against A’s claim. 








67 cf Pacific Associates Inc v Baxter [1989] 3 WLR 1150. 
68 Atiyah, loc cit note 8 supra. 
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I am satisfied that the defendants’ real concern is to obtain a two-year delay so that they 

may continue to trade in infringement of the criminal law and at very great profit to themselves, 
in the hope that the answers to these theoretical questions can be long delayed. 

Wychavon District Council v Midland Enterprises (Special Events) and Another 

[1988] 1 CMLR 397, per Millet J, at p 409. 


The Sunday trading controversy continues. Sunday trading is big business, but the 
Shops Act 1950 places statutory restrictions on this activity. This issue not only 
remains the only major legislative defeat of this Government in over 11 years of 
power, but is continuing to create legal and constitutional repercussions of some 
significance. The influence of the many individuals and pressure groups who wish 
to preserve the distinct nature of Sunday has so far frustrated the Government’s 
attempts to repeal the Act; but the Government’s refusal to intervene and assist 
enforcement weakens the rule of law. 

The quest for profit by a number of multiple retailers has encouraged them to 
adopt a corporate policy of trading illegally on Sunday. For example, B&Q, a 
publically quoted company, estimates that sales on Sunday represent goods to the 
total value of £168 million.' This represents almost 23% of the company’s 
turnover, the overwhelming majority of which is illegal. A number of well-known 
multiple retailers from Woolworth to Texas Homecare (in fact, most of the DIY 
traders) from Habitat to Comet have adopted a similar policy. The Shops Act 1950 
stands in their way. 

An Act of Parliament is under assault. The tactics of certain retailers are to bring 
the law into disrepute and make it unworkable and to make the cost of its enforcement 
prohibitive. In the process many law-abiding retailers (or those who are deterred 
by the penalties) are losing their livelihood through unfair competition. 


History and Present Legislation 


A prohibition on Sunday trading appears to have existed as early as the tenth 
century.2 The Fairs and Market Act 1448 forbade the showing of goods on 
Sundays and certain feast days. This was followed by the Sunday Observance Acts 
1627 and 1677, only repealed in 1969 as part of the regular process of statute law 
revision. The nineteenth century saw, as a result of the industrial revolution, numerous 
statutes regulating the hours and conditions of employees due to the extremely long 
hours worked (such as the Shop Hours Regulation Act 1886 and the Shop Hours 
Act 1904). The previous century witnessed a resurgence of Sabbatarianism, with 
the foundation of the Lord’s Day Observance Society in 1831. 





*Barrister. 
1 Submissions to European Court in Torfaen BC v B&Q Plc, Case 145/88 [1990] 1 All ER 129. 


2 A memorandum from Latimer House in Oxford, ‘Sunday Trade — A Christian Perspective’ makes 
reference to an Act regulating Sunday trading dating back to the reign of King Athelstan (925—941). 
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The current legislation, the Shops Act 1950, is a consolidating Act which incor- 
porates Acts and Regulations from 1912 to 1938. Section 47 provides that ‘every 
shop shall be closed on Sundays for the serving of customers,’ though the Fifth 
Schedule to the Act lists exempted goods that it is permissible to sell on Sunday. 
Moreover, local authorities can make a partial exemption order by virtue of section 48 
permitting shops to open on Sunday morning till 10 o’clock for the sale of bread, 
fish and other provisions commonly sold in grocers’ shops. Section 51 permits Sunday 
trading in a holiday resort for up to 18 Sundays a year and section 54 creates a 
number of exemptions for markets in London established prior to January 1936.3 

The Shops Act 1950 has had a turbulent history. Since 1950 there have been 20 
abortive attempts at legislative change (two of which were introduced by the 
Government of the day) and three departmental committees have been appointed 
to review the law. Meanwhile, the scope of the arguments over Sunday trading has 
shifted from the form and the extent that restrictions should take to whether there 
is any desire for them at all. 


The Auld Report and Shops Bill 1985 


Since 1979, the Government has been committed to a free market philosophy and 
a policy of deregulation. ‘Market forces’ should direct our national destiny and British 
industry and commerce should be exposed to unfettered competition in the belief 
that this would result in a leaner and fitter economy. In such conditions (together 
with the Government’s general commitment to business interests), the Shops Act 
1950 is seen as the embodiment of protectionism, the power of vested producer 
interests secured at the expense of the consumer, and as such the 1950 Act is a 
relic of a previous age. 

On 11 August 1983, Leon Brittan, then Home Secretary, appointed the Auld 
Committee* to enquire into proposals to amend the Shops Act for the purposes of 
late night shopping and Sunday opening. The Committee reported in November 
1984 favouring total ‘abolition ... of all legal restrictions on [opening] hours.’ 
With these words, the Auld Committee set in motion the most recent statutory attempt 
to introduce Sunday trading. 

The Auld Report had three criticisms of the Shops Act 1950: namely that it was 
full of anomalies; that it was a complicated piece of legislation and, third, that the 
penalties were inadequate. The anomalies cited have become well known; it is, for 
example, legal to sell a pornographic magazine, but not a Bible unless sold at an 
airport or railway station. Most of these were figments of a lawyer’s imagination 
and have never been tested in the courts or caused inconvenience. All statutes, 
especially those of great age, have anomalies. For example, VAT is payable on 
hot but not cold food. And how hot is hot? The second criticism, the complexity 
of the law, seems equally dubious since Shops Act legislation has been adequately 
enforced throughout this century. Finally, the response to inadequate penalties no 
longer acting as a deterrent is to increase them, not abolish them. 





3 There are a number of additional special statutory exemptions, eg airport shops (Airports Act 1986), 
quayside markets in Newcastle (Tyne & Wear Act 1976), the National Exhibition Centre in Birmingham 
(West Midlands County Council Act 1980) and a number of venues in Greater London by virtue of 
the Greater London Council (General Powers) Acts 1981 and 1983. 

4 Home Office, ‘Report of the Committee of Inquiry into Proposals to Amend the Shops Act,’ Cmnd 
9376, HMSO, 1984. 

5 ibid, para 291. 
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Some of the criticisms are valid. The Shops Act 1950 as a consolidating piece 
of legislation is a product of several different times and of the socio-economic pressure 
then prevailing. Some years ago, the statutory restriction of Sunday trading was 
considered a non-contentious issue and, as a consequence, inadequate time was spent 
on its drafting. For example, in the post-war years, the trade association representing 
the ‘fish and chip’ shops was able to exert pressure on the Government of the day 
to ensure they were included in the provisions of the Act to remain closed on Sundays. 
This was at a time when other forms of take-away food shops were not in existence 
and their recent growth was unforeseen. Another example is the inclusion of the 
transactions in the Fifth Schedule of ‘fodder for horses.’ This was clearly inappro- 
priate in 1950 but the exemption, which clearly dates from the early part of this 
century, was merely incorporated in order to conserve Parliamentary time. 

The Auld Report attracted scathing comment as soon as it was published. It was 
alleged that the Committee gave the recommendation the Government wanted. It 
dealt with a number of profound issues such as family life and loneliness in a 
superficial fashion. It said: 


The emphasis on the family, moreover, ignores the fact that a growing number of people 
live alone, many of them without or far from families. For them, and for families too 
sometimes, ‘the traditional Sunday’ can be a boring, lonely day. The opportunity to shop 
or work in a shop, simply to see some life in the shopping high street, may offer a real 
improvement to the day.’ 


As the debate continued, the Government became increasingly aware that it would 
be difficult to deregulate Sundays. However, after a preliminary vote on the Auld 
Report’s recommendation in which the Government secured a majority of 120,’ 
they decided to introduce the Shops Bill in Autumn 1985. Their attempt to remove 
the statutory restrictions on Sunday trading failed on 14 April 1986 when the House 
of Commons voted out the Shops Bill 1985 on its second reading by 14 votes. This 
was only the third defeat of a Government Bill this century and its defeat was all 
the more remarkable because it was in spite of a Government majority of 140 and 
the imposition of a three line Whip. Public pressure induced 72 Conservatives to 
vote against their Party, although the turning point in the debate came when Douglas 
Hurd, then Home Secretary, promised the Bill would not be guillotined, a promise 
subsequently revoked by Paymaster-General Kenneth Clarke. 


The Two Sides to the Debate 


The defeat of the Shops Bill represented a significant economic reversal for a number 
of business concerns. It meant in legal terms that a percentage of the turnover of 
a number of retailers running to hundreds of millions of pounds was illegal. These 
companies adopted a two-fold strategy. The first was to disregard the law in a 
methodical fashion and make the Shops Act unenforceable. This will be examined 
in greater detail later in this article. The second was a political initiative to induce 
the Government to re-introduce legislation permitting Sunday trading. 

To this end, the Shopping Hours Reform Council was established in 1988. Its 
Chairman, Sir Basil Feldman, is a former Vice-Chairman of the National Union 








6 ibid, para 138. 
7 HC Deb vol 79 col 120, 20 May 1985. 
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of the Conservative Party, reputedly a close personal friend of the Prime Minister. 
The director is Roger Boaden, who previously worked in Conservative Central Office 
and was in Mrs Thatcher’s campaign team in the 1983 and 1987 general elections. 
Its advertising account is held by Tim Bell, the marketing adviser to the Tory Party. 
It is claimed that the Shopping Hours Reform Council (SHRC) is the ultimate 
privatisation, namely the Government’s own electoral programme. The Government 
have a 1987 manifesto commitment to search for ‘an acceptable way forward to 
bring sense and consistency to the law on Sunday trading.’ Its support comes almost 
exclusively from a small number of retailing concerns, the majority of which 
specialise in home improvements (B&Q, Wickes, Texas Homecare), although some 
of the larger food multiples also support the organisation (Tesco and Asda). It is 
supported by a number of other quarters such as tourist groups, some consumer 
groups and individuals. Naturally the SHRC, because of its business members, 
personnel and philosophy, remains very close to the Government. 

On the other side to the debate is a segmented group of individuals, retailers, 
unions and Churches who have come together under the umbrella of the ‘Keep Sunday 
Special Campaign’ (KSSC). It was founded in 1985 by Dr Michael Schluter, a former 
consultant to the World Bank, to resist the Government’s proposals. The KSSC 
has been surprisingly successful not only in defeating the Government, but in 
frustrating the Government’s plan to re-introduce legislation and stopping a number 
of Private Members’ Bills on the issue. The KSSC has all-party support from a 
coalition of Conservative rebels and the Labour Party. It is also supported not only 
by some of the larger retailers (Co-operative Union Ltd and Iceland Foods) who 
see no competitive advantage from seven day trading, but by the majority of small 
shops as represented by the National Chamber of Trade. The fear is that if Sunday 
trading is introduced it will strengthen the multiples at the expense of the small 
shopkeeper who could not compete on a seven-day basis. If Sunday working became 
a normal practice, premium payment for unsocial hours would cease as it has in 
a number of cases in Scotland.* It would enable companies to introduce greater 
shift-working patterns and more part-time staff unprotected by the Employment 
Protection (Consolidation) Act 1978. 

One of the most significant developments in retail trade since the war has been 
the trend towards market dominance by the multiples at the expense of the small 
retailers. The Auld Report records that since the 1960s small businesses have been 
closing in Britain at a net rate of 30 a day, growing to 45 in the 1970s. These net 
figures disguise the true mortality rate as 25,000 new shops open each year.’ The 
Department of Trade and Industry Retail Survey 1986 showed that since 1984 the 
number of small retail outlets has decreased from 218,700 to 217,000. The growing 
trend of concentration of the market share by the large multiples was further evidence 
of the fact that this group was the only one showing a gain in outlets with even 
the smaller multiples showing a net loss of retail outlets. These figures must be 
seen against the background both of increased turnover (£82.7 billion to £96.4 billion) 
and retail trade employment (from 2.31 million people to 2.34 million people). 
Among food retailers the situation has become critical. The ‘Big 5’ food multiples 
have a market share of 56% with the smaller multiples another 16% totalling 72 % 
of the market. If one excludes the co-operatives and similar chains, the independent 
sector controls a mere 16% and this figure is constantly diminishing.'° The intro- 


8 Woolworth retail stores in England, Wales and Scotland; source: USDAW 8489/FM/JC. 
9 op cit, para 43. 
10 Verdict Research 1986. 
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duction of Sunday trading would be the death-knell for these small shops who do 
not have the resources to compete every day of the week." 

The Union of Shop, Allied and Distributive Workers (USDAW), the shopworkers’ 
trade union, supports KSSC. It is an accepted principle that those people engaged 
in employment in the retail sector are in need of statutory protection to prevent 
hardship and exploitation. Shopworkers remain among the most disadvantaged 
employees in Britain. Some 63% are women of whom 66% are married, 21% are 
aged under 19 and some three-fifths work part-time. In 1986 the national minimum 
wage rate was only £75.52 a week. Female shopworkers earn slightly over half 
the national average for women, and male shopworkers little more than a third of 
the national average for men.'? Shopworkers work unsocial hours for compara- 
tively low pay. They tend to be non-unionised, temporary, part-time (in many 
instances) and female, and because of their weak bargaining position, protection 
can only be given in the statutory way or through the machinery of fixing wages 
and conditions of employment through the, now defunct, Wages Councils. 

The Auld Report recognised this? but the Government reduced the powers of 
the Wages Councils for retail workers in 1986 and the Shops Act 1950 is the only 
real protection shopworkers have. Furthermore, the Institute of Fiscal Studies 
estimated that some 15,000 full-time jobs would be lost if Sunday trading was 
introduced." 

Part II of the Shops Act 1950 deals with conditions of employment for those who 
work in shops. It enacts provisions for shopworkers such as statutory half-day 
holidays, meal times and time off in lieu of Sunday working and the statutory 
limitation on an employee working for more than two Sundays a month. Young 
persons aged between 16—18 are granted further protection. 

The Churches remain committed to keeping Sunday special. They remain true 
to the creation ordinance contained in the Fourth Commandment to keep the Sabbath 
holy and Sunday has become the ‘Christian Sabbath’ because it was the day of the 
Resurrection. The Churches are well aware that the majority of people no longer 
worship on Sunday but they have focused on the twin issues of family life and the 
‘feel’ of the day. 

Family life in Britain appears to be under increasing pressure. We have the highest 
divorce rate in Europe" and the Family Policy Studies Centre estimates that the 
immediate effect of Sunday trading will be to deprive up to 250,000 children of 
one or both parents on a Sunday.'* 63% of married shopworkers thought Sunday 
working would harm their family life, with a further 75% believing it would make 
life difficult together with friends." The social argument is further advanced as it 
is estimated that over a million old people do not see a friend, neighbour or relative 
as often as once a week.'* However, for many people, the important feature of 
Sunday is that it is a day with a distinct and special character. With or without religious 


11 See para 15 App 6, Auld Report, study commissioned by Institute of Fiscal Studies. 

12 HC Deb vol 95 col 596, 14 April 1986. 

13 ibid, para 288. 

14 See para 22 App 6, Auld Report. 

15 Social Trends 18, HMSO 1988. 

16 The Times, 17 March 1986. 

17 Sarah Pelham and Christopher Townsend, ‘Shopworkers, Family Life and Sunday Trading,’ Jubilee 
Centre Research Paper No 5, April 1987. 

18 Willmott P, ‘Social Networks, Informal Care and Public Policy,’ Policy Studies Institute Research 
Report 655, p 75. 
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convictions, many people are grateful for a decisive break once each week in the 
routine of life. Interestingly, the Chief Rabbi, Lord Jacobowitz, supports the KSSC, 
accepting the family life arguments and believing that Britain should conserve her 
Christian heritage. 

The use of opinion polls to ascertain public attitudes to Sunday trading remains 
highly problematic, with both sides to the debate claiming majority support for their 
cause. To establish informed opinion is fraught with difficulties as initial 
responses to this complex issue are unreliable. It very much depends on the wording 
of the question. A poll by the SHRC in March 1989 showed 63 % in favour of reform 
of the law, whilst a 1988 Marplan poll for the KSSC showed that 82% of the adult 
population eat lunch with their families on Sundays and nearly 25% of the population 
visits an elderly relative or old person regularly on that day. The Shops Bill defeat 
was due in part to the size of the mailbags many MPs received, especially influential 
on those in marginal constituencies. 

Both sides to the debate have produced legislative proposals on how to revise 
the law. The SHRC proposals are a half day compromise with all shops opening 
from 12 noon to 6 pm and shops under 3,000 square feet permitted to open all day. 
This compromise has been criticised as giving the morning to God and the afternoon 
to Mammon and it is difficult not to see the proposal as a two-stage process to total 
deregulation. The so-called anomalies would continue to exist before midday and 
after six. Shops that do not respect a total ban on trading on the whole of Sunday 
are unlikely to respect two or three hours before noon. The proposals do nothing 
to address the social arguments of Sunday as a day for social relationships and family. 

The KSSC have produced proposals that maintain the distinct character of Sunday. 
Certain types of shops would be able to open. The law would be liberalised to permit 
the small food cornershops and garden centres to trade on Sundays, but this is 
balanced by a local authority registration system and increased penalties. These 
proposals have been criticised as being too bureaucratic and as invoking the criminal 
law inappropriately. 


Europe and Sunday Trading 


Every other major EEC country has restrictions on Sunday trading. An account 
of these restrictions (and on shop opening hours in general) in all EEC states (except 
Spain and Portugal) has been compiled by the Commission of the European 
Communities.2° Sunday trading has been the subject of a series of questions by 
members of the European Parliament to the European Commission; it was also the 
subject of debate within the European Parliament on 16 November 1983. The 
European Commission has had ample opportunity to consider the matter and take 
action if it had thought that restrictions on Sunday trading were contrary to the EEC 
Treaty. However, the European Commission has always considered domestic legis- 











19 MORI Polls for National Consumer Council, August 1984, November 1985 and December 1987 and 
by Shopping Hours Reform Council in March 1989. These polls showed a public desire for Sunday 
trading, but were refuted by earlier ‘polls.’ Oxford Street Association, March 1983, Harris for Pro- 
Sunday Coalition (Feb. 1986); Co-operative Movement (Nov. 1985); Harris Poll for Keep Sunday 
Special Campaign (Feb. 1989). 

20 See ‘Measures taken in the field of commerce by the Member States of the European Community,’ 
Official Publications, Luxembourg 1985; and Simon Jones, ‘Evidence on the European Sunday,’ Jubilee 
Centre Publications, Cambridge 1988. 
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lation by Member States of the Community restricting Sunday trading to be wholly 
compatible with the Treaty of Rome.?! 

The Social Charter was finalised by the European Commission in December 1989 
and was welcomed by eleven of the twelve Member States. Article 8 provides 
that ‘Every Worker of the European Community shall have a right to a weekly rest 
period and to annual paid leave.’ The Social Affairs Commissioner, Mrs Vasso 
Papandreou, is known to prefer Sunday as the weekly rest period both for traditional 
reasons and because it could be harmonised throughout the Community without 
difficulty. The European Trade Union Confederation, which has a membership of 
44 million, wants Sunday as a day of rest as do many of the European employers. 
Among our European partners there is consensus on the question of Sunday trading. 
That does not mean there are no problems. In Luxembourg, the American tyre 
company, Goodyear, refused to proceed with a £4.5 million investment programme 
because the workforce refused to accept seven-day shifts. There has been a reference 
to the European Court over French Sunday trading restrictions leading out of a 
prosecution brought by a Communist led trade union.” 


War of Attrition 


Under section 71 of the Shops Act 1950, local authorities are under a duty to enforce 
the provisions of the Act but the Auld Committee claimed the law was being ‘widely 
disregarded by shopkeepers all over the country’* while Leon Brittan asserted that 
the law was being ‘regularly’ flagrantly and publicly flouted up and down the 
country.’ These serious allegations were unsubstantiated. No data was furnished 
to show the extent of the problem but this purported breakdown in enforcement 
was one of the main arguments for the deregulation of Sunday trading. 

A survey conducted in April and August 1985% refutes these allegations and 
establishes that 92% of shops close on a Sunday and of the 8% which do open, 
98% of these sell mainly or entirely exempt goods. The Institute of Shops, Health 
and Safety Acts Administration (now the Institute for Safety and Public Protection, 
and whose members are responsible for enforcement) has said that ‘our members, 
when given full support and adequate resources by their local authorities, have no 
real difficulty in enforcing the Acts.’?? The persistent law breakers have been very 
easily identified. A survey conducted by the British Hardware Federation (the trade 
association representing high street DIY traders) in November 19898 showed that 
on average 80% of the four major DIY multiple retailers traded illegally on Sundays. 





21 Official Journal of the European Community. Questions No 130/79 (OJ No C154 of 20.6.1979, p 14); 
225/83 (OJ No C219 of 16.8.1983, p 10); (OJ No C158 of 10.6. 1984, p 20) (OJ No 232 of 3.9.1984, 
p 13); 331/84 (OJ No C188 of 16.7.1984, p 42); 467/84 (OJ.No C328 of 10.12.1984, p 2); 1991/86 
(OJ No C133 of 18.5.1987, p 50). 

22 Compare the Universal Declaration of Human Rights which gives right to ‘reasonable limitation of 
working hours and periodic holidays with pay.’ The International Covenant or Economic and Social 
Rights has similar provisions. 

23 Union Departmentale des Syndicats CGT de L’Aisne v SIDEF Conforma, Société Arts et Meubles 
and Société Sima, case 312/89. 

24 op cit, para 25. 

25 HC Deb vol 79 col 750, 20 May 1985. 

26 See Sarah Pelham and Christopher Townsend, ‘The Extent of Shop Opening on Sundays and Good 
Friday in England,’ Jubilee Centre Research Paper No 2, November 1986. 

27 Institute of Shops, Health and Safety Acts Administration, Committee of Inquiry into Proposals to 
Amend the Shops Act, Memorandum of Evidence, Annex B, Analysis of Questionnaire Question 8. 

28 491 shops survey (B&Q, Texas Homecare, Payless, Do-It-All). 
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Their illegal opening steals market share from law abiding competitors (who do 
not want to open or are deterred from opening), destroying their business. In many 
instances, smaller shops are opening on Sundays in order to maintain their market 
share. 

Enforcement proceedings are, however, not without their problems. Spurious 
defences were developed to avoid the statutory requirements. For example, through- 
out 1987, it was argued that everything sold from a DIY shop, from a kitchen sink 
to ceramic tiles, was a ‘motor accessory’ because it could be used in a caravan. 
The sale of a ‘motor accessory’ is an exempt transaction in the Fifth Schedule of 
the Shops Act 1950. This defence was finally rejected by Watkins LJ and Mann J 
in Hadley v Texas Homecare Limited & Others? when Justices were instructed to 
give language its ordinary and natural use. Again, appeals and numbers of ‘expert’ 
witnesses called caused difficulties with court availability. Many local authorities 
ceased enforcement pending the clarification of this point of law and during which 
time many of the DIY multiples continue to trade illegally without sanction. 


The European Defence 


As soon as the Divisional Court rejected the ‘motor accessories’ defence, another 
more complex defence was developed, known as the ‘European Defence.’ It is this 
European Defence that I intend to examine in detail as it is this which is currently 
obstructing law enforcement by many local authorities. The defence and the use 
of an Article 177 reference to the European Court to avoid the requirements of our 
domestic legislation have raised a number of interesting legal issues, theoretical, 
practical and pertinent to all law enforcement public bodies. 

The ‘European Defence’ is that the Shops Act 1950 contravenes Article 30 of 
the EEC Treaty which prohibits ‘Quantitative restrictions on imports and all measures 
having equivalent effect.’ It is argued that if a shop is prohibited from trading 
on a Sunday, its overall sales will be reduced; if sales are reduced, imports from 
the European Community will be reduced (15% of goods sold by DIY retailers are 
of Community origin); consequently, the Shops Act 1950 amounts to a measure 
having equivalent effect to a quantitative restriction on imports within the meaning 
of Article 30. 

In total, eight references have been made to the European Court on this point. 
One from the High Court, one from the Crown Court and six from the Magistrates’ 
Courts; the first in November 1987. However, it is Torfaen Borough Council v 
B&Q Plc? that is of most interest. This case was referred in April 1988 from 
Cwmbran Magistrates Court and was taken as a test case on which the European 
Court gave judgment on 23 November 1989. 

It had never been seriously doubted that the Shops Act was compatible with 
Article 30. This was because the ‘rule of reason,’ established in Sergius Oebel® 
justifies measures which exist in the absence of Community provisions and apply 
without distinction to both domestic and imported goods. Moreover, Article 36 of 
the EEC Treaty justifies restrictions on the free movement of goods on grounds 
of ‘public morality, public policy or public security’ provided such measures do 
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not constitute an ‘arbitrary discrimination’ of, or a ‘disguised restriction’ on trade 
between Member States. The ‘public morality’ provision would encompass the desire 
of a significant proportion of the population to maintain a distinct Sunday. The more 
significant provision would be the ‘public policy’ provision in that Parliament in 
1986 showed a wish to retain the statutory restrictions on Sunday trading. 

There is also an interesting difference of opinion over whether section 47 of the 
Shops Act 1950 is a ‘trading rule’ as defined in Procureur de Roi v Dassonville.* 
If the Shops Act is not a ‘trading rule,’ it falls beyond the ambit of the Treaty of 
Rome and consequently the jurisdiction of the European Court. This argument was 
first articulated in Peterborough City Council v Do-It-All and Payless DIY” but 
was rejected by the Divisional Court which inclined towards the position that the 
Shops Act was compatible with Community law, but nevertheless classified the 1950 
Act as a ‘trading rule’ (because of the decision of the European Court). On the 
other hand, it is worth considering the contradictory opinion of Advocate General 
Van Gerven in Torfaen who remarked on this point that the Shops Act could only 
be assessed ‘if the Court is prepared to concern itself with areas of policy for which 
Community law provides no, or at any rate, few criteria of assessment’ and 
advised against such a wide interpretation. Commentators add support to the view 
that legislation such as the Shops Act or licensing laws which have socio-religious 
purposes have nothing to do with trade but should be viewed more in the nature 
of a ‘police power.’ This is because Articles 30—34 of the EEC Treaty do not entirely 
remove the power of Member States to regulate commercial activities, but limit 
their scope.” 

B&Q’s defence in Torfaen was, to say the least, extreme. They argued that any 
rule or regulation that was capable of hindering intra-community trade ‘actually 
or potentially’ was contrary to Article 30.3 All such rules must either be justified 
as ‘mandatory requirements’ within the Cassis de Dijon rule** or under Article 36. 
And it is the duty of those who wish to justify the rule to prove it.” Such a conclu- 
sion leads to absurdity: planning restrictions for the protection of ‘green belt’ areas 
could arguably reduce the importation of construction materials. The onus would 
be on the Government to justify these laws, in which the balance of convenience 
would be against them in the interim. Indeed, there might even be an obligation 
on the Government to review legislation with a view to maximising import penetration 
from the Community. As the Advocate General warned, the European Court would 
soon find itself reviewing national laws that are both outside the EEC Treaty and 
their own expertise. 


The Judgment of the European Court 


The European Court did not answer the reference from Cwmbran Magistrates Court 
as clearly and concisely as could have been hoped for. Under Article 177, the 
European Court only interprets Community law in the light of the facts of any 
particular case and out of respect for national courts, and does not decide more 
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than it has to: namely, ‘to provide the national court with an interpretation of 
community law.’ In Torfaen, the objective part of the judgment reads: 


Article 30 of the Treaty must be interpreted as meaning that the prohibition which it lays 
down does not apply to national rules prohibiting retailers from opening their premises on 
Sunday where the restrictive effects on Community trade which may result therefrom do not 
exceed the effects intrinsic to rules of that kind.*! 


It is also said that ‘The question whether the effects of specific national rules do 
in fact remain within that limit is a question of fact to be determined by the national 
court,’ and reaffirmed the principle of ‘proportionality.’ It is clear from the 
judgment of the European Court that legislation on Sunday trading falls within the 
permissible sphere of activity of the United Kingdom. 

Further, the European Court held that rules such as those that govern hours of 
work ‘constitute a legitimate part of the economic and social policy, consistent with 
the objectives of public interest pursued by the Treaty.’ In the case of the Shops 
Act 1950, such rules are arranged so as to accord with ‘national or regional socio- 
cultural characteristics’ as determined individually by Member States. Finally, the 
Court held that such rules ‘are not designed to cover the pattern of trade between 
Member States.’ 

Not only does this statement appear to strengthen the argument that the European 
Court does not wish to become ensnared with adjudications on legislation such as 
the Shops Act,‘ but it assists us in determining the question of ‘proportionality.’ 
If restrictions on Sunday trading are not in themselves a violation of Community 
law, it is impossible to say that the restrictions go beyond what is necessary to be 
effective. It follows that any restrictive effects on Community trade as a result of 
the Shops Act cannot be in breach of Community law. It is not clear what position 
the principle of ‘proportionality’ has under our national court structure. Constitu- 
tionally, the traditional position has been that Parliament legislates and the Courts 
interpret and apply. For a court to hold that the Shops Act offended against the 
principle of ‘proportionality’ would be to declare an Act of Parliament void and 
establish a dangerous precedent. There would be a transfer of power from the 
legislature to the judiciary. 

In the event, these issues were resolved in the recent High Court case of Stoke 
City Council v B&Q Pic” where Hoffmann J dealt with the problem of “propor- 
tionality’ by ruling that the courts must not usurp Parliament’s role. The issue of 
Sunday trading is a matter for the sovereign legislature. The duty of the courts is 
to give effect to legislation. This case will be discussed later in this article. 


The Neutralisation of the Criminal Process 


The whole purpose of the ‘European Defence’ was to delay the administration of 
justice and allow some traders to continue to trade in breach of the criminal law. 
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After the first referral to Luxembourg, magistrates’ courts throughout the country 
began adjourning sine die in anticipation of a judgment from Luxembourg. Local 
authorities were hesitant to prosecute in a situation where complex points of law 
were being raised and justices were not convicting. Lay magistrates were clearly 
having difficulties with complex legal argument. It is in this context that the judgment 
of the European Court in Torfaen must be viewed. 

It is as if the judgment asks more questions than it answers. For example, on 
which party does the burden of proof lie to show that the Shops Act is excessive? 
Is it a defence or is it a primary issue that the summons or information is invalid? 
On what basis is the Shops Act shown to be unreasonable — on the anomalies of 
the Fifth Schedule? Although many of these questions have been answered in the 
recent decision of the High Court involving Stoke, it will be interesting to see how 
new defences will be developed by the DIY shops. Their argument is that the Shops 
Act 1950 is for the protection of shopworkers or a conspiracy among retailers to 
avoid competition (no mention of Sunday as a day of rest) and therefore their purposes 
can be achieved in other ways that do not affect intra~-community trade. 

When local authorities recommenced Shops Act prosecutions in the wake of the 
European Court decision in November 1989 they found DIY defendants requesting 
5—25 day hearings in order to adduce expert evidence as to the nature of the purposes 
of the Sunday trading legislation. Trials were delayed for months while court space 
was found, and the costs escalated as expensive counsel was briefed. Again the 
delay was to the defendants’ advantage as they continued to trade on Sundays. 
Whatever the result, local authorities face appeal and at the end of the day can only 
hope to fine the defendants £1000* which is no deterrent at all. Courts adjourn 
cases pending judgments which they hope will clarify the law but never does. The 
criminal process has, in short, been ‘neutralised.’ Local authorities are placed in 
an invidious position. They are under a mandatory duty to enforce the Shops Act® 
and it is arguable that financial indications cannot influence their decisions® but 
are facing a hopeless situation. 

In a situation where the criminal process has no deterrence on the behaviour of 
a defendant, an injunction is necessary to uphold the criminal law. Local authorities 
possess powers under section 222(i) of the Local Government Act 1972 to institute 
civil proceedings, and this use of the civil process to come to the assistance of the 
criminal law was expressly approved of for cases involving Sunday trading in Stoke 
City Council v B&Q (Retail) Ltd.5' Here the House of Lords recognised that the 
defendants ‘would not be deterred by a maximum fine which was substantially less 
than the profits to be made from illegal Sunday trading’ where ‘the poor trader would 
be deterred from the threat of a fine’ and, therefore, granted an injunction. 

As in all cases in which the civil law is used to come to the assistance of the 
criminal law, something more than a mere infringement of that law is required. 
It must be established that such recourse to the civil law is necessary to enforce 
the criminal law. This inference can be drawn before there has been any resort at 
all to the statutory remedies and, therefore, can depend on the circumstances of 
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each case.” When the tactics and recent history of a certain number of DIY 
retailers are examined, this point is amply demonstrated. 

Portsmouth City Council v Brian James Richards & Quietlynn Ltd* is the Court 
of Appeal authority that enables local authorities (or other public bodies with law 
enforcement responsibilities) to seek injunctions pending the determination of 
references by the European Court. This case involved a sex shop which argued 
that the licensing provisions of the Local Government (Miscellaneous Provisions) 
Act 1982 are contrary to Article 30 of the EEC Treaty as constituting a ‘quantitative 
restriction’ on imports. The reference had ‘neutralised’ the criminal process, the 
shop was trading without a licence and the local authority sought an injunction to 
enforce the criminal law. The Court of Appeal ruled that interlocutory relief was 
available and Kerr LJ showed himself aware of the tactics of delay. He said: 


By seeking to rely on Article 30 of the Treaty of Rome the defendants have in practice 
succeeded in neutralising the effect — or at any rate the deterrent effect — of the criminal 
law and processes in relation to their activities for a period of at least a year, and quite probably 
far longer, while the European Court in Luxembourg makes what it can of the pending 
references. Unless restrained by injunction, throughout that time the defendants will be able 
to continue to trade at this shop and elsewhere, with virtual impunity, so far as any available 
criminal sanctions are concerned, in the face of refusals of licences. To gain time is of course 
their objective. That state of affairs would in my view in itself justify the grant of an interim 
injunction in this case." 


The principles established in this case can be applied to the Shops Act where its 
compatibility with the EEC Treaty is being argued in our national courts and the 
process of appeal is ‘neutralising’ the criminal process. The similarity of tactics 
is obvious. Local authorities are to be worn down through expensive .and non- 
productive criminal proceedings, demoralised and discouraged from seeking interim 
relief because of the fear that evidence of attempt to enforce the Shops Act through 
its criminal provisions will be necessary. 


Interim Injunctions and Cross Undertakings 


The issue of cross-undertakings in damages relates to the ability of local authorities 
to discharge their law enforcement responsibilities and this was discussed in 
Rochdale Borough Council v Anders.* In this case, Caulfield J insisted on a cross- 
undertaking prior to granting an interim injunction to restrain breaches of Sunday 
trading restrictions on the grounds that the Act could be contrary to the EEC Treaty. 
Although judgment was still awaited in the Torfaen case, a separate reference was 
made. In delivering judgment, Caulfield J distinguished Hoffmann-La Roche & Co 
AG v Secretary of State for Trade and Industry,” the leading House of Lords 
authority on cross-undertakings, in two main ways: first, Rochdale Borough Council 
was not the Crown, although responsible for enforcing a public duty; second, the 








53 ibid, also Runnymede Council v Ball [1986] 1 WLR 353, City of London Corporation v Bovis 
Construction (1988) 86 LGR 682. 

54 [1989] 1 CMLR 673. 

55 ibid, at p 701. 

56 [1988] 3 All ER 490. 

57 [1974] 2 All ER 1128. For public bodies and emanations of the state, see R v London Boroughs Transport 
Committee, ex p Freight Transport Ass Ltd [1990] 1 CMLR 229, Foster v British Gas [1988] 
2 CMLR 697. 
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Shops Act provided for enforcement by summary prosecution and not by injunction 
(the Council was using the later provision of the Local Government Act 1972). 

The size of the potential liability under the cross-undertaking was huge, to 
compensate the defendant for lost profits from Sunday trading in the event of the 
ECJ ruling in his favour. A reference can take up to two years and could potentially 
include a hundred Sundays. Understandably, the fiscally pressed local authority 
declined the undertaking, the defendant continued to trade on Sundays and an Act 
of Parliament ceased to have effect. 

Although aware of the delaying tactics that had been used by the defendant, the 
judge was unimpressed and seems to have exercised his discretion to require a cross- 
undertaking on the basis of the defendant’s impecuniosity; if the criminal law was 
enforced he would ‘run the risk of the demolition of his business.’°8 If an injunc- 
tion is anything, it is an equitable remedy and one of the factors the court can take 
into account is the behaviour of the parties concerned. Attempts to delay a hearing 
should have a bearing on the Judge’s discretion to exercise an equitable remedy. 
Clearly, it is a dubious argument that, if the Court upheld the law as it stands, the 
defendant’s business dependent on illegal Sunday trading would be damaged. Can 
one commence trading illegally, base one’s economic survival on that illegal trade 
and then use that as a defence? And is this argument only available to retailers like 
Mr Anders or can multiple retailers like B&Q avail themselves of it? B&Q could 
well survive (although in a smaller form) without Sunday trading. 

The decision should be contrasted with the previous decision of Graham J in 
Lowenbrau Munchen v Grunhalle Lager International Ltd,” an application for an 
interim injunction to restrain a passing off of Lowenbrau lager. The defendant argued 
that this was contrary to Article 36 of the EEC Treaty. Graham J ruled that a Judge 
should grant an injunction only if he believes the passing off to be contrary to 
Community law. If he believes the opposite, an injunction can properly be granted. 
If the matter is doubtful, a reference should only be made to the ECJ where an 
interim injunction is granted concurrently with the reference. 

Fortunately, the Rochdale decision was not followed in three further High Court 
cases. Moreover, it conflicts with other authorities on the practice of requiring 
undertakings of law enforcement authorities, particularly the case of Kirklees 
Metropolitan Borough Council v Wickes Building Supplies Ltd,*' the first to follow 
the ECJ Torfaen ruling. Here, Davies J noted the ineffectiveness of Shops Act 
prosecutions and that those commenced since 1988 had been adjourned sine die 
because of the ‘European Defences.’ An interim injunction was the only means of 
enforcing the criminal law against a large retailer and although he noted that he 
possessed a discretion to require a cross-undertaking in damages, he ruled that this 
ought not to be done where a local authority is engaging in law enforcement duties. 


Stoke City Council v B&Q Plc 


The issue of the compatibility of the Shops Act with the EEC Treaty was resolved 
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in Stoke City Council v B&Q Plc.® Hoffmann J fully considered the judgment of 
the ECJ in Torfaen and, in particular, the question of ‘proportionality.’ The crux 
of the issue was whether it is for Parliament of the Judiciary to formulate legislation 
over Sunday trading. Hoffmann J held that the ‘fact that the European Court has 
said that a particular question is one for . . . the national court does not endow that 
court with quasi-legislative powers. It must ... not trespass on questions which 
are for democratic decision in Parliament.’ Therefore, where a rule or regulation 
pursues a legitimate purpose under Community law (as the Shops Act does in ensuring 
that working and non-working hours accord with ‘socio-cultural’ characteristics) 
and is ‘proportionate’ (as the Shops Act is in that a reasonable legislature could 
have framed it) the courts must enforce it. It does not matter whether one agrees 
with the objectives of the rule or regulation or to the exemptions to the rule or 
regulation. These are issues for the sovereign legislature. Parliament and not the 
courts must decide the issue of Sunday trading. 

Hoffmann J also held both the judgment of the European Court in Torfaen and 
the law to be ‘clear.’ He found the conduct of the defendant ‘criminal’ by trading 
on Sundays in non-exempt goods and noted that a great deal of their commercial 
success was due to ‘systematic’ breaches of the law. Further, the High Court was 
obviously aware of the tactics of the defendant in ‘neutralising’ the criminal process 
and instructed all lower courts to take judicial notice of his decision. Stoke City 
Council were successful in their application, despite the fact that they had not 
commenced any criminal proceedings. Hoffmann J refused a stay on his order or 
to grant any cross-undertakings in damages in lieu of the inevitable appeal. 

This should have been the end of the matter, but within a week of this decision 
two Crown Courts (Shrewsbury and Newcastle) refused to follow judicial precedent. 
Also, a re-reference was made by Reading Magistrates Court to ‘clarify’ Hoffmann 
J’s clear judgment. When a High Court judge (albeit in the Civil Division) expressly 
rules on the criminality of a conduct, such a ruling must be binding on all lower 
Magistrates and Crown Courts. The re-reference by a Magistrates Court® illus- 
trates the ease with which a reference can be obtained from a lower court that is 
unfamiliar with (and intimidated by) Community law. The war of attrition continues. 

Another very recent case in the House of Lords further confuses the issue. In 
R v Secretary of State for Transport, ex parte Factortame Ltd & Others“ the 
applicant argued that the licensing restrictions of Part II of the Merchant Shipping 
Act 1988 and the subsequent Merchant Shipping (Registration of Fishing Vessels) 
Regulations (S1 1988 No 1926) were contrary to Community law. Their Lordships 
held that they had no power to make an order postponing the coming into force 
of a statute pending a reference to the ECJ to determine its validity. The House 
was not prepared to modify the operation of an Act of Parliament because of what 
was no more than an alleged or putative Community right. This case was already 
the subject of a reference to the ECJ made by the Divisional Court® on the 
substantive questions of Community law. The House of Lords was merely refusing 
to disapply an Act of Parliament pending the determination of a reference, the 
reasoning being that interim injunctions are not available against the Crown. 
62 [1990] 3 CMLR 897. 
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However, the House of Lords made a second separate reference-to Luxembourg 
on the particular question whether, in issues involving Community law, a national 
court should have the power to grant interim relief against the Crown for the purpose 
of protecting Community rights. In answer to this second reference in the same 
case the European Court held that if the ‘sole obstacle which precludes ... (the 
National Court) ... from granting interim relief is a rule of national law,’ that rule 
must be set aside.” This does not appear to detract from the principle that 
Parliament legislates and the judiciary interprets and applies their will,** but would 
appear to be a logical extension of the principle of the ‘direct applicability’ of 
Community rights, and the common law principle that interim relief is not 
available against the Crown has long been criticised as both unjust and contrary 
to the rule of law.” In any event, in applying for such interim relief the same 
principles regarding the ‘balance of convenience’ will apply.”! The questions that 
remain unanswered are whether this ruling can be expressed through the process. 
of requiring a cross-undertaking in damages which found favour with Caulfield J. 
No doubt the re-reference from Reading Magistrates Court will be used by the DIY 
multiple retailers to re-open the cross-undertakings in damages argument and thereby 
deter local authorities from enforcing the law. It will remain to be seen how this 
new European Court ruling will work out in our national court system. It may become 
an established custom that only the House of Lords should have the power (to be 
exercised in extreme caution) to disapply an Act of Parliament. In practice, a decision 
to ‘suspend’ the operation of an Act has a very similar effect to the practice of staying 
criminal proceedings pending a reference. 


Conclusions 


The Government remains committed to the deregulation of the statutory restrictions 
on Sunday trading, but is unable to legislate on this issue without causing a serious 
division of its own party. It is doubtful whether a majority exists in the House of 
Commons to change the nature of Sundays, especially since the size of the Govern- 
ment majority was reduced in the 1987 general election. The Shops Act 1950 remains 
the law and remains as controversial as ever. 

In a democratic society, it is legitimate to use pressure to obtain legislative change. 
What cannot be acceptable is a deliberate and determined strategy to flout an Act 
of Parliament and to bring the law into disrepute. Many local authorities have in 
effect been intimidated into not enforcing the 1950 Act. The costs, both in terms 
of finance and human resources that are necessary to secure the simplest of convictions 
in a Magistrates Court are frightening. For example, Craven District Council has 
a disposable income of some £2 million. An action to seek an injunction to uphold 
the Shops Act 1950 could cost up to £200,000 if it went to the House of Lords. 
It is unreasonable to expect a local authority to risk 10% of its disposable funds 
to close a single DIY shop when it has many more pressing claims on resources. 

What is alarming to any society that purports to be guided by the principles of 
the rule of law is that, if you are rich enough and determined enough, you can 
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apparently disregard those public laws that are not perceived to be in your interest. 
A number of DIY multiple retailers appear to work on cost-benefit principles, 
weighing the cost of running spurious defences against the profits to be made from 
trading illegally whilst abtruse points of law are determined. The tactics of some 
of these retailers have sunk to unacceptable levels of moral and public behaviour. 
It has, for example, been alleged that a crucial Oracle Opinion Poll used extensively 
at the 1989 Conservative Party Conference which purported to show 74% of those 
polled in favour of Sunday trading had been ‘rigged.’ In Pendle not only did 
B&Q break an undertaking given to the local authority not to trade on Sundays, 
but subsequently told the local authority that its ‘controller of Sunday trading,’ Mr 
David Ramsden, was the parliamentary agent to the Attorney General,” perhaps 
implying that his friendship put the company above the law or even that he had 
the benefit of informal advice. 

. The Government too has given an unmistakable signal that it condones these 
developments. In a debate before the Christmas recess, Mr David Mellor, the Home 
Office Minister responsible for Sunday trading, was ambivalent about enforcement 
of the law.” The Attorney General mocks the Shops Act.” 

The political controversy over Sunday trading is unlikely to end in compromise, 
since the difference between the two camps is over the very nature of Sunday. Until 

- a settlement is reached, however, the war is likely to be waged in the courts with 
one spurious defence replacing another as the courts rule against it. The EC is and 
will remain a useful pawn in the game, at least until it rules less ambiguously than 
it has done in the Torfaen case. 

The attitude of the Government to enforcement is also a matter of profound concern. 
Sunday trading could, of course, be introduced by an Act of Parliament but unless 
and until this is done — and J have argued that it is currently unlikely — the 
Government should see the law enforced. The Shops Act 1950 remains the law and 
local authorities have a statutory duty to enforce it. If they cannot do so, the Attorney 
General should step in as he has done on other occasions in Shops Act cases” to 
see the law enforced. 
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The Reorganisation of the National Health Service: 
The Rhetoric and Reality of the Internal Market 


David Hughes* 


The National Health Service and Community Care Act 1990 (hereafter, the 1990 
Act) will long be remembered by connoisseurs of Parliamentary affairs for the stormy 
passage of the Bill through the Commons. Along the way there was the invocation 
of ‘grave disorder’ by the Speaker to suspend a sitting for the first time in over 
50 years, the Government’s first defeat during the session, and the Health Secretary’s 
abrupt about turn shortly after enactment to delay the implementation of the major 
community care provisions. The strength of the arguments reflects the fundamental 
and far-reaching character of the changes introduced by the Act. It is a remarkably 
comprehensive piece of legislation with its basis in two White Papers — Working 
for Patients (1989, Cm 555)! and Caring for People (1989, Cm 849) and follows 
a major Ministerial review of the National Health Service. In many ways also it 
constitutes the outcome of the Government’s long-term dialogue with Sir Roy Griffiths 
— it is a direct, if belated response to the ‘Griffiths II’ Report? on community care, 
and builds further on the changes in NHS management set in motion by ‘Griffiths 
1.” Given the wide scope of the 1990 Act this note will be necessarily partial and 
selective in its description of the major provisions and their implications. In a 
statement in mid-July 1990, the Health Secretary indicated that, with the exception 
of certain provisions relating to mental illness which would be implemented in April 
1991, the major community care provisions would not take effect until 1993. 
Consequently, our focus will be on those parts of the legislation dealing with the 
National Health Service, which in themselves amount to the most fundamental reform 
of the system that has occurred since 1948.4 

Baldwin and Houghton? have drawn attention to a discernible retreat from 
primary legislation in recent years in favour of quasi-legislative and administrative 
rules. They are concerned that increasing recourse to delegated legislation, or informal 
rules with a less clear legislative mandate, may have the effect of making law without 
resort to Parliament and of insulating bureaucracies from review. The 1990 Act 
is a case par excellence of open-ended legislation: it is drafted in very broad terms 
and much of the detail will depend on delegated legislation in the form of orders 
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and instruments prepared by the Health Secretary. Since the 1990 Act amends the 
National Health Service Act 1977, many proposals associated with the wider package 
of NHS reforms can be introduced under the already significant discretionary powers 
vested in the Health Secretary by the principal Act. Thus, although the 1990 Act 
gives legal force to the major NHS White Paper reforms its focus is restricted to 
a subset of the proposals requiring new legislation: certain aspects of local manage- 
ment arrangements; NHS contracts; National Health Service trusts; Family Health 
Service Authorities; fund-holding GP practices; indicative prescribing amounts; and 
audit arrangements. 

The central thrust of the reforms is to replace the present bureaucratically-regulated 
NHS planning and resource allocation system with an ‘internal market’ in health 
care. To this end the 1990 Act introduces a number of provisions to create a clearer 
separation between purchasers and providers of services. While District Health 
Authorities (DHAs) will remain accountable for the financial and operational 
management of certain units, they will concentrate increasingly on a service 
purchasing role.* Some larger GP practices will also be given a purchasing role. 
Those with lists of at least eleven thousand patients will be free to apply for NHS 
funds, which can be used to buy services from either NHS or private hospitals. 
On the provider side, organisational units below District level are free to apply for 
National Health Service Trust (NHST) status and move outside the NHS management 
structure. At the same time, steps are being taken to encourage cooperation with 
the independent sector and ensure that it can compete with NHS hospitals on fair 
terms. This will place DHAs and GPs in the position of purchasing services from 
a range of competing providers: hospitals remaining under DHA management, 
NHSTs, and the independent sector. 

The 1990 Act signals a major change of regulatory philosophy. In effect, the 
proposals separate the functions of governance and provision, a familiar strategy 
in the Government’s privatisation programme. A centralised administrative structure 
will remain in place to set priorities, define objectives and monitor performance, 
but the main activity of DHAs will be procurement rather than provision as they 
contract for clinical services in an internal market. As with the privatisation 
programme more generally, Government has wished to take forward a set of inter- 
related policy objectives which it sees as a recipe for the reinvigoration of public 
sector management: greater exposure to market competition; increased freedom of 
managers to manage; a combination of downward devolution of authority with tighter 
upward accountability; more formal and sophisticated performance review at all 
levels; and greater emphasis on consumer choice. But in the case of the NHS, for 
political and other reasons, these objectives had perforce to be pursued within a 
framework of continued public ownership. 

The gestation period of the model that was proposed was remarkably short: there 
were to be no Green Papers, no Royal Commission, little public consultation in 
relation to the Ministerial review, no pilot schemes. The White Paper itself adopted 
an intensely programmatic, action-oriented style and eschewed any serious analysis 
or evaluation. Yet, although there were limited parallels with the Education Reform 





6 The 1990 Act defines the primary functions of health authorities as those delegated to them by the 
Secretary of State (s 3). However, the explanatory memorandum of the Bill indicates that: ‘The Secretary 
of State proposes to direct that, apart from certain functions such as the provision of accident and 
emergency services to all who need them, a DHA’s primary functions will be the exercise of its delegated 
powers in arranging the provision of services to its resident population’ (memorandum, p ii). It will 
arrange provision rather than provide services directly. 
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Act 1988 in terms of the emphasis on consumerism and devolved authority, there 
had been little previous consideration of the new entities and relationships required 
if a public sector market were to become a reality. It is with the definition of these 
entities and relationships that the 1990 Act is largely concerned. In the sections 
that follow we will examine some of the key elements, assessing their significance 
and the coherence of the overall package. 


The NHS Contract 


Under the present Government, contract has emerged as a key concept in policies 
designed to establish the primacy of market forces in the provision of public services. 
The implementation of contractual relations in the NHS is a central plank of the 
reforms, but this is less straightforward than it seems. One of the most significant 
features of the 1990 Act is the creation of a new species of contract — here manifested 
in the form of the NHS contract — which may come to have increasing importance 
in those areas of public provision not amenable to privatisation. 

The nature of the contracts to be employed in the re-organised service was one 
of the most difficult issues in the policy debate that preceded legislation. The outline 
description in the White Paper and Working Paper 2 has been considerably elaborated 
in further DoH guidance and discussion papers.” Contracts will fall under three 
major headings. Those between DHAs and private sector providers will take a 
conventional legal form and be enforceable through the courts in the usual way. 
This involves very little change from the present situation, although it is expected 
that the number of such contracts will increase. DHAs and providers within the 
NHS will, however, stand in quite a different legal relationship, subject to different 
dispute-resolution mechanisms. The financial arrangements for DHA-managed 
hospitals will be structured as contracts, but will continue to be enforced through 
normal management processes. Here, contract seems to be essentially a metaphor, 
intended to signify a shift in the organisational culture rather than to have a direct 
practical effect. The ‘contracts’ to be placed between NHS bodies which have no 
direct management relationship do not, however, seem to fit either of these forms. 
These will cover arrangements such as those between a fund-holding GP and a 
hospital, or between a DHA and a NHST or a directly-managed hospital in another 
District. The latter, which are to be known as NAS contracts, imply a significant 
departure from the concept of contract in English law and are the subject of section 4 
of the 1990 Act. 

The classical model on which English contract law is based defines the contract 
as a voluntary agreement through which parties make legally binding promises. Each 
is free to enter other transactions and there is an absence of constraints affecting 
the operation of ordinary market forces. But NHS contracts will fail to meet all 
these conditions and frequently will meet none of them. First, the introduction of 
NHS contracts will itself be the outcome of central regulation; the product of 
legislation rather than the market. Public bodies entering such contracts will do so 
because it is a statutory requirement rather than necessarily because of the inherent 
economic advantages. Second, the internal market is — on closer inspection — a 
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poor marketplace. Given the inescapable need to provide a range of key services 
locally* and the DoH requirement that the services bought by DHAs reflect 
general practitioners’ existing referral patterns, district general hospitals are likely 
to continue to be the only realistic contractors for a wide range of services in their 
local areas. Initially, at least, real choice over contract placement is likely to occur 
only in those areas of elective surgery where some hospitals have waiting lists and 
others do not — a rather small proportion of total activity in the health field. 

Third, and most significantly, NHS contracts will not be enforceable in the courts 
in the usual way. In the immediate aftermath of the White Paper the legal status 
of contracts between NHS bodies was uncertain, but the greater rigour of the 
Parliamentary drafting process has clearly exposed the inherent difficulties of the 
NHS contract as a legal concept.* The 1990 Act defines the NHS contract as an 
‘arrangement under which one health service body (the “acquirer”) arranges for 
the provision to it by another health service body (the “provider”) of goods and 
services which it reasonably requires for the purposes of its functions’ (s 4(1)). 
Critically the Act provides that: ‘Whether or not an arrangement which constitutes 
an NHS contract would, apart from this subsection, be a contract in law, it shall 
not be regarded for any purpose as giving rise to contractual rights or liabilities, 
but if any dispute arises with respect to such an arrangement, either party may refer 
the matter to the Secretary of State for determination under the following provisions 
of this section’ (s 4(3)). 

As an alternative to litigation or negotiation in the shadow of litigation, the DoH 
intends to create a special regime of conciliation and arbitration.? Use of the courts 
is ruled out because a system of imposed public sector contracts violates the basic 
assumptions of contract law, and gives rise to problems — notably the pre-contractual 
dispute — with which ordinary contract law does not deal.'© Where parties to a 
proposed NHS contract cannot agree terms, or where collusion, unfair practice or 
false information is alleged, they will be required to submit to mandatory conciliation 
by Regional Health Authorities, followed, if necessary, by binding arbitration by 
the Secretary of State or his appointee. Disputes over alleged breach of contract 
will also be subject to arbitration. Here the arbitrator will normally be appointed 
by the parties, but either party retains the right to refer the matter to the Secretary 
of State for determination. The option of third party enforcement, perhaps through 
an independent arbitration agency, attracted considerable support in the discussions 
that followed publication of the White Paper. In the event the Act gives the Health 
Secretary maximum discretion to deal with disputes that are referred to him: he 
‘may determine the matter himself or, if he considers it appropriate, appoint a person 
to consider and determine it in accordance with regulations’ (s 4(5)). 

These dispute-resolution arrangements are undergirded by a range of reserve 
powers which appear to go well beyond what a narrow arbitration rule would require. 
As indicated above, the Health Secretary is empowered to deal not only with disputes 
over alleged breach (s 4(3)), but also disputes arising out of negotiations regarding 
a proposed contract (s 4(4)). Since the Secretary may specify terms to be included 





Ta Since the publication of Working for Patients the DoH has dropped the requirement that ‘core services’ 
be provided locally, but any move to contract the bulk of acute and community services outside the 
local area will clearly be impractical. 
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in a proposed contract and direct that it is proceeded with (s 4(6)), he can effectively 
impose a contract. With regard to disputes over existing contracts, the Secretary 
may vary the terms of an arrangement or bring it to an end (s 4(7)). He has power 
to impose ‘directions’ (including directions regarding payments) needed to give effect 
to variation or termination, and these are to be treated as if they were the result 
of agreement between the parties themselves. This power, of course, significantly 
exceeds the powers of judges in contract cases. While it is relatively common for 
judges to imply terms or interpret terms so as to rectify ambiguity or omissions 
in contracts, the imposition of terms without reference to the original intentions 
of the parties amounts to a very significant shift from traditional law. It is but one 
of a very substantial range of powers placed with the Health Secretary by the Act. 

Recent DoH guidance!' suggests that recourse to arbitration may be limited by 
building ‘clear disincentives to non-performance’ into the contract itself. Thus a 
provider which fails to carry out contractual obligations might be required to 
subcontract the work to another provider at its own expense; or contract prices might 
be reduced pro rata to reflect unsatisfactory performance. However, the use of penalty 
clauses in a public sector environment is not without difficulties. Monetary penalties 
simply involve transferring funds between different pockets of the public purse, 
and are largely ineffective in situations where local monopoly suppliers cannot be 
allowed to go bankrupt. 

NHS contracts will be enforced primarily through an administrative process. They 
will amount to a system of imposed, public sector contracts which has no obvious 
precedent in English contract law,'? and bears little resemblance to the North 
American system on which it is said to be modelled. As I have argued elsewhere, 
there may be unexpected and closer parallels with contracts in the planned economies 
of Eastern Europe.'* Certainly, problems that have arisen with these contracts — 
the proliferation of pre-contract disputes, the need to shift the emphasis in remedy 
from monetary damages to specific performance, and the tendency to blur legal 
and administrative controls — are also likely to surface in the NHS. 


The National Health Service Trust 


If the key legal relationship defined by the 1990 Act is the NHS contract, the key 
legal entity is the NHST. NHSTs represent the Government’s attempt to create bodies 
which possess substantial devolved managerial authority yet remain within the NHS. 
The achievement of coordination within a comprehensive service was an issue which 
greatly exercised the founders of the NHS. H.U. Willink, the Conservative Minister 
of Health in the war-time coalition Government, had intended that both voluntary 
and local authority hospitals would be left in their existing ownership. Aneurin Bevan, 
Health Minister in the incoming Labour Government of 1945, took the view that 
such pluralism would create difficulties within a comprehensive, state-financed 
system. ‘How,’ he asked, ‘can the State enter into a contract with a citizen to render 








11 Department of Health, Contracts for Health Services: Operating Contracts (London: HMSO, 1990), 
para 5.30. 

12 The nearest precedent may in labour disputes over collective agreements. 

13 See A. Enthoven, Reflections on the Management of the National Health Service (London: Nuffield 
Provincial Hospitals Trust, 1985); R. Smith, ‘NHS Review. Words from the Source: An Interview 
with Alain Enthoven,’ (1989) 298 BMJ, pp 1166—68. 

14 Hughes and Dingwall (1990) op cit note 10. Also D. Hughes, ‘Same Story: Different Words,’ 100 
Health Service Journal 5193, pp 432—434. 
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service through an autonomous body?’'5 Bevan contended that if the Minister was 
to be invested with statutory duties to provide health services then he must have 
full control over the means of doing so in the form of a unified hospital service 
within the NHS. The case against pluralism won the day in 1948, but this same 
argument is reopened by the 1990 Act. 

The establishment of NHSTs with substantial devolved authority over operational 
matters (ss 5—11) is the most important of a number of measures that tend to weaken 
the existing integrated service. The Act also creates fund-holding GP practices able 
to let contracts (ss 14—17) and, through the provisions for contracting, opens the 
way for the greater involvement of the private sector. Integration is broken down 
by the promotion of competition at every level. DHAs will be required to pay interest 
on capital assets (s 19(4)), so as to ‘place NHS hospitals on a more level footing 
with private hospitals, which have to meet the cost of capital on a normal, commercial 
basis’ (WFP 2.24). Further encouragement will be given to the private sector when 
the Government introduces separate legislation to grant tax relief on private insurance 
premiums for those aged 60 and over (WFP 9.9). NHSTs will compete with both 
private and directly-managed hospitals, and are free to sell services to private patients 
and their insurers. Budget-holding GP practices are to compete with other practices, 
whether budget-holders or not, for patients. 

NHSTs are established as bodies corporate having a separate legal status from 
health authorities and from their own managers and employees (s 5(5)). They will 
not have Crown immunity, nor will their property be regarded as Crown property 
(Sched 2, para 18). Each trust will be run by a Board of Directors, and will have 
certain freedoms not available to DHAs or directly-managed hospitals as well as 
specific powers and duties. According to DoH guidance, they will be able to acquire 
and dispose of assets, borrow, retain an operating surplus in normal circumstances, 
determine their own management structures, decide their own staffing structure and 
policy, and advertise their services.'* Although early discussion of ‘self-governing 
hospitals’ implied that most NHSTs would develop out of existing hospital units, 
section 5(1) of the Act provides that a trust may manage ‘hospitals or other estab- 
lishments or facilities,’ and thus opens up the possibility of a future growth of larger, 
more comprehensive, provider units." The capital charging scheme will apply to 
NHSTs as well as to other NHS bodies; however, the originating capital debt of 
a trust will be divided between an interest-bearing loan and public dividend capital 
(PDC). The latter carries no fixed repayment obligations but is expected in the long 
run to yield dividends to the Consolidated Fund at a rate at least equal to the interest 
that would have been paid.'* The possibility of deferring payment with respect to 
PDC for the foreseeable future has been seen by some critics as one of the major 
financial advantages of NHSTs over directly-managed units. 

A NHST will have functions conferred by the Secretary of State under order. 
While the Act gives little indication of what may be involved, a NHST will have 
a statutory duty to carry out these functions ‘effectively, efficiently and economically’ 
(Sched 2, para 6). The powers vested with a NHST in furtherance of its functions 
are specified in more detail. A Trust will be able to enter NHS contracts, to commis- 








15 Quoted by B. Watkin, The National Health Service: The First Phase (London: George Allen and Unwin, 
1978) p 18. 

16 Department of Health, Working for Patients: Self-governing Hospitals: An Initial Guide (London: 
HMSO, 1989) para 2.3. 

17 D. Jabbari, ‘Laying Down the Law,’ (1990) The Health Service Journal, 9 August, pp 1180—81. 

18 Department of Health (1989) op cit note 16, paras 4.3—4.5. 
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sion research and provide training, to charge private patients for accommodation 
and services, and to generate income under the terms of the Health and Medicines 
Act 1988 (Sched 2, paras 10, 11, 12, 14, 15). There are also general powers to 
acquire and dispose of land, to enter contracts with non-NHS bodies necessary or 
expedient for the discharge of the Trust’s functions, to accept gifts and to determine 
terms of employment of staff (Sched 2, para 16). Additionally, the Health Secretary 
may confer other powers on Trusts by order made by statutory instrument (s 5(10)). 

NHSTs have been among the most controversial of the reforms. Many critics 
believe that they pave the way for an eventual transfer of units to private ownership, 
and that the ‘playing field’ has been decisively tilted to give NHSTs significant 
financial advantages over directly-managed units. The issue of possible ballots of 
staff and local electors where a hospital proposed to transfer to NHST status, provided 
one of the major focal points of opposition in Parliament. Other commentators are 
concerned that an absence of regulation by health authorities combined with incentives 
to maximise surpluses’? may carry a risk of moral hazard, perhaps through 
encouraging premature discharges or providing misleading information on case- 
mix. There are also fears that competitive pressures may stimulate the over-provision 
of sophisticated medical technology along North American lines.” 

In terms of the intellectual coherence of the reform package, the most significant 
characteristic of NHSTs may be the nomenclature that has been chosen. ‘NHST’ 
was substituted for the earlier term ‘self-governing hospital,’ in part to open the 
way for a greater plurality of provider units, but also to combat the charge that 
such hospitals were ‘opting out’ of the NHS. Clearly, the major symbolic advantage 
of the term is the connotation of public benefit and the absence of the profit motive. 
But in what sense may NHSTs be regarded as trusts? Section 90 of the National 
Health Service Act 1977 provides for a health authority to accept, hold and administer 
any property on trust for all or any purpose relating to the health service. The 1990 
Act enables the Secretary of State to appoint trustees for a NHST, with analogous 
powers to administer property on behalf of the NHST (s 11). However, this capacity 
to hold assets on trust hardly resolves the question of overall status. NHSTs are 
corporations established by statute and run by a Board of Directors appointed by 
the Health Secretary, which is a separate body from any trustees appointed. Could 
it be argued that the corporation itself functions as a trust for a beneficiary or 
beneficiaries? 

The trust is a notoriously imprecise and diffuse concept. It is surrounded by a 
grey area in which, in the absence of any clear determination of status some, though 
not all of the provisions of trust law — such as a fiduciary duty — may be imposed. 
Where the specification of a NHST’s powers and duties in the Statute leaves gaps, 
it might be that the title ‘trust’ would encourage the courts to seek analogies from 
trust law. However, it seems doubtful, in the case of the NHST, that close parallels 
will be found. First, although the 1990 Act provides for the transfer of assets to 
a NHST, it does not specify that these are to be held on trust and, in fact, the newly- 
established NHST is deemed to have an originating capital debt equal to the assets 
transferred (s 9). Second, a NHST has uncertain longevity: it may be dissolved 
if the Secretary of State ‘considers it appropriate in the interests of the health service’ 
and its assets transferred to the Secretary or another NHS body, to be used for 
unspecified purposes (Sched 2, paras 29—30). Third, if the NHST is to be regarded 





19 Department of Health, Working Paper 1: Self-governing Hospitals (London: HMSO, 1989) para 4.7. 
20 See S. Harrison et al, Competing for Health: A Commentary on the NHS Review (Leeds: University 
of Leeds, Nuffield Institute for Health Services Research, 1989). 
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as a public trust, there may be difficulties in establishing charitable status. While 
it has been assumed that the general purpose of hospitals within the NHS are charit- 
able,?' it seems unlikely that NHSTs will have this status.” A trust is only a charity 
if it is exclusively for charitable purposes. For example, it must not distribute profits 
or dividends to individuals. This does not mean that charges cannot be made, but 
they must be applied for the purposes of the trust. It may be that a NHST’s powers 
to charge private patients would cause problems here; certainly, there is the theoretical 
possibility that an operating surplus might be transferred to the Consolidated Fund 
and thus removed from the ‘trust’ (Sched 3, para 6). 

Even more importantly, there is the issue of the independence of the NHST. While 
one may argue that the statute is effectively a charter or deed for the trust, declaring 
its rights and prescribing its duties,” there is nothing to stop these definitions being 
varied by order. The open-ended nature of the primary legislation means that the 
NHST is subject to a degree of direct Government control that no ordinary trust 
or corporation experiences. Thus the Health Secretary may give the NHST such 
functions as he may specify, and he may determine the membership of NHST boards 
and the form of proceedings (ss 5(5), 5(7)). NHSTs must achieve the financial 
objectives set by the Secretary with the consent of the Treasury (s 10(2)). They 
must comply with the Health Secretary’s directions on such matters as officers’ 
qualifications, their appointment and employment, the retention of assets, and (subject 
to certain caveats) with directions and circulars to health authorities (Sched 2, 
para 6(2)). With respect to the financing of NHSTs, the Secretary has significant 
powers to regulate the terms and upper limits of borrowing, and he may direct the 
transfer of monies judged to be surplus to requirements to the Consolidated Fund 
(Sched 3, paras 1, 3, 6). Finally — as already noted — the Health Secretary may 
dissolve a NHST and transfer its assets to another body. Against the background 
of these considerable executive powers, the term ‘trust’ would seem to be a misnomer. 
Had the Act used the style ‘NHS Corporation’ the powers and duties of the body 
would be the same. Of course, the symbolic connotations, in terms of the wider 
policy debate, might be significantly different. 


The Chain of Command 


The attempt to create increased provider competition is itself closely related to the 
further rejigging of the lines of managerial control. Working for Patients placed 
much emphasis on the desirability of decentralisation of decision making: ‘as much 
power and responsibility as possible will be delegated to local level’ (WFP 1.9). 
The intention is that management within the new NHSTs, and even those units 
remaining under DHA management, will have more autonomy with respect to 
operational decision making than in the past. However, the greater freedom of 
managers to manage will be accompanied by increased emphasis on accountability 
and performance review. It might therefore be seen as a rather spurious autonomy, 
extended only so long as the decisions of local managers remain in line with policy 
objectives and financial targets set from above. 





21 Re Dean’s Will Trusts [1950] | All ER 882. 

22 Senior DoH staff responsible for financial aspects of NHSTs have told me that NHSTs will not have 
charitable status. This will not have any adverse taxation implications, since s 61 of the 1990 Act 
exempts health service bodies, including NHSTs, from income tax and corporation tax (and also capital 
gains tax, VAT and stamp duty). 

23 Jabbari (1990) op cir note 17. 
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In fact, alongside some measure of devolution of decision-making authority, there 
will be a perceptible strengthening of managerial controls at all levels. In this respect 
the broad changes set in train by the 1983 Griffiths Report continue. The 1990 Act 
defines health authorities’ primary functions as being those delegated to them by 
the Secretary of State to the extent he directs (s 3), and we must again rely on the 
White Paper for more specific indications of intentions. While the upper echelons 
will be less concerned with operational matters, the centre will exercise tighter control 
over the administrative structure down to DHA level. A new NHS Policy Board, 
chaired and appointed by the Secretary of State, will determine strategy, objectives 
and finances for the service in the light of Government policy, and will oversee 
the work of the NHS Management Executive. This latter body, headed by a Chief 
Executive, will deal with all operational matters within the policy and strategy set 
by the Policy Board. It will exercise authority over slimmed-down RHAs, which 
will concentrate more than at present on monitoring performance and assessing 
effectiveness. The chain of command will continue down to the DHAs — the 
purchasers of health care for their resident populations. The traditional separation 
of general practice from the central management hierarchy, which dates back to 
the tripartite division of the 1948 NHS, will finally be ended. The Family Health 
Service Authorities (which replace the existing Family Practitioner Committees) 
are placed in a management relationship with RHAs, which parallels the relationship 
between RHAs and DHAs (s 12), and includes their activities within the ambit of 
the new NHS Executive. In the words of the White Paper: ‘The overall effect of 
these changes will be to introduce for the first time a clear and effective chain of 
management command running from Districts through Regions to the Chief Executive 
and from there to the Secretary of State’ (WFP 2.6). 

The Government intends that monitoring and contro] will be facilitated by the 
introduction of modern information systems, which will also be a prerequisite for 
the implementation of contractual relations. Presently available statistics do not allow 
managers to link information on activity, diagnosis, outcome and cost, and commen- 
tators on the White Paper have been quick to point out the difficulties of realising 
objectives in this area within the limited timescale available.” The plan is to extend 
and accelerate the existing Resource Management Initiative (RMD, introduced on 
an experimental basis in 1986 to provide a detailed picture of resource use in a 
number of acute hospitals. Currently the full RMI process has been implemented 
in something over 20 acute units and this should be extended to 260 units by April 
1992 (WFP, 16). 

In pursuit of the Government’s objective of greater financial accountability, 
section 20 of the 1990 Act makes provision for an independent external audit of 
health authorities and FHSAs by the Audit Commission. At present the statutory 
external audit of accounts is carried out by the Health Departments, and the new 
arrangements are expected to show greater commitment to value for money studies, 
covering a wider range of NHS activity (WFP 2.29). The Commission will hence- 
forth be known as the Audit Commission for Local Authorities and the National 
Health Service (Sched 4, para 1(1)). It will audit the accounts of all NHS bodies 
including NHSTs and fund-holding GP practices, and it will have a statutory duty 
to report to the Health Secretary any action that has involved, or may involve, 
unlawful expenditure and financial loss (s 20(1), (3)). The National Audit Office 





24 For details of how an experiment to simulate the internal market ended in chaos, see East Anglian 
Regional Health Authority, Contracting for Health Outcomes (The Rubber Windmill Workshop) 
(Norwich: East Anglian RHA, 1990). 
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will continue to report on value for money in the use of voted funds, and to certify 
the aggregated NHS accounts. 

The new management arrangements as outlined in the White Paper are predicated 
on the assumption that it is possible to achieve a clear distinction at National level 
‘between the policy responsibilities of Ministers and the operational responsibilities 
of the Chief Executive and top management’ (WFP 1.17). The separation of policy 
making and operational management functions has, of course, been a constant theme 
of successive NHS reorganisations back to 1974. A distinction at the Minister/Chief 
Executive level was central to the 1983 Griffiths management model but, although 
briefly attempted in the eighties, was abandoned when the Health Minister became 
Chairman of the Management Board.” It seems unlikely, given the multifarious 
financial and political pressures on the Secretary of State from Parliament and other 
Departments, that this separation will prove to be more sustainable now. As we 
have seen, the 1990 Act gives the Secretary very substantial delegated powers, 
including powers to intervene in what are essentially matters of operational 
management. It would be naive to assume that they will not be put to use. 


Consumer Choice 


In the Parliamentary debates and elsewhere the extension of consumer choice was 
presented as the central principle underlying the NHS reforms. Working for Patients, 
as one might anticipate from its title, makes continual reference to such matters 
as ‘putting patients first,’ ‘the needs of patients,’ ‘better service to the patient,’ ‘a 
better deal for the public,’ ‘the ... wishes of patients,’ ‘[improving] patients’ choice 
of good quality service,’ and ‘a real choice between GPs.’ 

The validity of these claims is one of the most widely reviewed aspects of the 
White Paper,” and this note offers only a brief overview of the major issues. It 
is clear that the 1990 Act is in no sense a charter for patients: it contains no specific 
safeguards for patient rights, and little to strengthen patient representation or 
involvement in service planning. Following Parliamentary criticism of the arrange- 
ments for the transfer of hospitals to NHST status, the Bill was modified to require 
RHAs to consult CHCs and other persons or bodies specified by the Health Secretary 
or the Authority (ss 5(2), 5(3)). There is also a requirement for directly-managed 
units intending to offer extra services for private patients to ‘consult organisations 
representative of the interests of persons likely to be affected by the determination’ 
(s 25(3)). But the only remaining sections that bear on lay representation are those 
providing for the new membership of DHAs (s 1; Sched 1, paras 2, 3) and Family 
Health Services Authorities (s 2; Sched 1, paras 4, 5). In both cases, the result of 
orders introduced under the legislation will be to diminish community representation 
on these bodies. To rectify what the Government considers to be a confusion of 
managerial and representative roles, the existing make-up of DHAs with members 
appointed by local authorities, or on the advice of trades unions and professional 
bodies, will be modified. The new Authorities will be smaller, more ‘business-like’ 
bodies, whose non-executive members are selected ‘solely on the basis of the skills 
and expertise they can bring to the authority’ (WFP 8.6). Similarly, the Family 





25 See Harrison et al (1989) op cit note 20. 

26 See especially S. Harrison er al (1989) op cit note 20; A. Nocon, ‘A Right to Choose’ (1990) Health 
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Health Services Authorities will continue to set up sub-committees of lay and 
professional members for various purposes, but these will be slimmed-down and 
members are to be selected for ‘their experience and personal qualities’ rather than 
as representatives (WFP 7.24). 

Community Health Councils are to continue to ‘act as a channel for consumer 
views to health authorities and FPCs’ (WFP 8.7), but there are significant restrictions 
on their role. It’will be left to the individual NHST to decide whether it wishes 
to open its routine meetings to CHC representatives.” Moreover, since a CHC’s 
visitation rights pertain only to its own District, any widespread growth in contracting 
with providers out of District will make it difficult for CHCs to exercise a monitoring 
role. 

To the extent that the reforms genuinely address the issue of patient choice they 
do so through the laissez-faire principle of consumer sovereignty.” This rests on 
the proposition that within the new competitive environment of the internal market 
patients will vote with their feet. They will reward quality and efficiency by selecting 
one GP rather than another, and — in consultation with their GP — one hospital 
rather than another. Money will follow patients, and — in theory at least — patient 
choices will determine economic viability. From this perspective the priority is to 
set in place the financial mechanisms that will promote a market culture, and it 
is with such mechanisms that many of the substantive provisions of the 1990 Act 
are concerned. 

But consumerism is a potentially misleading concept where medical care is 
concerned. Patients do not generally have adequate knowledge to make informed 
choices about their treatment, and in many cases their capacity for judgement will 
be affected by the illness or injury that leads them to enter the marketplace. 
Economists who have wished to retain the market metaphor have needed to argue 
that the patient relies on an agent — the doctor — to aid consumption decisions, 
and have generally been well aware of the regulatory implications of the doctor’s 
dual role as both agent and producer of care. To a considerable extent, this is 
the role allocated to the fund-holding GP as a result of the reforms and clearly it 
is not without difficulties. As a recent commentary on the White Paper argues, ‘the 
choice offered by the White Paper is largely the surrogate choice of GPs which 
will be further mediated through contractual arrangements very largely restricting 
them to batch rather than individual referral arrangements.’ GPs may have little 
knowledge of facilities outside their local areas and may see little personal advantage 
in departing from established referral patterns. There is an obvious incentive to let 
contracts so as to keep down costs and retain maximum control over a finite budget. 
To expect contract placement to function as a vehicle for consumer choice is to 
add a further layer of complexity to an already complex process. 


Management and Clinical Autonomy 


Just as the arrangements for NHS management reveal a tension between devolved 
power and increased accountability, there is an ambiguity in the arrangements 
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affecting clinicians. The White Paper emphasises that the greater freedom of local 
managers to manage will also extend to doctors, who will be better able to ‘get 
on with the job of treating patients’ and may expect to benefit from more resources 
(WFP 5.1). Yet one of the most important consequences of the internal market will 
be to bring doctors within the same framework of accountability as managers. It 
has been a remarkable feature of the NHS that doctors have been largely isolated 
from financial pressures, certainly in the sense that their remuneration and that of 
their employing institutions are unrelated to the volume and quality of clinical 
activity.>' The 1983 Griffiths proposals began to challenge this state of affairs, but 
the 1990 Act goes much further, effectively putting an end to the post-war consensus 
that decisions regarding care should be isolated from decisions regarding cost. 

Aneurin Bevan, in a speech to the Royal Medico-Psychological Association a 
few weeks after he became Minister of Health in 1945, articulated a view of the 
relationship between doctors and the NHS which was to hold sway right through 
to the late 1980s: ‘I conceive it the function of the Ministry of Health to provide 
the medical profession with the best and most modern apparatus of medicine and 
to enable them freely to use it, in accordance with their training, for the benefit 
of the people of the country. Every doctor must be free to use that apparatus without 
interference from secular organisations.’ Thus, the primary NHS legislation was 
concerned with creating an environment for the delivery of medical care by 
independent practitioners, rather than with regulating the system of medical care 
itself. It is that view which is challenged by the 1990 Act. 

On the basis of his existing powers, and new powers under the 1990 Act, the 
Health Secretary will introduce a number of reforms which, taken together, enhance 
the power of the manager vis-à-vis the clinician. These include: 


(a) extension of clinical (resource) management; 

(b) compulsory participation in medical audit for hospital doctors and GPs; 

(c) introduction of new style consultant contracts with a clearer specification of 
duties and responsibilities; 

(d) reform of distinction awards; 

(e) introduction of indicative prescribing amounts (allowances). 


The expansion of clinical management builds on the Resource Management 
Initiative. The intention is that doctors themselves become more closely involved 
in managing the effective use of resources within the parameters set by general 
managers, and that information necessary for costing and evaluating clinical 
procedures becomes available to management at all levels. While many commentators 
have welcomed this development, there are warnings that it should not be seen as 
a panacea; that problems with the RMI and the strength of medical resistance may 
not have been acknowledged*; that the reforms are being introduced in advance 
of the results of an independent evaluation of RMI which the DoH is supporting; 
and that the Government’s timetable is over-optimistic.* 

At face value medical audit is a professionally-led initiative to analyse and monitor 
the quality of care, but it remains unclear how far quality issues overlap with cost- 


31 C. Pollitt, ‘Capturing Quality: The Quality Issue in British and American Health Policies’ (1987) 
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Accountability and Management 3, pp 213—233. 

34 See Harrison et al (1989) op cit note 20. 
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effectiveness issues and how managers will interpret their role in the process. As 
Working Paper 6 indicates, the intention is that ‘management too has significant 
responsibility for seeing that resources are used in the most effective way, and will 
therefore need to ensure that an effective system of medical audit is in place.’* 
This implies that managers may have some influence over the content of audit 
systems. Moreover, where management is not satisfied that resources are being used 
effectively, it will be able to initiate an independent audit, which may take the form 
of ‘external peer review or a joint professional and managerial appraisal of a particular 
service.” The new arrangements for audit are likely to accelerate the shift towards 
formal performance measurement. Thus, the Social Services Committee’s recent 
report on the reforms expressed the hope that ‘the Audit Commission in conjunction 
with the relevant professional bodies and Royal Colleges will succeed in developing 
a methodology for assessing outcomes in health care.’ If such measures do 
emerge, clinical guidelines linked to the treatment packages that are bought and 
sold may not be far behind. A requirement to participate in audit will be included 
in consultants’ contracts and GPs’ terms of service, and it was therefore not necessary 
to make specific provisions for medical audit in the 1990 Act. 

The changes in consultants’ contracts, job descriptions and appointments mean 
that management will have a greater role in defining the duties and responsibilities 
of post holders, and will be in a position to monitor performance against contractual 
obligations. District General Managers will take a more active role in the appoint- 
ments procedure, which to date has been seen to be controlled by the medical 
profession, and will need to approve the content of contracts which set out the scope 
and extent of each consultant’s duties more explicitly than in the past. Similar trends 
are discernible in the changes made to the system of distinction awards to reward 
professional excellence. The criteria for basic ‘C’ awards will be modified to take 
account not only of clinical skills but also commitment to ‘the management and 
development of the service,’ and the composition of selection committees (which 
at present are solely professional) will be modified to give significant representation 
to general managers.** 

The introduction of indicative prescribing amounts reflects the DoH’s long-standing 
concern that the wide variation in FPC prescribing costs arises from wasteful 
prescribing by some GPs. There are provisions to allocate each RHA a firm budget 
from which they will allocate drug budgets to FHSAs within the Region, who will 
in turn be responsible for allocating indicative drug allowances to GPs in their areas. 
Allocations to RHAs and FHSAs will initially reflect existing spending patterns, 
but there will be a gradual change to a weighted capitation formula. FHSAs are 
expected to establish policies for allocating funds to practices which will take into 
account capitation, but also local social and epidemiological factors and special 
factors, such as the needs of particular patients for unusually expensive drugs. The 
intention is to ‘bring downward pressure on those practices which are above average 
[in cost].’3° It is emphasised that patients will always get the medicines they need, 
but the DoH has established a new procedure for an independent medically qualified 
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panel to hear cases of alleged over-prescribing, and where necessary take disciplinary 
action against GPs. Legislation was necessary to effect some of these reforms, and 
section 18 of the 1990 Act requires FHSAs to specify ‘indicative amounts’ to GPs, 
and defines ‘practice’ for these purposes. Its main significance is that there is now 
a statutory requirement for GPs to ‘seek to secure’ that the cost of prescribing on 
drugs and appliances in any financial year does not exceed the amount fixed by 
the FHSA, except with consent and for good reasons (s 18(4)). Indicative amounts 
may therefore be expected to have a considerably greater impact than the limited 
prescribing list introduced in 1986. 

But the impact of provider competition on clinical behaviour may be even more 
important than these specific developments. Though the reforms stop short of placing 
clinicians in the marketplace as independent contractors, hospital doctors may find 
themselves located in units which face strong competitive pressures. To the extent 
that real competition occurs, inefficient hospitals may go out of business. Although 
one may suspect that this eventually will be as unrealistic in political terms under 
the new system as it is at present, the rhetoric of cost containment is likely to exert 
a powerful influence. Doctors will need to reconcile treatments with the packages 
of care sold by managers or risk putting their employing organisation in a loss- 
making situation. The processes of costing and treatment specification associated 
with the contracting process itself are therefore likely to make significant inroads 
into the clinical freedom of doctors, which will be difficult to resist without seeming 
to place the economic viability of the provider unit in doubt. Despite popular beliefs 
to the contrary, there is evidence that doctors in the more market-oriented North 
American system have significantly less autonomy than doctors in Britain.® 


An Overview 


The 1990 Act applies the ideology of the market to the heart of the welfare state, 
but does so in a way which preserves public ownership. The NHS contract and 
the NHST are key elements in a new paradigm of the public sector market, whose 
general principles may yet come to have wider application. Of course, its practicality 
has yet to be established and its longevity is uncertain. Like many revolutionary 
reforms its main difficulty is that it seeks to reconcile conflicting principles. Faced 
with a choice between the consolidation of a socialised NHS or a shift to a privatised, 
insurance-based system, those responsible for the NHS Review opted for a com- 
promise born of pragmatism, which faces obvious problems of intellectual coherence. 
Many will suspect that it is a half-way house solution with a limited shelf life, and 
that its demise will serve as the pretext for yet more radical reform. 

Whatever its other failings, the present NHS resource-allocation machinery tends 
to resolve disputes in a relatively inexpensive way. One advantage of bureaucratic 
regulation is its institutionalised preference for resolving ambiguities in rules or 
guidelines by negotiation through the management process. It is a structure which 
creates the possibility of continuous feedback and great flexibility, which are essential 
when dealing with such a non-standardised product as medical services. The 
formalisation of relationships through NHS contracts will replace low-cost cultural 
solutions with high-cost quasi-legal ones. Because of the difficult problems associated 
with pre-contract disputes, disagreements over terms within long-standing contractual 
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relationships, and the problematics of measurement and quality assessment which 
are inherent in health care, conciliation and arbitration are likely to be used far more 
than has been acknowledged. Taken together with the information management and 
accountancy needs of the reorganised system this will place heavy demands on NHS 
resources. All this runs counter to the more familiar private sector trend towards 
integration to minimise the transaction costs associated with contracting. 

The fact that most NHS bodies will enter both NHS contracts and legally- 
enforceable contracts with non-NHS bodies will tend to complicate dispute settlement 
policy. Of course, many NHS bodies have some years experience of contracting 
with the independent sector and contracting out non-clinical services, but the 
proliferation of contract language should not be allowed to obscure the fact that 
very different legal forms are involved. As bodies with a new and unfamiliar status, 
NHSTs may need to tread particularly carefully. Since a trust’s functions will be 
defined by the terms of the order by which it is established, any contract placed 
by it would need to be within the scope of the powers vested in the trust, or it might 
be subject to a public law action for judicial review seeking to show that the contract 
is ultra vires.“ 

Private law actions for medical negligence have generally implied litigation against 
a particular insured clinician and/or a health authority alleged to be vicariously liable. 
The recent adoption of NHS indemnity — by which health authorities took over 
financial responsibility for negligence claims against their staff — does not remove 
the necessity to prove fault on the part of a particular individual or individuals, 
but it makes it more likely that it is the authority that is the target for litigation. 
With the appearance of NHSTs and contracts with independent providers, it may 
increasingly be the provider organisation that is the defendant to the claim. A 1989 
NHS circular indicates that NHSTs will be responsible for negligence claims against 
their medical and dental staff, and this has been confirmed by more recent 
guidance. Generally litigation will continue to be conventional tort actions, although 
there is the possibility that the terms of an NHS contract (for example, between 
a DHA and a NHST and containing quality specifications) might have significance 
in determining negligence liability.“ While the DoH has established a fund to 
assist health authorities in meeting claims over £300,000, this is to be restricted 
to claims made before April 1991 and will therefore not cover new claims against 
NHSTs. The latest DoH guidance“ (instead of the more obvious solution of 
permitting the NHST to take out liability insurance) has outlined a ‘repayable advance 
scheme’ which will apply to both NHSTs and directly-managed units after April 
1991, where costs of settlement exceed a specified amount. Advances must be repaid 
with interest by the unit concerned over ‘a period of years.’ However, there must 
be a real question whether the mere deferment of payment is a sufficient safeguard 
against financial ruin for the smaller NHST. Outside the area of medical negligence 
claims, NHSTs are expected to rely on a combination of self-insurance and commer- 
cial insurance, for example, with respect to ‘business interruption risk,’ and there 
may be some possibility of the future use of insurance in the clinical liability sphere 
also. Certainly, section 21 of the 1990 Act opens the way for the Health Secretary 
to establish, or approve, such a scheme for NHSTs and health authorities, with 
the possibility of compulsory participation. In the meantime, NHSTs are likely to 





41 See Jabbari (1990) op cit note 17. 
42 NHS Circular HC(89)34, para 12. 
43 Jabbari (1990) op cit note 17. 
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pay increasing attention to formal risk management systems and there may be some 
curtailment of high-risk clinical procedures. 

Even by the standards of other recent drafting, the 1990 Act places an enormous 
burden on delegated legislation. Moreover, it does soʻin a way which maximises 
executive power. One of the most telling contributions to the Second Reading debate 
was made by Robin Cook when he noted that the phrase ‘Secretary of State’ occurred 
127 times in the Bill (not counting references to Scotland), and that it was the Secretary 
alone who would lay orders and give directions: 


I understand that it is fashionable to describe this arrangement as enabling legislation. This 
is a misuse of our language. This is not an enabling Bill. It is a Bill for arbitrary government 
by whomever happens to be Secretary of State at the time.’* 


This is the reality that lies behind the rhetoric of consumer choice, markets and 
devolution. The providers who are contractors in the marketplace may indeed win 
more freedoms in certain areas, but executive power also increases. At the same 
time, the power of intermediate institutions — the medical profession and the 
administrative bureaucracy — between government and the individual purchaser 
or provider is diminished and more closely regulated. In this latter respect there 
is a twisted resemblance to the laissez-faire vision. For classical liberalism there 
is no society; only the legal persons who enter transactions in the marketplace and 
the ‘night-watchman’ state, which enforces the legal framework that underpins the 
market. But in the internal market it is the executive itself that directs that transactions 
should occur, dictates the form of ‘contracts’ and settles disputes. As in so many 
other areas the ideology of the minimal state translates into an actual extension of 
central controls. 

The ‘persons’ who populate the internal market are not patients, but the provider 
organisations who enter transactions on their behalf, though not necessarily in their 
best interests. In this sense, ‘patient choice’ translates at best as surrogate choice 
based on medical paternalism. Nor are other relationships and entities critical to 
the internal market what on the surface they seem. Both the NHS contract and the 
NHST rely on a metaphorical use of language. Thus the creation of contracts that 
are not contracts at law, trusts that are statutory corporations and a plurality of bodies 
corporate within a National Health Service, will certainly add to the complexity 
of legal processes and dispute resolution more generally. The institutional approach 
to organisation theory has emphasised the symbolic functions of organisational 
change, particularly change associated with the implementation of rationalised 
organisational structures. It has been argued that organisations develop those 
characteristics that best serve the purposes of internal and external organisational 
legitimation.** With the reform of the NHS also, the concern may be with image 
as much as substance. While the language of contract evokes the imagery of efficiency 
and the disciplines of the market, the notion of the trust carries associations with 
the public good and the absence of the profit motive. Taken together they suggest 
a health service that achieves the best of both worlds. In recent years there has been 
increasing evidence of the penetration of rhetoric into official documents, and even 
within the glossy covers of recent White Papers, but it has rarely cleared the hurdle 
of the Parliamentary drafting process. By enshrining such spurious concepts in statute, 
the 1990 Act marks a new departure in the deployment of legislation as rhetoric. 





45 HC Deb vol 163, col 515, 7 December 1990. 
46 J.W. Meyer and B. Rowan, ‘Institutionalised Organisations: Formal Structure as Myth and Ceremony’ 
(1977) 83 AJS, pp 340—363. 
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Press Freedom — How the Beast was Tamed 


Colin Munro* 


Consider these terms of reference: 


In the light of recent concern about the dangers to freedom of speech, to examine those aspects 
of the law which enable public authorities (including the courts) to regulate or restrain the 
publication of information by newspapers and broadcasters, or to require persons who 
disseminate information to the public to reveal the sources of that information; and to make 
recommendations as to what measures are needed to give further protection to freedom of 
speech as the fundamental value of our democratic society. 


These were not the terms of reference of the Calcutt Committee, which was appointed 
by the Government in 1989 to report on privacy and related matters.! They were 
(subject to the addition of a few minor embellishments) the terms of reference of 
a Justice committee which reported in 1990, shortly before the Calcutt Committee, 
and to very different effect.? Calcutt was asked: 


In the light of the recent public concern about intrusions into the private lives of individuals 
by certain sections of the press, to consider what measures (whether legislative or otherwise) 
are needed to give further protection to individual privacy from the activities of the press 
and improve recourse against the press for the individual citizen, taking account of existing 
remedies, including the law on defamation and breach of confidence; and to make 
recommendations.? 


The answer you get depends on the question you ask, and the question presented 
to the Calcutt Committee assumed that the mischief lay in the freedom allowed to 
the press rather than the limitations upon that freedom, and invited the respondents 
to choose between different possible remedies for the ill. The Government’s approach 
might seem to be a curious inversion of the principles to which it is morally committed 
by its acceptance of the European Convention on Human Rights. Under Article 10 
of the Convention, the right to freedom of expression is paramount, and the limited 
exceptions which may be made are only such as are ‘necessary in a democratic 
society’ and permissible only to the extent that they correspond to a ‘pressing social 
need’ and are proportionate to the end to be achieved.* The committee was not 
unaware of the requirements of the Convention. Indeed, it purported to ‘start from 
a position that freedom of expression is pre-eminent’ and considered that ‘any 
additional constraints upon the press should be limited to the minimum necessary 
to tackle any genuine abuses.” However, it is in the nature of a liberty that some 
persons may ‘abuse’ it, and it is not obvious that restrictions ought to be imposed 
on the liberty merely because of that unless, of course, one operates under that 
preconception. 








*Professor of Constitutional Law, University of Edinburgh. 
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Constrained as they were, the Committee displayed the classic symptoms of 
ambivalence. A minor moral panic lay behind its establishment. Two private 
members’ bills, the Right of Reply Bill and the Protection of Privacy Bill, had 
attracted substantial parliamentary support in the 1988—89 session before their 
eventual failure. At about the same time, some libel awards and settlements at high 
levels had been interpreted as signifying public revulsion at the activities of sections 
of the press. In the cool light of day, the evidence was perhaps less compelling. 
Members of Parliament, as public figures and persons anxious to be shown to best 
advantage, are scarcely disinterested in debates about the boundaries of privacy. 
Awards and settlements in libel cases are arguably no higher in real terms than they 
were fifty years ago.” People may say, when canvassed by opinion pollsters, that 
they find newspapers disgusting, over-intrusive, and inaccurate, but the News of 
the World has a weekly sales figure in excess of five million, and The Sun has 11 
million readers daily. The Committee recognised that the evidence which they had 
from complainants (following well-publicised invitations to submit any) was self- 
selected, and that many objections were only on grounds of taste. They noted too 
that the statistics of complaints about infringement of privacy recorded by the Press 
Council and the Broadcasting Complaints Commission did not reveal a rising trend. 
Ultimately they conceded that they had ‘no reliable evidence to show whether 
unwarranted intrusion into individual privacy has or has not risen over the last 20 
years.”8 

If reliable evidence were lacking, anecdotal evidence could fill some of the gaps, 
and one particular incident came to loom large, as the lazy reporter might say, in 
the demonology. Sunday Sport journalists gained access to the hospital room of 
a television actor and photographed him, after he had undergone brain surgery 
following an accident. However, their conduct is regarded, one suspects that the 
Committee protests too much when it declares that ‘we have no intention of basing 
our recommendations on a single intrusion by a maverick newspaper.” Not only 
is the incident referred to several times, directly or indirectly, but it quite evidently 
shapes some of the specific recommendations. The adventitiousness of this is rather 
worrying. It may be salutary to test rules and recommendations against concrete 
examples, but one would wish to throw in some which could point the other way. 
The danger is that instances of ‘abuse’ and bad taste, because they are conspicuous, 
come to mind, while the continuous benefit derived by having a free press is liable 
to be taken for granted in a country which has enjoyed it for so long. 


Rejected Routes 


Right of Reply Law 


The Committee was naturally bound to consider the different kinds of solutions 
proposed in the private members’ bills. Mr Tony Worthington’s Right of Reply 
Bill'® would have established a quango of 21 commissioners, appointed by the 
Home Secretary. The commissioners would have adjudicated within 28 days on 





7 For example, the award of damages (£25,000) in Youssoupoff yv MGM Pictures (1934) 50 TLR 581 
was equivalent to about £750,000 today. See Blom-Cooper, The Times, 28 June 1988. 

op cit note 1, para 4.8. 

op cit note 1, para 13.20. 
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complaints from ‘any person or body of persons’ that a newspaper had published 
a ‘factual inaccuracy’ which it had failed to correct on request, and would have 
had power to require the publication of a ‘correction.’ The Committee, in a short 
summary of the laws of some other countries,'' noted that some practical diffi- 
culties had arisen in the operation of the statutory right of reply law in Germany. 
Had it made further researches, it might have discovered that in France the right 
has been interpreted as applying even to theatre criticism and book reviews, and 
that the Cour de Cassation has held that, because the right was absolute, its exercise 
was not limited to those seeking to use it for legitimate reasons. That remarkable 
conclusion is no doubt explained by the courts’ reluctance to be drawn into deciding 
when claims are justified and when they are not, but that is exactly the issue which 
would arise all too frequently. 

In any event, the Committee did conclude fairly easily that legislation to provide 
for a right of reply did not offer a practical solution, and that in many cases of 
complaint it would be difficult to establish the facts in a short time. In this conclusion, 
they were surely right. One has only to imagine the kinds of complaints which might 
be brought by, let us say, the government of Iran, the Church of Scientology, the 
Metropolitan Police, Lonrho, and the major and minor political parties, to entertain 
doubts about their being satisfactorily resolved within a few weeks by a panel of 
persons, at hearings without disclosure of documents or cross-examination. A more 
fundamental objection to the proposal could be the inappropriateness, in a free society, 
of empowering government appointees to tell editors what to publish, including 
material which they may believe, or even know, to be false. In the United States, 
the Supreme Court condemned a right of reply law as unconstitutional, precisely 
because it compelled editors to publish words or material which they might not wish 
to." 


A Privacy Law 


By contrast, a right to privacy has been developed by the American courts, although 
its effect is restricted, so far as the press is concerned, by the protection of freedom 
of speech in the First Amendment. The creation of a right of action through judicial 
development has been considered impossible in England, and there was confirmation 
of this in Kaye v Robertson," when the hospital photograph episode was tested in 
court. In the Court of Appeal, Leggatt LJ recognised that only the legislature could 
now create a right to privacy, although neither he nor Bingham LJ forbore from 
offering Parliament their advice on policy. 

Legislation to create a tort of infringement of privacy had been considered a 
generation ago by the Younger Committee,'* which came out against it, principally 
for the practical reason that it did not think that the concept of privacy was susceptible 
to any satisfactory definition. The Younger Committee’s preferred solution was to 
recommend a number of specific improvements, some involving changes in the law 
and some in the sphere of self-regulation. In a similar fashion, the Calcutt Committee 





11 op cit note 1, ch 5. 
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13 Miami Herald Publishing Co v Tornillo, 418 US 241 (1974). 

14 The judgments are reproduced as Appendix I to the Report. An interlocutory injunction was granted 
in respect of malicious falsehood, so as to restrain the defendants from publishing anything which 
might be understood to convey that the plaintiff had voluntarily permitted an interview or photographs. 
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was to make a number of specific proposals but also recommended against the creation 
of a statutory tort of infringement of privacy for a variety of reasons, including 
arguments of principle and practical concerns, such as the inaccessibility of legal 
processes. It was recognised that there were difficulties, not only with the awkward 
concept of privacy, but also in the countervailing defence of public interest which, 
as was conceded, would necessarily have to accompany it. Mr John Browne’s 
Protection of Privacy Bill'* would have allowed a defence to the tortious public use 
or public disclosure of private information when there existed ‘a public interest or 
public benefit in the information being so used or disclosed’ which outweighed the 
interest in upholding its privacy. Whatever doubts we may have about judges doing 
the weighing (and we might have many, in view of frequent indications of judicial 
antipathy to the media), the more obvious problem is that newspapers would be 
faced daily with hundreds of such decisions. How far is the sexual deviancy of a 
family doctor of legitimate interest to his patients? How far is a schoolteacher’s 
adherence to Satanism of legitimate interest to parents? Is there a public interest 
in revealing the true behaviour of pop stars or sportsmen, who may serve as role 
models to thousands of adolescents? If a Member of Parliament has an affair and 
is deceiving either his family or his mistress, is the public interest served by allowing 
voters to know, so that they may form a view about his stewardship of office? These 
are formidable difficulties, and we may be thankful that the Committee appreciated 
them. However, their several reservations could apparently be overcome, for in 
a parting shot there is a warning that the case for a privacy law might have to be 
reconsidered, should improved self-regulation not work." 


Strengthening the Law 


The price for avoiding, or at least postponing, a general right of privacy is made 
up of two portions, consisting of more effective self-regulation and of some additions 
and amendments to the law. 


Confidence and Defamation 


Existing laws, including the laws of trespass, defamation, and breach of confidence, 
do provide partial protection for some aspects of privacy, and the Committee 
considered their potential for development. But, perhaps because of the haste with 
which the Committee sought to satisfy the Government’s demands, their conclusions 
on these points are rather tentative. Sensibly, the Committee recognised that “most 
of the serious infringements of privacy ... involve no relationship or duty of 
confidence.’'® However, it is strange to read that they were unsure about the 
benefits which the creation of a statutory tort would bring, for the reason that ‘the 
law of confidence ... will continue developing.’ The word ‘developing’ might 
be viewed as a euphemism in this context, given the capacity of the law of confidence 
to be employed in unforeseen and sometimes controversial ways.” Moreover, 








16 HC Bill 122 (1988—89). 
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there has been a thorough examination of the area by the Law Commission, and 
their proposals (which included a draft Bill) are still awaiting implementation.?! 

Some tentative conclusions are also offered on defamation.” The unavailability 
of legal aid was thought to be an unjustified anomaly. The possibility of a simplified 
action, by allowing a right of action in the county court, was favoured. Reforms 
introduced earlier in the year by the Lord Chancellor, which included a power for 
the Court of Appeal to vary damages awards, were commended. It is hard to resist 
the conclusion that the Committee, mindful that a committee in the Lord Chancellor’s 
Department was also reviewing the law of defamation, made its examination rather 
cursorily. That is only one unfortunate result of a division of labour which may 
possibly have been ill-conceived.” 


New Offences 


The Committee proposed new laws in order to prevent some of the physical intrusions 
which it regarded as unjustified. It identified the principal kinds of objectionable 
intrusions as involving harassment, surveillance, or trespass. Existing laws, for 
example the Public Order Act 1986 (sections 4 and 5), the Interception of Communi- 
cations Act 1985, and the Criminal Law Act 1977 (sections 6 and 7), as well as 
the civil remedies for trespass and nuisance, offered some patchy protection. 
Legislation to extend the torts of trespass or nuisance did not commend itself to 
the Committee. The law would be widened to an undesirable extent, and the mischief 
would not even be cured, as the remedies would not work effectively against diverse 
groups of people. A general tort of harassment, and a general offence of harassment, 
were rejected on similar grounds. But the creation of more limited offences which, 
as the Committee says, are ‘targeted at specific abuses by the press’™ was 
favoured. The suggestion is that these acts should become offences: 


(a) Entering private property, without the consent of the lawful occupant, with 
intent to obtain personal information with a view to its publication. 

(b) Placing a surveillance device on private property, without the consent of the 
lawful occupant, with intent to obtain personal information with a view to 
its publication. 

(c) Taking a photograph, or recording the voice, of an individual who is on private 
property, without his consent, with a view to its publication with intent that 
the individual shall be identifiable.*° 


‘Private property,’ it is proposed, should be defined so as to include ‘any private 

residence, together with its immediate curtilage ... in addition, .. . hotel bedrooms 
. and those parts of a hospital or nursing home where patients are treated or 

accommodated.’ It should be a defence, it is suggested, if the act is done: 


(a) for the purpose of preventing, detecting or exposing the commission of any 
crime, or other seriously anti-social conduct; or 

(b) for the protection of public health or safety; or 

(c) under any lawful authority.” 
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Civil redress, it was recommended, should also be available for these offences, 
in the form of injunctions and damages or an account of profits against a publisher. 
The Home Secretary who, on behalf of the Government, accepted most of the 
Report wholesale, prudently indicated that ‘careful thought will need to be given 
to the detailed formulation of the offences and the precise scope of any defence. ’?” 
What is most questionable about these proposals is their being drafted in terms of 
‘a view to ... publication.’ This country has not had a law of the press, in the 
sense of a body of law imposing special duties and conferring special privileges 
on the press, over and above ordinary citizens. Indeed, the notion has previously 
been rejected.” But these proposals, if enacted, would take us down that path. I 
doubt whether the principle is a sound one on which to discriminate, for it is not 
clear why a particular act should be a crime if it is carried out for journalistic purposes 
but not when it is carried out for other (possibly less meritorious) purposes. There 
would seem to be a good case for making it an offence to place a surveillance device 
on private property without the consent of the occupier or lawful authority, whatever 
the purpose in doing so. Whether there should be a general criminal offence of 
trespass is more problematic, and so far governments have not been persuaded of 
the merits of such a course. The proposed photography offence seems to owe 
something to the success of the paparazzi in capturing sunbathing celebrities or 
pregnant princesses. As drafted, it would not seem to prevent the publication of 
photographs taken for another purpose but later given or sold to a newspaper. It 
is also not clear whether extraterritoriality is intended, and as ‘publication’ is not 
defined for the purpose of the proposal, the width of the offence is uncertain. In 
this respect possibly, and in some other respects definitely, the implementation of 
the Calcutt proposals would affect not only the press but other media as well, even 
though the Committee regarded broadcasting as being outside its remit.” 

If the press were to be made subject to special laws, then it might be appropriate 
for the press to demand special privileges too. Constitutions which incorporate a 
body of law on the press may prohibit some forms of abuse of freedom, but they 
will also typically, for example, prohibit prior censorship, may provide for a right 
of access to public officials, and may guarantee protection of confidential sources. 


Self-Regulation 


Along with the new offences proposed and a few other specific reforms, the 
central recommendation of the Committee was that self-regulation should be given 
one last chance. 


Out with the Old 


Self-regulation, in the form of the Press Council, has existed since 1953. The Press 
Council may have done its best in the circumstances, but it has commonly been 


27 HC Deb vol 174, col 1123, 21 June 1990. 
28 The Faulks Committee considered but did not favour a defence of qualified privilege for the media 
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29 op cit note 1, para 2.5. 
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made other recommendations for inclusion in a code of practice. 
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criticised for the inefficiency and unfairness of its procedures (which included a 
requirement that complainants waived the right to sue) and the slowness and ineffec- 
tiveness of its adjudications.” There had been reforms, such as the introduction 
of a fast track procedure in 1984, and since 1989, under the chairmanship of Mr 
Louis Blom-Cooper QC, the reform process had been energised, with constitutional 
reforms under way and a new code of practice promulgated for the press. Many 
newspapers had made other efforts to put their house in order, for example by 
appointing ‘ombudsmen’ for the investigation of complaints. 

But, if this were not too little, it was deemed to be too late. The Committee’s 
principal objection to the continuation of the Press Council was claimed to be the 
‘inherent conflict’? between its roles of defending the freedom of the press and 
hearing complaints from the public. Any inconsistency is perhaps more apparent 
than real, because the proper handling of complaints in such a way as to raise 
standards ought to assist in defending the freedom of the press. However, perceptions 
are important and, if the Council did not seem to enjoy the confidence of the public, 
neither did it appear to command the respect of the newspaper industry, as its 
underfunding demonstrated in one way and the response of offending newspapers 
to its adjudications in another. 


In with the New 


The Committee called instead for the establishment of a Press Complaints Commis- 
sion, to be funded by the newspaper industry, which is warned that ‘adequate funding 
on a guaranteed basis is essential if a self-regulatory body is to operate effec- 
tively.’ The Commission would have an independent chairman and members, 
numbering no more than 12, appointed by an Appointments Commission ‘itself .. . 
independently appointed, possibly by the Lord Chancellor. The Commission 
would not seek to promote the freedom of the press. Its task would be to consider 
complaints of unjust or unfair treatment by newspapers or periodicals and of 
unwarranted infringements of privacy through published material. It should also 
promulgate, monitor and implement a new, tougher code of practice (and the 
Committee composes its own model code, as a foundation to be built on). There 
should be clear conciliation and adjudication procedures to ensure that complaints 
are handled with minimal delay, and complainants would not be asked to waive 
their legal rights. So that the publication of intrusive material might be prevented, 
there should be a 24-hour ‘hotline’ enabling people to contact the Commission, which 
could contact editors. Adjudications might include a recommendation that an apology 
be given to a complainant, and in some cases the nature and form of an appropriate 
reply or correction would be specified. Effectiveness would be ensured by the public 
commitments to observe all the procedures and pronouncements of the new Commis- 
sion which would be expected (in the headmasterly sense) of the press, if it wishes 
self-regulation to be retained.* 

The suggested arrangements for the Press Complaints Commission are to be 
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regarded as ‘one last chance’? or ‘one final chance’ to prove that voluntary self- 
regulation can be made to work. The report is certainly replete with warnings of 
the consequences of failure. If the newspaper industry were to fail to grasp this 
last opportunity, then a statutory system for handling complaints should be introduced. 
It might take either of two forms. If the problem were that ‘maverick publications 
persistently decline to respect the authority of the Press Complaints Commission,” 
then the Commission should be put on a statutory footing and given powers to enable 
it to require the publication of its adjudications. If, however, the press were to fail 
to set up and fund the Commission as recommended by June 1991, or if there were 
a serious breakdown of the system, rendering the Commission ineffective, then we 
are warned that there would ‘need to be a new statutory Tribunal able to adjudicate 
upon breaches of the code of practice and, where appropriate, grant injunctions 
and award compensation.’ 


Conclusion 


Down the line, therefore, there lies something not obviously different from procedures 
for government licensing of what may be published. To all the existing grounds 
for seeking injunctions, there would be added the provisions of the fatter and fitter 
“code of practice.’ Such an increase in restrictions would deserve to be viewed with 
the utmost apprehension. Were there not such serious consequences in prospect, 
one might almost be amused by the heavy-handedness of the Calcutt Committee 
and the government which it served. The press had already been told that it was 
‘on probation’*' by a Home Office minister, even before the Committee was set 
up. In the Report, the piling of warning upon warning reaches faintly ludicrous 
proportions. And the Home Secretary gratefully pockets the return catch: ‘This is 
positively the last chance.’” 

The Press Council put up an initial show of resistance to its fate, but its flow 
of funds was cut off. The Newspaper Publishers Association and the Newspaper 
Society have taken steps to arrange funding for a Press Complaints Commission.* 
Whether such a system, assuming its coming into being, can be regarded as ‘voluntary 
self-regulation’ is highly questionable. Something is hardly ‘voluntary’ if it is the 
product of duress, and it is scarcely ‘self-regulation’ to find oneself subjected to 
decisions of a body composed of members in whose appointment one has had no 
say, but merely the privilege of paying for. Perhaps it is better to drop the pretence. 
The Calcutt Committee has provided governments with a more effective scheme 
for regulating the press as well as a pretext for legislating, ‘albeit with some 
regret,’ it is professed, if the beast is not yet tamed. 





37 op cit note 1, para 16.1 
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that a ‘hotline’ system should operate. 
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What is Legal Competence? 
Jeremy Cooper* 


What is a competent person? The concept of competence is peculiarly English, without 
linguistic equivalence in any of the Mediterranean languages. Although derived from 
the Latin ‘competere’ — to compete — the English version of the competent person 
is traditionally something more benign. In English culture, the competent person 
is reliable, dependable, perhaps a little dull. The man on the Clapham omnibus is 
an example of the competent person, who himself seeks out, recognises and respects 
competence. The competent person gets things done, does a good job, is not an 
iconoclast or a dreamer. The competent person need not be particularly innovative, 
creative or original, and would be sure to react to Guillaume Apollinaire’s observation 
that ‘only those rooted in poetry will rebuild the world,’ with a shrug of the shoulders. 
The competent person would draw comfort from The Merchant of Venice, when 
Portia, complaining she is weary of her dull existence, receives from Nerissa, her 
maid in waiting, the reply: ‘they are as sick that surfeit with too much, as they 
that starve with nothing ... superfluity comes sooner by white hairs, . . . competency 
lives longer.’! Crucially, competence has traditionally developed in English culture 
as the essential measure of the reliable professional. 

Two recently published reports challenge many of our assumptions on both the 
nature of competence within professional law-related services, and about how and 
why competence should be assessed.? The reports trace respectively the current 
debates on legal competence in two professions: the practising lawyer and the social 
worker. Both reports demonstrate that the measurement and evaluation of competence 
is problematic in the extreme, and can often be used to hide other motives. In legal 
services for example, there is a clear movement to restore the concept to its etymo- 
logical roots, and to assert that to be ‘competent’ is ‘successfully to compete.’ Avrom 
Sherr has identified this phenomenon as particularly virulent in large firms, whose 
lawyers ‘are no longer quiet and careful repositories of wisdom .. . (but) are typically 
thrusting, macho, hard working technologists similar to their high finance whizz 
kid clients.” Consumerism is being used to merge competence and competition 
into an uncomfortable tautology, so the Head of Government Relations for British 
Telecom can state in a recent radio interview that ‘with more competition we have 
more freedom to satisfy our customers ... customer choice is the key component 
in genuine competition.”* In contrast, Avrom Sherr associates this development 
with a decline in professionalism.’ In social work, in a very different setting, 
competence has a strong political edge, and debates on what constitutes the ‘competent 
social worker’ have frequently been conducted in defensive mode against a back- 
ground of strong public criticism of the failure of social services to intervene 
successfully in a particularly sad or sensational case. 


*Principal Lecturer in Law, Polytechnic of East London. 


Shakespeare, The Merchant of Venice, Act 1 Scene 2. 
2 National Consumer Council, Professional Competence in Legal Services: What it is and how do you 
measure it? A Discussion Paper (London: National Consumer Council, 1990) (hereafter, National 
Consumer Council); Vernon, Harris and Ball, Towards Social Work Law: legally competent professional 
practice (London: CCETSW Paper 4:2, 1990) (hereafter, Vernon ef al). 
Sherr, Book Review (1990) 53 MLR 410. 
Interview on Today programme, Radio 4, 17 October 1990. 
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The first of the two reports under review is largely the work of Professor Alan 
Paterson of Strathclyde University, who was commissioned by the National Consumer 
Council (NCC) in response to two developments. First, it constitutes a specific 
response to the announcement in May 1989, by the Legal Aid Board, that it was 
considering franchising parts of the legal aid service to solicitors and advice centres 
who could satisfy ‘criteria of competence and reliability.’ As a major lobbyist in 
the area of legal services reform’ the National Consumer Council felt it incumbent 
upon itself to look more deeply into the concept of competence from the perspective 
of the consumer of legal services, whose interests the NCC is supposed to represent. 
Second, the report forms part of the wider discussion taking place in a number of 
professions on both sides of the Atlantic, as to what competence precisely is in a 
professional setting. How do you measure it, what is the relationship between 
competence and professional ethics, and what are the knock-on advantages and costs 
to the consumer of enhancing the concept of competence within a given profession? 

The second report under review was written by three academics with a special 
interest in training social workers in the knowledge and use of the law, and was 
commissioned and published by the Central Council for Training and Education 
in Social Work (CCETSW).° It too has much to say about this wider debate, 
focusing in particular upon the definition of the ‘legally competent professional social 
worker,’ and the desirability of achieving such a person in practice. This second 
report contains, in addition, some interesting material on the ways of measuring 
competence in what it describes as an ‘interactive’ way, and draws upon two small 
empirical studies of its own to provide support for this particular methodology. 


The National Consumer Council Report 


Paterson’s report discusses three main themes. First, he asks: how do you define 
competence? Second, he looks at various ways of measuring competence. Third, 
and most significant of all, he analyses some of the unforeseen side-effects of elevating 
competence to become the sine qua non whereby a public service is defined as 
adequate. In this respect, Paterson focuses in particular on competence defined and 
policed by self-regulatory bodies. 


Defining Competence 


Not surprisingly, given the practical orientation of the writer’s brief, Paterson does 
not waste much time dwelling upon attempts to define competence. Almost all such 
attempts are doomed to syllogism and ellipsis: a competent person is a person who 
is competent. Competence only becomes interesting when the subjective criteria 
by which it is measured are analysed. Thus the first definition we are offered is 
so bland as to be meaningless, ‘the capacity to perform certain tasks adequately 


6 National Consumer Council, para 1.1. 

7 See, for example, National Consumer Council, Ordinary Justice. Legal Services and the Courts in 
England and Wales: a consumer view (London: HMSO, 1989). 

8 Previous work on competence in this respect is limited: see Davies, ‘Training: what we think of it 
now,’ Social Work Today, 1984, 12; Davies and Wright, ‘Probation Training: a consumer perspective,’ 
Probation Monographs (1989) University of East Anglia; Davies and Wright, ‘The Changing Face 
of Probation,’ Probation Monographs (1989) University of East Anglia; Universities of Edinburgh 
and Sheffield, Assessing Outcomes in Social Work Education: a dialogue on, the definition and 
measurement of competence (1989) mimeograph. 
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or to a specific standard.’® The definition becomes more interesting when a further 
qualification is added; namely that ‘there also seems to be agreement that a necessary 
part of being competent is knowing the limits of one’s competence.’' This raises 
the logical, though no doubt unintended inference, that you can know nothing but 
still be described as competent, because you are aware that you know nothing. But 
as Aristotle put it in The Poetics, ‘a likely impossibility is always preferable to an 
unconvincing possibility,’'' and as a brick in the wall of the wider definition of a 
competent lawyer, the qualification is not unreasonable. 

The wider working definition of legal competence offered to us by Paterson is 
the definition accepted by the American Law Institute and the American Bar 
Association and reads as follows’: 


Legal competence is measured by the extent to which an attorney (A) is specifically knowledge- 
able about the fields of law-in which he or she practises, (B) performs the techniques of such 
practice with skill, (C) manages such practice efficiently, (D) identifies issues beyond his 
or her competence relevant to the matter undertaken, bringing these to the client’s attention, 
(E) properly prepares and carries through the matter undertaken, and (F) is intellectually, 
emotionally and physically capable.? 


Although there may be nothing overtly controversial in this wider definition, by 
now a certain unease begins to creep into our minds. For, we may legitimately ask, 
what is the difference, according to this definition, between a ‘competent’ lawyer 
and a ‘good’ lawyer, or even an ‘outstanding’ lawyer? In other words, has there 
been a subtle highjacking of the word ‘competent’ by the guardians of the legal 
profession’s status — the Bar Associations, the Law Societies and so forth — to 
further their own ends, and to ensure that the phrase ‘competent legal practitioner’ 
remains synonymous with ‘good legal practitioner’ which effectively means, ‘a 
practitioner regulated exclusively by us?’ In the second and third stages of his report, 
Paterson turns his attention to this intriguing possibility and finds it to be no idle one. 


‘Measuring Competence 


Generally speaking, the focus of the regulatory bodies of the legal professions in 
the United Kingdom has always been on controlling incompetence rather than 
measuring competence. The marketplace is intended to regulate competence and, 
in theory, the client selects and rejects a lawyer accordingly. This is indeed the 
classical interpretation of the word ‘competence’ alluded to at the beginning of this 
article: ‘successfully to compete.’ The professional bodies keep a fatherly eye on 
the training of lawyers, in order that they can be satisfied that a trainee has reached 
a certain formal level of competence before using the title of lawyer, but thereafter 
their attention is devoted almost exclusively to rooting out serious incompetence 
(or worse) by the regulatory devices of disciplinary and complaints procedures. 

The problem with the ‘competition induces competence’ theory is that in practice 
it does not work. Fortunate, indeed, is the client who is not only in a position to 
select their lawyer freely in the marketplace, having examined the full range of goods 





9 National Consumer Council, para 2.1. 

10 National Consumer Council, para 2.3. 

11 Aristotle, 24 The Poetics 1460. 

12 American Law Institute/American Bar Association Committee on Continuing Professional Education, 
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13 This definition of legal competence was also adopted by the Law Society of Scotland in its Competence 
Report (1987). 
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on offer, but is in a position to monitor the competence of their selection, once 
that lawyer is engaged on their behalf. Even more fortunate is the client who, sensing 
incompetence, is in a position to do something about it, without suffering serious 
financial or emotional trauma. In recent years, a series of government sponsored 
investigations into legal services have urged the professional bodies, albeit cautiously, 
to take more positive steps to develop, monitor and ultimately enforce measures 
of legal competence amongst the ranks of their members." Paterson suggests that, 
to date, no effective initiative has resulted, and points to public criticism of the Law 
Society in the Green Paper on the legal profession, published in 1989, which 
underlined the importance of professional standards, and called for separate codes 
of conduct and good practice to cover legal advice, assistance and advocacy.' 

Despite the apparent reluctance of the professional bodies in this country to engage 
in ‘competence measurement,’ Paterson illustrates a number of ways in which 
competence might be measured, and backs these up with examples of such monitoring 
in practice. The methods fall into six broad categories: 


Input measures 
These, in the words of Paterson, ‘are the easiest to apply and probably have the 
least to offer.’'® Essentially they involve measuring the competence of a lawyer by 
the quantity and quality of his or her formal training and would thus include reference 
to the type and place of initial training; the quality of degree; attendance at continuing 
education courses; quantifiable experience; and peer assessment. Paterson pours 
considerable scorn on all these methods. He considers most qualifications to be ‘only 
indirect proxies of performance’; he points out that ‘continuing education programmes 
are rarely assessed’; he believes measures of experience to be ‘of questionable value 
. in the absence of any clear-cut correlation between experience and compe- 
tence’; and he argues that peer assessments ‘tend to measure social relationships 
rather than performance.’ 


Structural measures 

These measures focus on the environment in which a lawyer operates, and include 
an assessment of resources, in-service training and supervision, record-keeping, 
complaints procedures, and general office management. Essentially, they are 
concerned with good practice. But the National Consumer Council, in commenting 
upon Paterson’s description of such measures, rightly observes that such practices 
‘only facilitate competence in its other aspects — they do not ensure it.’' 


Process measures 
This is the most comprehensive, and therefore the most complex measure of 
competence available, and involves a scientific evaluation of the entire process of 


14 Royal Commission on Legal Services (The Benson Commission) (London: HMSO, Cmnd 7846, 1979); 
Civil Justice Review: Report of the Review Body on Civil Justice (London: HMSO, 1988); Time for 
Change: Committee on the Future of the Legal Profession (The Marre Committee) (London: General 
Council for the Bar and the Council of the Law Society, 1988). 

15 The Work and Organisation of the Legal Profession (Government Green Paper) (London: HMSO, 
Cmnd 570, 1989). Note that since this report was published the professional bodies have published 
a series of good practice guidelines relating to various professional matters, in particular advocacy: 
see Legal Action, November 1990, p 31. 

16 National Consumer Council, para 4.2. 

17 ibid. 

18 ibid. 

19 National Consumer Council, para 4.5. 
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lawyering from interviewing, through fact gathering, to strategy formulation and 
its execution. By and large, very few such studies have been made, the majority 
in the United States. Paterson reviews the main studies, concentrating in particular 
upon the Delivery Systems Study carried out by the Legal Services Corporation 
in the late 1970s in an attempt to analyse the effectiveness of a number of different 
methods of providing legal services to the poor.” In this particular study, the four 
performance indicators used — cost, client satisfaction, quality, and impact on the 
community — are not necessarily of universal application. The competence of a 
corporate business lawyer is not necessarily best assessed by looking at the impact 
of their work on the community! Nevertheless, the outcome of the study was the 
provision of a substantial body of information on the measurable competence of 
a particular group of lawyers in carrying out the type of work for which they were 
employed, which information was subsequently used to good effect in planning the 
style of delivery for public legal services in the future. 

Whether such a form of competence measurement is viable on a wider scale is, 
however, doubtful. The Delivery Systems Study was publicly funded in the sum 
of several million dollars, and took five years to complete. The only substantial 
work of this nature that has been done in this country has been by Avrom Sherr, 
and even this large and interesting study was limited to articled clerks and their 
competence at interviewing.?! The cost and scale of comprehensive competence 
measuring of this kind, to be effective, is such that it could easily become self- 
defeating. And, as Paterson points out, ‘No study has yet attempted such a Herculean 
task.’” 


Output measures 

In many ways output measures, which measure what the lawyer has actually achieved 
for the client, are the most consumer friendly, market-oriented forms of competence 
assessment. In the main, clients go to lawyers for results, and they will judge the 
competence of their lawyer on the quality of those results: the size of an award, 
the avoidance of a custodial sentence and so forth. 


Client satisfaction 

Closely related to, but different from, output measures is the question of client 
satisfaction as a further indicator of the competence of the lawyer. What better way 
to assess a lawyer’s competence than ask the client, the person most closely associated 
with that piece of work? Neat as such a solution may appear at first sight, it is 
problematic in the extreme as a reliable method of assessing a lawyer’s true 
competence. Paterson alludes to some of the difficulties. He points out that ‘large 
areas of legal competence remain invisible to clients’; ie, they may not have any 
idea what constitutes a good settlement or sentence in their case, or how much time 
should reasonably have been spent working on it.” Furthermore, the Dutch legal 
sociologist, Kees Schyut, of the University of Leiden, has demonstrated through 
empirical studies in tribunals that there is a very simple correlation between success 
and client satisfaction. If you won, your lawyer was good; if you lost, your lawyer 
was not so good. Paterson identifies a different, but related phenomenon, the fact 
that, where client expectations are low, satisfaction is more easily obtained. Baldwin 
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and Hill’s research into the green form scheme tends to confirm this impression.” 
A client’s relief at receiving some form of help, when they had previously received 
none, is not a reliable indicator of the competence of the person who provided the 
assistance. 


Dummy cases 

This form of competence assessment is much loved of journalists, and much criticised 
as cheap, dishonest and irresponsible by lawyers. It might be characterised as the 
One Flew Over the Cuckoo’s Nest approach to evaluating a lawyer’s skill. Easy 
to organise, and witheringly embarrassing in its potential, it involves a researcher, 
or a team of well-briefed researchers, visiting a lawyer’s office posing as a normal 
client, in order to assess their competence in dealing with the case according to 
a previously agreed checklist. Although this technique is often used by consumer 
organisations as an effective way of carrying out anonymous checks on a range 
of services, Paterson points out that ‘researchers have been reluctant to apply similar 
techniques to lawyers.’* There seems no logical reason, however, why this should 
be the case. 


Competence Measurement in Practice 


The NCC report is anxious to provide practical examples of competence measure- 
ment both in the United States and the United Kingdom, in order to bring home 
the point that the exercise is feasible, and not mere public relations rhetoric. The 
examples fall basically into two categories: (1) high profile in-house monitoring 
of competence, and (2) third party monitoring. With reference to the United Kingdom, 
the report gives the Law Group as an illustration of the former category, and ‘court 
clerks, judges, land registry staff, taxing masters and Legal Aid Board staff’ as 
examples of the latter category. The Law Group is a national network of law firms, 
made up largely of medium-sized firms, all of whom must pass an intensive initial 
quality review, carried out by an expert, before being admitted to membership. The 
review takes around five days for a typical firm, and is intended to ensure that the 
firm (a) complies with all Law Society rules, (b) has developed suitable office 
procedures, and (c) ensures that they are complied with in practice. It is not clear 
what tangible benefits accrue to members of the Law Group, other than the fact 
that members receive ‘marketing and training services, and share expertise on 
technical and managerial issues.’ 

Whilst the monitoring work of the Law Group looks quite impressive, at least 
on paper, and is by no means unique in this country,” the second form of moni- 
toring alluded to in the report, monitoring by third parties, does not impress. Paterson 
claims, without presenting any supporting evidence, that ‘these individuals frequently 
reject or comment unfavourably on the quality of work submitted to them. 8 How 
extensive any such monitoring is remains open to considerable scepticism. 
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A Critique of Competence Measurement 


Perhaps the most interesting aspect of this Report is its opening up, albeit obliquely, 
of an important dimension to the debate on legal competence, which Paterson 
describes as the ‘danger of attempting to define competence without specifying the 
context.’ For, as he rightly asks, ‘If low pay and staff shortages lead to 
overwork, failures in preparation and reduced standards ... can the practitioners 
involved fairly be described as incompetent?” The point has already been made 
elsewhere that enforcing the aspirational standards of large corporate law firms as 
the norm for every legal practitioner could simply have the effect of pricing legal 
services out of the reach of more and more people, and thus reducing further still 
the access to justice of the ordinary person.*! If such a development occurs, the 
state funded, subsidised sector will find standard enforcement an empty exercise, 
as few lawyers will wish to participate in the scheme if faced with the double penalty 
of low pay and high regulation. If standards of practice are to be set that merely 
reflect the values and capacity of the high cost, high tech, high court city specialist, 
fewer and fewer lawyers will be willing to take the risks and accept the challenges 
inherent in practising law for those at the other end of the economic scale. The 
issue is a troubling one, and has not been addressed by any but a few writers in 
the ‘literature of competence.” Those who do address the issue tend to the 
uniform conclusion that attempts to raise the level of competence amongst legal 
professionals are more often than not stimulated in the first instance by the instinct 
of competition. The Thatcherite classicists (if that is not an oxymoron) would thus 
appear to be having their day in court! 


The CCETSW Report 


This Report forms part of a continuing investigation into the nature and value of 
the legal skills developed by a social worker that is being conducted by a group 
of academic lawyers who have been involved in the teaching of law to social workers 
for many years. The first fruit of their efforts was published by CCETSW in 1988 
as The Law Report” and, according to its authors, ‘attracted considerable profes- 
sional and media interest at the time.’ The document was based upon substantial 
empirical evidence drawn from surveys and interviews and made depressing reading. 
In essence, it claimed that a significant number of people engaged in social work, 
including statutory social work, had a poor working knowledge and understanding 
of the law: ‘To us, as authors of the Law Report, probably a majority of qualifying 
students are incompetent in the law.’ The authors themselves raise from their 
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findings the spectre of ‘the old practice assessment question of whether a student 
has to demonstrate competence to pass, or incompetence to fail.’ 

Although the data contained in the Law Report have been largely accepted by 
the social work profession — too many graduating social work students have a very 
poor working knowledge of the law they are about to experience in practice — the 
conclusions were less universally applauded. In particular, critics of the Law Report 
complained that it focused too narrowly on their interviewees’ capacity to demonstrate 
substantive knowledge of the law, that it thereby elevated ‘knowledge’ over ‘ability’ 
and that it lacked a conceptual framework within which a social worker’s true 
competence to use legal process might be properly assessed.” The nagging feeling 
pervading the criticism was that the authors had not really addressed the question 
of defining competence in a manner relevant to social work practice, and in particular 
how it might be measured. 

The authors of The Law Report® responded enthusiastically to the challenge laid 
down by their critics, and two years later produced the current report which aims, 
amongst other things, to ‘develop a framework for measuring legal competence in 
social workers.’ In carrying out this task the authors are anxious specifically to 
test if it is possible to “conceive of and measure competence in a manner which 
integrates knowledge and action’ and in so doing they hope to ‘sustain an interactive 
rather than static conceptualisation of competence.’ This is indeed an ambitious 
project, and one that has clearly been avoided by the legal profession, as the National 
Consumer Council report amply demonstrates. The authors are themselves aware 
of the immense technical and political difficulties associated with an attempt to set 
standards of legal competence within the social work profession: ‘Deals may be 
struck on the basis of personality or agency interest. The policy may be vulnerable 
to local politics, forceful personalities, differential committee skills and the personal 
hobby horse ... . Sometimes a student would have literally to do almost nothing 
right in a placement not to pass.’*! Against such a background of likely failure, 
how did the authors set about these tasks, and how successful have they been in 
achieving their goals? 


Defining Competence 


Like Alan Paterson, who found himself unimpressed by the theoretical attempts 
to define competence in the context of lawyers, Vernon et al concluded, in the context 
of social work, that although ‘the literature on competence provides us with a few 
straws at which to clutch, the field lacks intellectual rigour and conceptual 
clarity.’2 It has to be said that the short section of their study that attempts its own 
conceptualisation of competence does nothing to fill this intellectual vacuum. It is 
content to demur, with such statements as ‘in this early stage of theoretical develop- 
ment we think tk t, like Dr Johnson with poetry, we know what it is even though 
it is hard to say what it is.’ Indeed, the writers themselves make clear that time 
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spent measuring how competent a social worker should be is time largely wasted. 
Instead they have adopted a field study approach to develop what they argue is a 
new yardstick of competence measurement, which they describe as the ‘measurement 
of the performance of the social workers against the expectations of various stake- 
holders in social work.’ The advantage perceived by the authors of such a 
method is that it provides formal acknowledgement of the fact that social work is 
an ‘interactive profession.’ 


Measuring Competence 


It would appear that at this stage of the research project the authors may have fallen 
into a trap of their own making. Having provoked the ire of some practitioners for 
accusing them of unacceptable levels of incompetence, due to inadequate knowledge 
of the law, they have sought to redress the balance by including subjective self- 
assessment of competence by the world of practice as a more reliable gauge of the 
true competence of a particular social worker. It is true that this assessment is made 
by a variety of people, whose common interest is that they are ‘stakeholders’ in 
the outcome of the social worker’s decisions. But the ‘stakeholders’ who participated 
in the two small studies which informed the body of the report were simply managers 
within the offices under review. The authors of the report describe this as ‘a significant 
conceptual shift,’ because ‘it relocates competence away from the domain of lists 
of things to be known or skills to be acquired into a new home in the shifting sphere 
of the expectations of others.’ Whilst they use lack of sufficient research 
resources as a justification for their reliance upon managers as the sole alternative 
source of competence assessment to the more objective criteria of their earlier report, 
there is no really convincing case made as to why the competence assessment made 
by managers is any more or less likely to be a reliable touchstone of the quality 
of the work in question. One is left asking the question, why is this ‘conceptually 
different’ approach to competence assessment any better or any worse than any of 
the six methods analysed in the National Consumer Council Report (input and output 
measures, structural and process measures, client satisfaction and dummy cases)? 
The reader is left wondering, what is so special about social work practice that 
requires a wholly different approach to competence assessment from other forms 
of professional client service? If there is something different, and there may well 
be, that difference is not made clear in the body of this report. 

Despite the above deficiency (and it is a deficiency born more of the claims of 
the report than its content) the Report does contain a lot of very interesting and 
illuminating material that throws some light on the genuine difficulties experienced 
by social workers in feeling themselves to be competent in the law. In particular, 
the report produces a number of pithy conclusions (coyly described as ‘testable 
hypotheses’) that should be taken seriously by those engaged in social work training 
in the future. Of these conclusions, perhaps the most lapidary are the following“: 


e social workers’ legal knowledge is frequently inexact and superficial; 

è practice beliefs are mediated by agency policy, and the relationship between 
policy and theory/belief is unclear and requires investigation; 

e agency managers’ expectations of the legal knowledge of local authority social 
workers differ in kind from that demanded of probation officers; 
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eè voluntary in-service training has a low take-up rate, is unsystematic, and should 
be improved; 

e social workers tend to act on the basis of inexact or non-existent knowledge 
rather than seek advice or look up their area of uncertainty. 


By any standards these conclusions are hard-hitting, and will make disturbing reading 
for those who are currently the guardians of the future training of the social work 
profession in legal competence. 

In addition to its specific conclusions on legal competence (or lack of it) amongst 
social workers, the Report also sets out in its final pages a bold agenda for the 
development of a new subject area called social work law, together with eight criteria 
upon which this new subject area will be built. The reader is informed, before the 
traditional conclusion calling for further research, that although social work law 
is in the early stages of development in relation to these criteria, ‘there are some 
signs of active life.’*? We can safely imagine that much of this life is to be found 
amongst this enterprising group of authors, and can await with interest their next 
report. 


Conclusions 


It is abundantly clear from a reading of these two reports that, where measurements 
of legal competence are being attempted in pockets of law-based professional activity 
in this country, they are isolated and largely without reference to any general theory 
of competence. Measurement of competence in lawyers is attempted half-heartedly 
and timidly by lawyers, for the benefit of the legal profession, and is frequently 
motivated by economic concerns. Measurement of legal competence in social workers 
is undertaken apparently without reference to the various studies of competence 
measurement in lawyers, and significantly is initiated by academics rather than 
practitioners. In neither case is there any sign of an overt interdisciplinary approach 
to competence assessment, nor of a willingness to submit to assessment by indepen- 
dent consultants. Where are the behavioural and occupational psychologists, the 
management consultants, and the applied economists in the studies of competence 
to have been undertaken so far? Apparently nowhere to be seen. And at the end 
of the day we are left with a sneaking feeling that the failure to engage the whole- 
hearted interest of the respective professions in productive debate on the role and 
value of competency measurement to date may reflect the elusiveness of the concept 
itself. The failure to define competence must call into question the value of seeking 
it out. 





47 Vernon er al, p 46. 
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CASES 


The Sale of Goods by Description — A Return to 
Caveat Emptor? 


L.A. Lawrenson* 


Few decisions are reported on the provisions of Section 13 of the Sale of Goods 
Act 1979, so any such case which is reported should rouse some interest. The Court 
of Appeal decision in Harlingdon & Leinster Enterprises Limited v Christopher Hull 
Fine Art Limited' is all the more important in that it sets out to define a ‘sale of 
goods by description.’ The ramifications of the decision may prove to be far reaching, 
especially as it appears to undermine the very spirit of the Sale of Goods Act and, 
in respect of Section 13, indicate a return to caveat emptor. 

The facts of Harlingdon are these. The Defendants were London art dealers. They 
specialised in young contemporary British artists, but had come into possession of 
two oil paintings by Gabriele Munter, an artist of the German expressionst school. 
The paintings were taken to Christie’s, who agreed to handle the sale. The Defendants 
then contacted the Plaintiffs, stating that they had two paintings by Munter for sale. 
The Plaintiffs had a special interest in the German expressionist school. It was found 
that the Defendants expressly stated that they knew very little about the paintings, 
and that they were not experts in them. Negotiations on price for one of the paintings 
then commenced but the Defendants would not accept less than the £6,000 originally 
set down. Agreement was reached and the Defendants drew up an invoice for £6,000, 
and which expressly referred to the purported artist, namely ‘Munter.’ The painting 
was later discovered to be a forgery, and the Plaintiffs sought repayment of the 
£6,000 claiming, inter alia, that the contract had been for the sale of goods by 
description within Section 13(1) of the Sale of Goods Act 1979. Breach of Section 
13(1) would entitle the Plaintiffs to repudiate the contract and to claim damages 
for loss of bargain. 

The decision turned on the meaning in Section 13(1) of the phrase ‘sale of goods 
by description.’ It was held (Stuart-Smith LJ dissenting) that, for there to be a sale 
by description, it must be established that the parties shared a common intention 
that the description should be a term of the contract. In seeking to establish whether 
or not there was such a common intention between the parties, the Court could look 
at whether or not the buyer placed any reliance on the descriptive words used by 
the seller. Nourse LJ said? that there cannot be a sale of goods by description 
unless ‘it is ... within the reasonable contemplation of the parties that the buyer 
is relying on the description.’ Slade LJ concurred. He stated that: 


the presence or absence of reliance on the description may be very relevant insofar as it throws 
light on the intentions of the parties at the time of the contract. If there was no such reliance 
by the purchaser, this may be powerful evidence that the parties did not contemplate that 
the authenticity of the description should constitute a term of the contract, in other words, 
that they contemplated that the purchaser would be buying the goods as they were.? 
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1 [1990] 1 All ER 737. 
2 ibid at 744. 
3 ibid at 752. 


122 The Modern Law Review 54:1 January 1991 0026-7961 


January 1991] The Sale of Goods by Description 


Having so defined ‘sale of goods by description’ as amounting to a reliance by 
the buyer on the description, Slade and Nourse LJJ then concluded that, on the facts 
of the case, the buyer had not relied on the description applied to the painting, but 
had in fact relied on his own assessment of the authenticity of the painting. In other 
words, a sale by description under Section 13 had not arisen because the buyer had 
placed no reliance on the initial statement by the seller that the painting was an 
original. Furthermore, Slade LJ dismissed the reference to ‘Munter’ in the invoice 
as merely being ‘a convenient mode of reference to a particular picture which both 
parties know to have been attributed to Gabriele Munter.”* 

The decision in Harlingdon further blurs the distinction between sales by description 
under Section 13, and misrepresentations of fact. The distinction is important in 
that a breach of Section 13 will entitle a party (usually the buyer) to repudiate the 
contract and claim damages, whereas by merely establishing a misrepresentation of 
fact, the buyer may be limited to a claim for damages. By virtue of the 
Misrepresentation Act 1967, Section 2(2), a court may award damages in lieu of 
rescission of the contract. Thus the court has a discretion whether or not to grant 
rescission. It will be noted that the buyer has a right to reject goods for breach of 
Section 13 of the Sale of Goods Act 1979. In Leaf v International Galleries,’ a 
case whose facts bear some resemblance to those in Harlingdon, a claim for rescission 
was defeated because there had been a lapse of five years between the initial purchase 
of the painting and eventual discovery of the forgery. A claim for breach of Section 
13 of the Sale of Goods Act was not brought in that case. 

What is more disturbing about the decision, is that it appears to undermine the 
spirit of the Sale of Goods Act 1979 which, in its original incarnation, did much 
to redress the balance of bargaining power between buyer and seller. Sections 12—15 
of the Act imply into every contract for the sale of goods conditions such as will 
insure that the buyer receives what he has bargained for, without having to reduce 
every contract into express written terms. A buyer should be able to rest assured 
that, if he agrees to purchase goods to which a particular description has been applied, 
he can expect those goods to correspond with that description. If those goods do 
not correspond with the description, then he is entitled to cancel the contract and 
get his money back; he may even be entitled to damages. A misrepresentation is 
altogether a different thing. A misrepresentation is a false statement of fact which 
induces a party to enter into an agreement to his or her detriment. Misrepresentations 
are not limited to contracts for the sale of goods but can arise in any type of agreement. 
As indicated above, the distinction between the two is not crystal clear. Perhaps 
the best way to view the distinction is to say that a breacah under Section 13 of 
the Sale of Goods Act goes to the very root of the contract — the buyer does not 
get what he bargained for — whereas a misrepresentation may simply refer to one 
aspect of the contract. As with many of these issues the distinction begins to blur 
when one attempts to circumscribe the boundary separating the differing concepts. 

Harlingdon, it must be said immediately, was not concerned with drawing a 
distinction between, on the one hand a breach under Section 13 and on the other, 
a misrepresentation of fact. However, by defining Section 13 in terms of the ‘reliance’ 
the buyer places on the words of the seller, their Lordships succeeded in drawing 
up a test for the application of Section 13 which looks very much like the ‘inducement’ 
test for misrepresentations. The effect is that the balance of bargaining power has 
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been tipped in favour of the seller, who can now conveniently side-step Section 
13 by pleading ignorance at the time the contract is struck. The buyer now, is put 
‘on guard’ and should be extremely wary of what the seller says or does. In other 
words, caveat emptor! Not only does this undermine the spirit of the legislation, 
it also pays little regard to the realities of the market place. 

But way of explanation, let us look at an example. A, who is a jeweller, calls 
B knowing that he is looking for a Cartier watch, and states; ‘I have a Cartier watch, 
are you interested?’ B agrees to meet A and to inspect the watch. At the meeting, 
A further states; ‘I deal in Rolex watches and know nothing about Cartier watches 
and, anyway, I don’t like them.’ B asks for a price, and A replies ‘£6,000’ (which 
we may assume is the market price for Cartier watches). Despite the subsequent 
negotiations between the parties, A will not accept a lower price. The bargain is 
struck and A drafts an invoice in these terms: ‘Cartier watch at £6,000.’ The watch 
proves to be a worthless fake. 

One would like to assume that B has a claim under Section 13 of the Sale of Goods 
Act 1979. Notwithstanding the fact that A had renounced any knowledge of Cartier 
watches, he led, or invited, B to assume that he was in fact purchasing the genuine 
article, and he still insisted on charging a price commonly reserved for the genuine 
article. 

One can think of few other situations where the description of ‘type’ is so much 
the essence of the contract. The buyer simply does not want any type of watch; 
he wants a Cartier. Neither does he want any type of painting; he wants one painted 
by the named artist. It surely cannot be sufficient that a buyer be conveniently 
permitted to side-step the provisions of Section 13 merely be renouncing any 
knowledge or expertise in the article for sale. 

The example may further be analysed in the following manner. Suppose that the 
ubiquitous officious by-stander (that great alter-ego of contract law) were to come 
along at the very moment our buyer was reaching into his pocket for his wallet, 
and were to ask: ‘Sir, would you part with your money if you knew that the watch 
you are buying is not a Cartier, but a cheap imitation, albeit a mechanically sound 
one?’ Are we to believe that our buyer would answer: ‘No, but that’s the chance 
I alone am taking?’ Surely, if such a notion was ever seriously and openly suggested 
to the buyer, he would seek express assurances from the seller. The realities of 
the market place are such that, with ‘name’ brands or works of art, the buyer is 
usually no better placed than the seller to spot clever forgeries, and would probably 
not even give the possibility of his being sold a forgery a second thought, unless 
his mind was brought specifically to bear on the point at the time the contract was 
made. In his dissenting judgment, Stuart-Smith LJ summarized this argument by 
stating that: 


It would, in my judgement, be a serious defect in the law if the effect of a condition implied 
by statute could be excluded by the vendor’s saying that he was not an expert in what was 
being sold or that the purchaser was more expert than the vendor. That is not the law; it 
has long been held that conditions implied by statute can only be excluded by clear words.® 


It was found as a matter of fact in Harlingdon, that the buyer placed no express 
reliance on the painting being by Munter, and much is made of the fact that the 
dealer denied any expertise in the matter. It is, therefore, implicit in the majority 
decision of their lordships that the buyer should have been put ‘on guard’ against 
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receiving a forgery. Is it reasonable to assume that a buyer should, as a matter of 
course, investigate the authenticity of his purchases? Or is this rather a matter to 
which the seller should attend? In the famous case of Beale v Taylor,’ for 
example, ought the buyer to have investigated the authenticity of the claim that the 
car he was buying was a Herald 1961? Would the description, applied by the seller, 
have in any way been reduced in importance by the seller renouncing expertise in 
the matter? After all, the seller had volunteered the description, and to all intents 
and purposes the car looked like a 1961 model. 

Finally, the majority decision took no account of the price paid for the painting. 
Section 13 does not specifically provide that price should be a consideration, but 
price is a relevant factor to be taken into account ‘in all the circumstances of the 
case’ under general contract law. In Harlingdon, we are told that the seller would 
not accept a price lower than the £6,000 originally asked for. Assuming that £6,000 
was a competitive price for a Munter painting in 1984, it must have been implicit 
in the negotiations leading up to the moment of sale that the seller was selling the 
genuine article. It was, surely, reasonable for the parties to assume, having regard 
to the price being asked, that the description ‘Munter’ applied to the painting, was 
a vital part of the contract. If this were not so, then the seller would not have insisted 
on the original price, and neither would the buyer have been confident in parting 
with his £6,000. It is suggested that in the circumstances the buyer was entitled 
to rely on the initial description attributed to the painting, whether or not the buyer 
did in actual fact rely on this description. That the seller was not an ‘expert’ should 
not affect his liability under Section 13; the painting was described as a ‘Munter’ 
by an art dealer, and the buyer should be entitled to accept the validity of this 
description. To return to my earlier example, the jeweller might very well say that 
he is a Rolex dealer, and knows nothing of Cartiers, but if he insists on taking £6,000, 
the effect on the buyer is that he is getting a Cartier watch and not a worthless 
imitation. The protestations of ignorance on the part of the seller are greatly reduced 
in significance by his insistence on receiving a good price. 

Furthermore, although the invoice was drafted after the contract, and therefore 
could not form part of it, it must surely amount to conclusive evidence that the parties 
had addressed their minds to the sale and purchase of a particular ‘type’ of painting, 
namely one by Munter. Whereas Slade LJ saw the description in the invoice as 
‘merely a convenient mode of reference,’ it is more likely that the description was 
used to justify a price tag of £6,000. Again, the buyer must reasonably be allowed 
to assume that a seller would not expect him to pay a competitive price for anything 
other than the genuine article. 


In Ashington Piggeries v Christopher Hill Limited,’ Lord Diplock said: 


ultimately the test is whether the buyer could fairly and reasonably refuse to accept the physical 
goods proffered to him on the ground that their failure to correspond with what was said 
about them makes them goods of a different kind from those he had agreed to buy. The key 
to Section 13 is identification. 


Lord Diplock’s test, couched in such terms as what a buyer can ‘fairly and reasonably’ 
expect from a contract of sale by description, is more in accordance with our 
perceptions of commercial reality than the concept of ‘reliance’ put forward in 
Harlingdon. The purchaser in Harlingdon could fairly and reasonably expect to 
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refuse to accept the painting proffered to him on the ground that it was not by Munter, 
and was therefore a different kind of painting from the one he had agreed to buy; 
notwithstanding any reliance he may or may not have placed on the description 
volunteered by the seller. 

It is to be hoped that the decision in Harlingdon will be confined to its own 
particular facts. The provisions of section 13 of the Sale of Goods Act 1979 cannot 
be allowed to be side-stepped, otherwise than by clear words, unless it is the intention 
of the Courts, albeit unwittingly, to re-introduce the notion of caveat emptor back 
into the law of the sale of goods. 


A Woman’s Work ... 


Simon Gardner* 


Mrs and Mrs Rosset decided to buy a derelict farmhouse to be their family home. 
It was bought in Mr Rosset’s sole name. Mrs Rosset helped with the renovation 
work. Unknown to her, Mr Rosset had charged the house to his bank as security 
for an overdraft. When he defaulted the bank sought possession. Mrs Rosset 
contended that she had a beneficial interest in the house which bound the bank. 
The House of Lords decided against her: Lloyds Bank Plc v Rosset.' The 
judgments of the Court of Appeal? had dealt with some interesting questions about 
overriding interests. That of Nicholls LJ was especially impressive. Before the House 
of Lords, however, those questions were diverted into Abbey National Building 
Society v Cann, which was heard in tandem with Rosset. So far as Rosset itself 
was concerned they became irrelevant, for their Lordships held that Mrs Rosset 
had no beneficial interest in the first place. 

The single opinion was delivered by Lord Bridge. It uses the standard modern 
framework regarding constructive trusts of family homes. Expressed in terms of 
the usual fact situation, the law requires an agreement (arrangement, understanding, 
common intention ...) between the couple that they will share the ownership of 
the property which is held in the man’s name, followed by the woman’s acting to 
her detriment or significantly altering her position in reliance on the agreement. 
The finding of the required agreement may come about in one of two ways. There 
may be evidence of express discussion between the couple leading to the agreement. 
Alternatively, an implied agreement may be inferred from their conduct — though 
only certain types of conduct, known as ‘referable,’ are permitted to count for these 
purposes. Like the majority of wives whose name does not appear on the title, Mrs 
Rosset’s most realistic chance of success was through the latter route. But in the 
House of Lords’ view she lost. Lord Bridge disclaimed any intention of conducting 
a major review of the authorities, let alone adjusting the law.‘ But in fact he seems 
to have tightened the referability rules, albeit less by way of complete innovation 
than by a firm statement where the law had previously remained open. The tightening 
took two forms. 
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The first was achieved by asking whether a contribution should be attributed to 
the planned joint occupation of the house rather than to the required agreement for 
shared ownership. Mrs Rosset’s renovation work was regarded as aimed at 
occupation in this way — making the house nice to live in — and so did not count 
towards securing her a beneficial interest.6 This technique is reminiscent of one 
found in earlier cases of attributing contributions to love of one’s partner rather 
than to an agreement to share the property,’ but it is more swingeing because even 
the most hard-nosed behaviour can plausibly be put down to securing or improving 
one’s dwelling. In reality, though, surely home-making activities are usually 
attributable to all these considerations at once — or, with as much truth, to none 
of them. 

The second tightening was by means of a clear ruling that in any event only financial 
contributions to the acquisition of the house, either initially or by payment of mortgage 
instalments, will suffice: doing work will not.® It has long been known that work 
such as looking after the children does not count?; but now the line is drawn also 
at work which adds to the value of the house. So again Mrs Rosset’s actions fell 
short.'° This insistence on financial contribution is not a happy rule. Of course, 
if the law were to adopt an approach whereby the couple share assets just as they 
share other things, each making what contribution they can, nothing would be ruled 
out in this way. But even if one uses a narrower frame of reference, say in terms 
of restitution as between strangers, the new rule is still hard to understand. A financial 
contribution to the acquisition of the property surely generates a presumed resulting 
trust, with no need of the man’s concurrence; so why the demand for an agreement 
at all? At the same time, the man will be enriched just as much by work which 
enhances the value of the property as by a financial contribution; so, given his 
voluntary acceptance of the work, why should it not found a claim too? 

But not all cases have to be filtered through the referability rules in this way. 
The rules control the kinds of conduct from which an implied agreement can be 
inferred; they do not affect the discovery of an express agreement. The boundary 
between discovering an express agreement and inferring an implied one can only 
be fuzzy, but it has to bear the weight of this major distinction over the relevance 
of referability. It is clear that this arrangement must generate hard cases. They will 
have been made harder by the way in which the referability rules attendant on the 
‘implied’ route have now been tightened. Moreover, the boundary’s fuzziness can 
be used tendentiously. In particular, judges who dislike the impact of referability 
will seek to avoid it by discovering express agreements. This is probably the 
explanation of Eves v Eves" and Grant v Edwards.” These decisions purported 
to find express agreements, but that can have been true only on the assumption that 
when men say no they mean yes. The tightening of the referability rules will increase 
the incentive for those who dislike these rules to discover imaginary express 
agreements in this way, so decisions like Eves v Eves and Grant v Edwards seem 
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likely to multiply, and we will be further than ever from a homogeneous legal 
treatment of this area. Yet Lord Bridge’s rehearsal of these decisions" contains no 
reference to the illustration they provide of the difficulties, let alone to the prospect 
that, given his own articulation of the law, matters are about to become even worse. 

Rosset is informed by values to which we have become accustomed from this 
post-modernist House of Lords. For example, by making it the less likely that women 
will secure off-title interests in their homes, it joins decisions such as City of London 
Building Society v Flegg'* and especially Abbey National Building Society v 
Cann in swinging disputes over mortgaged family property in favour of the 
lending institutions. Ten years ago, Lord Scarman had remarked, in Williams & 
Glyn’s Bank Ltd v Boland'*: ‘The courts may not ... put aside, as irrelevant, the 
undoubted fact that if the two wives succeed the protection of the beneficial interest 
which English law now recognises that a married woman has in the matrimonial 
home will be strengthened ... .’ Lord Oliver now replies, in Abbey National Building 
Society v Cann"’: ‘This appeal raises yet again what has become a familiar hazard 
for banks and building societies ... .’ Their Lordships presumably know why the 
change of policy is to the good. Perhaps it is aimed at undermining the Chancellor’s 
economic strategy by reducing banks’ costs and thus interest rates. Or then again, 
perhaps not. It would be interesting to learn. 

Similarly, Rosset joins decisions such as Murphy v Brentwood DC"! and, albeit 
somewhat incredibly, Street v Mountford’ in another of the House’s contemporary 
preoccupations: increasing the efficiency of the judicial system by putting the law 
into concrete ‘bright-line’ formule.?° Judicial efficiency is no doubt a laudable 
aim, and such concretisation may be an apt means of promoting it. One can only 
have misgivings, however, about the way that the House sometimes appears ready 
to propound its formula without first resolving the underlying doctrinal tensions 
and incoherences. The lines of the resulting formula may look bright, but the 
continued fundamental ambiguity means that in practice there remains much 
uncertainty. Rosset typifies this phenomenon. It has its ostensibly clear-cut formula 
distinguishing between ‘express’ and ‘implied’ agreements, with the latter to be 
inferred only from financial contributions. But as we have seen, this division is 
actually just a snapshot of the struggle going on between two quite different 
approaches, a struggle which the formula’s newly increased polarisation will only 
intensify. Of course, not everyone will object to the continuation of the difficulties: 
uncertainty is good for business at the Bar. (This is perhaps the best way of 
understanding the fashion of aligning these constructive trusts with the more avowedly 
discretionary doctrine of proprietary estoppel.?') But if matters are to settle down, 
as their Lordships appear to wish, there will need to be a greater degree of reflection 
about the issues than can be found in Rosset. 
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Attention will have to be addressed above all to two questions.” The first 
concerns the role of intention. At the moment intention is ostensibly central to these 
constructive trusts, in the shape of the demand for an agreement. There is certainly 
a case for attending to intention so as to respect the autonomy of those people who 
wish to regulate their own affairs. But there still has to be a rule for those who 
do not give their minds to the matter. At the moment the rule is ostensibly that 
the paper title prevails — ie the house stays with the man. At least some judges 
seem to regard this as unsatisfactory, though, because they commonly invent the 
necessary agreement, rather than genuinely discovering or inferring one, so as in 
reality to predicate shared ownership upon certain other kinds of facts. It would 
be better to remove the requirement of intention and allow these facts to operate 
in their own right. The other question would then be what kinds of facts should 
entail shared ownership in this way. For the adherents of referability the essential 
matter seems to be the spending (and so the having) of money, whilst other judges 
evidently have some other qualification in mind, probably centred on playing one’s 
part in the overall business of home-making. The former approach seems invidious: 
‘to those that have shall be given ... .” The latter approach seems preferable, as 
reflecting the nature of the family enterprise: a notion, we are told, that is to become 
big in the nineties. Other than the fact that their Lordships eschewed it twenty years 
ago,” in Pettitt v Pettitt” and Gissing v Gissing,» is there any reason why this 
approach should not become the law? 


Aggrieved Public Sector Workers and Judicial Review 
Hazel Carty* 


Introduction 


The last 10 years have seen an increasing number of cases where a worker has 
attempted to question his employer’s decision to dismiss or discipline him. At issue 
is a method of forcing the employer — either by way of injunction or judicial review 
— to think again, rather than accepting the dismissal as a fait accompli. It appears 
that dissatisfaction with the remedies available under the statutory scheme of unfair 
dismissal! is part of the impetus behind this growing quest for alternative relief. 
Perceived initially as offering “job security,’ in that the remedy of re-employment 
was stated to be the prime remedy for a successful applicant, statutory dismissal 
rights have proved inadequate for those who wish to complain of arbitrary dismissals 
or dismissals in breach of procedure. This is because re-employment is rarely awarded 
and even if it is, the employer can avoid taking the worker back by paying a higher 
level of compensation. At the same time, the ever-widening scope of administrative 
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law has offered the promise of better remedies for those employed in the public 
sector, some of whom are denied statutory rights to claim unfair dismissal .? 

As yet, the scope of judicial review in this context is unclear. In 1977 new 
procedural rules for judicial review were introduced. They were intended to simplify 
procedure. However, their effect is to require a clear distinction between private 
law and public law issues, a distinction not always evident in earlier case law 
challenging public sector employers such as Ridge v Baldwin, Malloch v Aberdeen 
Corporation’ and Vine v National Dock Labour Board.‘ The subjects of this note, 
R v Derbyshire County Council, ex p Noble® and McClaren v Home Office,’ have 
to be seen against this background.* In both cases the Court of Appeal — and 
especially Woolf LJ — attempted to clarify the tests for assessing the availability 
of judicial review within an employment context. 

In R v Derbyshire County Council, ex p Noble, the applicant was a deputy police 
surgeon, employed on a contract for services by the Local Authority. Although 
dismissed with notice, he was not provided with reasons,’ warning or an oppor- 
tunity to make representations. He was also denied reinstatement or an opportunity 
to appeal. Naturally aggrieved, he sought an order of certiorari to quash the dismissal 
and an order of mandamus requiring the council to reinstate him to the office of 
deputy policy surgeon. His application had been dismissed by the Divisional Court, 
who held that the essential element of public law was lacking. 

McClaren v Home Office required the Court of Appeal to decide upon the nature 
of the legal relationship between a prison officer and the Home Office. The prison 
officer concerned wished to sue his employer for breach of contract (and for 
withholding his pay during a dispute over terms) but Hoffman J had held that his 
statement of claim should be struck out. He held that there was no arguable case 
that there was a private law relationship between McClaren and the Home Office; 
rather his complaint concerned disappointment of his ‘legitimate expectations,’ so 
that his only complaint was by means of judicial review. In essence, the judge was 
seeking to follow R v Civil Service Appeal Board, ex p Bruce where the Divi- 
sional Court appeared to accept that civil servants do not have enforceable contracts, 
there being no intention to create legal relations. 

Overall, the Court of Appeal were being asked to clarify earlier case law on the 
applicability of judicial review to those in public employment. In particular, the 
decisions of the House of Lords in Council of Civil Service Unions v Minister for 
the Civil Service" (the ‘GCHQ’ case) and of the Court of Appeal in R v East 








2 Neither prison officers nor those civil servants employed at GCHQ have unfair dismissal rights. Recently, 
there has been a plethora of applications for judicial review by those employed by the NHS and those 
employed in the prison service. See R v Sec of State for Health and Trent RHA, ex p Guirguis [1990] 
IRLR 30; Tehrani v Argyll and Clyde Health Board, Court of Session, Inner House, 24 October 1989; 
R v Sec of State for the Home Dept, ex p Attard, The Times, 14 March 1990. These two categories 
of worker have also sought contractual protection, rather than judicial review: see McClaren v Home 
Office [1990] IRLR 338 CA and Roy v Kensington and Chelsea and Westminster Family Practitioner 
Committee, The Times, 27 March 1990. 
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For a detailed analysis of these background issues, see Carty, ‘Dismissed Employees: the Search for 
a more Effective Range of Remedies’ (1989) 52 MLR 449. 

He was actually given reasons which he categorically denied. 
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Berkshire Health Authority, ex p Walsh required consideration. McClaren v 
Home Office also of course raised the vexed question of the legal status of the 
employment relationship of civil servants. 


The Divide Between Public and Private Law 


Although a sufficient ‘public element’ must be present, the Court of Appeal in 
Ex p Noble stressed that no universal test was available that could apply to all 
circumstances to indicate ‘beyond peradventure’ when judicial review is available. 
Tests and guidance given in the GCHQ case and in Ex p Walsh had to be read with 
that in mind. Only an approximate divide between public and private law matters 
could be provided by earlier decisions. Implicitly, the Court of Appeal cast doubt 
on the usefulness of Lord Diplock’s guide in the GCHQ case as to what is susceptible 
to judicial review. There he had laid emphasis on the fact that judicial review may 
be available where the decision maker had been empowered by public law."* 
However, Woolf LJ re-worded this to emphasis that it is the decision that must 
be subject to public law. The fact that the origin of the power of the public body 
was statutory (or, as in the GCHQ case, the prerogative powers) does not mean 
that judicial review should be available. Rather, it is the factual application of the 
power that needs to be considered. The mere fact, therefore, of public employment 
or of employment where the public interest was involved did not open the door 
to judicial review. This was underlined by Woolf LJ in McClaren v Home Office: 
‘in relation to his personal claims against an employer, an employee of a public 
body is normally in the same position as other employees.’ 

Indeed, it had already become apparent that different tests or reasons for providing 
public law redress were developing. An attack on a collective decision of a public 
body, for example, is of a different sort to an attack on an individualised decision. 
These two Court of Appeal decisions are important in summarising the developing 
approaches of the courts and in underlining the potential for yet further develop- 
ments. In Ex p Noble and McClaren v Home Office, Woolf LJ outlined the principles 
to be borne in mind in determining whether an employee of a public body can bring 
proceedings by way of judicial review. 

Thus, on an individual basis, the applicant may be able to show that statutory 
provisions, fundamental to the decision of the public body, have been contravened. 
This would appear to be the explanation of the rather vague term ‘statutory under- 
pinning’ coined in Ex p Walsh. In Ex p Walsh, the relevant ‘statutory underpinning’ 
required that the results of the ‘Whitley Council’ agreement be incorporated into 
the contracts of the relevant NHS staff. The conditions were duly incorporated. 
In seeking judicial review, Walsh was complaining about the Health Authority’s 
failure to adhere to the procedural obligations, as incorporated. However, at this 
point the complaint was judged to be a purely private law matter, an allegation of 
breach of contract. The ‘statutory underpinning’ related only to the need to incor- 
porate. Failure to comply with the provision, once it had been incorporated, was 
no longer a public law matter." 





12 [1985] 1 QB 152. 

13 The phrase used by Sir John Donaldson MR in R v Take-Over Panel, ex p Datafin ple [1987] 
QB 815, 838. 

14 [1985] AC 374, 408-9. 

15 Now also see Roy v Kensington and Chelsea and Westminster FPC, The Times, 27 March 1990, CA. 
It was held that a doctor’s relationship with the family practitioner committee was contractual. Therefore, 
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In Ex p Noble, it was argued that judicial review should be available because 
there were elements of a public nature in the job of police surgeon. By ss 4(1) and 
10(1) of the Police Act 1964 the authority were under a duty to establish an efficient 
police force in the area and were empowered to employ civilians for police purposes. 
Furthermore, the Code of Practice issued under the Police and Criminal Evidence 
Act 1984 stresses the important public role the police surgeon plays in the fair 
treatment of detained persons. The Divisional Court found that this did not amount 
to the requisite ‘statutory underpinning.’ Woolf LJ agreed but attempted to clarify 
that obscure phrase. In the context of both Ex p Walsh and Ex p Noble the phrase 
meant that there had to be a statutory element or statutory injection which had a 
bearing upon the procedure for dismissal.'* If that had been the case, judicial 
review ‘may’ have been available.” However, on the facts of the case there was 
no statutory injection with regard to the question of dismissal. The decision to dismiss, 
therefore, was not subject to public law. Rather, the complaint arose out of the private 
contract for services with the public body, a contract for services that, admittedly, 
required Dr Noble to perform certain duties in which the public have an interest. 
In essence, he was seen by McCowan LJ as no different to a cleaner dismissed 
by the authority. 

A separate development where judicial review may be available concerns a public 
body’s policy decisions, which have a collective dimension. ‘If an employee of the 
Crown or other public body is adversely affected by a decision of general application 
by his employer but he contends that the decision is flawed on ... Wednesbury 
grounds, he could be entitled to challenge that decision by way of judicial 
review.’'® This Wednesbury principle allows the court to intervene where the 
decision is ‘perverse’ or ‘irrational.’ Thus the GCHQ case concerned the policy 
decision taken by the Minister for the Civil Service to withdraw the right to belong 
to a trade union. This affected all employees at GCHQ in Cheltenham. ‘One was 
not concerned in that case with the factual terms of employment of one particular 
officer who was engaged at the GCHQ in Cheltenham; one was concerned with 
a policy decision ... which affected all employees at that establishment. It was 
therefore a decision which had a broad application.’ Other cases in this category 
(not mentioned by the Court of Appeal) have arisen out of cash shortages causing 
Local Authorities to dismiss groups of workers or seek to reduce their wages.?! 
Both McClaren v Home Office and Ex p Noble identify this category, McCowan 
LJ suggesting in Ex p Noble that if the authority had decided never to appoint civilians 
for police purposes, that decision could have been subjected to judicial review. 

In McClaren v Home Office Woolf LJ highlighted for the first time a third, more 
specialised, area where judicial review may be available. The remedy might be 





it was appropriate to sue in contract when a FPC decided to reduce the doctor's entitlement to basic 
practice allowance. However, Norse LJ said that if the FPC refused to include a doctor on the list 
of doctors, judicial review would have been the appropriate application. 

16 Underlining the point made by Purchas LJ in Ex p Walsh: ‘there is a danger of confusing the rights 
with their appropriate remedies enjoyed by an employee arising out of a private contract of employment 
with the performance by a public body of the duties imposed upon it as part of the statutory terms 
under which it exercises its powers,’ Ex p Walsh [1985] 1 QB 152, 176. 

17 Woolf LJ stressed the ‘may.’ 

18 McClaren v Home Office [1990] IRLR 338, 342. 

19 Associated Provincial Picture Houses Lid v Wednesbury Corp [1948] | KB 23. 

20 Ex p Noble [1990] IRLR 332, 336. 

21 See eg R v Hillingdon Authority, ex p Goodwin [1984] ICR 800; R v Hertfordshire County Council, 
ex p NUPE [1985] IRLR 258, CA; R v Liverpool City Council, ex p Ferguson [1985] IRLR 501 and 
see generally 52 MLR 449 at 462—464. 


January 1991] Aggrieved Public Sector Workers and Judicial Review 


appropriate where a disciplinary (or other) body existed under the prerogative or 
by statute to which public sector employers or employees were entitled or required 
to refer disputes affecting their relationship. The procedure of judicial review can 
then be appropriate because it has always been part of the role of the court in public 
law proceedings to supervise inferior tribunals and the court in reviewing disciplinary 
proceedings is performing a similar role. This body had to have a sufficient public 
law element (which it almost invariably would have if the employer is the Crown) 
and had not to be domestic or wholly informal in its proceedings. Disciplinary 
procedures of a purely domestic nature were not amenable to judicial review even 
though the ultimate decision might affect the public. 

An example of such a disciplinary body, amenable to public law remedies, is 
the Civil Service Appeal Board (CSAB).” This (inter alia) hears appeals against 
dismissal under the provisions of the Civil Service Pay and Conditions of Service 
Code. This Code was promulgated by the Minister for the Civil Service, pursuant 
to powers given by the Civil Service Order in Council. Thus in R v Civil Service 
Appeal Board, ex p Bruce,» Bruce was a civil servant employed by the Inland 
Revenue, who on dismissal exercised his appeal to the CSAB. This Board concluded, 
without giving reasons, that the termination had been fair. Bruce sought certiorari, 
to quash the decision, and mandamus to require the CSAB to rehear the appeal. 
The Divisional Court” and the Court of Appeal?5 agreed that the CSAB performed 
a judicial function which had a public law element, sufficient to make its decisions 
susceptible to judicial review. However, it was held that the alternative remedy 
offered by unfair dismissal was the applicant’s better method of redress. 

Finally, a fourth category of cases is suggested by Woolf LJ in Ex p Noble. He 
highlights a possibility raised by Purchas LJ in Ex p Walsh: an ultra vires fettering 
of discretion or delegation of statutory powers by a public body may be subjected 
to judicial review. 


The Importance of Ex p Noble and McClaren v Home Office 


Obviously, there can be no clear-cut test for establishing whether a complaint is 
amenable to judicial review. However, Ex p Noble helpfully attempts to clarify a 
key phrase used in the leading case of Ex p Walsh. ‘Statutory underpinning,’ although 
finding favour with some judges — indeed it was stated to be the ‘vital requirement’ 
by Macpherson J?? — further obscured this difficult area. To concentrate on the 
reason for the complaint and ask whether the decision or policy being complained 
about has the necessary statutory injection is an improvement. Indeed, Sir John 
Donaldson MR did do that in Ex p Walsh itself. He stressed that in the earlier leading 


22 Woolf LJ also cited R v Secretary of State for the Home Department, ex p Attard. Attard, a prison 
officer had been suspended without pay after certain charges had been laid against her under the Code 
of Discipline for prison officers. This Code of Discipline was made under the Prison Rules, which 
have statutory force. The question was whether that Code was comprehensive or could be supplemented 
by the Home Office by invoking a power of suspension in a different disciplinary context for civil 
servants generally. The Court of Appeal held that the Code was exhaustive. Woolf LJ also explained 
the decision in Ex p Benwell [1984] 3 WLR 843 as falling under this category. 

23 The Times, 14 March 1990. 

24 [1988] ICR 649. 

25 [1989] ICR 171. 

26 Whether or not civil servants had contracts with the Crown. See also R v CSAB, ex p Cunningham, 
The Independent, 30 May 1990, Otton J. 

27 In Rv Trent Regional Health Authority, ex p Jones, The Times, 19 June 1986. 


133 


The Modern Law Review [Vol. 54 


decisions on the applicability of public law to employment, Ridge v Baldwin,” 
Malloch v Aberdeen Corporation,” Vine v National Dock Labour Board,” there 
were statutory provisions bearing directly upon the right of the public body concerned 
to dismiss. It is the subject matter of the decision that is important. Thus, Dr Noble’s 
complaint was that the local authority had not continued to employ him. But there 
was no statutory injection on the issue of dismissal. The only issue, therefore, was 
his private interests in being employed by the authority. There is still ample scope, 
however, for different judges to interpret the extent of the statutory injection as 
it applies to the disputed decision.*' A possible sub-category of statutory under- 
pinning is also suggested in the prominence given by Woolf LJ in Ex p Noble to 
the House of Lords’ decision in Wheeler v Leicester City Council.» The case 
involved a refusal by the local authority to allow a rugby club with South African 
links to use its sports facilities. Woolf LJ had no doubt that judicial review is 
appropriate against a public body using its statutory powers for improper or ulterior 
purposes. McClaren v Home Office provides a more general guide to the principles 
involved in deciding when proceedings by an aggrieved public sector worker can 
be taken by way of judicial review. An attempt at such a categorisation was long 
overdue, given the amorphous and misleadingly wide analysis by Lord Diplock in 
the GCHQ case. 


Questions Still to be Answered 


It is useful to underline the fact that judicial review may be available to workers 
for a variety of reasons. Almost certainly further categories will arise. Existing case 
law reveals that there may be a further category of judicial review, where natural 
justice has been implied into the ‘statutory underpinning’/‘statutory injection.’ The 
court may imply the rules of natural justice into the statutory procedure and the 
supervisory powers of the court can then be invoked to obtain judicial review of 
a decision that fails to comply with natural justice. This was not addressed in Ex p 
Noble and McClaren v Home Office. However, it has been accepted in a number 
of cases. In R v Kent Police, ex p Godden,” for example, natural justice was 
implied into the compulsory retirement process under the Police Pensions Regulations 
1971. However, the Court of Appeal has recently adopted a narrow view of the 
requirements of natural justice. In R v The Chief Constable of the Thames Valley 
Police, ex p Cotton* the applicant had been dismissed from the police force 
because of obesity. He had been denied an opportunity to comment on adverse reports 
relied on by the deputy chief constable and alleged that this was a breach of natural 
justice. The court, however, accepted the judge’s finding that even had the 
correct procedure been adopted there was no real chance of the applicant altering 
the final decision. Slade LJ went on to issue a message to potential litigants: ‘save 
in cases where an applicant has a statutory or contractual right to demand that a 





28 [1964] AC 40. 

29 [1971] 1 WLR 1578. 

30 [1957] AC 488. 

31 cf Rv Sec of State for Home Dept, ex p Benwell [1984] 3 WLR 843; R v Sec of State for Home Dept, 
ex p Broom [1985] 3 WLR 778. 

32 [1985] 1 AC 1954. 

33 [1971] 2 QB 662. 

34 [1990] IRLR 344. 

35 He relied on Chief Constable of North Wales Police v Evans [1982] 1 WLR 1155. 
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particular procedure be followed in dealing with his case ... it will not ... be 
right for the court to hold that the failure of the respondent to take certain steps 
during the course of the procedure has involved procedural impropriety unless it 
is satisfied that such failure was, in all the circumstances then subsisting, unfair 
to the applicant.” The question to be asked was whether the applicant had been 
treated unfairly in any way. 

There is also a difficulty in estimating the importance a court will place on the 
availability of alternative remedies, when considering an application for judicial 
review. The Divisional Court in Ex p Bruce asserted that only in exceptional 
circumstances should leave to apply for judicial review be granted where alternative 
remedies were available. The Court of Appeal, in the same case, were less emphatic. 
Indeed, Taylor LJ was of the opinion: ‘in a proper case an application for judicial 
review should be entertained notwithstanding the exercise of other remedies by way 
of appeal.” However, the fact that in the case itself the applicant had not come 
straight and solely for judicial review but also brought proceedings for unfair dismissal 
was commented upon by Taylor LJ, who felt that the Divisional Court’s decision 
was ‘plainly right.” Overall, the view of the courts would appear to be that the 
applicant has a hurdle to overcome if statutory employment rights are applicable.** 
Greater guidance is needed on this point. 

A more specialised problem relates to the discipline or dismissal of civil servants 
or variation in their employment terms. As yet the question of whether they have 
contracts of employment is unresolved, though the Divisional Court® in Ex p 
Bruce doubted this. This denial of contract rights now appears to be based on the 
lack of an intention to create legal relations.“ This is evident in the letters of 
appointment and in the Civil Service Pay and Conditions of Service Code, the latter 
clearly stating: ‘civil servants do not have contracts of employment enforceable in 
the courts.’ 

In McClaren v Home Office, the Court of Appeal noted that prison officers, though 
Crown employees, were appointed not under the prerogative but under statutory 
powers conferred by the Prison Act 1952, as amended.* It was on this basis that 





36 [1990] IRLR 344, 350. 

37 He indicated that the applicant would have been in a better position had he applied solely for judicial 
review. However, the time limit for applying for unfair dismissal is very short, so it was hardly surprising 
that he had applied for this as well before the judicial review application came before the courts. Otton 
Jin Ex p Cunningham, The Independent, 30 May 1990 noted, in allowing his claim for judicial review, 
that as a prison officer, Cunningham did not have unfair dismissal rights. 

38 This was the view of May LJ in Ex p Walsh [1984] ICR 743, 757. Purchas LJ in the same case castigated 
as fallacious, the submission that an applicant should only be allowed to apply for judicial review 
if there was no other remedy available to him, ibid 768. 

39 Rv Civil Service Appeal Board, ex p Bruce [1988] ICR 649. The Court of Appeal in this case — 
which involved the dismissal of a civil servant — did not decide the point. 

40 The Court of Appeal refused to hear arguments on this point, but noted that the view of the Divisional 
Court was obiter. 

4! Note the Crown alters its position on this, to counter the particular litigation it is resisting. So in 
the GCHQ case, counsel for the Minister for the Civil Service appeared to argue that no contract 
of employment was involved. In Ex p Bruce, however, the Attorney General intervened to argue that 
civil servants are employed under contracts of employment by the Crown. However, in McClaren 
v Home Office, it was again argued by the Home Office that no contract existed. 

42 The Civil Service Pay and Conditions of Service Code is being revised by the Cabinet Office in 
conjunction with the Council of Civil Service Unions. However, there is no intention on either side 
that this should lead to any change in the legal status of civil servants. Earlier discussions between 
the head of civil service and the CCSU on whether to implement a contract floundered when the terms 
of this contract could not be agreed. I am grateful to Robyn Dasey, Assistant General Secretary of 
the Association of First Division Civil Servants for this information. 

43 s3. 
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the officer concerned was held to have an arguable case that there was a contractual 
element in the relationship between him and the Home Office: the exercise by the 
Home Office of a statutory power to appoint staff is free from the restrictions inherent 
in the exercise of the prerogative. Whether there was any intention to create legal 
relations was a matter for the trial of the action as was the critical question (for 
the claim) whether the local collective agreement had been incorporated into his 
contract. If it had not been then his contractual terms could be changed at will by 
the Home Office and his action would fail. 


Conclusion 


The last decade has seen exciting developments in the range of remedies available 
to dismissed employees. These developments require analysis and categorisation 
if they are to be coherent. As far as judicial review is concerned, Woolf LJ has 
set out to provide this coherence or at least to start the required analysis in the cases 
of Ex p Noble and McClaren v Home Office. Of course, similar developments have 
occurred with contractual remedies, particularly the increased likelihood that a court 
may consider an injunction for breach of the contract of employment. Interestingly, 
Woolf J (as he then was) indicated the potential of the contractual remedies in R v 
BBC, ex p Lavelle.“ He asserted that express procedural rights in a contract of 
employment might mean that the contract was outside the category of simple ‘master 
and servant’ (adopting the phrase used by Lord Reid in Ridge v Baldwin) so that 
the employee was not limited to a claim for damages but could seek a declaration 
or injunction. Indeed, he then went further and suggested that the time might have 
come to imply natural justice into all employment contracts. He returned to these 
propositions in these two cases. Thus in McClaren v Home Office he noted that 
in purely domestic disciplinary procedures the process of judicial review is not 
available. However, the very existence of such procedures will be ‘highly material’ 
to indicate that the employee may be able to seek an injunction or declaration. He 
touched on the implication of natural justice in Ex p Noble, though Dr Noble was 
not an employee. The denial of natural justice was at the heart of the application 
and the suggestion that it could be implied into Dr Noble’s contract raises the question 
of whether he should have sued for breach of contract. This is obviously an area 
that needs to be explored in future civil litigation: it is to be hoped that Woolf LJ’s 
analysis leads to coherent doctrine. 








44 [1983] 1 WLR 23. 
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Academic Tenure and the Education Reform Act 1988 
Philip H. Pettit* 


Pearce v The University of Aston in Birmingham, reported only in The Independent 
on 29 June 1989, is the first, and at the time of writing the only, reported case 
on sections 202—208 of the Education Reform Act 1988 which deal with academic 
tenure. It will be of particular interest to many readers of this journal as it concerns 
tenured academic staff threatened with dismissal on the ground of redundancy. The 
plaintiffs, of whom Mr Pearce was one, were three lecturers in the University of 
Aston. The University was considering proposals to remove from office on the 
grounds of redundancy a number of members of the academic staff. The precise 
numbers and names had not been announced but the probability was that the list 
included the plantiffs. Prior to a meeting of the University’s Council convened for 
28 June in relation to the process of dismissal, the plaintiffs brought their action 
(backed by their union, the Association of University Teachers) seeking to restrain 
the University from proceeding with the dismissals on the ground that such action 
would be ultra vires and illegal, as being in flagrant breach of section XX V(2) of 
the University’s statutes. When the case came before Morland J on 19 June, he 
refused to grant an interlocutory injunction, and on a cross application by the 
University he struck’out the action with costs on the ground that he had no jurisdiction 
to entertain it. Procedurally the plantiffs first needed leave to appeal against the 
order because it involved the striking out of the action. This was granted. Full 
argument had been permitted on the application for leave to appeal as on the appeal 
so judgment was forthwith given on the substantive issues. 

Section XXV(1) of the University statutes provided for the removal of members 
of the academic staff for ‘good cause,’ but it was not suggested that there was any 
good cause for the removal of any of the plaintiffs from office. Section XXV(2) 
provided categorically that no member of the staff specified in (1) (which included 
the plaintiffs) should be removed from office except for ‘good cause.’ The University 
had been incorporated by Royal Charter in 1967, and Dillon LJ explained how section 
XXV had come to be incorporated therein. It had, he said, been adopted ‘in the 
light of the importance attached at that time to academic independence and the 
consequent need for security of tenure. It was easy to remember how academic staff 
had been treated by the authorities in Nazi Germany and other totalitarian states.’ 
However, he continued, ‘in the changed political climate engendered by the present 
Government and under the pressures of the Government’s financial policies in relation 
to the Universities, priorities have changed and the fashionable watch-cries now 
are all for “economy” and “managerial interests.” In the pursuit of “managerial 
interests” the old priorities, and the old memories and fears are forgotten.’ 

Having thus sketched in the background, Dillon LJ turned to the 1988 Act which 
he referred to as ‘a form of compromise.’ As is well known, the Act, in s 202, 
created a body of Commissioners known as the University Commissioners, to whom 
various functions were assigned in relation to ‘qualifying institutions’ as defined 





*Professor of Equity, University of Buckingham. 

I am indebted to the Secretary-Registrar of the University of Aston for providing me with a copy of the 
Determination of Sir Nicholas Browne-Wilkinson in the exercise of the visitatorial jurisdiction, and for 
informing me of the subsequent decision of the University Council. 
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by s 202(3), ie, in general terms, state supported universities (and their constituent 
parts) and other degree awarding chartered institutions in receipt of state grants. 

One of the functions laid on the Commissioners by ss 203 and 204 is to modify 
the statutes of each qualifying institution so as to secure that they include, inter alia, 


(a) provision enabling an appropriate body, or any delegate of such a body, to dismiss any 
member of the academic staff by reason of redundancy. 


By s 204(2), however, no such modification was to apply to a person unless his 
appointment was made, or his contract of employment was entered into, on or after 
20 November 1987, or he was promoted on or after that date. No such modification 
had been made at the relevant time — indeed no modification has been made at 
the time of writing though a draft model statute has been produced — but even if 
it had been it was clear, in view of their dates of appointment, that the plaintiffs 
could not be affected by any modification. Nevertheless the University was intending 
to proceed with its programme for compulsory redundancy of tenured staff, and, 
as we have seen, the plaintiffs claimed an injunction to prevent the University from 
proceeding further. 

The substantial point at issue was whether the court had any jurisdiction in the 
matter. The House of Lords, in Thomas v University of Bradford,' settled doubts 
in favour of the general rule that all disputes between a member of the academic 
staff and his University fall within the exclusive jurisdiction of the Visitor. Since 
no Visitor had been appointed, the Crown, as founder of the University, was the 
Visitor and visitatorial powers fell to be exercised by the Lord Chancellor, or such 
other person as might be nominated, on behalf of the Crown. Unless there was some 
reason why the general rule should not apply in the particular case, the University 
was, therefore, right in claiming that the court had no jurisdiction. 

It is interesting to note, in the light of his express statement that it was immaterial, 
that Dillon LJ referred to the possibility that the University might have ‘ulterior 
hopes, eg a hope that from the political aspects of his office the Lord Chancellor 
may be more sympathetic to a case founded on “managerial interests” than the courts 
might be.’ Though where the visitor is the Crown, it is common for the Lord 
Chancellor to be appointed to exercise the Crown’s visitatorial powers this is not 
invariable. Recently, in R v University of London Visitor, ex parte Vijayatunga? 
the Crown nominated a committee of the Privy Council. It is thus clear that if the 
Lord Chancellor is appointed, he will not be acting in his judicial capacity. 
Nevertheless whoever the visitor may be it has long been accepted that the exercise 
of the visitatorial power is a judicial act so that the dictates of natural justice, which 
require, inter alia, that both sides shall be heard, must be observed — R v Ely 
(bishop) .? 

There were two grounds on which it was contended that the general rule did not 
apply: first that there was no ‘dispute’ under the statutes as the University was 
proposing to act blatantly in breach of them: second that the position had been changed 
by the 1988 Act. On the first ground all three members of the court were agreed 
that the contention must fail. Dillon LJ cited a passage from the argument of Sir 
Samuel Romilly in Ex parte Kirkby Ravensworth Hospital* which, he said, had 
long been accepted as authoritative: ‘A visitor is a judge not for the single purpose 





1 [1987] AC 796. 

2 [1989] 2 All ER 843. 

3 (1788) 2 Term Rep 290. 
4 (1808) 15 Ves 305, 311. 
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of interpreting laws, but also for the application of laws that are perfectly clear: 
requiring no interpretation; and farther for the interpretations of questions of fact, 
involving no interpretation of laws.’ The argument that there was no dispute because 
the University’s proposed conduct was clearly in breach of section XXV could not 
be maintained. There was a dispute. The plaintiffs were calling on the University 
to obey its statutes and the University was refusing to do so. Dillon LJ went on 
to say that there might be a further dispute in that the University might argue before 
the Visitor that the plaintiffs should be left to their remedy in damages so that the 
University might thus be conceded the right to dismiss for redundancy ‘for managerial 
purposes.’ It was on this last ground that Russell LJ was persuaded that a dispute 
existed: he was at least doubtful whether there could be said to be a dispute where 
the University was intending to act in clear breach of its statutes. 

The second ground turned upon the construction of s 206, to which the majority 
of the court, Nourse and Russell LJJ, applied a literal construction. Subsection (1) 
provides in unqualified terms 


The visitor of a qualifying institution shall not have jurisdiction in respect of any dispute 
relating to a member of the academic staff which concerns his appointment or employment 
or the termination of his appointment or employment. 


This clearly excludes the jurisdiction of the visitor in relation to any dispute of the 
nature mentioned. There are, however, exceptions to subsection (1) in subsections 
(2) and (3). The court was not concerned with subsection (3), which saves the 
jurisdiction of the visitor in relation to appeal and grievance procedures under s 
203(1)(d) and (e). It was, however, vitally concerned with subsection (2) which 
provides 


Subsection (1) above does not apply in relation to any dispute which is referred to the visitor 
of a qualifying institution before 


(a) the relevant date; or 
(b) the date on which this section comes into force; 


whichever is the later. 


It was common ground that the ‘relevant date’ — defined in s 206(4)(a) — had not 
yet come. 

As Nourse LJ explained it, apart from subsections (2) and (3) the effect of 
subsection (1) led inevitably to the court having jurisdiction. The only reason it 
did not have jurisdiction before the Act was because of the exclusive jurisdiction 
of the visitor. That being taken away from him, there was nothing to deprive the 
court of its jurisdiction. There was no need for any express restoration of the 
jurisdiction. ‘Except and to the extent that statute or some rule of the common law 
has excluded it, the jurisdiction of the court is always there.’ 

The result would therefore depend upon whether the exception in subsection (2) 
applied, the crucial words being ‘any dispute which is referred to the visitor.” Nourse 
and Russell LJJ could see no reason for not applying the literal construction, though 
they added the gloss that the reference must be accepted by the visitor. Accordingly 
the court had jurisdiction, though it could be taken away by either party making 
a reference to the visitor which he accepted. It was recognised that this construction 
might produce an ‘inconvenient and perhaps costly result’ if the jurisdiction of the 
court was first invoked and then ousted by a reference to the visitor. 

Dillon LJ, dissenting on this point, applied a purposive construction. In his 
judgment subsections (1) and (2) have to be read together. So read together the 
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effect is that until the relevant date the visitor continued to have exclusive jurisdiction 
as before, but after the relevant date the new procedure determined by the 
Commissioners will apply unless there has been a reference to the visitor before 
the relevant date. ‘I cannot conceive,’ he said, ‘that Parliament intended, without 
specifically mentioning it, to confer a jurisdiction on the court which the court has 
never had, and a jurisdiction, at that, which either party could bring to an end at 
any moment by faxing a letter to the Lord Chancellor referring the dispute to him 
as visitor on behalf of the Crown.’ There seems much to be said for this approach, 
which was also the approach taken by Morland J at first instance. It may be added 
on a different point that Dillon LJ cited Patel v Bradford University’ where 
Megarry VC referred to the visitatorial jurisdiction as providing an appropriate 
domestic tribunal which can determine a dispute informally, privately, cheaply and 
speedily. The evidence before the court was that in fact a reference to the Lord 
Chancellor as visitor might be cumbrous and slow. 

Since the University had indicated that, if it succeeded on the s 206 argument, 
as it did, it would refer the dispute to the visitor the court made an order tailored 
to the situation. No injunction was granted, but the plaintiffs were given liberty 
to apply for an injunction if no reference was made within seven days, and a further 
liberty to apply if the reference was not accepted by the visitor. If there was a 
reference accepted by the visitor, the writ would be struck out from the date of 
acceptance. 

The Court of Appeal made its decision on 23 June, and by a petition dated 27 
June the University referred the matter to the Crown as Visitor. The Vice-Chancellor, 
Sir Nicholas Browne-Wilkinson, was duly nominated to exercise the visitatorial 
jurisdiction, and he heard and determined the petition on 2 August. The question 
of law which he had to decide was whether the respondents (the plaintiffs in the 
original action) were right in their contention that under the Charter and Statutes 
of the University they had security of academic tenure and could not be dismissed 
other than for good cause. 

Under the Charter and Statutes the respondents were members of the University 
and corporators, and they were also holders of an office within the University. Their 
contracts of employment expressly incorporated the provisions of section XXV of 
the Statutes. The University argued that the respondents enjoyed two separate rights. 
First, their rights as members and office holders of the University under the Charter 
and Statutes, and secondly, their rights under their contracts of employment. The 
University did not persist in its argument, previously advanced in the Court of Appeal, 
that there was an implied term in the contracts which authorised dismissal for 
redundancy, and accepted that, in the admitted absence of good cause, it would, 
under the general law, be a breach of contract to terminate the contracts of 
employment. It was contended, however, that the University had power to do so 
and accepted that if it did so the Visitor would have jurisdiction to award compensation 
for breach of contract. The University further accepted that it had no power to 
terminate the respondents’ rights as members and office holders of the University 
but on the argument being put forward this would be of little practical significance 
as they would be left only with vestigial rights. 

Sir Nicholas Browne-Wilkinson expressed some doubt as to whether it was a correct 
analysis of the position to separate the rights of the respondents as members and 
office holders from their rights under their contracts of employment, but assumed 
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without deciding that this was so. In considering the argument put forward by the 
University, he began by restating the fundamental position that, under the domestic 
law of the University, it can do nothing which infringes the terms of the Charter 
and Statutes. Though as against the outside world acts done in contravention of 
its Statutes are not ultra vires or void, as between those subject to the domestic 
law of the corporation its members are entitled to insist on its lawful administration. 
It is a function of the Visitor to ensure due compliance with the Charter and Statutes 
and to prohibit any breach that may be threatened. Thomas v University of 
Bradford® may be authority for saying that if a breach has already occurred the 
Visitor has a discretion whether to remedy that existing breach by re-instatement 
or compensation. ‘But if the matter comes before the Visitor before any breach of 
the Charter and Statutes has occurred, his function is to ensure the lawful conduct 
of the University in accordance with its regulating document. The Visitor does not 
have any general power to dispense with due compliance by the organs of the 
University with its Charter and Statutes.’ 

Applying these principles it was clear on the one hand that the University, as 
against someone not a member or office holder, had power to commit a breach 
of contract; on the other hand it had no power to commit a breach of contract which 
would terminate the rights of members and office holders contrary to section XXV 
of the Statutes. In the judgment of Sir Nicholas Browne-Wilkinson if the proposed 
breach of contract of employment were to be committed by terminating the 
respondents’ contracts of employment, they would cease to be full time teaching 
staff and would no longer fall within the definition of academic staff and accordingly 
would cease to be members of the University. This would ‘by the back door remove 
exactly the security of tenure which section XXV of the Statutes is designed to ensure 
and which the University accept they cannot achieve by using the machinery laid 
down by section XXV itself.’ The University therefore had not got the power to 
terminate the respondents’ contracts of employment, even if they existed as separate 
contracts, for to do so would remove or substantially interfere with the rights of 
the respondents under the Charter and Statutes. 

Following this determination the Council of the University of Aston decided not 
to pursue further the possibility of compulsory redundancy. The determination of 
Sir Nicholas Browne-Wilkinson may, on the one hand, give some reassurance to 
academic staff of other institutions whose constitutional documents are in this respect 
in the same form (or with immaterial differences) as those of the University of Aston, 
provided, of course, that they were appointed before 20 November 1987 and are 
content not to accept any promotion; and, on the other hand, increase the difficulties 
facing Vice-Chancellors and those responsible for the management of universities 
by taking away one of the solutions, or part solutions, to the problem of maintaining 
the financial viability of their institutions. 


6 [1987] AC 796. 
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Building Societies and the Unsuspected Hazard 


Costas Douzinas and Ronnie Warrington* 


In the welter of case law over the last ten years or so concerning mortgages, trusts, 
beneficial interests, overriding claims and registered titles there are not many 
certainties that ingenious counsel have not tried to turn into questionable claims. 
And in many cases, quite rightly too. In a world of cardboard cities, homeless young, 
rapidly rising requests for possession orders by Building Societies, Banks and 
Insurance Companies, the stark realisation that the first of the centuries great and 
world wide calamities will not produce the homes fit for heroes that had been 
promised, even by the end of the century, is chillingly apt. In such circumstances, 
courts are bound to be pressed with the claim that they ought to do everything possible 
to prevent evictions. It was, of course, this type of claim that found favour with 
Lord Scarman in his robust judgment in Williams & Glyns Bank v Boland.' 

But there is another argument; finance capital can only be raised where a certain 
amount of ‘security’ is available. In particular, the lenders to the lenders of would 
be house-purchasers need to know that their stake is secure in land and buildings. 
Otherwise, they might not lend. So that the equally robust judgment of Lord Oliver 
in City of London Building Society v Flegg? is, to an extent, only stating the 
obvious when it remarks: 


This appeal is ... of very considerable importance not only to conveyancers but to anyone 
proposing to lend on the security of property in respect of which there is any possibility of 
the existence of benefitical interests which have not been disclosed by the apparent absolute 
owner ... [If the Court of Appeal’s judgment had been correct] financial institutions advancing 
money on the security of land will face hitherto unsuspected hazards, whether they are dealing 
with registered or unregistered land.’ 


Financial institutions, like everyone else, would rather not face hazards, hitherto 
unsuspected or otherwise, and they generally have the power, foresight and for the 
purposes of this note, legal ability to do so. Even Boland itself, about which no 
doubt more than enough has already been said, was never quite that slap in the face 
for the Bank that it appeared to be in the first flush of liberal and feminist triumph, 
when the decision was hailed as a victory for occupiers. By s 30 of the Law of 
Property Act the bank almost certainly could have forced a sale of the property 
(probably having made the male defendants bankrupt first) and recovered at least 
a good deal of its principal and interest in any event, even after its unsuccessful 
claim in the House of Lords. 

Many of the important decisions that came after Boland and Flegg in the 1980s 
can be read in the light of the deference shown by the House of Lords to the needs 
of finance capital in the housing market. It is therefore no surprise to find the Court 
of Appeal in Britannia Building Society v Earl* confirming that a letting by a 
mortgagor, without the knowledge or consent of the mortgagee, in breach of the 
standard express prohibition against letting in a mortgage deed will not bind the 
mortgagee, even if the tenant becomes a statutory tenancy (in this case under s1 





*Lecturers in Law, Lancaster University. 
1 [1980] 2 All ER 408, p 416. 

2 [1988] 1 AC 54. 

3 ibid 76—77. 

4 [1990] 2 All ER 469. 
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of the Rent Act 1977). In this case, Earl mortgaged domestic residential premises 
to the Building Society. Some three weeks later, he let the premises for 9 months 
to 2 brothers. As is usual in these cases, Earl did not disclose the existence of the 
tenancy to the Building Society; similarly he did not disclose the existence of the 
mortgage to the brothers. (The housing market being what it is, no doubt had he 
done so it would not have affected the brothers’ acceptance of the tenancy; contrary, 
one presumes, the Building Society.) When Earl failed to meet his payments under 
the mortgage the Building Society secured the usual order for possession, and it 
was only at this stage that the unfortunate brothers discovered the existence of the 
mortgage, and the court order for possession of the mortgaged premises. 

The brothers claimed they were statutory tenants and sought to have the possession 
order declared invalid as against them. On their behalf, counsel made two fairly 
desperate arguments. The first was that the cases which had said, reasonably 
categorically, that an unlawful tenant (or, technically, frequently sub-tenant, see 
LPA s 85) had no defence to a claim for possession as against the mortgagee did 
not apply where the tenant was a statutory rather than a contractual tenant. 
Notwithstanding some unnecessarily hesitant dicta in the well known cases of Dudley 
and District Building Society v Emerson’ and to a lesser extent in Jessamine 
Investment v Schwartz,6 McCowan LJ giving the sole judgment had no difficulty 
in dismissing this argument. The position that counsel was arguing would result 
in the logical absurdity of protection for a statutory tenant, but not for the contractual 
tenant. The court had been referred to a pair of articles in The Conveyancer in 
1977, the first of which had suggested that it would be particularly harsh on 
statutory tenants to refuse them protection. Statutory tenants would suddenly find 
themselves treated as trespassers or squatters even when they had paid their rent. 
That is undoubtedly the case. But the second article pointed out that the same potential 
hardship applies to contractual tenancies as well. McCowan LJ accepted this, and 
therefore was satisfied that the argument on behalf of the brothers if successful would 
be illogical. He reasserted the standard position (repeated in Quennell v Maltby’) 
that the tenancy would be binding on the lessor/mortgagor, but not on the mortgagee 
(unless, presumably, the mortgagee had in some way adopted or approved the 
tenancy, on which see below). 

The second point counsel raised for the brothers was that the tenants were entitled 
to rely on the provisions of s 36 of the 1970 Administration of Justice Act. This 
provision allows the court to adjourn possession proceedings brought by a mortgagee 
where it appears that the mortgagor is likely to be able to remedy any default or 
pay any sums due (the amendment to this phrase by the 1973 Act was not relevant 
and not raised) within a reasonable period. The brothers claimed that as they could 
make the necessary payment in place of the defendants, they came within the ambit 
of the protection of the section. McCowan LJ did not agree. Instead, he accepted 
the argument that although the phrase ‘mortgagor or mortgagee’ includes any person 
deriving title under them (s 39), the tenant in these circumstances did not acquire 
title at all, the term title here applying only to assignments of the property (perhaps 
more clearly the legal estate). It does not include tenants, or at least, does not include 
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Smith, ‘Statutory Tenants and Mortgages’ 41 Conv (NS) 197 and Martin, ‘The Statutory Sub- 
tenancy: a Right against all the World’ 41 Conv (NS) 96. 

8 [1979] 1 WLR 318. 
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statutory tenants. Furthermore here, as in most such cases, the granting of the tenancy 
is of itself a breach by the mortgagor of the obligations under the mortgage. This 
breach by the mortgagor of what s 36 calls ‘any other obligation’ could not be 
remedied at all except by the departure of the tenants, so that there was no way 
the tenants could succeed in their application under s 36 to stay the possession order. 
In other words, had they been successful in their application to be brought within 
the ambit of s 36 the tenants would have been met by the argument that their very 
presence was a breach which required as a remedy the execution rather than the 
suspension of the possession order. The argument that the words ‘affecting the 
morgagee’s security’ should be added to the words ‘any other obligation’ and that 
somehow the whole phrase could be construed on the basis that the tenant could 
be in possession without affecting the mortgagor/mortgagee relationship around the 
security was dismissed on the straightforward literal reading that the phrase ‘any 
other obligation’ ‘means what it says.’® It does not include the words ‘affecting the 
mortgaged property.’ In any event had it been construed to do so, the court would 
almost certainly have said that the presence of a statutory tenant most certainly does 
affect the security. 

The decision on this point fits comfortably into the House of Lords continued 
protection of Building Societies, especially in Abbey National Building Society v 
Cann, One of the effects of that House of Lords decision is to treat most house 
purchasers as people who, in effect, posses no legal estate at all. Lord Oliver again 
steps in to help Building Societies by converting what appears to be a legal estate 
into a mere equity of redemption. ‘The reality is that the purchaser of land who 
relies upon a Building Society or Bank loan for the completion of his purchase never 
in fact acquired anything but an equity of redemption, for the land is, from the very 
inception, charged with the amount of the loan without which it could never have 
been transferred at all and it was never intended that it should be otherwise.’!! 
Lord Jauncey makes the same point when he asks: ‘The question however is whether 
having borrowed money in order to complete the purchase against an undertaking 
to grant security for the loan over the property the purchaser is, for a moment of 
time, in a position to deal with the legal estate as though the mortgagee had no 
interest therein. [Some of the cases] say that he is not in such a position, recognising, 
in my view, the realities of the situation.’ It follows that for both of their 
Lordships the well known doctrine of Church of England Building Society v 
Piskor,” that there is a ‘scintilla temporis’ between the granting of the estate to 
the purchaser, and the granting of the incumberance during which the purchaser 
can create or at least confirm estates in the property was wrong, and should be 
overruled. 

But although the Piskor decision is artificial, there are some difficulties which 
the House of Lords ignore. In general terms, it could be claimed that even if the 
fee simple is encumbered it is, nevertheless, a fee simple. There is still a difference, 
in law, between an encumbered fee simple, and a mere equitable claim. For one 
thing, the brothers in Earl would not have a tenancy at law on the reasoning in 
Cann. Whereas if the LPA in preserving the fee simple in the hands of the mortgagor 
‘means what it says’ and the mortgagor does have the fee simple, not merely an 
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equity of redemption, then the tenants have a valid legal tenancy, albeit subject to 
defeat at the hands of the mortgagee. 

No doubt the tenants in Britannia v Earl were never likely to gain anything from 
their appeal other than a further 10 months or so residence in the premises between 
the County Court and the Appeal Court hearings, and it is no surprise that the Appeal 
Committee of the House of Lords refused leave to appeal. Orthodoxy was saved 
and the Building Societies can continue to regard their securities as safe from 
tenancies. But, of course, it is fairly well known that mortgagors from Building 
Societies often are forced to sub-let parts of their premises. At a time when many 
mortgages will have been taken out some little while ago, when interest rates were 
very much lower, there must be thousands of mortgagors who are subletting in breach 
of their contractual obligations. And Building Societies and other lending institutions, 
who lent money to borrowers on the basis of investigations of incomes which could 
support a relatively modest rate of interest but which could not be expected to support 
today’s steeper rates, must be aware that many of their borrowers are in fact letting 
in order to keep up payments. In these circumstances, someone might try to run 
the argument that the mortgagee must know that the mortgagor could not possibly 
meet repayment obligations other than by taking in tenants. The question would 
then depend in part whether the tenancy was an assured tenancy or an assured 
shorthold tenancy under the provisions of Chapters 1 or 11 respectively of the Housing 
Act 1988. If the tenancy were to fall within these provisions, the tenants would 
be in a weak position as regards remaining in the property even against the mortgagor. 
Subject to this, however, the mortgagee might be faced with the claim of de facto 
knowledge of the tenancy, and arguments of an estoppel type might start to be raised. 
If that does happen, then the position will resemble some of the difficulties that 
the courts have faced as regards rights of occupation of beneficiaries under trusts, 
especially in the registered land context. And the recommendations of the Law 
Commission" to preserve the rights of occupying beneficiaries might have to be 
reconsidered to assess whether it is necessary to extend proposed rights to occupying, 
but unlawful, tenants. 





14 Law Com. No. 188; Transfer of land — Overreaching Beneficiaries in Occupation. 
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REVIEW ARTICLE 


Justice and its Vicissitudes 
L.J. Moran* 


Richard D. Mohr, Gays/Justice: A Study of Ethics, Society, and Law, Guildford: 
Columbia University Press, 1988, pp 337, hb £25.00 


Richard D. Mohr’s book is a collection of essays about justice in the United States 
of America. The book contains fourteen essays written over a period of four years. 
While most of the essays have been published elsewhere they have now been gathered 
together, revised, updated and extended. The avowed general aim of this work is 
to shine a philosophical torch on concrete issues affecting gay men.' Mohr 
discusses these experiences as matters of fundamental human rights. In doing so, 
he proceeds as a professed liberal. He confesses to being a partially rehabilitated 
Platonist. He practises as a Kantian with a dash of libertarianism and takes a minor 
excursion into the realms of phenomenology. Personhood, integrity and dignity 
emerge as the ontological matrix from which he produces the immanent morality 
of justice and of rights claims in the Constitution. After clearly and succinctly 
debunking many of the myths of gay men as sex-crazed, effeminate, child-molesters, 
which are expressions of the idea of gay men as less than human, he proceeds to 
argue that, according to the requirements of personhood (humanness), of consistency 
(treat like cases alike), and following the principle of non-contradiction, gay rights 
are manifestations of the more general human and constitutional right of privacy.? 
Thus they are rights embodied in the Constitution which ought to be recognised 
and enforced by the courts. Subsequent to the establishment of this foundation, the 
work reflects upon the role of the State in the realisation of this fundamental right 
as applied not only in the context of the broad agenda of gay rights, including 
criminalisation, employment, expression, the family, immigration, insurance, taxation 
and so on, but also in the discrete context of the urgent contemporary matter of 
the State’s response to HIV/AIDS.* 

In many respects the collection treads a path that is firmly within a liberal, civil 
rights tradition and is in that sense an unremarkable collection. However, the book 
is of particular interest in that it is an eccentric study. In fact, it is doubly eccentric. 
First, as a study of human rights claims in the United States of America, it is a 
study of justice operating at the margins of our world, (the Old World). As such 
it is a study of the operation of justice as fabricated by those who sought to escape 





* Lecturer in Law, Department of Law, University of Lancaster. (With thanks to Ian Brownlee and Neil 
Duxbury.) 


1 While Mohr’s work purports to address both lesbian and gay issues, the essays pay little direct attention 
to lesbian issues. Thus the frequent use of ‘she’ in the essays misrepresents the actual focus of the 
analysis. For this reason I prefer to take the text as one primarily concerned with the relationship 
between gay men and justice. The rest of the review will proceed on this basis. 

2 Fora more recent critical discussion of gay rights as a constitutional right founded upon the right 
of privacy see Rubenfeld, ‘The Right of Privacy’ (1989) 102 Harvard Law Review 737. 

3 For further reading see for example Dalton, Burris and the Yale Aids and Law Project (eds), Aids 
and the Law: a guide for the public (London: Yale University Press, 1987). 
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injustice, by virtue of their marginal status in the Old World, to build, at the margins 
of that world, a utopia founded upon democracy, liberty and equality; it is a study 
of justice in a concrete utopia. Thus it may be read as a meditation upon the practice 
of justice in paradise and of its future possibilities.‘ Furthermore it is a study of 
the production of justice in a social order that today is the ‘eccentric centre’ of 
the world. The second eccentricity lies in the fact that it is a study of the possibility 
of justice for a minority, gay men, produced at and required to inhabit the margins 
of that new social order. Together, these eccentric factors make this study of justice 
of some interest. 

The title of the book, ‘Gays/Justice,’ neatly encapsulates two interrelated funda- 
mental features of Mohr’s work. First, it symbolises a warning: the agenda of 
human rights for gay men in the USA will be neither an easy one nor one which 
will necessarily succeed. The essays repeatedly map a schism in contemporary 
America which is summarised in Mohr’s observation that: “ ... gays should have 
grave doubts ... that the rule of law applies to them . . . reasoned persuasion makes 
no progress and justice decisively fails.’ The essays demonstrate that this sexual 
minority is eccentric not only to justice through law (‘Gay justice does not exist 
and does not nearly exist’)’ but is also eccentric to the practice of human rights 
in America. However, the repeated failure to realise justice in law for gay men 
through constitutional rights-claims in courts does not lead him to reject the relevance 
of the ontological/ethical constellation of personhood, dignity, integrity and justice. 
While this association is at present, in the final instance, not of or for the 
courtroom,’ Mohr advocates its deployment beyond the law. Its value lies in its 
use as a matrix of legitimation. It ought to be used to generate and sustain a sense 
of the truth of the human rights-claims of gay men, to promote self-respect and 
a sense of self-worth and to organise and justify a programme of direct non-violent 
political action. Thus through the presence of ‘/’ and the absence of the expected 
conjunction ‘and’ Mohr symbolises his belief in the contemporary radical separation 
of the two components of the agenda in the practice of law. 

The second feature which ‘/’ forewarns us of is a division in the work between 
the political and the philosophical, between sexual politics and justice. In general, 
Mohr sets his project within the requirements of the philosophical, that is, with 
the production and management of definitions: ‘My hunch is that once the issue 
is clearly defined, there will be no issue left.’? This approach applies not only to 
the category justice but also to the category gay men. The project of truth is presented 
as a clearing away, a removal of the detritus that shields the gaze from the purity 
of justice and gay. Thus ‘/’ symbolises an epistemological schism and marks the 
passage from darkness to light, from contingency to truth. It is perhaps at this point 
that his project is at its most perilous and problematic. 





Baudrillard, America (1986, tr London: Verso, 1989) p 77 and 98. 

Above p 81. 
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The period of truth 
The enigma 


The title ‘Gays/Justice’ plays another significant role. It stages the relationship 
between ‘Gays’ and ‘Justice’ as a problematic conjunction symbolised in absence 
of usual conjunction and the presence of ‘/’. Thus the agenda is presented as a riddle, 
an enigma. That this relationship has an enigmatic quality is soon confirmed in an 
opening remark: ‘Society at large doesn’t know what to think about gays,’!® and 
in an early observation that: ‘ ... social policy on gay issues and the gay rights 
movement itself have been nearly empty of ideas ... .”!' Throughout the study, 
this formulation of the agenda as enigma is axiomatic. As such it not only sets the 
narrative in motion but it is reformulated, represented and reasserted in various 
forms and thereby is sustained throughout the collection of essays as a whole. 

Coextensive with the formulation of the enigma is the promise of its resolution, 
the promise of truth. It is broadly formulated in the avowed aim of the book: 
enlightenment.’? Again the promise is repeated, reformulated and represented 
throughout the book, for example in Mohr’s assertion that: ‘The moral, social, and 
legal inquiries and arguments of this book are aimed at remedying these two gaps 

. "3 and in his observation, as we have seen, that: ‘... once the issue is clearly 
defined there will be no issue left.’ Thus having staged the relationship ‘Gays’ 
and ‘Justice’ as problematic in the formulation of the enigma, and having produced 
the expectation of its resolution as the object of the narrative, thereby staging the 
desire for truth, how is the movement towards disclosure produced and managed? 

First, it is crucial to recognise the role of the reformulation and representation 
of the enigma in the production of the experience of truth as a movement. This 
can be demonstrated by reference to that part of the enigma relating to justice. It 
is reformulated and represented as the relationship, ‘Gays and Privacy,’ and 
thereafter it is swiftly translated into another enigmatic form, the recent Supreme 
Court decision, Bowers v Hardwick.'* This reformulation and representation itself 
works to engender a feeling of movement (getting to the heart of the problem) and 

‘thereby embodies the experience of a movement towards the objective of disclosure. 
A more detailed examination of the use of Bowers will reveal that this progression 
has curious characteristics. 

Bowers is offered in the first instance as a refinement and clarification of the 
enigma. This is declared in Mohr’s statement that not only did the Court consider 
the constitutionality of the Georgia sodomy law which criminalised private sodomitical 
acts between consenting male adults but also that judgment on the point demanded 
a consideration of those issues central to the resolution of the enigma: gay men, 
privacy and sex. While the majority of the Court refused to find the statute 
unconstitutional and denied that a right to privacy, as applied to gay men, existed 
under the Constitution, for Mohr, this does not in itself undermine the significance 
of the decision. However, he does conclude that the decision in Bowers does not 
resolve the enigma. Disclosure is frustrated. This arises from the fact that while 
the dispute demanded that the Supreme Court ought to have addressed certain 
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fundamental matters, gays, privacy and sex, the judges reached their decision without 
considering these things.” 

A curious feature of this use of Bowers is that on the one hand it is offered in 
order to move the argument forward to its object (truth) but on the other hand it 
does not resolve the riddle. Thus it does not work to move the argument forward. 
It suspends and delays the realisation of the object. Likewise, other reformulations 
of the enigma, while ostensibly presented as a clarification, a refinement of the 
problem and thereby a movement towards disclosure, actually sustain the enigma. 
On the one hand, they promise to resolve the enigma, but on the other hand they 
suspend the resolution. Furthermore the reformulation of the enigma, such as that 
from ‘Gays/Justice’ to ‘Gays and Privacy’ to Bowers v Hardwick, not only maintains 
the importance of the first presentation of the riddle, but thickens it. It adds an extra 
twist to it. Thus the reformulation presented in the name of clarification produces 
the opposite: it compounds the riddle. 


Equivocation 


The deployment of Bowers v Hardwick works in the narrative in another way, as 
an equivocation. Here its deployment communicates two understandings. First, as 
the riddle perfected, it represents a movement towards truth and as such it plays 
upon our desire for the possibility of truth. Thereby it draws our attention. 
Furthermore it produces and plays upon a desire that the decision of the court is 
the authentic exposition of justice as embodied in the interpreted text. However, 
this is swiftly followed by a counter proposal: Bowers does not contain truth/justice. 
These lie elsewhere. Equivocation also works in a second way, but this time as 
a snare, that is as a kind of deliberate evasion of the truth. Now it works to represent 
not enlightenment but a questionable reading of the Constitution, a reading that has 
proceeded by way of error, a problematic attempt at justice. 

Equivocation not only deflects our attention but also sustains the enigma. Thus 
in the name of resolving the enigma it works to effect the opposite, to keep the 
enigma open. Furthermore on the one hand it is presented in order to propel the 
narrative towards the truth but on the other hand it works to deny its satisfaction. 
It deflects that movement and delays its progress. While our desire for truth remains 
unsatisfied, an equivocation works to sustain the desire for truth, amplifying our 
expectation of the resolution of the enigma and the possibility of truth by suggesting 
that the possibility of resolution lies elsewhere. It thereby repeats the promise of 
that future disclosure. Finally, even in the face of delay and deflection the equivocal 
use of Bowers v Hardwick works for, not against, the experience of progress. A 
sense of movement is experienced in the movement (or progress) from one enigma 
to the other, from one promise of resolution to another. In producing and sustaining 
the enigma, both through the re-presentation and equivocation, Mohr not only 
produces a desire for the creation of truth, and for the idea of the possibility of 
truth, but he also works to frustrate the realisation of that desire. Thus the dynamic 
of the text is paradoxical. In moving to resolve the enigma, the task is to maintain 
the enigma. 


Partial answer 


Thematisation, enigma and equivocation do not exhaust the available devices through 








17 Above note 6, p 49. 
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which Mohr produces and structures the narrative. Another device is the partial 
answer. An example is found in his assertion that: ‘In the next chapter, I advance 
a theory based on the ninth amendment and Equal Protection Clause — not the Due 
Process Clause — which explains what rights not explicit in the Constitution are 
nevertheless fundamental to it’ (emphasis provided).'8 This functions as part of the 
process of disclosure. However it has another function in that as a partial answer 
it works to defer and delay the ultimate disclosure. In offering a partial disclosure 
and suggesting a future revelation, it works to exacerbate the expectation of the 
truth. Here, the partial answer has another function in that it presents a reformulation 
of the enigma, this time as the riddle of interpretation; what do the ninth amendment 
and the Equal Protection clause mean? The framing of the enigma and the promise 
of an answer stage both the possibility and the expectation of a solution. However, 
the disclosure offered is equivocal. Justice is in the text but it is not explicit in the 
text; it lies elsewhere. If that is so, where is it to be found? 


Jamming 


In providing an answer to this question, Mohr demonstrates the use of a further 
device, jamming. The device is deployed in the name of satisfying the object of 
the narrative, the resolution of the riddle of interpretation. The answer put forward 
to meet this objective is that interpretation must be neither ‘narrow and mean spirited’ 
nor ‘unwieldy and amorphous.’ A second formulation of the answer swiftly 
follows but this time in the context of rights. The right of privacy is neither to be 
found in the core of the text nor is the right to arise from the penumbra of the text. 
While these formulations are presented in the name of disclosure, rather than offering 
a solution, they present the insolubility of the riddle according to already existing 
formulations. In the name of progression they effect a jamming, that is, a suspension 
of progress. They delay the answer in their suggestion that it will not be found 
according to these established formulations. Furthermore, both formulations work 
to draw our attention to the rehearsal of popular dichotomies found in expositions 
on statutory interpretation and rights, but they are also presented as formulations 
of answers to the riddle that fail and thereby deflect our gaze from where the truth 
will be found. Thus they work not for the purpose of disclosing the truth, but for 
the purpose of suspending and thereby delaying it. 

With regard to both, a disclosure follows: ‘ interpretation must be 
comprehensive yet clearly defined — a theory of equality-based coherence:’” 


Penumbras — areas of half light and half shadow are not caused by the areas of full light 
which they abut. Rather the light of penumbras and the light of full illumination have the 
same source ... Privacy understood as a general right is the source of light producing both 
explicit and implicit provisions of the Constitution. (emphasis provided)?! 


These disclosures represent partial answers. They revive the expectation of truth 
and propel the narrative towards further equivocations, suspensions, jamming and 
disclosures which structure the remainder of the second part of the book, ‘Gays 
and Privacy.’ 











18 Above note 6, p 50. Not only does this statement work as a partial answer but it can also be read 
as an equivocation in that it directs our attention to the source of justice, the text of the constitution, 
but then suggests that we will not find the formulation of justice explicitly displayed in therein. 

19 Above note 6, p 63 after Justice Douglas in Griswold v Connecticut 381 US 479 (1965). 
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All of these devices, thematisation, the presentation and representation of the 
enigma, the promise of an answer, the snare, equivocation, partial answer, jamming 
and disclosure are the rhetorical techniques through which the truth is staged; they 
are the ‘voice of truth.’ They are put to work not only to produce the effect of 
the truth of justice but also are deployed in the production of the truth of the 
institutional site of justice, the Court, and the truth of gay as personhood, sex, private. 
They are mechanisms dedicated to producing the effect of a clearing away, the 
removal of detritus: enlightenment. While they are used to achieve this avowed 
objective, their dynamic operates in a paradoxical manner. And while the dynamic 
of the narrative is dedicated to effect a movement towards revelation, enlightenment 
and thereby to the resolution of the enigma, the techniques deployed to achieve 
that end are concerned with producing and maintaining the enigma. Whereas the 
sentences quicken the unfolding of the riddle, the reformulation of the enigma 
performs an opposite action: it organises stoppages. The text as it unfolds in the 
name of progress, with its snares, equivocations, partial answers and so on is 
concerned with delay, obstruction, stoppage. The movement towards truth is a 
movement away from it: “Truth is brushed past, avoided, lost.’ Contrary to the 
overt promise of its imminent resolution, a fundamental characteristic of the narrative 
techniques is the maintenance of the enigma. They work to keep it open, and thereby 
to produce and excite our expectation of its imminent resolution. Expectation thus 
becomes the basic condition for truth. Truth, these narratives tell us, is what is at 
the end of expectation. Truth is thus an effect of repeated displacement and delay. 
Within this economy of expectation and truth, the former is produced as the 
incomplete, disorder, and a desire for the imminent restoration of order which is 
associated with truth. Truth is produced as that which completes, saturates, fills 
up, closes. This is an economy of either/or: either disorder or order. The requirements 
of the dynamic of truth predicate an incomplete subject, expectation, and a desire 
for imminent closure, truth: the restoration of the complete subject. 


Behind and Beyond 


Mohr’s concern with clearing away draws attention to another key characteristic 
of the production of truth. Truth is not merely a movement but also a going into, 
a beneath, behind and a beyond. Their operation may be illustrated by reference 
to Mohr’s conceptualisation of justice as privacy. Privacy is offered as that which 
resolves the jamming effect of the core/penumbra dichotomy: ‘ .. . rather the light 
of penumbras and the light of full illumination have the same source ... . Privacy 

. is the source of light producing both ...’ (emphasis provided). Here Mohr 
forges an association between privacy (justice) and the origin. In making this 
association privacy is required to take up a particular position; it is required to be 
elsewhere than in the text of the Constitution. It takes up a position beneath it, behind 
it. Similarly, in resolving the enigma of the truth of the institution of justice, Mohr 
concludes that this is the court: ‘ ... the courts in this country are structurally the 
chief forum for the assertion of principle and right through reasoned argument 

. .”25 But he also notes that the court does not realise its institutional function: 





22 Barthes S/Z (1970, tr London: Jonathan Cape, 1975) p 209. 
23 Above p 75. 

24 Above note 6, p 72. 

25 Above note 6, p 323. 
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‘The courts simply have not been up to the task of justice when it comes to gays.’ 
Thus he sets up a contradiction. The true institution of justice is the court but the 
court does not dispense justice. In the final instance this does not affect either his 
perception of the nature of the court or his idea of justice. He not only resolves 
this contradiction but retains the idea that the court is the privileged site of justice. 
This is achieved through forging an association between justice, its institution and 
elsewhere: ‘Only a body that structurally is beyond politics could assert such basic 
rights’ (emphasis mine).”’ Thus the link that is forged in this observation requires 
the truth of the court and of justice to take up the position behind and beyond. Thereby 
it is absent but not lost. It lies preserved behind the contemporary practice of the 
court and beyond the political. It is the logic of this association which frames the 
political as an invasion and an infestation of both justice and the court. Thus for 
Mohr the failure of gay rights claims in the court is neither due to the nature of 
justice nor to the nature of the court, but due to their displacement. It is, according 
to these requirements of truth, that in order to find the truth of justice we are required 
to move into (the decision), to move through (the court), to look for what lies beyond 
it, or discover what is behind it or what lies beneath it. Thus we will find justice 
and its true institutions where they have always already been placed. Truth is produced 
as a dual movement from secrecy to truth. Paradoxically, the truth of both the 
substance and the institutions of justice depends upon the fact that in the first instance 
we have made sure that it is not where it ought to be. 

Likewise, this positioning of truth is at work in the production of the truth of 
male/male sexual relations as gay. It is according to this regime that gay as truth 
is required to be that which lies behind the veil of homosexual. In order to produce 
this effect of truth, Mohr has first to produce homosexual as that which obscures. 
He seeks to stage this association in many ways, for example by reference to the 
Kinsey report. Thereby he notes the statistical prevalence of homosexuals and suggests 
that contact with gay men must in practice be a regular, unproblematic and routine 
part of everyday life: ‘They are your friends, your minister, your teacher, your 
bankteller, your doctor, your mailcarrier, your secretary, your congressional 
representative, your sibling, parent, and spouse.’** They remain unknown as they 
are banal. This Mohr names as the truth of these men. Yet when a man is overtly 
named homosexual this pattern is violently disturbed. Why? For Mohr the answer 
is to be found in homosexuality. When placed in association with homosexuality, 
the ordinariness of these men is at best put into the shade or at worst erased. In 
this juxtaposition, homosexuality is produced as that which obfuscates the truth. 
It is that which makes the ordinariness of gay men secret. Gay is thus that which 
lies behind homosexual. Here, gay as truth depends for its success upon the attempt 
to forge a link between homosexual and obfuscation and thereby untruth. It is through 
this framing of homosexual/gay that the requirements of enlightenment may be 
satisfied. Gay as truth may thus be produced as a movement towards, a clearing 
away, as the movement from dark to light, as the exposure of that which has been 
placed by obfuscation in the beyond, thereby producing the truth of gayness as banal, 
as personhood. Again, at the heart of this is the paradox that truth as enlightenment 
is intimately concerned with and depends upon the production of obfuscation and 
darkness. 








26 Above note 6, p 319. 
27 Above note 6, p 323. 
28 Above note 6, p 22. 
29 Above note 6, p 57. 


January 1991] Justice and its Vicissitudes 
The Whole and its Parts 


Through the deployment of all these requirements, dignity and privacy are offered 
in order to resolve the enigma. The former is presented as the fundamental essential 
quality which is the object of the civil rights amendments of the Constitution, the 
latter as the primary device dedicated to its realisation and preservation. What is 
the substance of these two products? Of the former, Mohr observes: ‘ ... dignity 
is an elusive notion, often appealed to when people have run out of moral reasons 
and explanations.’ This disclosure effects a jamming and thereby sustains the 
enigma. It is followed by a further promise of a disclosure through a reformulation 
of the riddle. This time he offers to resolve the riddle of dignity by reference to 
‘insult,’ which he defines as an offence against dignity. Insult is a category of evil 
which attacks the ‘person as a person.’*° Thus dignity is that which refers to ‘a 
person as a person.’ From this ontological tautology he proceeds to define person 
as that: 


repositor[y] of deserved fair treatment and equal respect ... bodily integrity ... a creature 
who has ends of his own, who can recognise others as having ends of their own, and so 
who is capable of respecting others ... essentially a thinker ... [a] chooser — a subject 
conscious of herself as an agent with plans projects, and a view of her own achievements.! 


Of privacy he notes again the persistently enigmatic nature of this key concept: 
‘Privacy has proven recalcitrant to conceptual analysis and to attempts to reduce 
it to a univocal or even focal sense.’ He concludes: 


Privacy is a star case of a cluster term or a family-resemblance term. Its various senses 
crisscross and overlap. Yet its various senses have in common that they are norm-dependent 
and norm-invoking: they rely for their sense on normative notions and in turn have normative 
consequences.” 


Subsequently privacy is variously defined as that which is ‘out of the public eye’; 
the private but not the secret”; that which is ‘world excluding,’ that which is 
away from * ... the everyday workaday world of public places, public function, 
and public observation,” that minimum space which is required for bodily 
integrity and ‘bodily based liberty.” Privacy slips from one to the other, giving 
each in its turn the quality of the true meaning, the essence of privacy though in 
the final instance this association is exclusive to none. 

In these attempts to resolve the enigma of dignity and privacy the object of the 
exercise, disclosure, is presented as the exposition of an essence. What is the nature 
of this essence? First, personhood/dignity takes up several positions: that which 
is an end in itself, a chooser, a thinker, a repository of fairness. Secondly, privacy 
has several distinct formulations; normative, cultural, historical, phenomenological. 
In the final instance, what is distinct about both dignity and privacy is that that which 
is offered as the heart of each is ultimately a collection of fragments. In both cases, 
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the essence is defined by the contexts through which it passes in its several 
associations. Thus, rather than being a stable fixed identity it appears as the antithesis 
of that condition with no fixity. The essence emerges as that which slips from one 
to the other and at best an addendum to each. It is a chimerical shifting addendum 
which is added alongside these other fragments. At best the whole is just another 
part.” Dignity, privacy and hence justice as a whole emerge as nothing more than 
a part alongside other parts which it neither unifies nor totalises, though it has an 
effect on these other parts simply because it establishes aberrant paths of 
communication between non-communicating parts, traverses unities between elements 
that retain all their differences within their own boundaries. Paradoxically, the essence 
emerges not at the centre but at the side, always elsewhere and in addition. 


Taking Justice Seriously 


We knowers are unknown to ourselves, and for good reason: how can we ever hope to find 
what we have never looked for?® 


In these attempts to resolve the enigma of dignity and privacy, and thereby resolve 
the relationship between gays and justice, Mohr demonstrates that the ultimate 
disclosure, the expected unity of the essence, is problematic. The unity is in fact 
a fragmented multiplicity, found in the abundance of associations of which dignity, 
privacy and therefore justice are capable. However, when simultaneously set within 
the requirements of totalisation associated with the search for the essence imposed 
by Mohr, the separate and disjointed associations are subjected to a secondary 
revision.*! They are re-read not as an assemblage of fragmented partial objects 
joined, conjoined, dispersed and divergent, but according to the requirements of 
oneness. In order to achieve this effect, to each fragment is added an association: 
the quality of essence. Thus the ultimate disclosure on the one hand demonstrates 
that justice is at best a conjunction of many arbitrary meanings and draws attention 
to the polyvocal nature of justice. However, on the other hand, Mohr demands that 
this discovery be made intelligible only within the particular requirements of 
essentialism and in the name of enlightenment. He thereby works to obfuscate and 
to deny the manifestation of justice he has presented. 

This will to eliminate and thereby to forget the nature of justice is particularly 
surprising in that in proceeding towards the avowed objective Mohr has presented 
an abundance of material which catalogues the dynamic and capricious nature of 
justice. For example, in the context of race and ethnicity, he refers to the 1857 
Supreme Court decision Dred Scott v Sandford where the Court held that blacks 
could not be considered US citizens as they were ‘an inferior order .. . so far inferior 
that they had no rights which the white man was bound to respect ... .’ Only 
in 1954 were blacks lawfully allowed to associate with whites. He draws 
attention to Roosevelt’s World War Two executive order 9096, found by the Supreme 
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Court to be constitutional,** which set up ‘American concentration camps,’ 
authorised the military to incarcerate ‘any and all persons’ necessary to protect 
national security and initiated and thereby legitimated the mass incarceration of 
Japanese Americans.” Of sexual matters, whilst Mohr does not consider in detail 
the male/female hierarchy and its significance for justice he notes some features 
of its operation. In 1873 Justice Bradley proclaimed: 


The paramount mission and destiny of women are to fulfill the noble and benign offices of 
wife and mother. This is the law of the Creator. 


This state of justice is reminiscent of that state of affairs in America described by 
De Tocqueville in the early 19th century. De Tocqueville noted and celebrated the 
particular violence of sexual equality and liberty in America. On the one hand, a 
woman’s liberty and equality was promoted in that: 


they constantly seek to enhance her confidence in her own strength of character. As it is 
neither possible nor desirable to keep young women in perpetual and complete ignorance, 
they hasten to give her a precocious knowledge on all subjects.“ 


On the other hand, he noted that the independence of a woman was irretrievably 
lost in the bonds of matrimony, so that while an unmarried woman was less 
constrained in America than elsewhere, a wife was subjected to stricter 
obligations. The rigours of the requirements of matrimony were massive. The 
penalties for non-conformity were a form of civil death for women: *... she cannot 
depart for an instant from the established usages of her contemporaries, without 
putting in jeopardy her peace of mind, her honor, nay, even her social existence. ’>! 

For de Tocqueville, all this represented a significant movement towards equality 
between the sexes and towards the liberation of women even though the objective 
of this movement was concerned with perfecting woman’s subordination within the 
domestic realm. Equality was not concerned with making one sex equal to the other, 
a position he associated with a European extremism which he dismissed as productive 
of weak men and disorderly women.” De Tocqueville saw sexual equality in the 
following terms: 


In no country has such constant care been taken as in America to trace two clearly distinct 
lines of action for the two sexes, and to make them keep pace one with the other, but in 
two pathways which are always different.’ 


Equality was equal respect for different hierarchical roles; the superordinate male 
and the subordinate female. 

Mohr merely notes the existence of this state of affairs and concludes that it took 
one hundred and three years before the Court, in 1976, clearly reversed this 
position.** Furthermore it was not until 1964 that discrimination against women 
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attracted the attention of the legislature though this change, the inclusion of women 
in the Civil Rights Act 1964, was not primarily the result of a positive commitment 
to outlaw discrimination against women but proposed as a joke.* 

One sign of the wider significance of this unconsidered history and practice of 
sexual equality in justice in America is to be found in Mohr’s observation that: 


Compulsory heterosexuality need not have been mentioned in the nation’s constitution, for 
all that is in it would be interpreted through that filter. 


Thus he suggests that the institutional and textual edifice of justice in America is 
refracted through the institutions of heterosexuality. A further dimension of this 
process is also noted: 


Under the filter of heterosexuality, the configuration of gays, sex, and privacy was completely 
invisible, not even a mote of the field of rights.” 


Heterosexualilty institutionalises not only an intersexual hierarchy but also intrasexual 
domination. One manifestation of this is that heterosexuality sets up considerations 
of representability,** that is, it demands that all meanings be represented through 
its expressive system. It is according to these requirements that male, same sex 
relations be framed as the pathological, the deviant, the homosexual. It is under 
this regime of truth that gays must be invisible. Thus in its operation in law, justice 
is gendered and sexualised. It is therefore not surprising that Mohr concludes that 
the court, almost without exception, continues to refuse to recognise gay and lesbian 
rights and that it continues to support discrimination against gay men and lesbians: 


Gay justice does not exist and does not nearly exist. The nation’s institutional means for 
establishing justice — the courts — have completely failed in their duty when it has come 
to the plight of gays. Indeed, they have now become a major part of the mechanism of gay 
oppression.© 


Furthermore: 


Gays may well be the axe with which the Court hews the nation’s traditional commitment 
to civil liberties.©! 


Through the prism of heterosexuality, justice is actively conjoined in the eradication 
of rights. 

Through these examples, Mohr makes manifest both the awesome history of justice 
in America and the continuing profound violence of its contemporary practice. 
Furthermore this data points to the plurality and indifference of justice: justice as 
racism, justice as ethnocentrism, justice as nationalism, a gendered justice and a 
sexualised justice. However, when refracted through the requirements of essentialism, 
this manifestation of justice is required to disappear. This is compounded by the 
deployment of the idealist dual movement of secrecy and truth which requires that 
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these examples be emptied of justice in the name of justice as that which lies behind, 
beneath and beyond. His investigation is one which demands that good and evil, 
justice and its denial, be seen as a relationship of either/or.* In order to satisfy 
this requirement he is compelled to deny one side of the equation. 

It is rather ironic that enlightenment demands this impoverishment. Yet according 
to the requirements imposed by Mohr, in order to produce justice as truth it is 
necessary to effect its disappearance from the social so that it might reappear in 
a metaphysical form which is necessarily offstage, thus meeting the requirements 
that justice must lie beneath or lie outside, or beyond, or be that object towards 
which the law and its institutions, the Court, must move. In this other world justice 
is always already perfect, but in its perfection it is also problematic as it appears 
as a contradication. First, it is more than the human condition: it is that to which 
we aspire, that which would fulfil the human condition. Secondly, it is less than 
the human condition, an impoverished manifestation, denuded of the richness of 
that condition.® In that guise justice purports to put a stop to polyvocality. It 
purports to annul the distance between the human condition and perfection. Thus 
the polyvocality of justice presented in Mohr’s analysis and in his many examples 
is systematically denied in the name of the voice of truth and the requirements of 
totalisation that is essentialism. Perhaps the final irony is that while the vicissitudes 
of justice in America is the avowed object of Mohr’s analysis and is produced by 
him in its awesome diversity, he also requires justice to disappear. The effect of 
this is perverse. The truth of justice in America is presented as the repeated denial 
of justice. 


Taking Homosexuality Seriously 


Mohr’s idealist trajectory is also problematic in the production of the truth of gay. 
To proceed in this manner requires Mohr to engage in an act of forgetting: to forget 
the historicity of both homosexual and gay, to forget their cultural specificity, to 
forget the politics of their emergence and contemporary operation. Homosexual 
and gay are both recent western inventions. The former emerged less than one 
hundred years ago, the latter is more recent still. The former is of the nineteenth 
century. Out of the uneven history of the (pre-sexual) sodomite® which named a 
temporary aberration, (merely an act), the homosexual emerged as a species, ‘a 
kind of interior androgyny, a hermaphroditism of the soul.’® It was invented as 
an object within the context of the sexualisation® of western capitalist® societies. 
It gained tactical significance in a process of urbanisation and centralisation,” the 
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bureaucratisation of the state and in a new politics, a bio-politics,” deployed within 
a new art of government, governmentality.” It is an invention arising out of a 
slowly developing discursive practice which constitutes the scientia sexualis which 
put into operation an entire machinery for producing discourses of truth: 


Not only did it speak óf sex and compel everyone to do so; it also set out to formulate the 
uniform truth of sex. As if it suspected sex of harbouring a fundamental secret. As if it needed 
this production of truth. As if it was essential that sex be inscribed not only in an economy 
of pleasure but in an ordered system of knowledge.” 


Sexualisation instituted the requirements of a process of pathologisation, 
medicalisation, and normalisation. Homosexuality is a point within this discourse 
where chains of meaning generated by these various requirements intersect. 

Far from censorship (silence) the sexualisation of society produced and was 
produced through an explosion of speech about sexuality.” This came about not 
only through the conjunction of sex and truth but also through the appropriation 
and adaptation of techniques deployed in the service of this will to truth: “the listening 
technique, the postulate of causality, the principle of latency, the rule of interpretation, 
the imperative of medicalisation.’> Together, these instituted a machinery which 
generated a desire to speak, a need to speak, and an ability to hear, interpret and 
record that speech. Thereby an expressive system, an authorised vocabulary” 
(homosexuality) was invented with its requirements of pathology, deviance and 
eccentricity. From the nineteenth century there has been an incitement to speak of 
sexuality in general and of homosexuality in particular. 

In this light, Mohr’s opening observation that the ‘Society at large does not know 
what to think about gays’ and his observation that there is a void in 
understanding, is confused and confusing. The incitement to speak has produced 
an abundance of understanding. The problem is not that of a void, an absence of 
understanding, but the totalitarian nature of that contemporary understanding. Thus 
it is not that society at large does not know what to think of male/male sexual 
relationships but that it desires to subject them to the code of homosexuality as a 
pathology, a deviance, an eccentricity. Many speak in terms other than those of 
the code of representability required by this regime of homosexuality. However, 
in a society dedicated to this code of homosexuality, to move beyond it is to move 
beyond the sensible, to move into a void. Thus it is by virtue of the requirements 
of homosexuality that gay is not sensible, that it is invisible, a void in society. 
Likewise it is according to the code of homosexuality that any attempt to point to 
the existence of another sensible world is to be exposed to homosexualising 
processes. Such a practice is dangerous, as it is likely to be pathologised, to be 
declared deviant, to be made eccentric. Thus the code of homosexuality seeks to 
deny the production of alternative understandings, to impose and perfect its own 
understanding and secure its own perfect operation. 

Within the confines of Mohr’s regime of truth this totalitarianism is obscured 
in his desire to reduce it to mere untruth, to ‘stereotypes, prejudices and unexamined 
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fears ... .’78 For him, it is no more than false consciousness, a mistake, error. 
Furthermore he demands, not that it be taken seriously, but that it be passed through, 
passed beyond, forgotten. Thus in requiring homosexuality to take up this inert position 
of mere error, in placing truth elsewhere, he turns away from homosexuality. He 
has no interest in analysing and theorising error. In doing so he fails to take 
homosexuality seriously and turns away from the reality of homosexuality, of its 
institutions, of the real fear and loathing experienced by individuals and of its 
deployment and investment in the violence perpetrated against those who are 
homosexual and those perceived to be homosexual. This is particularly surprising 
having regard to the fact that he demonstrates not only the current and growing 
popularity of the code of homosexuality in America with particular reference to 
the judicial consciousness and the practice of the Supreme Court, but also points 
to the damaging effects of this popular practice: incarceration, inhuman and degrading 
treatment, enforced silence, enforced invisibility, extradition, compulsory 
discrimination. 

His use of this essentialist notion of truth, where truth lies in the behind and beyond, 
has another important consequence. While homosexuality has, from its invention, 
been deployed as a tactic” of marginalisation in a bio-politics of social control, its 
significance was never exhausted in its use as a strategy of the powerful and of 
domination. At the same time as it was used in a strategy of domination, ‘homo- 
sexuality began to speak in its own behalf, to demand that its legitimacy or 
“naturality” be acknowledged, often in the same vocabulary, using the same 
categories by which is was medically disqualified.’® Foucault describes this as the 
emergence of a ‘reverse’ discourse. Thus while homosexuality was invented as a 
category of disqualification, this was neither a stable meaning nor did it exhaust 
its productivity. It was always potentially polysemic (polyvalent). While it emerged 
in the context of one strategy (domination) it was deployed in another (resistance), 
producing different effects for contrary objectives, expressing a different truth. It 
is out of this resistance or ‘reverse’ that homosexuality emerged as a contemporary 
politics of affirmation in gay politics.8' Thus homosexuality was potentially always 
more than a mere mode of oppression. It has demonstrated that it is, at least in 
potentia, a strategy of struggle, in which the two forces are not superimposed, do 
not lose their specific nature, or do not finally become confused. Each constitutes 
for the other a kind of permanent limit, a point of possible reversal. Thus 
homosexuality as truth is not fixed or exhaustive. Its truth is a site of contestation 
of a politics that is an ongoing strategy of struggle, of confrontation, with defeats, 
setbacks and successes. That society at large and the court in particular does not 
know what to think about gays ought not to lead us to deny the contingent nature 
of the truth of homosexuality. It suggests that the code of homosexuality as pathology 
has achieved at best a certain stability, and at worst a totalitarian position has come 
to pass. In pursuing truth in the context of an either/or relation associated with 
essentialism and the rhetoric of truth, either homosexual or gay, either truth or falsity, 
Mohr erases the history, the struggle and the lives of homosexuals and thereby he 
eradicates not only the politics of truth but also the truth of politics. 
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Mohr’s work itself demonstrates that the history and politics of the truth of justice 
and the truth of homosexuality has not yet been completed. His study of gay justice 
is part of that struggle over meaning working against the current totalitarian tendencies 
both in American society and in its legal culture. It is an exposition which sets out 
part of the agenda of that struggle and embodies some of its tentative gains. Thus, 
in working to make the associations between gays and justice, between dignity and 
gay, and privacy and gay, Mohr is taking up a place in its ongoing operation. 
However, in purporting to cross the divide from politics to philosophy, from 
contingency to truth, and in allocating homosexuality and the contemporary practice 
of the law and its institutions to the realms of error and in placing truth elsewhere, 
Mohr turns away from justice and homosexuality and in doing so not only forgets 
their history and the struggles they represent but also forgets his own participation 
in that struggle. Furthermore, he also obfuscates the agonistic® nature not only of 
the truth of (homo)sexuality and (homo)sexuality as truth but also eliminates the 
agonistic nature of justice itself. 

There is ample evidence in Mohr’s work that demonstrates the arbitrary or political 
nature of justice. Many examples show the interface between sexuality, gender and 
justice. He catalogues the almost complete homosexualisation/pathologisation of 
justice. It is ironic that his work should succeed in this respect in that through 
his commitment to the essentialist trajectory expressed not only through the structure 
of his text but also in his own formulation of the agenda of justice, he attempts 
to deflect attention from it and ultimately denies its relevance. In taking up this 
position his analysis fails to take seriously that which it seeks to question: 
homosexualised justice. 

In taking justice out of social practice, in denying its existence in the practice 
of state officials in general and of members of the courts in particular, in placing 
justice in the beyond, Mohr denies himself the opportunity of taking justice seriously. 
In denying homosexuality the status of truth he denies himself the opportunity of 
taking the tyranny of a homosexualised justice seriously. Thus he denies himself 
the opportunity to raise fundamental questions about this practice of justice in the 
courts. How does homosexuality work? Why do the members of State institutions, 
the legislature and the court desire homosexuality? Why do they need the fear and 
anxiety it generates? Why do they fight for this form of repression? Why do they 
hanker so stubbornly for this form of servitude? Thus through the regime of truth 
adopted by Mohr, attention is drawn to that which lies elsewhere, beyond, and in 
taking this pathway he passes through that which is the very object of his concern, 
homosexuality and justice, never to return to them as objects to be analysed and 
theorised. 

At best he is successful in demonstrating the possibility of a transvaluation®* of 
a homosexualised justice in forging an association between gay and justice in the 
face of a near totalitarian practice of the code of homosexuality. He provides a useful 
handbook for those who wish to engage in this practice. But ultimately, as an analysis 
of justice, it generates a degree of frustration. When Mohr observes that ‘ ... when 
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reasoned persuasion makes no progress and justice decisively fails ... .’8” the 
expectation is that this is the point at which the analysis and theorisation of justice 
begins. However, in Mohr’s work, it is the point at which it ends. 
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Chitty on Contracts (26th edn), 2 vols, London: Sweet & Maxwell, 1989, vol 1 
celxxvi + 1449 pp and index, vol 2 cclix + 1391 pp and index, hb £176.00. 
Clerk and Lindsell on Torts (16th edn), London: Sweet & Maxwell; 1989, cecxi + 
1657 pp and index, hb £135.00. 


Both Chitty and Clerk and Lindsell are two of the venerable institutions of the 
Common Law Library. They are classic practitioner works, seeking to expound 
the rules and principles which constitute the law of contract and the law of tort 
respectively. Frequently employed by the practising world and the courts as works 
of reference, both books are in a position to shape the common law of the future. 
Do these books fulfil this role or are they simply an arid, albeit detailed and generally 
correct, exposition of the relevant rules of law? 

In terms of coverage the books cannot be faulted. They cover all aspects of the 
law of contract, including many specific contracts, and of the law of tort. Topics 
such as the capacity of parties, which tend not to be dealt with in much detail 
elsewhere, are fully analysed. More importantly, Clerk and Lindsell does not (apart 
from the opening chapter, on which see below) make the mistake which is made 
by so many writers on the law of tort today of focusing almost exclusively upon 
the tort of negligence. The intentional torts are fully and systematically analysed, 
including Lord Wedderburn’s masterly analysis of the economic torts. 

The principal criticism which can be levelled against these books is the appearance 
which they give that, not only is the law of contract separate and distinct from the 
law of tort, but that the law of contract and the law of tort together make up the 
entire law of obligations. To make too great a claim for the law of contract and 
the law of tort is to distort the shape of the common law and to impede the orderly 
development of a coherent and systematic body of law. 

The classic example is the development of the law of restitution. As Professor 
Birks has noted in the preface to his book An Introduction to the Law of Restitution, 
‘[a]n unintended conjuring trick made Restitution disappear from the common law 
map.’ For many years it was treated as an example of ‘implied contract’ and hidden 
away in the final chapter of a textbook on the general principles of the law of contract. 
Chitty has contributed to this misconception of the law of restitution by the simple 
fact of including it within a work on the ‘general principles’ of the law of contract. 
It must, however, be conceded that, under the guiding hand of Jack Beatson, 
restitution has been given a new independence in the last two editions of Chitty. 
Thus, Beatson states (para 2036) that the implied contract theory of restitution is 
‘now discredited as artificial, based on a fiction and misleading’ and he argues that 
the law of restitution rests instead on the ‘principle of unjust enrichment’ (para 2039). 
But, once restitution is recognised to be an independent category within the law 
of obligations, what is it doing in a book on the ‘general principles’ of the law of 
contract? This is no mere academic quibble. At a time when restitution lawyers 
thought that the ‘implied contract’ theory of restitution was dead and buried we 
find that, Lazarus-like, it has been raised from the dead by Lord Templeman in 
Guinness pic v Saunders [1990] 2 WLR 324, 331, when he stated that the ‘short 
answer’ to a quantum meruit claim was that, on the facts, it was not possible to 
‘imply a contract’ between the parties. This refusal to discard the ‘implied contract’ 
theory of restitution is not based upon the intellectual strength of the theory (it has 
few serious supporters) but the belief of many practising lawyers, raised on books 
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such as Chitty, that restitution is ‘quasi-contract’ which, in turn, is part of the law 
of contract. Although Beatson has roundly condemned the implied contract theory, 
the thrust of his message is lost by the fact that restitution has been incorporated 
within a reference work on contract. 

The relationship between tort and restitution is, in many ways, less problematic 
than the relationship between contract and restitution. Indeed, restitution is not thought 
worthy of a mention in the section of the opening chapter of Clerk and Lindsell 
which deals with the relationship between ‘tort and other branches’ (contract, crime 
and trusts). Yet, the topic of ‘waiver of tort’ is a persistent source of difficulty and 
confusion. In chapter 9 of Clerk and Lindsell, Andrew Burrows correctly identifies 
the basis of this doctrine (contrast the rather confused account in the previous edition 
(15th ed) para 9.02) when he states (para 9.02) that ‘“‘waiver of tort” is a misleading 
and unfortunate term for it has nothing to do with the tort being extinguished. On 
the contrary, the tort is the foundation of the plaintiff's claim.’ The tort remains 
the basis of the claim but the plaintiff elects to recover restitutionary damages rather 
than compensatory damages. However, Burrows apart, restitutionary damages finds 
no place within the structure of Clerk and Lindsell. The implicit assumption upon 
which the book is founded is that tort is all about compensation. But it is not. 
Compensation is merely one, albeit the major response, to a wrong (or a tort). 
Restitution is another response. The Court of Appeal in Stoke-on-Trent City Council 
v W. & J. Wass Ltd [1988] 3 All ER 394 has recently been accused of being hostile 
to awards of restitutionary damages and of seeking to ‘scatter and marginalise’ the 
cases in which such damages have been awarded (Jackman, ‘Restitution for Wrongs’ 
[1989] CLJ 302, 306). This process of ‘scattering’ and ‘marginalising’ can be seen 
at work in Clerk and Lindsell because cases in which restitutionary damages have 
been awarded, such as Strand Electric and Engineering Co v Brisford Entertainments 
[1952] 2 QB 426 and Penarth Dock Engineering Co v Pounds [1963] 1 Lloyds 
Rep 359, are not subjected to systematic analysis (some are not even mentioned 
at all). The continuing failure of books such as Clerk and Lindsell to subject 
restitutionary damages to coherent and systematic analysis enables courts, such as 
the Court of Appeal in Stoke-on-Trent v Wass, to conclude (wrongly) that there 
is something ‘anomalous’ and ‘exceptional’ about restitutionary damages. 

The incorporation of material which is not properly part of the law of contract 
or the law of tort can only lead to confusion and the distortion of new, emerging 
causes of action which are then shunted into a blind alley for lack of conceptual 
analysis. Breach of confidence is a good example of this process. Dr Gurry in his 
excellent monograph Breach of Confidence (OUP, 1984), after a careful analysis 
of the relevant case law, concludes (at p 58) that in breach of confidence cases ‘the 
courts have relied on principles freely drawn from the fields of contract, equity 
and property, and that the liberal use of these principles points to the existence of 
a sui generis action which has, in terms of conventional categories, a composite 
jurisdictional basis.’ Yet we find that the editor of Clerk and Lindsell boldly states 
in his preface that a new chapter has been included on the subject of breach of 
confidence and, sure enough, we find a 10 page exposition of the rules conveniently 
located (as was the case with ‘quasi-contract’ or restitution in contract textbooks) 
at the end of the book. Curiously, we are not told that breach of confidence is a 
tort (although an argument can be made out to that effect; see North, ‘Breach of 
Confidence: Is There a New Tort?’ (1972) JSPTL 149). Indeed, we are not told 
what the conceptual basis of the cause of action is. The conclusion of Gurry that 
breach of confidence is a sui generis action is no doubt inconvenient for the editors 
of Clerk and Lindsell and Chitty, but there seems little point in the editor of Clerk 
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and Lindsell haphazardly allocating it to a book on the law of torts when a proper 
analysis of the topic reveals that it is, in fact, no part of the law of torts. 

A similar point can be made about bailment. Bailment is included in the second 
volume of Chitty entitled ‘specific contracts.’ But, once again, bailment is not a 
contractual action. This is in fact made plain in the chapter on bailment itself when 
it is stated (para 2642) that ‘a contract is not essential for bailment,’ a classic example 
being a gratuitous bailment. Professor Palmer has argued that ‘in many respects, 
bailment stands at the point at which contract, property and tort converge’ but that 
it nevertheless ‘retains a separate legal personality with much to distinguish it from 
the other concepts’ (Palmer, Bailment (1st ed) p 1). Indeed, Palmer argues that 
‘bailment is a much older concept than contract.’ It is perhaps a testimony (although 
not a very good one) to the stranglehold which contract and tort have exercised 
over legal publishing and legal education that the older action, bailment, is subsumed 
within a textbook on the ‘junior’ subject of ‘contract.’ 

A further criticism which can be levelled against both Chitty and Clerk and Lindsell 
is that they are inadequate at the points at which contract and tort intersect. Nowhere 
is this better illustrated than in the chapter in Clerk and Lindsell entitled ‘Consumer 
Protection’ (more commonly known as product liability). The chapter starts 
promisingly enough by recognising (para 12-01) that this ‘topic straddles tort, contract 
and criminal law, and in order to understand the problems, which need to be dealt 
with, as well as the law and proposed reforms, one has to cut across the traditional 
boundaries of the law.’ So far, so good. Two paragraphs later, however, we are 
told rather lamely that ‘[lJiability in contract, which is at least as important as in 
tort, is outside the province of this work.’ When we turn to Chitty to read about 
the law of contract we find that little attention is devoted to the law of tort or to 
the Consumer Protection Act 1987. Thus, in the chapter on sale of goods, we are 
simply told (para 4728) that ‘[w]here defective goods cause damage to person or 
property the seller may sometimes be liable in negligence or under section 2 of 
the Consumer Protection Act 1987.’ Neither in Chitty nor in Clerk and Lindsell 
is any real attempt made to ‘cut across the traditional boundaries of the law,’ nor 
even to consider when, for example, it would be to the advantage of a plaintiff in 
a product liability case to elect to bring his action on the contract rather than in 
negligence or under the Consumer Protection Act 1987. It would, however, be unfair 
to lay these criticisms solely at the door of the authors of these particular chapters; 
rather, this is a consequence of the structure within which they are working. But 
it does suggest that the structure is in need of major re-thinking. 

Of the two books, Chitty is undoubtedly the stronger. The editor has brought 
together a very strong team of writers and, in terms of a detailed exposition of the 
rules of contract law, Chitty has no rival. Clerk and Lindsell, on the other hand, 
suffers from some serious weaknesses. In the first place, the opening chapter is 
exceptionally weak. In purporting to discuss the basis of liability in tort, the author 
appears to make the assumption that tort is, essentially, negligence. Very little 
attention is devoted to the intentional torts. Yet, in seeking to discuss the “principles 
of liability in tort,’ it is essential that attention be given to the whole range of interests 
protected by the law of tort because otherwise the reader is given a distorted picture 
of the theoretical underpinnings of the law of tort. 

Secondly, the coverage of the topics in Clerk and Lindsell is extremely uneven. 
For example, the chapter on consumer protection is little more than an introductory 
discussion of the Consumer Protection Act. Little attempt is made to refer to American 
cases which may provide some useful guidance on the future development of this 
area of law, nor is there any reference to some of the useful writings on the Act. 
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This chapter should be contrasted with the detailed exposition of the economic torts, 
with its full citation and discussion of authority. 

The addition of a new chapter on ‘professional liability,” while topical, is of doubtful 
utility. It consists of little more than a straightforward account of the application 
of the relevant principles of the tort of negligence to the various professions (such 
as medicine, law, etc). These topics are already authoritatively dealt with elsewhere 
(see, for example, Dugdale and Stanton, Professional Negligence (2nd ed)) and little 
is likely to be gained by reference to this chapter of Clerk and Lindsell. One would 
have thought that attention could have been more profitably given to a restructuring 
of the present rather awkward discussion of the tort of negligence (spread across 
chapters 1, 10, 11 and 12) rather than embark upon a further proliferation of the 
discussion of this tort. 

Thirdly, the format of Clerk and Lindsell (and, to a lesser extent, Chitty) is 
unacceptable. We are told in a publisher’s note that Cumulative Supplements will 
be issued ‘at intervals.’ So it is back to ‘Note 60 amend and add’ or, even worse, 
‘page 384 after line 26 add ... .’ Now that the House of Lords in Murphy v 
Brentwood District Council [1990] 3 WLR 414 has done the decent thing and held 
that Anns v Merton London Borough Council [1978] AC 728 was wrongly decided 
we can expect to do a lot of ‘amending’ and ‘adding’ in the near future. Surely 
in these days of computer technology we are entitled to something more user-friendly 
than ‘amending’ and ‘adding?’ At the very least, we must be entitled to a loose-leaf 
edition in the near future. 

Ewan McKendrick* 


Nigel Inglis-Jones, The Law of Occupational Pension Schemes, London: 
Butterworths, 1989, xxviii + 312 pp, hb £78.00. 


This is a book on the law of trusts as applied to occupational pension schemes. 
Over half the text discusses the powers, duties and protections afforded to pension 
scheme trustees, the remaining sections dealing with the creation of a pension scheme, 
the role of actuaries, winding up, and sex discrimination. It is a practitioner’s text, 
and its content is dictated by their concerns. The book is not intended to be read, 
but to be referred to. There is no introduction, and the author does not describe 
in general terms why pension schemes exist, nor set out the types of clauses which 
they might contain, nor identify the principal problems encountered in their creation 
or administration. The book is not intended to be an introductory text, so the author 
is perhaps content to assume that his audience knows these things, leaving him free 
‘to get on with the ‘practical’ business of setting out ‘the law’. I would argue that 
this approach actually makes the book less practical, and undermines the author’s 
declared aim of showing how the law of trusts is ‘applied’ to pension schemes. 
The application of trust law to pension schemes takes three forms. First, there 
are those general rules of trust law which are the same whether one is dealing with 
a private family trust or a pension scheme, which can be described without the need 
for further comment. Second, there are the rules which can be applied to pension 
schemes, but which have implications that are different for a pension scheme than 
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for a family trust. Third, there are the rules which cannot be applied to pension 
schemes, because they are not appropriate. These last two categories are the most 
interesting, and it is they, and not the first, which justify the practitioner in using 
this book rather than a textbook on the general law of trusts. But the division of 
these rules into these three categories is not an automatic process. Consider, for 
example, the rules of construction appropriate to pension trusts. Private trusts are 
supposed to be interpreted in the manner most likely to give effect to the wishes 
of the settlor, but who, in a pension trust, is the settlor? The employer makes most 
or all of the contributions, and instructs the lawyers who draft the trust deed. A 
rational employer will wish for a pension trust which qualifies for maximum tax 
advantages with least loss of control over the monies in the trust fund. Should the 
courts interpret trust provisions to give effect to such desires? Perhaps, but there 
are counter arguments. Employees earn their benefits through their service to the 
employer. Fidelity to the intentions of the person who drafted the trust deed may 
be appropriate when the beneficiaries are all volunteers, recipients of bounty. But 
where the beneficiaries have provided consideration, contra proferentem may be 
a better maxim for interpretation. 

The factors which affect the construction of the express rules of a pension scheme 
also influence the application of the general law of trusts. For example, the author 
cannot decide whether the trustees should act solely in the interests of the members 
and their survivors and dependants, or whether they owe duties to the employer 
as well. On p 101 he states that trustees who are deciding whether to use surplus 
assets to increase benefits will ‘usually have to take account of the interests of the 
employers ... where a surplus arises.’ By p 236, when discussing the disposal of 
a surplus on winding up, the trustees have to consider the position of employers 
‘as residuary beneficiaries of the scheme.’ And between these two statements, on 
p 103, when discussing the doctrine of fraud on a power, the author asserts that 
trustees must ‘ignore the well-being of [the] employers except in so far as this 
promotes the interests of the beneficiaries under the scheme . . .’ and that this ‘must 
be particularly so if the scheme in question is in substantial surplus.’ 

These are not small points. The hottest issue in pension schemes is the ability 
of employers to gain access to the assets of the pension fund, whether through 
persuading the trustees to invest in the employer, or to refund the employer’s 
contributions, or to allow a suspension of the employer’s contributions. The powers 
and duties of the trustees are crucial to this issue, and a book such as this will be 
expected to provide guidance. To illustrate: if the employer is a beneficiary on 
winding up, why is it not one for the purpose of investment? Where investment 
in the employing company will only reduce the amount of surplus available to the 
employer on winding up, why is such an investment ‘unfair’ to the other beneficiaries? 
The author may be right in believing that the power to increase benefits is an exception 
to the other powers held by trustees, and that the employer is not to be treated as 
a beneficiary in any situation except a winding up, but his opinion would carry more 
weight, and be a better guide to future cases, if he set out exactly why this should 
be so. 

This book will go some way towards increasing the productivity of pension lawyers. 
Instead of having to look up separate texts on the law of trusts, sex discrimination, 
tax and social security, the busy (and expensive) pension lawyer can reach for one 
volume. However, such benefits are reduced by the timidity with which the author 
tackles much of the statutory material. Much of the section entitled ‘Creating a 
Pension Scheme’ consists of unannotated extracts from statutes, including references 
to parts of the statute which are not themselves provided in the extract, or at least 
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not at that point in the book. The rest of the book is written with more confidence. 
The section on interim trust deeds contains the author’s remedies for a host of 
problems which have arisen through attempting to start pension schemes with 
inadequate instruments. The section on actuaries is one of the most interesting in 
the book. The author has succeeded in explaining actuaries’ methods and assumptions, 
and their consequences for the scheme, in a manner which makes them intelligible 
to his readership. The material in the trust section is arranged under the kind of 
headings one would expect to find in a general text on the law of trusts (‘Appointment 
and removal of trustees,’ “Duties of trustees,’ etc) with each provision of trust law 
examined to see whether it operates any differently in the context of an occupational 
pension scheme. As I have argued above, the value of this commentary is undermined 
by the piecemeal way in which it is conducted. 

Richard Nobles* 


Raymond Challinor, A Radical Lawyer in Victorian England. W.P. Roberts and 
the struggle for workers’ rights, London: I.B. Tauris, 1990, ix + 302 pp, 
hb £14.95. 


Cheer up, my lads, for Roberts’s bold; 
And well defends our cause, 

For such a drubbing he’s gi’en them 
With their own class-made laws. 


Raymond Challinor describes William Prowting Roberts — ‘the Miners’ Attorney- 
General’ — as ‘one of the most controversial legal figures this country has ever 
known.’ It is an apt description. Few lawyers have provoked such strong feelings 
of admiration and hate, and certainly it is the exception to find a lawyer’s achieve- 
ments lauded in popular song. Roberts’ awesome reputation is reflected in the view 
of the Derbyshire Miners’ Association, at the time in dispute with the local 
mineowners: “His very presence would make the tyrants tremble ... Sir, the very 
name of Roberts strikes terror in their souls.’ 

A biography of Roberts is long overdue, for he was at the centre of radical politics 
throughout the middle years of the nineteenth century. A life-long Chartist (for which 
cause he was imprisoned), Roberts was involved in a succession of Chartist trials, 
including those of Henry Vincent, Thomas Cooper, and Fergus O’Connor; he was 
solicitor to Marx and Engels; a close personal friend of the Italian nationalist leader, 
Mazzini; and pamphleteer, orator and publisher (of the Miners’ Magazine). But 
it is as the first full-time trade union lawyer that Roberts is best remembered. 

Born into a professional middle-class family, and educated at Charterhouse, there 
was nothing in Roberts’ early life to suggest that he was to become, in Challinor’s 
words, ‘firmly fixed in the camp of labour, a warrior in a class cause’ (p 59). Yet 
by his mid-thirties he had vowed, ‘come what will and when it will, it is my 
determination to live and die in the people’s cause.’ Challinor suggests that the 
explanation for what he describes as Roberts’ ‘remarkable transformation’ may be 
found in the personal characteristics that were apparent to the solicitor under whom 
Roberts trained, namely, his ‘unswerving religious faith and his firmly held belief 
in justice.’ For Challinor, these were the principles which motivated Roberts: ‘In 
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court, he saw the struggle very much in the same light as Thomas Bunyan did in 
Pilgrim’s Progress, as simply a battle between good and evil’ (p 261). 

One would dispute Challinor’s contention that prior to Roberts’ activities ‘the 
law and all its works had been regarded as enemy territory by workers; only when 
arraigned before a court for punishment did they come into contact with it’ (p 71). 
This is to ignore the long — and, on occasions, successful — tradition of artisans 
looking to the law and the courts to protect the status of their trades, a practice 
which continued into the early years of the nineteenth century. However, such 
litigation had its origins in a paternalist, pre-industrial society which was both 
politically and socially far removed from that which confronted Roberts and those 
he represented. What was new in Roberts’ approach, and here Challinor is 
undoubtedly correct, was that for the first time employers were being ‘systematically 
challenged in the courts’ with ‘a hitherto unknown belligerent assertiveness’ (p 88). 
Securing unpaid wages; attacking unsafe working conditions; fighting the iniquitous 
Bond; opposing payment in truck; defending those prosecuted for acting unlawfully 
in disputes; winning greater security of tenure for miners in tied cottages; all were 
grist to Roberts’ litigious mill. 

Driven on by the belief that he represented right against might, Roberts described 
his aim as being to resist ‘every individual act of oppression, even in cases where 
we were sure of losing.’ With such a philosophy there was much to do in Victorian 
England. At the height of his activity, Roberts’ workload was immense. Engels 
wrote of him conducting ‘a crusade against despotic Justices of the Peace and truck 
masters such as had never been known in England . . . the name of Roberts became 
a terror to the mineowners ... such was the dread of this “lightning Attorney- 
General,” who seemed to be everywhere at once.’ 

Challinor has a good story to tell — and he tells it well — as he relates how Roberts 
appeared in case after case, representing the underdog. The atmosphere of the 
Victorian provincial magistrates’ court was far removed from that of its modern 
counterpart. It could be a beargarden, and never more so than when Roberts was 
in full flight: the public gallery packed with miners willing on their champion as 
he took the battle to their employers and the bench. The atmosphere was further 
heightened by Roberts’ unprecedented tactics, histrionics, and rectitude in his cause. 

Challinor is to be congratulated on capturing the essential drama of such occasions. 
But further, in describing these courtroom confrontations, he also provides a valuable 
insight into the extent to which the state was prepared to use the law in its attempts 
to counter political and industrial movements which threatened the status quo. Due 
attention is drawn to the use of spies, paid informers, agents provocateurs, and 
the activities of the military and embryonic police force in bringing prosecutions. 
What the present reviewer found particularly revealing, however, were the numerous 
examples Challinor provides of the way in which the legal process itself was abused 
in efforts to secure convictions: the denial of legal representation, defendants unaware 
of the charges they faced or prevented from putting forward a defence. Indeed, 
in view of the odds against which Roberts had to fight, it is a tribute to his ability 
as a lawyer that he won as many cases as he did, a point reluctantly recognised 
by the hostile Durham Advertiser, which admitted that he was ‘more than a match 
for all the legal skill the owners could engage, though they had the favourable ear 
of a biased court.’ Seen in this light, Roberts’ fight was as much concerned to uphold 
the rule of law and secure natural justice for his clients as it was to oppose the inherent 
inequity and impartiality of the substantive law. As such, Roberts’ influence extended 
far beyond the limits of workers’ rights. 

This book is, however, more than a record of legal battles won and lost. Underlying 
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the narrative is the question of what attitude it is appropriate for organised labour 
to adopt towards a legal system which it perceives to be inherently hostile to its 
objectives. Challinor argues that Roberts saw recourse to the law as a means of 
furthering political and industrial struggle, rather than as a substitute for them: ‘the 
fiery legal battles kindled the flames of militancy . .. which is why he always spoke 
through the courtroom window’ (p 267). However hopeless the case, Roberts’ view 
was that it was ‘wrong to retreat from the legal arena, leaving opponents in undisputed 
control.’ In taking the fight to court, he believed the evils and injustice of society 
could be exposed; by insisting that correct court procedures were followed and the 
actual law was applied (rather than that which the magistrates thought appropriate), 
the treatment meted out to workers might be improved; and by flooding the courts 
with cases, it could be made impossible to operate the laws which had traditionally 
been used against workers. But all this was a means to an end: Roberts took the 
view that success in the courts, or even the exposure of evident injustice in the event 
of a lost case, served to inspire workers with greater confidence and increased 
militancy to continue their struggle, for ‘the Miners’ Attorney-General was convinced, 
it was by struggle that progress was made’ (p 268). After one particularly hard- 
won case, Roberts revealingly told the South Wales miners, ‘It has been my privilege 
to teach you how to fight.’ 

It was an approach which eventually brought him into conflict with the more 
moderate union leadership of the 1860s. While Roberts regarded ‘the courts as a 
battleground, where he used the law as a weapon’ to further industrial conflict (p 253), 
under the influence of the new unionists the law came to be regarded as ‘a means 
of settling disputes rather than as a weapon to win them’ (p 261). It is an issue that 
Challinor considers in some detail. At a time when the unions are reeling from a 
decade of Conservative labour legislation, and the debate continues regarding the 
Labour Party’s policy towards trade union and employment law, the opposing views 
of Roberts and the new unionists of the nineteenth century about the role of law 
in industrial relations have an unexpected contemporary relevance. 

Perhaps surprisingly, Roberts never became a socialist; indeed, he never expressed 
any strong ideological position. As Challinor points out, he was more interested 
in attempting ‘to eradicate the injustices of the existing system rather than overthrow 
it’ (p 178). Roberts was no theorist and he lacked political perception, but this 
welcome biography succeeds in establishing the importance of his practical contribu- 
tion to furthering the workers’ cause. The author correctly observes that Roberts 
‘found himself involved in the class struggle at a raw, basic level, which sometimes 
provided insights that would otherwise have been lost’ (p 178). Labour lawyers 
and legal historians alike will benefit from Raymond Challinor’s exposition of those 
insights. 

Mike Radford* 
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Litigation in the 1990s 
Lord Mackay of Clashfern* 


Ladies and Gentlemen, it gives me great pleasure to be here this evening to deliver 
this, the Modern Law Review/Shimizu Foundation Lecture. Last year, I was 
privileged to chair the first lecture in this series given by Professor Basil Markesinis. 
He took as his topic ‘Litigation Mania in England, Germany and the USA: Are 
we so very different?’.! For my topic this evening I have chosen to speak on 
‘Litigation in the 1990s,” in the context of this country alone. Some of you here 
may have heard me talk on this before, in the context of the Civil Justice Review 
and the Courts and Legal Services Act. I do not apologise for making further reference 
to this tonight, but I hope I will also be able to encourage the development of further 
and wider thoughts on this topic. I particularly welcome the opportunity to talk to 
an audience comprising a significant number of academics and I hope you will 
participate actively in such a debate. This country has often been in the forefront 
of developments in the law over the centuries and if we want to maintain that position, 
_ we must not fall into the trap of complacency. 

Thoreau once said, “Our life is frittered away by detail ... simplify, simplify.’ 
Certainly, during the course of the 1980s, my distinguished predecessor, Lord 
Hailsham, responded to a growing awareness that the civil justice system in this 
country was becoming too complicated and too costly by setting up the Civil Justice 
Review whose terms of reference were: 


To improve the machinery of civil justice in England and Wales by means of reform in 
jurisdiction, procedure and court administration and in particular to reduce delay, costs and 
complexity. 

Much of that work will come to fruition in the early years of this decade. 

The Civil Justice Review concluded that the High Court should retain its separate 
identity as a specialist forum, but found that too many cases of relatively low 
importance, substance and complexity were being handled and tried at an inappro- 
priately high level. This was wasteful of High Court resources, inflated the cost 
of smaller cases and clogged up the courts, exacerbating delay. Its main recommenda- 
tion was that there should be a new system of civil jurisdiction and case allocation. 
The High Court should be reserved for public law cases — including judicial review 
— and other specialist cases and general cases of unusual substance, importance 
or complexity. Other general cases of unremarkable importance, substance or 
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complexity should be handled and tried in the county courts. To facilitate this, the 
powers and procedures of both courts should be harmonised as much as possible. 

Part I of the Courts and Legal Services Act 1990 provides a new system of case 
allocation and transfer and for some of the procedural changes recommended by 
the Civil Justice Review to be put into effect. The Act does not attempt to create 
an immutable template for the way in which the courts will operate or legal services 
be provided. Instead it establishes that favourite concept of non-interventionism, 
a framework; a framework which is intended to foster evolution in the courts, building 
on existing institutions and procedures. It is not my intention to lead the professions 
and the courts by the nose into the 1990s but to set parameters within which both 
can develop and work together to forge a system equal to the challenges ahead. 
The framework for a new system of jurisdiction and case allocation created by Part I 
enables me to build on existing machinery and allows for considerable flexibility 
in future development. To achieve this, section 1 of the Act empowers me, after 
consultation with the senior judiciary, and subject to the approval of Parliament, 
to make orders on the jurisdiction of the High Court and the county courts and the 
allocation of cases between the two fora. 

As a first step, I am planning that the first jurisdiction order to be made under 
section 1 will come into effect on 1 July 1991. Under the new system the current 
financial limit of the county courts’ general jurisdiction, that is to say the £5,000 
financial ceiling for contract and tort, will be abolished. All but the weightiest personal 
injury cases, where the amount of damages claimed exceeds £50,000, will be required 
to commence in a county court, and all general cases will be allocated for trial 
depending on the importance, substance and complexity of the issues involved. This 
new framework for case allocation will encourage a more flexible approach where 
financial limits are considered in tandem with the importance of each case. In this 
way I hope we shall attain the ultimate aim of the new system, that the High Court 
be reserved for public law and other specialist cases, and for general cases of unusual 
importance, substance and complexity. In due course, subsequent orders under 
section 1 will specify other categories of non-specialist proceedings which must be 
commenced in a county court. As I have indicated on other occasions, my first 
priorities will be debt and housing cases. 

The new system of jurisdiction and case allocation will be accompanied by a number 
of other changes which follow the recommendations of the Civil Justice Review 
and are designed to enhance the powers and procedures of the county courts and 
bring them more closely into line with the High Court. Section 3 of the Courts and 
Legal Services Act will enable the county courts to grant injunctive relief irrespective 
of whether an application for such relief is accompanied by a monetary claim. This 
implements the Civil Justice Review’s recommendation that, subject to certain 
exceptions, the same remedies should be available in county courts as in the High 
Court. This is an important corollary to the flexible allocation and transfer of cases 
between the two jurisdictions. However, I have in mind that the regulations to be 
made under section 3 will follow the recommendation that the power to grant Mareva 
injunctions and Anton Piller orders should be reserved to the High Court judiciary. 
The only exceptions to this will be that the county courts will continue to be able 
to grant Mareva injunctions in matrimonial proceedings, and that Anton Piller orders 
will be available in the Patents County Court. 

There will be a crucial role in the new system for county court registrars, who 
will be known from 1 January as ‘District Judges.’ This change of terminology 
follows a recommendation of the Civil Justice Review that the title of registrars 
should more accurately reflect their judicial status. The title ‘District Judge’ was 
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the one which was favoured by the registrars themselves, and proved the most 
acceptable after wider consultation. Another change recommended by the Civil Justice 
Review, and taken forward in the Courts and Legal Services Act, is that barristers 
as well as solicitors will be eligible for appointment as district judges. This will 
give me a larger pool of candidates on whom to draw, and bring a wider diversity 
of experience to the office of District Judge. 

Following the increase in July 1991 of the jurisdictional limit to £1,000, District 
Judges will deal with an increased number of small claims arbitrations and their 
general trial jurisdiction, concurrent with that of Circuit Judges, will be raised from 
£1,000 to £5,000. To coincide with the main jurisdictional reforms this will enable 
cases up to £5,000 to be allocated flexibly between the two levels of judiciary, and 
should help Circuit Judges to deal with the higher value cases devolved from the 
High Court. 

Major strides have been made towards making the county courts more efficient, 
for example by the curtailment of the county courts’ banking function and the estab- 
lishment of a computerised Summons Production Centre. To accommodate trials 
lasting more than one day, I have expanded the provision of trial centres able to 
offer continuous trial facilities. There are now 72 continuous trial centres in operation 
around the country and an additional 6 are in the pipeline. Since April last year 
over 500 additional permanent staff have been recruited to the court service in my 
Department. I hope that this recruitment of more court staff will ensure continued 
improvements in an area where much has been done already. I have also indicated 
several times that the shift of work from the High Court to the county courts will 
take place at a rate with which the courts will be able to cope. 

Perhaps the cornerstone of the changes in procedure recommended by the Civil 
Justice Review is a requirement for the pre-trial exchange of witness statements, 
which I am planning to introduce next July. The Civil Justice Review found that 
pre-trial exchange of witness statements would provide a sound basis for earlier, 
better informed settlements in appropriate cases, improve pre-trial preparation and 
shorten trials by helping to identify issues and reduce the need for lengthy oral 
evidence. A power to order exchange of non-expert witness statements was first 
introduced into the Rules of the Supreme Court in 1986. At that time it applied 
only to the Chancery Division, the Admiralty Court, the Commercial Court and 
Official Referees’ business. It was extended throughout the High Court in 1988. 
Experience suggests that this discretionary power, though potentially very useful, 
has not been widely used, and it was for this reason that the Civil Justice Review 
recommended that pre-trial exchange should become a general requirement. Primary 
legislation was needed to put beyond doubt that rules of court could override any ; 
legal professional privilege that might attach to witness statements prepared with 
a view to proceedings. There is a parallel to section 5, in respect of expert evidence, 
in the Civil Evidence Act 1972. 

Section 5 of the Courts and Legal Services Act allows the Civil Justice Review’s 
recommendation to be implemented fully by providing the power for subsequent 
rule changes to make this system of pre-trial exchange in High Court and county 
court cases general and compulsory. This will provide scope for a procedure which 
the editors of the White Book describe as an ‘enormous and notable advance towards 
the open system of pre-trial procedure’ and which ‘greatly improves the pre-trial 
process’ to become widely applied. 

The Civil Justice Review concluded that unnecessary pre-trial delay could not 
be completely eliminated unless the court itself had a greater degree of control over 
case progress. I have accepted that a case monitoring system as proposed by the 


173 


The Modern Law Review [Vol. 54 


Civil Justice Review should be adopted, although its full implementation is still a 
few years off, since it will depend at least to some extent on the availability of new 
technology in the courts, and on the ability of the court service to guarantee an 
early hearing date. 

Consultation on draft county court rule amendments to implement the new form 
of rent action proposed by the Criminal Justice Review has just closed. The essential 
features of what is proposed are that the action must be brought in the tenant’s local 
court and the landlord must set out the history of arrears in his particulars of claim. 
The landlord will be entitled to judgment in default if the amount claimed has not 
been paid or an admission or defence and counterclaim received within 14 days 
after service on the tenant. If the tenant does not respond, the court will order payment 
for the full amount claimed at the rate proposed by the landlord. If the tenant responds, 
there will be judicial consideration, after consideration of the landlord’s proposals 
and the tenant’s circumstances, of what constitutes a realistic repayment rate. In 
cases of complexity or difficulty the registrar will have the discretion to invite both 
parties to an informal disposal hearing. 

I think that the new procedure will have the dual benefits of providing an alternative 
and viable avenue, which is also cheaper, by which landlords can pursue recovery 
of rent, whilst allowing for judicial consideration of what is a realistic repayment 
rate after taking into account the tenant’s circumstances. I hope that the availability 
of the revised rent action will lead to a reduction in the number of possession cases. 

One matter to which I attach particular importance is the quality of printed 
information provided by the courts to litigants or potential litigants. The existing 
small claims booklet is to be replaced by a series of illustrated leaflets setting out 
the steps to be taken in clear and simple language. An initial draft of some of these 
leaflets has recently been the subject of public consultation, and I am pleased to 
say that they have met with a generally very favourable response. I hope that the 
small claims leaflets will set the trend for further publications of this kind describing 
other aspects of county court procedure. 

The Civil Justice Review recommended a more interventionist role for registrars 
in small claims hearings to ensure that in a system designed for the unrepresented 
and inexperienced litigant, the registrar should be able to intervene to ensure that 
each party has a fair hearing and an equal opportunity to put his or her case. To 
achieve this I intend to introduce rule changes which will allow a registrar to assume 
control of the questioning of the parties and their witnesses, and to require questions 
to be directed through him. This will obviously be most useful in cases where one 
party is unrepresented, although I accept that care must be taken to ensure that the 
registrar does not appear to be acting on behalf of one or other party. To enable 
this proposal to be implemented, section 6 of the Courts and Legal Services Act 
clarifies the power of the County Court Rules to prescribe the manner of taking 
and questioning evidence in cases referred to arbitration. 

To achieve greater consistency in the court’s approach to allowing lay representa- 
tives, section 11 of the Courts and Legal Services Act enables me to specify categories 
of proceedings in which rights of audience and the right to conduct litigation are 
unrestricted. I believe that this will benefit the small litigant, who may wish to be 
assisted in presenting his case by a friend or relative or an advice agency repre- 
sentative, subject to the power of the court to exclude corrupt or unruly 
representatives. 

To clarify the position of advice agencies offering lay representation will, I think, 
make a useful contribution to access to justice for the small litigant because existing 
legislative restrictions acted as a disincentive for advice agencies to offer such 
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services, since there was no certainty whether an agency worker would be allowed 
to appear. The main thing, however, is that having an absolute right to choose one’s 
representative, subject to their being reasonably well behaved, is a valuable right 
for the litigant to have and I believe that this is what the Civil Justice Review intended. 
This reform and the amendment to the rules to prescribe the procedures and rules 
of evidence to be followed in small claims will be introduced in early 1992. 

A particularly thorny problem addressed by the Civil Justice Review was the best 
way of dealing with small personal injury cases where legal costs are often dispropor- 
tionate to the amount of damages in issue. Having considered some more radical 
options such as an entirely new system of paper adjudication, the Civil Justice Review 
concluded that such cases should be referred to arbitration in the normal way. This 
rarely happens at the moment because there is no requirement for a plaintiff to state 
whether a claim for damages for personal injury falls within the small claims limit. 
The Review accordingly recommended that such a requirement should be introduced. 

Many people have suggested that personal injury cases, however small the amount 
in issue, are unsuitable to be dealt with by informal arbitration and cannot be handled 
without legal representation. Perhaps I should not attach too much importance to 
the fact that this point is most frequently made by solicitors, who are understandably 
anxious not to lose business. I do, in fact, appreciate that even small cases can be 
complex, although I believe there are many personal injury cases which are 
straightforward enough to be treated as small claims. 

I do accept the importance of identifying personal injury cases which are genuinely 
too complex for arbitration, and directing them to full trial. I have already introduced 
a power for the registrar to rescind a reference to arbitration of his own motion, 
as well as on application by the parties, and the preliminary hearing, which will 
be compulsory in personal injury cases proceeding as small claims, will provide 
an opportunity for that power to be exercised. 

Before leaving the subject of small personal injury cases, I should mention the 
Civil Justice Review’s recommendation for consideration of the feasibility of a 
no-fault compensation scheme for less serious road accidents. Encouraging progress 
has been made by the working party I set up to consider this, and I hope that a 
public consultation paper will be issued early next year. I am, of course, not yet 
in a position to say whether a no-fault scheme will be set up, but it does offer the 
possibility of a most exciting and radical departure from the traditional patterns of 
litigation under the English system. 

But, significant though these things are, should we regard them as sufficient or 
is there more to do? The civil courts are an important part of the system of justice 
in any civilized country. For this reason, it is essential that the civil justice system 
retains the confidence of the public and it will only do so if it is sufficiently flexible 
to adapt to change in social conditions and to meet the needs of ordinary citizens 
as well as wealthier institutions and individuals. Different people need and expect 
different kinds of legal services. The small creditor may require information on 
how the small claims procedure works. The multinational company may need expert 
advice and top-class representation to protect against the infringement of a patent. 
I think, therefore, that it is a laudable goal to seek to change the legal system of 
this country to make it more flexible, more straightforward and, above all, more 
responsive to the different demands placed upon it by the different citizens choices 
and needs whilst maintaining its high professional standards. I believe that this is 
the way to make justice available to all. 

We must never forget that we live in a democracy and, in a democracy, public 
confidence and public esteem are essential if institutions are to survive. It is incumbent 
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on those of us involved in the maintenance of the civil justice system to ensure that 
we give the public a proper service by developing procedures suitable to a case. 
And in so doing, we must be prepared to consider radical options — you may have 
seen the exhortation by a solicitor in The Times this week that, ‘If Lord Mackay 
of Clashfern, the Lord Chancellor, is serious in his intentions to control the cost 
of legal aid and the courts themselves, he needs to adopt a more radical approach.’ 

It was Disraeli who said: ‘Change is inevitable. Change in a progressive country 
is constant.’ There is also an old Chinese proverb which says, ‘He that is afraid 
to shake the dice will never throw a six.’ I do not think I can be accused of being 
afraid to shake the dice in the past. I do so again now. The challenge of the 1990s 
is not, I believe, confined to carrying forward changes already heralded. We need 
to cast our vision wider and by we I do not confine myself to the Government or, 
in particular, my own Department. Worthwhile changes in either the civil or criminal 
justice systems require the input and cooperation of a number of agencies and 
individuals. One of our tasks for the 1990s should be to identify the participants, 
develop clear mutual understanding of our respective roles and, in particular, become 
aware of the limits and demands of our respective responsibilities. A partnership 
is a concept that has been espoused in some quarters. This is to be welcomed but 
we must all take time to consider what partnership really means. The dictionary 
defines partnership as ‘a contractual relationship between two or more persons 
carrying on a joint business venture with a view to profit, each incurring liability 
for the losses and the right to share in the profits.’ 

A full partnership in that literal sense would be difficult to achieve in this context 
because of the duties that we all owe to others. For my part, I have to remember 
my accountability to Parliament and the public and my responsibilities for the 
administration of public funds. On the other hand, I entirely agree that, within those 
necessary limits, we can and should strive to work in a spirit of partnership as the 
President of the Law Society has suggested in his speech to the Annual Conference. 
We have proved that we can secure cooperation, for example, through the Efficiency 
Commission. It is also comparatively easy to secure cooperation amongst those 
contributing to the handling of an individual case, where the particular problem 
at issue can be brought home to us in a very real way. It is another matter to galvanise 
institutions and organisations to agree to and to deliver a different way of doing 
things across the whole range of civil cases. 

As Lord Chancellor, I see it as part of my role to be alive to and to seek to eliminate 
such barriers as exist to access to justice for all. This is not a new idea and it has 
aroused some comments over recent months. This should not be confused with the 
idea that to ensure access to justice, all you need to do is make available additional 
public funding. I recently came across a definition of the tax payer as ‘the cross 
section of the public.’ Whilst this is a light-hearted exaggeration, no Government 
can make unlimited funds available for any of its programmes, however fundamental 
they are to the health and well being of society. As I said to the Bar Conference 
in September, ‘Justice is priceless, but it must not be too pricey if it is to be accessible. 
To be accessible it must be affordable to the individual both as tax payer and litigant.’ 

The current arrangements for the provision of legal services are underpinned to 
a large extent by the legal aid scheme. This enables people of moderate financial 
means, with a sustainable case, to seek redress in the civil courts. What we need 
to debate in the 1990s is the need to secure better access for those whose means 
exclude them from the legal aid scheme but are not sufficient to pursue cases through 
the courts. This examination must take place firmly within the constraints of existing 
spending plans. We need to make better use of resources, in other words, secure 
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better value for money. As part of this debate I have set in hand a review of legal 
aid eligibility. The review started early this year and is expected to last up to three 
years. It is looking at all the financial conditions for the grant of legal aid. These 
cover eligibility, contributions, the statutory charge and costs protection for assisted 
parties. It is looking first at civil legal aid and we expect to publish a working paper 
with provisional proposals next March. It will go on to look at criminal and matri- 
monial legal aid and green form. Although it is considering the position of those 
currently ineligible but who may face high costs, it is linked with other attempts 
to make litigation affordable by changes to court procedure (CJR, etc) and profes- 
sional practice (Courts and Legal Services Act), lay rights of audience, and ‘low- 
cost legal services.’ The review is also considering alternative methods of funding, 
such as legal expenses insurance, loans and a contingency legal aid fund (CLAF). 
I believe we should not close our minds to any of these options — they will not 
be appropriate to all people, but I am sure they would alleviate the problems of 
some of those who face the prospect of litigation with trepidation. 

The concept of low-cost legal services is one I would like to see put into practice 
in the 1990s, and I welcome the encouragement I have received from the Bar and 
the Law Society in this respect. It is often stated that we have the best system of 
justice in the world, but is it really justice if, in order to get it, you need to pay 
so much? Professor Markesinis drew attention to this last year when he contrasted 
the relative cheapness of access to the Courts in the USA and Germany on the one 
hand, as compared with England on the other. There are a number of reasons for 
this, which he covered last year, but I would like to quote one of his comments 
on the contrast between England and Germany — ‘In one word, the legal background 
(in Germany) is in tune with the continental mentality which regards access to the 
courts to be free to all and not restricted to the few who can afford to litigate, let 
alone fight to the end.” Do we really want a contrary impression to continue here? 

Low-cost legal services encompass matters that do not come to courts just as much 
as those which do. At present, a lot of matters settle at the last minute after judicial 
and court resources have been set aside to deal with them and, often, considerable 
legal resources have been committed. We need to find a means of getting these 
cases out of the system, so that the cost to the parties is less and there are fewer 
delays in dealing with other cases. I have no magic solutions to offer, and would 
welcome suggestions from others. 

The Commercial Court is an example of one part of the civil jurisdiction system 
where steps have been taken successfully to reduce delay. The Commercial Court 
was studied by the Civil Justice Review as an example of a specialist jurisdiction 
within the High Court. At the time of the Civil Justice Review’s study, in 1986, 
the problem of the delay in the Commercial Court was particularly acute, and the 
review’s central finding was that the waiting time for trial in the Court should be 
reduced to 12 months from the time when a trial date was given. The Civil Justice 
Review proposed a number of ways of achieving that objective, including the 
appointment, at least on a temporary basis, of one or two additional judges. Another 
proposal was that commercial actions should be redefined, within a lower financial 
limit of £50,000, subject to special exceptions of complex or difficult cases of a 
lower value. This would fit in with the Civil Justice Review’s more general recom- 
mendations on case allocation, and would enable the less complex or weighty cases 
wither to remain in the High Court general list or to be redistributed to the county 
courts. 

The proposed lower financial limit for commercial cases has met with considerable 
resistance from court users, and I am awaiting the results of a more up-to-date survey 
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of the Commercial Court’s workload before deciding whether to proceed with that 
particular recommendation. In the meantime, I am pleased to report that considerable 
progress has been made in the reduction of delay, partly as a result of an additional 
judge being made available to sit in the Commercial Court, and partly through a 
new and more flexible approach to listing procedure. 

The essence of this new approach is to ensure that the parties and the Court are 
as fully informed as possible at the summons for directions stage about what is 
involved in a particular case. These facilitate more accurate prediction and better 
preparations for trial, with the result that there has been a significant reduction in 
the length of trials. Another significant factor is that early exchange of information 
and discussion of issues encourage earlier settlements in cases where that is the 
appropriate outcome. 

There are two reasons why I see these developments in the Commercial Court 
as important indications for the future. First, and more obviously, the court itself 
is a major element in our civil justice system, dealing with cases of significance 
to litigants at home and abroad. It is clearly important that it offers the most efficient 
service possible and continues to offer an attractive forum to clients from overseas. 
Second, past experience has demonstrated that specialist jurisdictions are often a 
fertile breeding ground for procedural reforms that come to be adopted more widely 
in the court system. I have already mentioned that the Commercial Court was among 
the first areas of the High Court to benefit from a power to order exchange of witness 
statements, and it may well be that some of the further changes currently being 
tried out there will have a similar effect on the general pattern of litigation in the 
future. 

The level of fees charged for cases is of vital importance to everyone involved 
in the process, but most of all to the parties involved in paying them. The civil 
courts charge fees for dealing with matters coming before them. These fees are 
set to recover full costs less judicial costs, but generally comprise only a very small 
part of the total costs of a case. Professional fees form by far the largest element 
of costs, and it is incumbent on both sides of the legal profession to look carefully 
at the way they work to see whether it can be simplified and, at the fees they are 
charging, how they are made up and whether less effort need be devoted to the 
compilation of their charges. Only recently, the President of the Law Society 
reminded his Members that if many of them wanted to enter into litigation they 
would not be able to afford their own fees. Where does that leave the rest of the 
population? And I am not convinced that the taxation process, as currently operated, 
is a sufficient safeguard. I am not so concerned about taxation of successful parties’ 
costs to prevent them from ruining defendants by seeking to recover excessive costs. 
This process must involve some sort of vetting in accordance with the going rate 
for the type of case in question. I am concerned about taxation as a means of arriving 
at payment where there is no market in a particular type of work — criminal legal 
aid for example, where there is a monopsony — a single buyer and many sellers. 

Whatever the merits of taxation as a means of preventing injustice, the merits 
of taxation as a means of fixing fees is seriously open to question. From the lawyers’ 
point of view it means that they cannot be paid until the end of the case, from the 
paymaster’s point of view there are no appropriate criteria for determining price. 
One of the challenges of the 1990s is to find something better that does not mean 
waiting until the end of the case and putting in complicated bills for the lawyer 
and determining the price of legal services on the basis of inadequate criteria for 
the paymaster. 

But, what is a litigant faced with when he has decided he has a good case to pursue 
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and can afford to do so? At the beginning of this lecture, I referred to the terms 
of reference for the Civil Justice Review. I want to highlight the final six words, 
‘to reduce delay, costs and complexity.’ These will remain important aims for the 
1990s. But, to address complexity we need to look behind procedures and practices 
to the substantive law. 

Procedure does not stand in a vacuum. Rather, it is the means by which we enable 
the substantive law to take effect. In that sense, it is the substantive law which sets 
the task to be undertaken by the courts and which largely determines the procedural 
needs. If the substantive law is fragmented or inconsistent so, almost inevitably, 
will be the procedure. Good examples of this can be found in family law. Take 
the present law governing the care and upbringing of children. It is fragmented across 
the face of the statute book with different law and remedies depending on the type 
of court or proceedings in which the issue about the child arises. However, the 
Children Act, when implemented next year, will provide a single body of substantive 
law. Therefore, we now have the opportunity in implementating that Act to provide 
for consistent procedures before the three tiers of court concerned and in the various 
proceedings where the child’s care or upbringing are in issue. We hope to do the 
same as other codes of substantive family law emerge, for example, that which we 
hope the Law Commission will produce in relation to remedies for domestic violence 
next year to replace the present mass of overlapping and inconsistent jurisdictions 
which currently prevail in that field. 

From substantive law we can move on to look at procedures and venues. I am 
reminded here of a conversation I had with the then Chairman of the Australian 
Law Reform Commission, Mr Justice Kirby, as long ago as 1978. I asked him what 
did he think was the future of the courts. He replied that he was glad I thought 
they had a future. I can assure you that my faith in their future is undiminished, 
but I do see the potential for methods of dispute resolution, other than formal recourse 
to the courts. ` 

Generally speaking, these schemes can be grouped into three categories: mediation, 
conciljation and arbitration. Any of these may be linked to court proceedings or 
may operate completely independently of the court system. Experience of Alternative 
Dispute Resolution in England and Wales is mainly limited to family conciliation 
and private arbitration schemes, but the wider variety of schemes in existence in 
order jurisdictions, for example the United States and New Zealand, provides a 
potential source of further information. 

Mediation is the least formal method of alternative dispute resolution. Under 
mediation the parties to a dispute refer to a third party, independent mediator who, 
after discussion with both sides, will offer no opinion as to the possible outcome, 
but through ‘shuttle diplomacy’ will assist the parties to discuss and negotiate issues 
of conflict and identify and settle areas of potential agreement. References to 
mediation and any agreement reached are entirely voluntary. The intention is to 
avoid recourse to legal advice and keep dispute resolution as informal as possible. 
Existing mediation schemes concern themselves with disputes at the lower end of 
the scale, such as disputes between neighbours, which might otherwise lead to minor 
criminal or civil proceedings or might not go to court at all. 

Conciliation lies halfway between informal mediation and formal arbitration. A 
third party conciliator can be asked to consider the facts of a case. After discussion 
with the parties he may offer an opinion on the likely outcome or simply identify 
areas of possible agreement. Any opinion given is not binding and may or may 
not lead to a settlement being reached. Conciliation schemes in this country are 
mostly concerned with resolving disputes about child custody in the context of family 
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break up or divorce proceedings. Many county courts have in-court conciliation 
schemes, sometimes run by the Probation Service, and in some areas there are 
independent schemes run on a voluntary or charitable basis under the auspices of 
the National Family Conciliation Council. 

Arbitration is the most formal of the different methods of dispute resolution under 
discussion. Generally speaking, there are three different types of arbitration: court 
arbitration; court-annexed arbitration; private arbitration. They have the common 
characteristic that a third party arbitrator considers the issues and makes a decision 
which is binding upon both parties, subject to any provision for appeal. 

There are various private arbitration schemes in existence. Perhaps the best known 
of these is the Chartered Institute of Arbitrators’ Standard Consumer Arbitration 
Scheme, approved by the Office of Fair Trading, which forms the basis of the 
Institute’s small claims and consumer arbitration schemes. These arbitrations are 
conducted under the provisions of the Arbitration Acts of 1950 and 1979, and the 
Institute administers such schemes as an alternative to litigation for bodies such 
as the Law Society, the Royal Institute of Chartered Surveyors, insurance companies, 
the Association of British Travel Agents, British Rail, the Post Office and British 
Telecom. Appeals from private arbitrations go to the Commercial Court in the first 
instance, but very few arbitrations are referred to that Court so, considering the 
diversity of arbitration schemes, the indications are that the present arrangements 
generally work well. Other private arbitration schemes also exist which are run 
on a commercial basis where parties pay for an arbitrator to consider the dispute 
and make a determination. 

Various proposals have been put to me for conciliation or arbitration schemes 
to be funded by the Government, on the basis that they will lead to a net saving 
in public expenditure by dealing with cases more quickly and cheaply than would 
be possible by means of the formal litigation process. I am not yet in a position 
to assess these proposals, though I am certainly prepared to approach them with 
an open mind. As far as family proceedings are concerned, I shall need to consider 
the proposals recently published by the Law Commission for reform of the substantive 
law on divorce. In relation to other civil proceedings, I should like to have the 
opportunity to assess the effect of the procedural changes I have already described, 
bearing in mind particularly that a more open ‘cards on the table’ approach to litigation 
should by itself help to identify potential areas of agreement between parties and 
encourage settlements. In order to assess the potential import of alternative dispute 
resolution, I also need to look at all the available information about existing schemes, 
including those in other countries. Among the questions to which I shall be looking 
for an answer are: 


Do arbitrators or conciliators need to be qualified lawyers? 

What types of cases are best suited to being dealt with by means of alternative 
dispute resolution? 

Should referral to arbitration or conciliation be compulsory or voluntary? 
Does an informal approach to dispute resolution really dispose of cases more 
quickly than the formal process of negotiation and adjudication, or does it (as 
some critics have suggested) merely increase delay by adding an extra stage to 
the process? 


Whatever the answers to these questions, I think that alternative dispute resolution 
is likely to become a growth area in the 1990s, whether as an official adjunct to 
the court service or through private initiative. 

The 1990s promise to be an exciting decade for the courts and the legal profession. 
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The Courts and Legal Services Act and the other initiatives resulting from the 
recommendations of the Civil Justive Review herald new possibilities for the 
development of civil litigation into the 1990s. I hope I have this evening given a 
fairly full account of the changes already made and of those which are planned over 
the next few years, and I hope I have stimulated debate about other ways in which 
civil litigation might change. I believe and hope that the judiciary, the profession 
and the court service will work together to assist in the development of a civil justice 
system which will carry us forward into the 21st century. 
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The Oldest Social Science? The Epistemic Properties 
of the Common Law Tradition 


W.T. Murphy* 


Is not a worthie Professor of Law a starr in the firmament of the Common-wealth? Is he 
not lux a tenebris wheresoever he dwelleth? Is not his house ... an Oracle not only to a 
Towne or Citty, but to a whole country round about him?! 

Oftentimes too, to aggravate the rest, concur many other inconveniences, unthankful friends, 
decayed friends, bad neighbours, negligent servants [. . .] thievish slaves, sly cunning varlets, 
they break through a thousand bolts, they steal, they eat up, they take the tit-bits; casualties, 
taxes, mulcts, chargeable offices, vain expenses, entertainments, loss of stock, enmities, 
emulations, frequent invitations, losses, suretyship, sickness, death of friends, and that which 
is the gulf of all, improvidence, ill husbandry, disorder and confusion, by which means they 
are drenched on a sudden in their estates, and at unawares precipitated insensibly into an 
inextricable labyrinth of debts, cares, woes, want, grief, discontent, and melancholy itself. 


What might it mean, in the ‘modern’ world, to characterise the knowledge claims 
embedded in the common law tradition as constituting the oldest social science? 
It has long been commonplace to suggest that a knowledge of the law somehow 
enables ‘a man’ to understand ‘society’ and equips him with a tool-kit for dealing, 
‘organically,’ with the business which social life throws his way.’ It is equally 
common to dismiss such invocations of ‘science’ or ‘learning’ as signifying no more 
than self-interested attempts by academic lawyers to kit themselves out with the 
trappings of the modern university. In the somewhat different context of North 
America, this is precisely what has been said about Langdell.* Yet there is nothing 
particularly new about the claim that lawyering is a learned profession, nor anything 
novel, conversely, about the negative attitude of ‘outsiders’ towards the nature and 
effects of such learning. In writings which have both civilian and common law in 








*Law Department, London School of Economics. 

I am grateful to Martin Loughlin for the opportunity to present some of these ideas at a Clydesdale Bank 
Seminar in the Department of Public Law at the University of Glasgow in February 1989, and to Peter 
Miller and Mike Power for the chance to elaborate some of these in a workshop on ‘Law, Accounting 
and Calculation’ at the LSE in December 1989. For their comments on those occasions, I would particularly 
like to thank (in addition to the above-mentioned) Tom Campbell, Peter Goodrich, Anthony Hopwood, 
David Nelken and Brad Sherman. Additional thanks are owed to Neil Duxbury and Simon Roberts for 
scrutinising a draft text and for forcing me to identify what it was I was trying to say. 


1 Davies, A Discourse of Law and Lawyers (1615), quoted with abbreviations in Peter Goodrich, ‘Rhetoric, 
Grammatology and the Hidden Injuries of Law,’ 18 Economy and Society (1989) p 182. I am grateful 
to Peter Goodrich for supplying me with an extended version of this quotation. 

2 R. Burton, The Anatomy of Melancholy (1621, Everyman ed, London: Dent, 1932, Vol I) p 109. 

3 To take a recent example, so far as the time-span with which I deal here is concerned, the Haldane 
Commission pronounced, in 1913, that: ‘The most scientific study of [law] which a university can 
provide will be the best foundation for professional work, and will alone fit a man to deal with intellectual 
freedom and, from a wide point of view, with the questions he will have to answer from day to day 
in his professional practice. It will also produce lawyers whose advice and assistance will be a reliable 
guide to the legislature in framing statutes in organic connexion with the past and in harmony with 
the social development of the national life.’ Haldane Commission of 1913, Final Report para 337, 
quoted in Report of the Committee on Legal Education, Cmnd 4595, 1971 para 31. 

4 cf Richard A. Cosgrove, Our Lady the Common Law: An Anglo-American Legal Community 1870—1930 
(New York: New York University Press, 1987) pp 31—32: ‘Because nothing but assertion supported 
the law-as-science ideal, it soon took on the trappings of revealed truth ... The belief that the law 
existed beyond the reported cases, awaiting some legal explorer, helped sow a confusion among those 
who sought a scientific basis to law.’ Cf Grant Gilmore, The Ages of American Law (New Haven: 
Yale University Press, 1977) ch 3 (‘The Age of Faith’). 
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mind, we find both an inflation in the self-serving claims advanced by lawyers, 
and an intense and often bitter condemnation of their pretensions by those who saw 
themselves as living on the margins of the closed world of the law.5 

Kelley has claimed that there is a ‘fundamental kinship between the old science 
of jurisprudence ... and the modern science of society,’ proposing a genealogy 
in which the practical science embedded in law is opposed to the Aristotelian tradition 
of philosophy,° and in which law is presented as the ancestor of modern social 
science.’ I seek here, however, to address a different question, which is that it is 
impossible to view law as having any significant affinity with modern social science, 
the reason being that law lacks the dimension of ‘positivity’ which is crucial to the 
constitution of modern social science. 

In the first two parts of this essay, I seek to compare the common law and modern 
social science as distinct epistemic practices, as distinct ways of ‘knowing’ the nature 
of the social world. Since the argument is that the epistemic undercore of the common 
law tradition has now become quite implausible, I then examine, in the third part, 
some of the preconditions and presuppositions which, on a contextual reading, might 
once have afforded the knowledge claims and epistemic style of the common law 
tradition a certain plausibility, at least from a certain social position or point of view. 

Although this essay confines itself to some of the most pronounced features of 
the epistemic claims of the common law tradition, it would be wrong to suppose 
that all of these features were exclusive to the common law and wholly absent from 
the continental tradition. Van Caenegem has recently suggested, with much bravura, 
that the differences with which we suppose ourselves to be familiar today between 
common law and civil law are to be understood mainly with reference to the different 
paths taken by political development in England on the one hand and on the continent 





5 ‘Amongst the learned the lawyers claim first place, the most self-satisfied class of people, as they 
roll their rock of Sisyphus and string together six hundred laws in the same breath, no matter whether 
relevant or not, piling up opinion on opinion and gloss on gloss to make their profession.seem the 
most difficult of all.’ Erasmus, Praise of Folly, tr B. Radice (1511, Harmondsworth: Penguin, 1971) 
p 150. Erasmus proceeds immediately to equate such lawyers with sophists: ‘three syllogisms arm 
them enough to go straight to battle on any subject and with any man’ op cit, p 151. 

6 See Donald R. Kelley, ‘Gaius Noster: Substructures of Western Social Thought,’ 84 AmHR (1979) 
619—648, p 620. Cf Pocock’s view that in the 18th century ‘[w]e are ... in the era of a revived 
and modernised natural jurisprudence, based on the notion that an intensive study of the variations 
of social behaviour throughout space and time would reveal the underlying principles of human nature 
on which the diversities of conduct were based and from which dois took their esprit. Jurisprudence 
... Was the social science of the eighteenth century, the matrix of both the study and the ideology 
of manners ...’ J.G.A. Pocock, Virtue, Commerce and History (Cambridge: CUP, 1985) p 49. In 
the common law tradition, of course, the nature of the relationship between law and ‘jurisprudence’ 
remains today quite problematic: for a recent example, see ‘Practising lawyers ignore theory at their 
peril,’ Financial Times, 30 January 1989. 

7 There is no shortage of examples to support the claim. To take one: in 1857, Henry Brougham, then 
seventy-nine, formed a committee to establish a National Association for the Promotion of Social 
Science: see Robert Stewart, Henry Brougham 1778—1868: His Public Career (London: Bodley Head, 
1985) p 358. Brougham links us back through Stewart and Smith and Hutcheson to Calvinism and 
Dutch law, though this, of course, is to construct the genealogy with reference to the emergent civil 
law as point of origin of modern social science. The ‘experiments’ of another lawyer, James Loch, 
in Sutherland, provide another, rather more momentous example: cf Loch quoted in E. Richards, 
The Leviathan of Wealth (London: RKP, 1973) p 255: ‘The experiment has succeeded to the utmost 
in some districts, less well in others, has failed in some.’ One critic characterised this experiment 
as being ‘akin to carving up a dog alive for the benefit of science.’ In defence, Loch claimed: “I was 
indignant . . . knowing the years of preparation which we had in the care that was taken to meet every 
contingency. A man must be a fool and more who undertook to advise such a measure without feeling 
the deep responsibility which he incurred in dealing with the comfort, the welfare and the happiness 
of so many of his fellow beings.’ Ibid, pp 254—5. 
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on the other.? Yet while such considerations may help to explain, comparatively, 
the structure of the legal profession and of the judiciary, the level of institutionalisation 
of law in universities and its significance vis-à-vis legal practice, as well as elucidating 
certain aspects of legal codification, I am not sure that it deals adequately with the 
epistemic character of the common law tradition and the peculiar manner in which 
this tradition purported to provide a science of society. Why the common law tradition 
claimed to know what it knew is one thing; what it claimed to know is another, 
and it is the latter which concerns me here. This is not to discount the importance 
of contextualising knowledge or truth claims. This is precisely what is attempted, 
however inadequately, in the last section of this essay. There is, of course, a ‘dialectic’ 
or a ‘symbiosis’ between knowledges and practices, especially where the relationship 
between ‘theory’ and ‘practice’ is posed, as it is here, with reference to society 
and government. 

Yet if there is any point in preambles, it is to orient, delimit and qualify the signifi- 
cance of what follows them. Given that we will here be concerned with a legal 
tradition in which the uniqueness of its past forms its organising principle, it is 
important to keep in mind some aspects of that past which point in other directions. 
By contrast with van Caenegem, we should not, in other words, overestimate the 
differences when we read the early modern period through the retrospective grid 
of common law compared with code.° It is salutary to remember that it was as late 
as the mid-sixteenth century that the Calais which was engraved on Mary Tudor’s 
heart was lost to English rule; too easy to forget the constant traffic of scholars 
as well as diplomats, both commonly if not invariably lawyers of one sort or another, 
to and from England, Scotland, France and the Low Countries. Nor was this new; 
at most, what was new was that an increasing number of such travellers had 
exchanged ecclesiastical robes for the secular garments of lawyers, even though 
the tasks they discharged and the manner in which they were discharged both 
remained in large measure the same. In epistemic terms, neither England nor 
Scotland can appropriately be regarded as insular, if by that is meant an immunity 
to the influence of ‘foreign’ ideas. Yet, as we shall see, England, specifically, became 
insular in the particular sense in which its elite culture thematised the separateness, 
distinctiveness or ‘peculiarity’ of the English, as well as their unique destiny. !! 
And a recuperation of the distinctive character of the manner in which the common 
law tradition afforded a knowledge of the social world is, perhaps ironically, now 
all the more necessary in the light of the enhanced practical significance of 
‘Europe.’ 





8 R.C. Van Caenegem, Judges, Legislators and Professors: Chapters in European Legal History 
(Cambridge: CUP, 1987). 

9 From the UK point of view especially, there is perhaps a tendency to overstate the similarities between 
the evolution of the modern legal systems of the principal European states, and to overestimate the 
ease with which codification was achieved, and the ‘natural’ affinities between the modernising structures 
of the European polities and the codification movement. In particular, the enormous difficulties of 
German codification are not infrequently too readily overlooked. For excellent discussion of these 
difficulties, see Michael John, Politics and the Law in Late Nineteenth-Century Germany: the Origins 
of the Civil Code (Oxford: Oxford University Press, 1989). For comparison with earlier difficulties 
in France, see Donald R. Kelley, Historians and the Law in Post-Revolutionary France (Princeton: 
Princeton University Press, 1984) chs 4 & 5. 

10 R.W. Southern, Western Society and the Church in the Middle Ages (Harmondsworth: Penguin, 1970) 
remains fundamental. For a valuable recent study of the late medieval/early modern period, see Peter 
Gwyn, The King’s Cardinal: The Rise and Fall of Thomas Wolsey (London: Barrie and Jenkins, 1990). 

11 Fortescue provides one of the most obvious examples; but see also the discussion in Francis Yates, 
Astraea: The Imperial Theme in the Sixteenth Century (London: Ark, 1985). 

12 See my review of M. Foley, The Silence of Constitutions (London: Routledge, 1989) in (1990) 
53 MLR 274. 
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A final orthodoxy to be viewed with suspicion is the supposed tension between 
statute and common law, between legislation and adjudication. In many ways, such 
conventional distinctions obscure a central feature of the English legal tradition, 
and this in turn gets confused with the idea that there is some intrinsic conflict between 
these two activities for which the evidence is based on what are probably better 
viewed as exceptional moments in legal history. Legislation was part and parcel 
of this tradition, especially when it concerned itself with correcting particulars. Hale, 
for example, explicitly acknowledges that much old legislation is part of the fabric 
of the common law. Adjudication may have been pre-eminent in this tradition, but 
such adjudication proceeded closely in tandem with legislative interventions which 
modified what were understood to be the constituent elements of the law. And 
as Krygier has suggested, there is much about the English tradition of statute-making 
which shares with English adjudication, which we will discuss below, the character- 
istics of fragmentation, dispersal and intrinsic incoherence which are accommodated 
by the judicial formalisation of regimes of interpretation." 

In modern times, certain types of legislation disrupt the traditional scheme of things. 
This leaves us with the problem of specifying, even approximately, which statutes 
do this and why. The idea of lawyer’s law goes some of the way, for example 
regarding legislative intervention in contract or property law. But the law relating 
to divorce or unfair dismissal, neither of which has any particular claim to be called 
‘lawyer’s law,’ fit equally well within the tradition. So, it seems to me, does much 
of tax law. Yet some aspects of legislation regarding taxation or local government 
finance, to take what are two conspicuous examples, seem to present quite sharply 
the problem with which I am here concerned: the increased dependence of the 
common law tradition for the understanding of the nature of the world upon the 
social sciences. These transformations may, however, shed some light on current 
arguments within common law jurisprudence, notably the argument about legal 
positivism and the argument about the politics of the judiciary. 


Modern Social Science 


Political Economy and the Imagining of Society 


The key to the emergence of modern social science, and to the construction of 
‘society’ as an object in a quite distinctive way, is the uneven conjunctural appearance 
of economic theory and statistics. It is in the combination of the two, stretching 
from the 1830s through to today, that ‘modern’ society is brought into existence 
in a way that owes nothing, at least beyond a few metaphorical residues, to the 
language or conceptual framework of the law. 

In economics, a new way of imagining the social was brought into existence. 
With the emergence of modern statistics, a new way of mapping and measuring 
the coordinates of ‘society,’ so understood, came into being. In combination, these 








13 Specifically, the struggle between Crown and Parliament in the reign of Charles I, where the judges 
were, naturally, on the side of the King; and the judges in the era of the emergent labour and welfare 
movements, where the central theme was perhaps less the cult of individualism and more the hostility 
towards bureaucracy and the Polizeistaat. As so often, how they conduct affairs of state over there 
— in this case Prussia and what had been Austria-Hungary — served as a means of conceptualising 
— in the negative — the identity of the English. 

14 cf M. Krygier, ‘The Traditionality of Statutes,’ 1 Ratio Juris (1988) 20. The best discussion I know 
of this phenomenon is to be found in ‘Language and Structure of the Statutes,’ Edinburgh Review 
(1846) 117—146 esp pp 120-1. 
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new frameworks and images have, in operational terms, displaced the epistemic 
privileges once claimed by the common law.'5 What results is a new, modern, 
positivity of the social, in relation to which the epistemic properties of the common 
law tradition become increasingly opaque. 

The ‘political economy’ of the Scottish enlightenment exemplified by Smith opened 
up a debate about the sources of the wealth of nations which required empirical, 
positive answers.'® Whatever Smith’s intentions, his effect was to fuel a need to 
know in a new way.” McCulloch was among the most forthright about this 
emergence of a new way of seeing what needed to be known: 


there is no subject about which so many contradictory assertions are made, by those pretending 
to be acquainted with it, as the state of the middle and lower classes in all parts of the country. 
We, in fact, have no real knowledge of the matter. There are no authentic accounts of the 
qualities and current prices of articles in any great market, the rent of houses and lodgings, 
the rate of wages in proportion to the work done and a variety of other particulars, indispensable 
to be known before anyone can pretend to estimate the condition of the bulk of the people, 
or to compare their state at one period with their state at another ... The secretary for the 
Home Department is about as well informed respecting the demand for labour, wages, diet, 
dress and other accommodations of the people of Canton and Manilla, as those of Manchester 
and Paisley. !8 


And this was new: mere counting and calculation, as the example of Gregory King 
reminds us, were long established practices conducted within a range of quite different 
orientations, and even if King’s work can be interpreted as prefiguring some of 
the problems of modern social science — like the problem of social opacity” — 
such counting cannot plausibly be said to have presaged the ‘triumph’ of the 
positivities of modern social science.” 


15 Those who, in recent years, have urged caution in relation to the reifications of economic thought 
serve to confirm its very success: ‘In the older economics “increasing returns” and “decreasing returns” 
sometimes seem to be in themselves actual forces or principles of nature, beings with a capacity to 
making trouble, which must be carefully kept under control. “Inflation” suggests a cause instead of 
merely the numerised answer to a sum.’ G.L.S. Shackle, The Years of High Theory: Invention and 
Tradition in Economic Thought 1926—1939 (Cambridge: CUP, 1967) p 293. 

16 See, eg, his rejection of the Mercantilist zero-sum in Adam Smith, R.H. Campbell and A.S. Skinner 
(eds), An Inquiry into the Nature and Causes of the Wealth of Nations (Oxford: OUP, 1976) Vol II, 
p 927. Once zero-sums are rejected, the extent of wealth cannot be derived from purely mathematical 
— ie speculative — reason; its ascertainment requires empirical, quantifying, investigation. For the 
early modern approach to economic policy, at which Smith developed his critique, see J. Thirsk, 
Economic Policy and Projects: The Development of a Consumer Society in Early Modern England 
(Oxford: Clarendon, 1978). For wider implications of Smith’s writings, see Andrew S. Skinner, A 
System of Social Science: Papers Relating to Adam Smith (Oxford: Clarendon, 1979); Simon Dentith, 
‘Political Economy, Fiction and the Language of Practical Ideology in Nineteenth-Century England,’ 
8 Social History (1983) 183. 

17 See especially K. Tribe, Land, Labour and Economic Discourse (London: RKP, 1978) ch 5. See also 
Guy Routh, The Origin of Economic Ideas (London: Macmillan, 1975). For the complexity of what 
is at stake in speaking of ‘intentions’ see Peter L. Janssen, ‘Political Thought as Traditionary Action: 
The Critical Response to Skinner and Pocock,’ 24 History and Theory (1985) 115. The emphasis 
on intentions can sometimes obscure the equal historical importance of receptions, in which ‘intentions’ 
or ‘meanings’ are ascribed to texts by readers which have little connexion with the ‘real’ intentions 
of the writer: for discussion see, eg, Jane P. Tompkins (ed), Reader-Response Criticism: From 
Formalism to Post-Structuralism (Baltimore: John Hopkins UP, 1980). 

18 Quoted in A.W. Coats (ed), The Classical Economists and Economic Policy (London: Methuen) p 147. 

19 P. Laslett, ‘Gregory King, Robert Malthus and the Origins of English Social Realism,’ 39 Population 
Studies (1985) 351—362. i 

20 For this, see especially G.S. Holmes, ‘Gregory King and the Social Structure of Pre-Industrial England,’ 
Trans. R H S (1977) 41—68. David Glass also suggests that such data as there was, usually obtained 
in relation to the collection of taxes, was not available to eighteenth century writers ‘either because 
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The kind of facts upon the gathering of which McCulloch insisted were needed 
in order to acquire the new, ‘positive’ truth of the social, the possibility of which 
comes into view in his writings. For McCulloch, there was to be a rigid division 
of labour between fact-finding and ‘speculation’: 


The object of the statistician is to describe the condition of a particular country at a particular 
period; while the object of the political economist is to discover the causes which have brought 
it into that condition, and the reasons by which its wealth and riches may be indefinitely 
increased ... He takes the facts furnished by the researches of the statistician, and after 
comparing them with those furnished by historians and travellers, he applies himself to discover 
their relation ...?! 


Let us first measure; only then can we usefully think about the way in which 
the world is going. In this way, the relationship between universals and particulars 
in science is reversed. The conceptual field, presupposing the availability and the 
factuality of ‘facts,’ marks out a set of measuring, numbering possibilities, quanti- 
fiable targets for policy, quantifiable indicators of performance.” Social reality is 
thus reworked and, to that extent, the factual realities of life in either Paisley or 
Manila acquire a relevance for the metropolis. 

Political economy was not ‘scientific’ in the naive sense that it was completely 
open to refutation by observed ‘facts’: indeed, even in the natural sciences, naive 
verification or less naive but still simplistic falsifiability as a description of practice 
has largely been discredited. Keynes’s General Theory, for example, provided 
a framework of concepts — ‘the marginal efficiency of capital,’ ‘the propensity 
to consume,’ ‘national income,’ ‘social accounting.’ 


‘Conceptual frameworks’ such as these, and the taxonomies and statements of definitional 
relationships between concepts, cannot be falsified in the same sense in which a theory with 
empirical or predictive content can be falsified.” 


The shift from ‘balance of trade’ to ‘balance of payments’ provides another 
example.?> Even the idea of a ‘national economy’ is, from this perspective, as 


there was no effective central organisation for collecting and collating local results or because, under 
the input of mercantilism, population statistics were considered too valuable to statesmen to be made 
public.’ Thus one supporter of a census was concerned that ‘should a census show a smaller population 
than “our enemies” had estimated to obtain in England, they might take fresh courage and believe 
us to be weaker than we really were.’ D.V. Glass, Numbering the People (Farnborough: Saxon House, 
1973) p 17. 

21 Quoted in Lawrence Goldman, ‘The Origins of British “Social Science”: Political Economy, Natural 
Science and Statistics, 1830—1835,’ 26 Historical Jnl (1983) 611. 

22 This is not to suggest that some monolithic process was at work in the emergence of the positivities 
of social science. What we see, rather, in the mid-nineteenth century, is a scientific free-for-all: ‘The 
“statistical movement” is a ... misnomer: it suggests a false institutional homogeneity and fails to 
differentiate between the multiple conceptions of the tasks and nature of statistics in the early nineteenth 
century — raw data for an inductivism common to all science, social information as a basis for legislation 
and reform, and the components of an innovatory social science.’ Goldman, op cit, p 615. What is 
common is the phenomenon of positivity; what is produced is a plurality of positivities. For this, 
cf Foucault on the emergence of a discursive field of ‘sexuality’ during the same period: ‘we are 
dealing less with a discourse ... than with a multiplicity of discourses produced by a whole series 
of mechanisms operating in different institutions.’ The History of Sexuality, tr Robert Hurley 
(Harmondsworth: Penguin, 1979) Vol I, p 33. 

23 Particularly stimulating in this context are the discussions in Peter Munz, Our Knowledge of the Growth 
of Knowledge: Popper or Wittgenstein? (London: Routledge and Kegan Paul, 1985); Augustine 
Brannigan, The Social Basis of Scientific Discoveries (Cambridge: CUP, 1981). 

24 T.W. Hutchison, The Politics and Philosophy of Economics: Marxians, Keynesians and Austrians 
(Oxford: Basil Blackwell, 1981) pp 244—5. 

25 cf M. de Cecco, Money and Empire: The International Gold Standard, 1890—1914 (Oxford: Basil 
Blackwell, 1974). 
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much if not more ‘concept’ than ‘fact.’ But the crucial point for present purposes 
is that such widespread criticisms of the reifications produced by modern social 
science bear witness to the operational importance of such reifications in the modern 
business of rule. As Phyllis Deane has observed, in relation to the institution of 
UK national accounting in 1941: 


the data series started then mirrored the theoretical concepts and modelling conventions 
developed in [Keynes’] General Theory. By this means the now extensive and numerous 
intellectual community of those concerned with contemporary economic questions ... became 
familiar with the empirical counterparts of the Keynesian abstractions. They soon learned 
to deploy the strategic propositions of Keynesian macroeconomic analysis in discussing 
economic trends and policies .. .76 


I advance no claims here regarding the extent to which economic theory, as 
developed, modified and transformed in universities and research institutes, has 
in fact determined political economic policy. As Tomlinson has shown, this relation- 
ship is highly complex, though nothing in his work casts doubt on the ideological 
and thematic significance of economic theory for the conduct of contemporary 
political discourse, whatever the ‘reality’ at the level of institutional practice.” 
But it is difficult to see how the positivities constructed through statistics could 
have had the resonance they have without the filter of the categories worked over 
in economic theory. 


Statistics and the Positivisation of Society 


Side by side with these conceptual transformations, then, was the emergence of 
statistical, ‘objectifying,’ social science.’ As Foucault put it, through ‘the percep- 
tion of the specific problems of the population, related to the isolation of that area 
of reality that we call the economy ... the problem of government finally came 
to be thought, reflected and calculated outside of the judicial framework of 
sovereignty;’ statistics came to reveal ‘that the population has its own regularities, 
its own rate of death, of diseases, its cycles of scarcity ...’? The political econo- 
mists of the 1830s made little use of inductive procedures.* Yet there can be little 
doubt that the rise of statistical science in nineteenth century Europe and America 
marked a decisive epistemic transformation. It is not so much that it filled a gap 
in what was known about the social world; indeed, its development created such 
gaps in that it sensitised scientists and governments to the existence of knowledge 
deficits, as was signalled by McCulloch. What matters more, for us, is that this 
double movement of economics and statistics transformed what counted as know- 
ledge, and thereby transformed the nature of the ‘reality’ of the ‘social. ! Through 


26 P. Deane, The State and the Economic System (Oxford: OUP, 1989) pp 170—1. 

27 See especially Jim Tomlinson, Problems of British Economic Policy 1870—1945 (London: Methuen, 
1981) and his Public Policy and the Economy since 1900 (Oxford: Clarendon, 1990). 

28 Thus Harold Perkin has written that statistics are ‘to industrialism what written language was to early 
civilisation: at once its product and its means of expression.’ The Origins of Modern English Society 
(London: Routledge and Kegan Paul, 1969) p 326. 

29 Michel Foucault, ‘Governmentality,’ 6 I & C (1979), pp 16—17. 

30 Goldman, following Blaug, comments that ‘No real effort was made to test classical doctrines against 
the body of statistical material that had been accumulated by the middle of the nineteenth century’ 
op cit, p 612. 

31 The founders of the statistical movement were engaged in an attempt to redefine the province of political 
economy through the incorporation of empirical material drawn from all areas of social existence. 
Thus the Statistical Society of London, created in 1834 ‘for the purpose of procuring, arranging and 
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the medium of statistics, economics became a positive science and, in combination, 
the epistemological reservations against reification could not, cannot, withstand the 
utility of these new ‘measures’ and objectifications for orienting the conduct of politics 
and administration, and for monitoring and assessing the quality of its performance 
at any point in time. Within such a prism, ‘society’ is both fluid and regular; social 
change and social laws are meshed together in a manner which owes nothing to 
the normative grid through which society had before been understood in a legalistic 
manner, as meaning no more than living together under a common set of laws. 

This new kind of information, through the acquisition of which societies rather 
than aggregates of individuals could be measured and mapped, made it necessary 
to collect the relevant data. Everywhere in Europe, in England as much as in 
Continental Europe, this involved government. And once begun, it was a process 
which acquired its own momentum and set its own agenda. What resulted was what 
Hacking has called ‘an avalanche of printed numbers.’ ‘Before then, only Scandinavia 
had any systematic tabulations of social facts, and although the data collected by 
Lutheran pastors have proven a godsend for twentieth century historians of 
demography, their potential was hardly realised at the time. But after the 1820s 
Belgium, England and Wales, France, Holland, Scotland and the Italian and German 
states arose in a frenzy of counting and publishing numbers about the moral order: 
crime, suicide, marriage, divorce, prostitution.’ 

The hopes which first fuelled this exercise in fact-finding were high, whatever 
the original motives. The first national census, for example, had two stated 
objectives: first, to know accurately the current size of the population, to have ‘fact’ 
instead of ‘approximation’; second, to know the trend of population, from which 
“we shall have a correct knowledge of what concerns our increasing or decreasing 
demands for subsistence.’ William Farr, the inspiration of modern statistical bureau- 
cracy, outlined the implications with clarity: ‘... fires, wrecks and deaths ... are 
subject to laws as invariable as gravitation, and fluctuate within certain limits, which 
the calculus of probabilities can determine beforehand ... This holds of crimes 
and other acts of the will, so that violation itself is subject to law.’* 

Few were reticent about the ambitions of this emergent science. ‘Shall a system 
of fatalism be built upon this foundation . ..?’ asked Farr. ‘No, for statistics has 
revealed a law of variation . . . Introduce a system of ventilation into unventilated 
mines, you substitute one law of accidents for another ... As men have the power 
to change the conditions of life, and even to modify their race, they have the power 





publishing facts calculated to illustrate the condition and prospects of society’ was to investigate ‘the 
whole range of economical, political, medical, moral and intellectual statistics.’ Goldman, op cit, p 600. 

32 Ian Hacking, ‘Nineteenth Century Cracks in the Concept of Determinism,’ XLIV Journal of the History 
of Ideas (1983) 468. For a more wide-ranging discussion of the significance of statistics, see also 
his ‘How Should We Do the History of Statistics?’ 8 I & C (1981) 15—26. 

33 According to Glass, the first census was adopted not through the influence of Malthus, but through 
the needs of government, in particular because ‘other countries had found it necessary, for practical, 
administrative purposes, to take censuses,” Numbering the People, p 90. In England and Wales 
enumerators were to be overseers of the poor or substantial householders — returns to be attested 
before JPs with fines for non-compliance. By 1841, a General Register Office was created, with a 
central staff and with local registrars and superintendant registrars of births, marriages and deaths 
as primary agents: see Glass, op cit, pp 91, 94. 

34 Quoted in Hacking, ‘Nineteenth Century Cracks ...” p 472. Cf Nietzsche: ‘Will — that is what the 
liberator and bringer of joy is called ... But ... The will itself is still a prisoner. Willing liberates: 
but what is it that fastens in fetters even the liberator? It was ... Powerless against that which has 
been done, the will is an angry spectator of all things past. The will cannot will backwards; that it 
cannot break time and time’s desire — that is the will’s most lonely affliction.’ Thus Spoke Zarathustra, 
tr R.J. Hollingdale (Harmondsworth: Penguin, 1969) p 161. 
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to change the current human actions within definite limits which statistics can 
determine. ”35 

At this stage, however, as these very items suggest, statistics were closely enmeshed 
with the project of a better understanding of what Durkheim was later, and quite 
oddly, to call ‘moral facts.’ It is later when we reach the point where a knowledge 
of the nature of society is transformed not merely through the measuring of its morals 
but through the quantification of its underlying driving forces — rates of unemploy- 
ment, balance of payments, levels of inflation, all interconnected into a theoretical 
and empirical whole. The point is not that suddenly the truth was discovered; it 
is rather that what counted as true changed in character, with decisive and, in many 
respects unforeseeable, consequences. 

It is the change in the object-domain of government which concerns us here, not 
the adequacy or inadequacy of, for example, the development of a Census (in respect 
of which, the establishment of the Register Office was an attempt to deal with the 
kinds of deficiencies which could be perceived as deficiencies at the time). As matters 
turned out, at least, an intrinsically expansionary change was set in motion. So by 
‘our’ standards, the first Census was defective: 


Today a developing country taking an initial census would have the benefit of technical advice 
from various experts on the cartographic problem, on the training of enumerators and super- 
visors, and perhaps also in the use of post-enumeration surveys for assessing the effectiveness 
of the census.” 


If the collection of data was a prerequisite for the construction of the new positivities 
in terms of which society was now to be known, no less important (and, in operational 
terms, perhaps much more important) was the growing sophistication in techniques 
which could be set to work on such data. The latter became very elaborate by the 
twentieth century (even before the age of the computer) and expanded further the 
range of what positivities could be constructed. To take an example, Booth, in The 
Aged Poor in England and Wales of 1894, stated that ‘The proportion of relief given 
out of doors bears no general relation to the total percentage of pauperism.’ A modern 
commentator states that ‘... because there was clearly not a perfect correlation, 
Booth had concluded that there was no correlation at all — an approach which ... 
was well founded in Mill’s A System of Logic and his “canon of concomitant 
variation”. Yule, by employing more sophisticated correlation techniques, could 
conclude ‘that the rate of total pauperism in the unions of England was positively 
correlated’ though in a ‘skewed manner with the proportion of out-relief given.’ 
Secondly, consider the implications of developing modern sampling procedures: 
the character of the whole came to be knowable through a methodologically secured 
inspection of a part.” In such procedures, measuring and calculation are combined 
through the grid of probability.*! The truth of the social becomes a probable truth; 
in this new sense, society is provisional and always capable of epistemic revision. 

Once statistical knowledge, in all of its forms, becomes indispensable, the 





35 Hacking, ‘Nineteenth Century Cracks,’ p 472. 

36 As truth acquires an enhanced value, so the truth of truth becomes more elusive. Here I would follow 
Veyne: ‘If anything deserves the name of ideology, it is indeed truth.’ Did the Greeks Believe in their 
Myths? tr P. Wissing (Chicago: University of Chicago Press, 1988) p 119. 

37 Glass, Numbering the People, pp 92-3. 

38 Raymond A. Kent, A History of British Empirical Sociology (Aldershot: Gower, 1981) p 95. 

39 Kent, op cit, p 96. 

40 Kent, op cit, p 82. 

41 See especially lan Hacking, The Emergence of Probability (Cambridge: CUP, 1975). 
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accumulation of needed knowledge becomes increasingly problematic, so far as the 
conduct of politics and administration is concerned. At the end of the nineteenth 
century, we still encounter laments regarding the (statistical) knowledge deficit. 
Thus Foxwell: 


we have no authoritative and representative statistics of wages, none whatever of quantity 
or regularity of employment; only the vaguest indication of the numbers following the different 
kinds of occupations; no returns of the amount of capital in the various industries, nor of 
the size of the separate concerns, and the nature of their administration.” 


And what might seem to be doubts of this kind persist today. 

Yet whether or not there was some ‘elective affinity’ between the rise of economics 
and the development of statistical science, all that matters for present purposes is 
that, by this century, a fairly clear symbiosis between the two became established 
in the field of public policy. One outcome is the emergence of the notion that economic 
management is the fundamental task of government, and that the ‘health’ of ‘society’ 
is to be measured through the numbers produced by statistical methods organised 
within the categories refined within economics. Statistical information became 
progressively uncoupled from the kinds of moralistic concerns which are still legible 
in Foxwell’s desire for information on irregularity of employment. Today’s 
complaints and debates focus less on the lack of information and much more upon 
its inaccuracy or on the manipulations which make it appear better than the ‘reality.’ 
But beneath modern arguments over whether we are measuring society properly 
is the assumption common to most of the protagonists that society is what such correct 
measures, whose product transcends practical experience, make it out to be.“ 


42 Henry Somerton Foxwell, Claims of Labour Lectures, No 6: Irregularity of Employment and Fluctuation 
of Prices (Edinburgh: Co-operative Printing Co, 1886) p 69. Foxwell insisted that State action was 
essential to remedy the deficit: ‘for the bulk of the information required we shall have ... to fall 
back on the direct action of the State. Nowhere else can we find the wide reaching machinery and 
the authorative stamp which are necessary to give statistics their complete economic and social value 
... No part of the public expenditure is so truly remunerative as that which is spent in inquiry. It 
results in a great economy of legislation, as well as an increase in the efficiency of legislation.’ op cit, 
p 70. Here, cf Kent, op cit, p 83; S.R.S. Szreter, ‘The First Scientific Social Structure of Modern 
Britain 1875—1883’ in Lloyd Bonfield, Richard Smith and Keith Wrightson (eds), The World We 
Have Gained: Histories of Population and Social Structure (Oxford: Basil Blackwell, 1986) pp 337—54. 

43 cf B.W.E. Alford, ‘Lost Opportunities: British Business and Businessmen during the First World 
War,’ in Neil McKendrick and R.B. Outhwaite (eds), Business Life and Public Policy: Essays in Honour 
of D.C. Coleman (Cambridge: CUP, 1986) p 220 on the backwardness of accounting in big business 
in the First World War. And cf ‘Lies, Damned Lies and Official Statistics,’ The Independent, 10 April 
1989. 

44 Positivity, it seems to me, is more decisive than calculation if we wish to grasp the character of this 
epistemic shift. To this extent I take issue with my colleagues Peter Miller and Mike Power: see their 
forthcoming ‘Accounting, Law and Economic Calculation’ in M. Bromwich and A.G. Hopwood (eds), 
Accounting and the Law (London: Pitman, 1991). The provisioning of medieval armies and households, 
the decipherment of the state or fate of the Christian soul, all required calculation, as did estimates 
of the strength of the enemy. An excellent concrete illustration can be found in the biography of Sir 
Julius Caesar: ‘Upon entering office, Caesar predicted that his first year’s profits would be £2350, 
but twenty years later ... he wrote, “Thus the proverb is verified, hee that accomptes without his 
hoaste, must accompte again; this exceadeth truth by much for I found it but 2200 libri or there abouts 
in my I[st] yere, and since abated by litle and litle, so that this last year it amounted to but 1600 
libri or thereabout and no more”.’ L.M. Hill, Bench and Bureaucracy: The Public Career of Sir Julius 
Caesar, 1580—1636 (Cambridge: James Clarke, 1988) p 198. The new calculations are possible because 
there are new measures and therefore new pictures of the real. The dependence of modern calculation 
upon positivity is illustrated precisely in the doubts which are not infrequently expressed about the 
reality of this new real. If this reality is inadequate, calculations which take it for the truth will be 
flawed. Doubts in relation to the bases of both economic theory and statistical measuring seem to 
me to highlight the priority of positivity over calculation in the modern discourses of the truth of the real. 
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Experience and Empiricism 


In combination, economic concept and statistical fact have come to serve as surrogates 
of ‘experience.’ In the pre-scientific age, by contrast, experience and observation 
(which were not differentiated, even by the time of Hume) wre either downgraded, 
taking second place to truth or reason or, conversely and oppositionally, were 
valorised in contradistinction to reason. It is thus central to the present argument 
to distinguish ‘experience’ from ‘empiricism.’ 

A disjunction emerged in the course of the nineteenth century between practical 
experience and empiricism. Observation — whether to validate or falsify — is of 
course experience; and modern science has even become conscious of the intervening, 
distorting character of observation.** But that the business of science — whether 
it be quantum physics or demography — requires human beings to conduct it is 
not the same as the reduction of the enterprise to human experience. Science 
transcends human experience while constructing a field of objects which can function 
‘as if the field is real for government as much as science itself. Such a field constitutes 
a target for action, an object of policy, a generator of performance indicators. A 
field of this kind is quantitative and at the same time abstract. So the languages 
in which politics are uttered are necessarily metaphorical. The appearance of 
epistemic continuity between the past and the present is often, I would argue, no 
more — but no less — than a continuity in the metaphorical appropriateness of raiding 
the languages of the law. 

The emergence of modern social science heralded a surreptitious change in the 
nature of ‘speculation’ and ‘theorising,’ insofar as these activities now came to 
presuppose the possibility of constructing a ‘factual’ substratum to demonstrate the 
‘truth’ of the social. Two related processes, that is, were at work: first, the emergence 
of new conceptual frameworks; second, the emergence of positivities which both 
filled out and underscored these conceptual frameworks, because it was known that 
the construction of such positivities was possible, at least in principle. What we 
thus witness is the development of a factual substratum — and even the consolidation 
of the idea of ‘facts’ — for what counts as true. In this respect, as we have already 
seen, the framework for truth was in place before its content. 

In the pre-modern epistemic tradition, the contest of the faculties was ranged across 
the grid of law, theology and philosophy, whether or not these ‘faculties’ were housed 
in universities or corporate institutions like Inns of Court which accommodated a 
self-styled ‘learned’ profession. Superimposed upon the stable Aristotelian distinction 
between universals and particulars was the lawyers’ assertion that they were the 
masters of vera philosophia.” The emergence of modern social science under- 
mined these old conflicts and polarities through the emergence of a quite distinctive 
cognitive mode or style. It is this which I here call empiricism. This is a style whose 
connexions with its ‘pre-history’ in experience are at best etymological.“* Of equal 
importance, the empiricist style is one which arose independently of the distinction 
in traditional epistemology between rationalism and ‘empiricism’ (which I here call 





45 See n 23 above. 

46 For wider discussions, see particularly Giuseppa Saccaro-Battisti, ‘Changing Metaphors of Political 
Structures,” XLIV Journal of the History of Ideas (1983) 31—54; George Lakoff and Mark Johnson, 
Metaphors We Live By (Chicago: University of Chicago Press, 1980); Andrew Ortony (ed), Metaphor 
and Thought (Cambridge: CUP, 1979). 

47 Donald R. Kelley, ‘Vera Philosophia: The Philosophical Significance of Renaissance Jurisprudence,’ 
14 Jnl of the History of Philosophy (1976) pp 267—79. 

48 In the Greek peira/peria which, interestingly for present purposes, meant both proof, trial and plot. 
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‘experience’) and is therefore not to be explained with reference to the supposedly 
English preference for experience by contrast with Cartesian rationalism. Empiricism 
as I define it was an international movement, owing perhaps more to critical 
rationalism than English experience. It is changes in our understanding of what a 
‘fact’ is which make it so difficult, in retrospect, to read these transformations.” 

Whether one looks at government and law, at the institutional organisation of 
truth or at the most influential tendencies of thought, it seems clear that the paths 
towards ‘modernity’ which were taken in Continental Europe and in England were 
diverse. Yet by the middle of the nineteenth century, a similar epistemic situation 
was reached in each case. If, in the eighteenth century, the English valorised practical 
experience and the French, Germans and Austrians rationalism, empiricism came 
across the board to reorient the field of knowledge in the nineteenth century. The 
legacy of the different paths, however, is clear: ‘rationalism’ only properly vied 
with empiricism in the Continental traditions (as in Hegel’s attempt, one of the last, 
to reconcile the two). In England, by contrast, what is really empiricism was viewed 
as a kind of ‘rationalism’ to be set against experience, against the workings of a 
certain kind of common sense.*' The common law, while addressed, operationally, 
to particulars, was not a knowledge of particulars in the manner of the modern 
positivities. It was general but not abstract, common but concrete. Fundamentally, 
it was grounded (in time and community) and not speculative, like philosophy. And 
yet, in epistemic terms, it suffered a similar fate to philosophy. Indeed, in modern 
jurisprudence, we seem to see a case of old rivals making up, in the face of a threat 
larger to both than each ever posed to the other in the days when they proudly 
contested with each other for epistemic hegemony.” 








49 In traditional usage, ‘fact’ equals factum, something done. This can lead us to ask whether a medieval 
Schoolman (and we must remember how long Scholasticism endured, albeit in modified and sometimes 
attenuated forms) would have said that the middle term of a syllogism gave expression to a ‘fact.’ 
Cf the lawyer’s non est factum, which echoes this earlier usage and does not mean this is not true 
in the modern sense. For the wider implications, see A. MacIntyre, Whose Justice? Which Rationality? 
(London: Duckworth, 1988); Wilbur Samuel Howell, Eighteenth-Century British Logic and Rhetoric 
(Princeton: Princeton University Press, 1971). 

50 The Continental shift in perspective can be summed up, with enormous simplification, in the change 
of concerns which are visible in the movement from Leibniz to Quételet. These retraced quite precisely 
the shift from algebra to numbering (and the consequences in due course of such numbering). Leibniz 
wished to reduce ‘all mental processes to a strict calculation such as we find it in algebra or the ars 
combinatoria. Then it would be possible not only to further with sure guidance the progress of human 
invention but also to assuage many quarrels, to distinguish what is certain from what is uncertain 
and even to estimate degrees of probability. Instead of arguing, the contending parties would then 
simply say “let us calculate ...”.’ Quoted in Henry E. Strakosch, State Absolutism and the Rule 
of Law (Sydney: Sydney University Press, 1967) p 118. For the significance of Quételet, see Emile 
Durkheim, Suicide, tr John A. Spaulding and George Simpson (London: RKP, 1952) pp 300—304. 

51 The intellectual relationship between English Hegelians and the German Idealist tradition is particularly 
significant here: for an important example, see the discussion of the distinction between practical and 
scientific experience in Michael Oakeshott, Experience and its Modes (Cambridge: CUP, 1933); Stefan 
Collini, ‘Hobhouse, Bosanquet and the State: Philosophical Idealism and Political Argument in England, 
1880—1918,” 72 Past and Present (1976) 86—111; T.W. Heyck, The Transformation of Intellectual 
Life in Victorian England (London: Croom Helm, 1982). 

52 The contest between law and philosophy was not dependent upon levels of institutionalisation in 
universities; in the early modern period, a similar structure of epistemic dispute (at least from the 
side of the lawyers) can be found in common law and continental jurisdictions. Louis le Caron’s 
observation that he ‘saw that true philosophy is contained in the books of law and not in the useless 
and inarticulate libraries of philosophers, who in effect are men of great learning but incompetent 
in public affairs ... Wherefore jurisprudence may indeed be called the true philosophy’ (quoted in 
Donald R. Kelley, The Beginnings of Ideology (Cambridge: CUP, 1976) p 270), would have been 
entirely acceptable to common lawyers deprived of universities but possessed of Inns of Court. The 
greater epistemic threat to each is captured in Maudsley’s much later complaint (phrased, admittedly, 
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Both of these eighteenth century moments in the history of the way truth was 
thought were closely intertwined with law. And equally, in each case, the constitution 
of a range of empirical object fields, as targets, policy objects, performance indicators, 
was interconnected with the displacement and instrumentalisation of law in the 
business of government. 

To the politician and administrator of today, ‘society’ is a set of facts and figures, 
a quantifiable set of indicators in permanent motion. What was society in the era 
of adjudicative government? It was the manner in which things looked if you sat 
behind a table, or on a bench, listening to argument before pronouncing judg- 
ment.” In Occidental culture, such a tableau unfolded, of course, at the very end 
of time itself, in the Last Judgment. In the government of the Universe, as in the 
government of this world, the business of rule took the form of discriminating between 
the good and the bad, between right and wrong, separating the sheep from the goats, 
the judge surrounded by advocates pleading the causes of others.“ Such a picture 
of ‘society’ was agonistic at its core; government and dispute resolution were barely 
differentiated; the concept of ‘decision’ had a monolithic character, for which the 
paradigm was the decision made by a judge. This paradigm provides the basis for 
our exploration of the epistemic character of the common law as the oldest social 
science. 


The Character of Law as Social Science 


Law and Modernity 


Well into the early modern period and unevenly, but significantly thereafter, the 
business of government was conducted in courts. Adjudication provided the 
central or pivotal mechanism of ruling, which is to say that the art of government 
and the art of adjudication were for a long time largely the same thing. Central 


in a very English way) about the failure of the English judiciary to develop a concept of diminished 
responsibility in the criminal law: ‘it is a matter of common observation, which hardly anyone who 
has practical knowledge of insanity would dispute, that there are very few lunatics who do not know 
what they are doing when they do insane acts; and it is an elementary truth of psychology, although 
English judges seem not to be aware of it, that the impulses to action . .. come not from the intellect 
but from the affective nature,’ quoted in Michael Collie, Henry Maudsley: Victorian Psychologist 
(Winchester: St Paul’s Bibliographies, 1988) pp 44—5. For a wider discussion of these issues, see 
Roger Smith, Trial by Medicine: Insanity and Responsibility in Victorian Trials (Edinburgh: Edinburgh 
University Press, 1981). 

53 Mrs Thatcher, of course, purports to have repudiated ‘society’: ‘I think we’ve been through a period 
where too many people have been given to understand that if they have a problem, it’s the government’s’ 
job to cope with it ... They’re casting their problem on society. And ... there is no such thing 
as society. There are individual men and women, and there are families,’ Woman’s Own, 24 October 
1987. Yet no-one, it would seem, believes more strongly that inflation is ‘the main enemy.’ This 
persistence of traditional idioms in the face of their operational absence or displacement is an important 
related issue, which I hope to pursue on another occasion. But there is already trenchant criticism 
of illusions about the real practice of ‘Thatcherism’ in Tomlinson, Public Policy and the Economy 
since 1900, op cit, ch 11. 

54 Nor was this ‘mere’ metaphor: see A. Roger Ekirch, Bound for America: The Transportation of British 
Convicts to the Colonies, 1718—1775 (Oxford: Clarendon, 1987). 

55 See generally J.M. Beattie, Crime and the Courts in England, 1660—1800 (Oxford: OUP, 1986); 
Sir Norman Chester, The English Administrative System, 1780—1870 (Oxford: Clarendon, 1981); 
Jennifer Davis, ‘A Poor Man’s System of Justice: The London Police Courts in the Second Half of 
the Nineteenth Century,’ 27 Historical Journal (1984) pp 309-35. ‘Parliaments’ were no exception, 
of course: they petitioned and decided, ideally with ‘policy’; they did not debate or examine ‘policies’: 
see J.C.D. Clark, Revolution and Rebellion: State and Society in England in the Seventeenth and 
Eighteenth Centuries (Cambridge: CUP, 1986) p 78. 
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government in all European polities, to the extent that it existed, consisted essentially 
in the sending of instructions, usually reached through some conciliar mechanism, 
to local adjudicators like magistrates. Local government consisted of implementing 
or not implementing such instructions, in a court stacked with lawyers as advocates 
and, to a lesser extent, as decision-makers. Such mechanisms were prevalent 
throughout Europe. What varied was the distance over which such instructions 
travelled, and the degree of coordination of such adjudicative bodies (which today 
we would call administrative agencies). What matters here is less the degree to which 
the centre was able with success to ensure the implementation of its policies, and 
much more the extent to which an integrated system of government existed in the 
different polities, as opposed to a dispersed complex of decision-making centres 
which explicitly thematised their individual autonomy vis-à-vis others. 

Courts which were originally set up within the logic of suzerain royal power proved 
to need a different ground once they detached themselves through a centrifugal process 
from that royal power.*’ This process of the disengagement of adjudication from 
what we think of as legislative will was, in England, a slow and uneven one, only 
partially in place by the seventeenth century.* 

‘Diversity of government and divers laws in one land cause diversity of allegiance 
and disputes.’°? Henry VIII proclaimed, in 1536, his intention to reduce the Welsh 
‘to the perfect order, notice and knowledge of the laws of this his Realm and utterly 
to extirpate all and singular the sinister usages and customs differing from the 
same. ’® 

The common lawyers of the seventeenth century inherited this long-established 
political project, as well as many of the prejudices about the character of society 
upon which it was based. But they could not accept the grounding of the law in 
the political will of the sovereign — in the royal prerogative. Earlier resonances 
of this problematisation — in, for example, the reign of Richard II — are probably 
the consequence of the very success of the Normans, Angevins and Plantagenets 
(within England at least), and their not inconsiderable achievements in asserting 
overlordship if not sovereignty in the peripheries of the British Isles.‘ But the 
regularities set in place by these very successes — of dispute settlement, of extraction 
of resources from subjects, in both courts and parliaments (and these successes are 
quite striking when compared with the rather limited success of medieval French 
kings or of the Parlement de Paris) — meant that royal unsettlement was particularly 
disturbing. In its essentials, the uneven establishment of royal absolutism in France, 
whose chronological mapping need not concern us here, is to be understood in terms 
of degrees of success in establishing a stable hierarchical regime of rule and, more 


56 Although English magistrates were traditionally laymen, it must be remembered that some legal learning 
was part of the education of many, even most. This, too, was precisely the purpose of Blackstone’s 
lectures in Oxford, which later appeared as the Commentaries: for this, see especially Robert Willman, 
‘Blackstone and the “Theoretical Perfection” of English Law in the Reign of Charles II,’ 26 Historical 
Journal (1983) 39—70. 

57 For a more general analysis of these centrifugal tendencies, drawing extensively upon Weber, see 
N. Elias, The Civilising Process Vol II: State Formation and Civilisation, tr E. Jephcott (Oxford: 
Basil Blackwell, 1982). 

58 cf the discussion of the persistent lack of differentiation of King from Crown in Chester, English 
Administrative System, op cit, Part I. 

59 Statute of Kilkenny, 1366, quoted in R.R. Davies, Domination and Conquest (Cambridge: CUP, 1990) 
p 120. 

60 ibid. 

61 For this, see now Davies, Domination ..., op cit; Richard H. Jones, The Royal Policy of Richard H: 
Absolutism in the Later Middle Ages (Oxford: Basil Blackwell, 1968). 
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importantly, of adjudication. In this institutional sense, the will of the sovereign 
formed part of the solution to societal instability, given that by society was meant 
essentially the complex of centrifugal and centripetal tendencies distributed among 
the higher and lower elements of the governing classes in what we now know as 
“France. ’® 

In England — and eventually the British Isles — the underlying (and largely unseen 
and unintended) logic of events was different, not because of a distinctive set of 
ideas about the nature, character and ‘true end’ of government, but because of a 
quite different concatenation of forces. Royal will was established much earlier, 
and because it was established much earlier, it was established in a different overall 
cognitive and normative environment. The common law was one example of this 
successful outcome; the institution of Parliament another. But established so early, 
its procedures and its writs had a built-in, if not inevitable, tendency towards 
developing an autonomy of their own; with the result that perhaps by Richard II’s 
time, and certainly by that of the Stuarts, monarchy came to threaten unsettlement 
rather than settlement, a disturbance of the established order of things for some, 
at least, of those who had a stake in such an order. That this issue of the relation- 
ship between monarchy and the institutions which it had in a sense created was then 
overlaid by a new emergent set of tensions derived from the implosion of centralised 
and international ecclesiastical authority from the time of the Reformation only added 
to the complexity of what was at stake throughout Europe in the seventeenth century. 

The common law was, of course, born in its medieval procedures.“ But the 
emergence and consolidation of its traditionary idiom owes much more to its peculiar 
position in the convulsions of the seventeenth century. It is at that point that new 
myths, drawing upon older sediments and threads, were generated in the process 
of English modernisation. 

The usefulness of this last category is contentious. We deploy it here to signal 
no more than the fact that England (progressively transformed into the UK) evolved 
into, as Langford has termed it, a ‘polite and commercial people’ with a vibrant 
trading middle class by the eighteenth century.® But the price of earlier monar- 
chical success had to be paid; and the common law tradition provided one way of 
obscuring as well as representing the exaction of this price. 

Central to the maintenance of the substratum of the idea of the common law as 
social science was a concern with the paramountcy or exclusivity of jurisdiction. 
This was far more important than the supposed tension between adjudication and 
legislation. Plurality of jurisdiction threatened the common law’s view of the whole. 





62 William Doyle, The Old European Order, 1660—1800 (Oxford: OUP, 1978); J.Q.C. Mackrell, The 
Attack on ‘Feudalism’ in Eighteenth-Century France (London: RKP, 1973); François Furet, Interpreting 
the French Revolution, tr E. Forster (Cambridge: CUP, 1981). 

63 Yet despite the existence of these long-established sites of independent power and authority within 
the English polity, there were many forces at work during the sixteenth and seventeenth centuries 
which could have made England into one of the first, rather than one of the last, états bien policés: 
see B.W. Quintrell, ‘The Making of Charles I’s Book of Orders,’ 95 English Historical Review (1980) 
553—72; Paul Slack, ‘Books of Orders: The Making of English Social Policy, 1577-1631,’ Trans 
R H S (1980) 1—22. For the European comparison, see Marc Raeff, ‘The Well-Ordered Police State 
and the Development of Modernity in Seventeenth- and Eighteenth-Century Europe: An Attempt at 
a Comparative Approach,’ 80 American Historical Review (1975) 1221—43. 

64 One of the most stimulating contemporary treatments is R.C. van Caenegem, The Birth of the Common 
Law (2nd ed, Cambridge: CUP, 1988). 

65 Paul Langford, A Polite and Commercial People: England 1727—1783 (Oxford: OUP, 1989); see 
also Peter Earle, The Making of the English Middle Class: Business, Society and Family Life in London, 
1660~1730 (London: Methuen, 1989). 
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And if we want to consider the centralisation of authority as the process of modernisa- 
tion or of the development of the modern state — and it is conventional to do so 
(monopolisation of the means of legitimate violence and so on) — then it has to 
be acknowledged that the traditionary approach of the common law served precisely 
to achieve such a process of modernisation, in supplanting or subordinating ‘rival,’ 
and once relatively independent, sites of adjudication and authority. Civilian systems, 
essentially, overcame exactly the same problem through the transcendental strategy 
of natural reason and the emergence of political (legislative) absolutism, in which 
codification came in due course to play so decisive a role. 

We here encounter functionally equivalent emergent structures in response to the 
situation regarding central power and the decline of medieval structures of govern- 
ment. Why matters turned out as they did, where and when they did, is not my 
present concern. It must suffice for the present to insist that the emergence of the 
common law tradition was an aspect of the modernisation of the British polity. Despite 
the idioms it deployed — of ‘time immemorial’ and so on — its traditionary logic 
emerged quite contingently as a result, in large measure, of internecine squabbles 
among the governing classes of England and Scotland. 

Once again, it is important here to recall that the question of law is fundamentally 
one of adjudication as government and government as adjudication. The medieval 
political slogan Rex Imperator in regno suo signalled, in the end, the problem of 
who was authorised — and on what basis — to make the final decision on a question. 
By the early modern period, it was autonomous decision-making centres which had 
come to pose the principal threat to central political power, though the problem 
clearly had medieval roots. One final aspect of this problem needs to be recalled: 
what was at issue was not just ‘authority’ but money. Government acquired the 
money it needed in and through courts. Taxation and adjudication were closely 
intertwined. Another way of putting this is to see the emergence and consolidation 
of the common law tradition as one way of responding to and accommodating the 
structural problem of will-driven, decisionistic government. This is also a more 
adequate way of setting up — by rephrasing — the problem-set of the legitimation 
of authority. 

The emergence of modern social science described in the previous section of this 
essay is part and parcel of a second stage of modernisation: the ‘resurgence’ of 
particularism in the civil law; the displacement of the common law tradition and 
the rise of the ‘regulatory welfare state’ on the other. For us today politics and 
administration are in many respects distinct activities. The former is geared principally 
to electoral success asnd the formulation of ‘general policy.’ The latter supposedly 
implements such policy, but reflective understanding now questions even the adequacy 
of such a perspective. To this extent, it may make sense, today, to see politics 
and administration as relatively autonomous activities. But in each case, the modus 
operandi is different from that which characterised adjudication and, in each case, 
secondly, there is a problem, given the persistence of adjudication and the Western 
world’s revalorised commitment to the rule of law and individual rights: how should 
contemporary adjudicators conduct themselves in relation to the non-judicial 


66 To the extent that tradition can be seen as an agent of modernisation, it follows that the equation 
which we have inherited from Weber, in which modernisation and ‘rationalisation’ are co-terminous, 
needs to be rethought. 

67 cf Susan Barrett and Colin Fudge (eds), Policy and Action: Essays on the Implementation of Public 
Policy (London: Methuen, 1981); more generally, Michel Crozier and Erhard Friedberg, L’acteur 
et le systéme (Paris: Editions du Seuil, 1977). 
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decisions, which encompass so large a slice of social life, made by politicians and 
administrators and others? Despite the commonly reiterated emphasis of the common 
law upon ‘facts,’ my central thesis is that this focus involves a qualitatively different 
epistemic mode from that of knowledge conceived through the grid of positivity. 
The common law is rooted in an epistemic mode which no longer can serve to 
constitute the real as the real is understood to be within the frames of modern 
knowledge.® 

Modern knowledge, guaranteed by method and productive of positivities, is 
different from the post-medieval (but essentially ‘traditionary-modern’)® epistemic 
style of the common law. Modern knowledge purports to tell us what the world 
is like, and this knowledge purports to include knowledge of the human beings who 
inhabit it. In this sense, it is appropriate to say that modern knowledge is 
‘objective.’” 


The Common Law Tradition 


So when, by contrast, the common law tradition laid claim to a knowledge of society, 
what was meant? In its essentials, it was a twofold claim to knowledge about how 
society should be governed, in which each element was of equal importance. First, 
it was a knowledge through which was attained a mastery of the ‘technique’ of rule, 
which both assumed and exemplified the tried and tested superiority of adjudication 
as the mode in which the business of civil government should be conducted. Second, 
it was a knowledge of the past conceived as ‘precedent,’ of a past which was the 
container of the substance accumulated wisdom concerning what kinds of govern- 
mental decisions were best.” Government either could not or should not proceed 
in accordance with a general plan, but by analogy from cumulations of prior 
particulars to processing new particulars. ‘Experience’ legitimated both this normative 
should and the substantive basis of analogy. As Bourdieu has put it: 


like Weber’s Kadi-justice, customary law always seems to pass from particular case to 
particular case ... never expressly formulating the fundamental principles which ‘rational’ 
law spells out explicitly.” 


What bound together the two elements of common law knowledge was the fact that 
common law adjudication — and thus the knowledge, the ‘science,’ of society 
advanced — was the customary law of (largely adjudicative) government. Whether 
its normative substance was ‘in fact’ derived from the community was incidental, 
not least because this was a synecdochic world in which parts stood for wholes (this 





68 This means that there is something dreamlike about the operational reality of law, viewed from the 
standpoint of the modern knowledges of the real. To this extent, it may be that Freudian categories, 
even if used only loosely as metaphors, may assist in the delineation of the salient features of this 
world; for general discussion, see Peter Gay, Freud for Historians (Oxford: OUP, 1985). It is also 
the case that the security of modern knowledge’s possession of the real which it has constituted through 
the process of positivisation is increasingly itself subjected to the charge of fantasy by postmodernism, 
even in popular culture (as in the disquiet about governmental manipulation of official statistics). The 
latter, however, discloses an underlying faith in the possibility of really true truth, a real truth which 
is being manipulated. (For this last point, see further below.) 

69 It is largely the Weberian conceptual legacy which makes such a coupling seem oxymoronic. 

70 Here, cf especially the idea of a ‘third world’ in Karl Popper, Objective Knowledge: An Evolutionary 
Approach (revised edition, Oxford: Clarendon, 1979). 

71 The term ‘decision’ is crucial here: it was a knowledge geared to making right decisions in largely 
unpredictable circumstances. 

72 Pierre Bourdieu, Outline of a Theory of Practice, tr R. Nice (London: RKP, 1977) p 16. 
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is what it means to speak, as historians do, of a one-class society: one group which 
is articulate articulates the values of the whole).” The common law, that is, was 
the embedded practice of government, rooted in the assumption — if not the explicit 
claim — that this practice (as well as the ‘method’) was the best practice for 
conducting the business of government. And both the practice and the method resisted 
formalisation.” Learning and intuition were here combined. And the institutional 
context which is so commonly neglected here is quite simply that of adjudication 
as the central form in or through which government was conducted.” 

As Postema has put it, the common law was a body of knowledge with its own 
province — the ordering of civil societies and the ‘measuring’ (in the non-quantitative, 
judgmental sense of phronesis) — of right and wrong.” Where there was disagree- 
ment, the best judges were people of practical experience, ‘men of observation and 
experience in human affairs and conversation between man and man.’” In this 
way, the knowledge of ‘society,’ the management of disagreement and the practical 
experience of the business of government, were woven together in an indissoluble 
manner. 

And this was why the reason of the common law was ‘artificial.’ It was not innate; 
as Hale put it, ‘men are not born Common Lawyers, neither can the bare exercise 
of the faculty of reason give a man sufficient knowledge of it, but it must be gained 
by the habituating and accustoming and exercising that faculty by reading, study 
and observation.’ 


73 Which group should do so was another matter. Eldon is revealing here: ‘The people were justly attached 
to the constitution of 1688; they looked to it as the foundation and bulwark of their freedom. If a 
part were changed, there might be a change of the whole; and that change they dreaded. Perhaps 
the state of the opinions of the people might be more manifest to one who had risen from the people, 
and who had been long in communication with the people, the strength and ornament of the empire, 
than to most of their lordships, the proprietors of hereditary titles,’ quoted in J.C.D. Clark, English 
Society, 1688—1832 (Cambridge: CUP, 1985) p 398. More generally, we find here the point of the 
slogan that the origins of the common law are lost in the mists of time. Judges emerge from the people 
and can speak on their behalf; and the ‘laws’ of the people originate in ‘custom and practice,’ not 
in purposive, legislative decisions consciously made. 

74 cf Michael Oakeshott’s discussion of cookery in his Rationalism in Politics and Other Essays (London: 
Methuen, 1962). This perspective, which stresses the resistance of practice to formalisation, renders 
problematic those interpretive claims which trace the history of legal modernisation in terms of the 
rise of legal formalism. Some of these problems are now addressed in Laurence Goldstein (ed), Precedent 
in Law (Oxford: Clarendon, 1988). 

75 Very tentatively, it seems possible to sketch what the civilian and common law traditions owe, 
respectively, to the medieval legacy of what counted as knowledge. What the civilian tradition took 
under the label of reason was the medieval emphasis on universals and on rational proof; it 
hermeneuticised the syllogism in rendering adjudication the hermeneutical exercise of ‘connecting’ 
the universal norm to the particulars of the case. This is why Gadamer can claim that law and history 
are not different. The common law, by contrast, took from the medieval tradition its use of ‘authority,’ 
and made of it its own. In the process it dehermeneuticised the medieval approach to texts, which 
was self-conscious about the need to deploy a range of interpretative strategies, substituting (or rather, 
confining) interpretation to making words or sentences speak for themselves. 

76 Gerald J. Postema, Bentham and the Common Law Tradition (Oxford: Clarendon, 1986) pp 62, 70. 

77 Hale, quoted in Postema, Bentham, op cit, p 62. Postema’s interpretation of the relation between 
law and philosophy, as found in seventeenth century writers, here echoes Kelley (see above). It is 
interesting that a similar theme regarding the status and place of legal knowledge can be discerned 
in civilian and common law jurisdictions, especially in the light of the position Kelley has adopted 
elsewhere, in his ‘English Law and the Renaissance’ (see n 89 below). 

78 Quoted Postema, Bentham, op cit, p 63. Postema suggests that in it are three rather different versions 
of the nature of the common law as reason and justifications for its reasonableness. Rational reconstruc- 
tion, of course, requires such discrimination, insofar as it seeks to isolate the validity problems which 
result from the internal incoherence of a particular mode of discourse. Yet it is often the case that 
the dispassionate identification of such problems can only be undertaken when the mode of discourse 
under scrutiny is itself remote. To read Bentham’s predecessors in the light of a strategy which was 


199 


The Modern Law Review [Vol. 54 


In reconstructing the artificial reason of the common law, matters of procedure 
in general, and the forms of action in particular, cannot be stressed enough. The 
due observation of form was the essence of the common law, and knowledge of 
these forms was in essence knowledge of how matters should be ‘settled,’ of how 
intentions should be expressed and how arguments should be pleaded. Since govern- 
ment and adjudication were largely the same thing, the common law was the record 
of the products of continuous experiments with civic arrangements. Long usage 
was conclusive proof of law’s basic wisdom and reasonableness, though minor 
adjustments might be needed.” This idea of ‘accumulated experience’ also meant 
that what was contained in the books of the law transcended the experience of any 
given individual or group at a particular point in time. From this it followed that 
the reason of the law was in a sense inscrutable, its harmonies and concordances 
in some sense secret or unseen.” 

Law was the repository of tradition and a primary bond of the community. In 
this sense, its knowledge was essentially a collective product and a collective 
possession. Moreover, ‘the bank of collective wisdom, our common capital, is 
available to us not through general theories of our collective life and its traditions, 
but through gaining full facility with it.’*' In this sense, prejudice was embedded 
in law, meaning not blind unthinking bias, but untaught intuition, preconceived and 
not fully self-conscious opinion and attitude, learned (or better acquired) through 
participation in the traditions and common life of the community.” 

Such an attitude towards the past was indifferent to modern, ‘objective,’ historical 
investigation. Oakeshott described ‘history’ as, in effect, the discovery of a 
past which never existed*; but ‘history,’ in the sense in which we speak of it now, 
cannot even be viewed as a process of ‘discovery.” The common law’s past was 
rather the continuing consolidation of a perpetual present which was somehow out 
of time. In this sense, the common law abandoned the search for the (its) origin; 
that was lost, irrevocably, in time beyond memory. ‘History’ was about harmony, 
not difference, about the ‘conforming’ of the present to the past (and to the future): 


Its principle is a principle of continuity: authority is diffused between past, present and future; 
between the old, the new and what is to come. It is steady because, though it moves, it is 
never wholly in motion; and though it is tranquil, it is never wholly at rest ... knowledge 
of it is unavoidably knowledge of its detail: to know only the gist is to know nothing. What 
has to be learned is not an abstract idea, or a set of tricks, not even a ritual, but a concrete, 
coherent manner of living in all its intricateness.® 


Time without temporality permitted the repeated effacement of the origin. Like 


possible only after Bentham is not the best way to understand it; and it is probably not the best way 
to understand Bentham either. The discriminations which distance permits are often difficult to perceive 
when one is in the midst of them, when one inhabits them, or they inhabit one, as confusions, tensions, 
problems one cannot get clear about. 

79 Postema, Bentham, op cit, pp 63ff. It is this view which the ‘mischief rule,’ far removed from law 
as legislative social engineering, in fact takes for granted. 

80 As Blackstone put it, ‘The law of real property in this country, whenever its materials were gathered, 
is now formed into a fine artificial system, full of unseen connexions and nice dependencies; and 
he that breaks one link of the chain endangers the dissolution of the whole,’ quoted in David Lieberman, 
The Province of Legislation Determined (Cambridge: CUP, 1989), p 140. 

81 Postema, Bentham, op cit, p 66. 

82 cf the discussion of inheritance and life interests in Michael Oakeshott, ‘Political Education’ in 
Rationalism in Politics, op cit. 

83 Postema, Bentham, op cit, pp 71-2. 

84 Oakeshott, On History (Oxford: Basil Blackwell, 1983). 

85 Oakeshott, ‘Political Education’ in Rationalism in Politics, op cit, pp 128-9. 
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Charles Wesley’s God, the common law collapsed temporality into a simultaneity 
which neither needed nor cared about origins, and which thereby could treat on 
one footing the distance from the present of two or of two hundred years.* In such 
a scheme of things, old philosophical chestnuts entwined around the polarity of 
identity and difference could be appropriated for new purposes (though that these 
purposes were new was the last thing that could be admitted). So, for Hale, the 
Argo presented a vehicle through which the central problem could be thought: 


As the Argonauts Ship was the same when it returned home, as it was when it went out, 
tho’ in that long Voyage it had successive Amendments, and scarce came back with any of 
its former Materials; and as Titius is the same Man he was 40 Years since, tho’ Physicians 
tell us, That in a Tract of seven Years, the Body has scarce any of the same Material Substance 
it had before.®’ 


Such examples support Hale’s claim that ‘... tho’ those particular Variations and 
Accessions have happened in the Laws, yet they being only partial and successive, 
we may with just Reason say, They are the same English Laws now, that they were 
600 Years since in the general.’® 

‘To the grave and learned writers of Histories, my advice is that they meddle 
not with the Laws of this Realm, before they confer with some Learned in that 
Profession,’ stated Coke. As Kelley comments, ‘Just as Calvin asked “What was 
the church really like in the time of Christ and the Apostles,” so Coke wanted to 


know what common law was like before the statutes. His legal ideal ... was not 
only pre-historical, it was supra-historical; his attitude was based not merely on 
“wrong history” ... but on anti-history.’” 


The objective facts about the past are less important than the existence of widely 
shared beliefs about the past.” And law is involved in the creation and preserva- 
tion of this common past. The common law creates a common past, a common point 
of orientation for the present, a common world around which community can form. 
Whether ‘in fact’ it does is a different question, the point at which we switch 
from the study of ‘episteme’ to the sociological discourse of ‘ideology’ and 
‘legitimation. ’% 








86 As G.O. Sayles suggests, ‘common lawyers have little or no sense of time,’ The King's Parliament 
of England (London: Edward Arnold, 1975) p 7. 

87 Matthew Hale, The History of the Common Law of England, Charles M. Gray (ed) (Chicago: University 
of Chicago Press, 1971) p 40. Martin Loughlin has reminded me that this prominent medieval image 
goes back at least to Roman law: see Ernst H. Kantorowicz, The King’s Two Bodies; A Study in Medieval 
Political Theology (Princeton: Princeton University Press, 1957) p 295. Even beyond that, it returns 
us to some central themes in Greek philosophy: see the discussion of metabolé and kinésis in Sarah 
Waterlow, Nature, Change and Agency in Aristotle's Physics (Oxford: Clarendon, 1982) Ch 3. 

88 Hale, op cit note 87, p 40. 

89 Quoted in Donald R. Kelley, ‘History, English Law and the Renaissance,’ 65 Past and Present (1974) 
p 32. 

90 ibid, p 33. 

91 The common law tradition is, however, perhaps just an extreme case of a much wider anthropological 
(as well as socio-political) phenomenon: see especially the essays in Eric Hobsbawm and Terence 
Ranger (eds), The Invention of Tradition (Cambridge, CUP, 1983); Centre for Contemporary Cultural 
Studies, Richard Johnson et al (ed), Making Histories: Studies in History-Writing and Politics (London: 
Hutchinson, 1982). 

92 cf Veyne: ‘For a long time humanity was a youngster; now it has grown up and does not tell itself 
any more myths. It has left behind, or is going to emerge from, its prehistory ... In our eyes myth 
has ceased to tell the truth. On the other hand, it passes for having spoken for something. Lacking 
a truth, it had a social ... function. Truth itself egocentrically remains our own. The social function 
filled by myth confirms that we are in the truth of things when we explain evolution by society. The 
same could be said of the function of ideology,’ Did the Greeks Believe in their Myths? op cit, p 124; 
see also W.T. Murphy and Simon Roberts, The Question of Law: A Sociological Perspective 
(forthcoming). 
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For Postema, the essential point here is that the common law was not imposed 
but expressed the custom — and, in that sense, the will — of the people. But the 
central idea is not one of will or choice or agreement — of voluntarism — but of 

- identification.” In this sense, the twinned principles of time and community were 
interdependent: time served as a guarantee and yet was emptied of the burden of 
temporality; community was possible and served as a viable postulate, precisely 
because the ‘rules’ were not seen as having an origin which could be discerned with 
any precision but were rather, to use Oakeshott’s terminology, the abridgement of 
intimations relating to a concrete manner of living. 

‘Community’ was thus a matter of ‘being with others’ rather than of ‘deciding 
with others.’ And by occluding the voluntaristic character of ‘decision,’ the common 
law tradition drew attention away from the origin. Community thus functioned in 
this discourse as the guarantor of practice, and the essence of community was that 
it was something which endured through time. In this sense, time did not matter 
to the common law tradition; indeed, the atemporality of time was an operational 
precondition for this concept of community. A virtue was thus made of practice 
and a theoretical framework was thus assembled, with varying degrees of explicitness, 
which different fundamentally from the legal theory which emerged in Continental 
Europe, in which or for which the question of the ‘will’ was central both to 
understanding the basis of law and to developing theories of both morality and 
practical rationality.” 

The knowledge claimed by the common law was thus collective, timeless common 
sense. It involved not the transcendence of individual natural reason through 
reflection, but the surpassing of natural reason through atemporal time and 
synecdochic community.” These two principles were its guarantee; they were the 
twin elements of continuity, the key constituents of a common world. 

It is thus Hale again (not Austin), who admits that judicial decisions, ‘... tho’ 
by Virtue of the Laws they do bind, as a Law between the Parties thereto, as to 
the particular Case in Question, ’till revers’d by Error or Attaint ... do not make 
a law properly so called ... .’% Yet judicial decisions have ‘a great Weight and 
Authority in Expounding, Declaring, and Publishing what the Law of this Kingdom 
is ... .°” This is especially the case j 


when such Decisions hold a Consonancy and Congruity with Resolutions of former Times; 
and tho’ such Decisions are less than a Law, yet they are a greater Evidence thereof than 
the Opinion of any private Persons, as such, whatsoever.” 








93 Postema, Bentham, op cit, pp 73—74. Here, too, one must repeat that legislation is part of this tradition, 
not just in that it is concerned with correcting. particulars, but also in the sense that its interpretation 
is conducted with regard to the meaning of words and not the will of the sovereign. Dicey’s theory 
of parliamentary sovereignty and the rule of law is incoherent without adverting to this distinction. 
As Nigel Simmonds has in effect suggested (see below), this distinction between will and words begins, 
at least in reflections on the nature of law, to be obscured in England from at least the time of Austin: 
yet the distinction retains importance — and visibility — in the day to day business of judicial practice. 

94 It is essential to understand the differences between Kelsen’s Grundnorm and Hart’s ‘rules of recognition’ 
against the background of these (contextual) differences, which is to say that the orientational differences 
between will and practice are fundamental for the theoretical consequences which result. 

95 cf Kames: ‘Argument from analogy to familiar past cases or incidents or general features of shared 
social life is more likely to succeed ... than creating a new rule which itself needs interpretation 
before it can efficiently guide action.” Quoted by David Lieberman, “The Legal Needs of a Commercial 
Society: The Jurisprudence of Lord Kames’ in I. Hont and M. Ignatieff (eds), Wealth and Virtue 
(Cambridge: CUP, 1983) p 220. 

96 Only King and Parliament can do this: Hale, op cit note 87, p 45. 

97 ibid. 

98 ibid. 
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But why was this the case? First, because judges ‘... are Men chosen by the King 
for that Employment, as being of greater learning, Knowledge, and Experience in 
the Laws than others.’ Secondly, ‘Because they are upon their Oaths to judge 
according to the Laws of the Kingdom ... .”! 


Providence, Regulation and the Sense of the Past 


It was Bentham, among others, who restored a ‘pastness’ to the past, and thereby 
put into question the epistemic presuppositions which we have sought, here, to bring 
to light." With Bentham, the past returned not endlessly and governed by some 
law of repetition, but uniquely and determinatively. In a way, it could be said, the 
past acquired more value, in the sense of a specific identity of its own; yet, equally, 
the past was reconstructed as a mere past, as simply the origin of the present. We 
could live without the past if the will was there; and this ‘could’ has had a habit 
of turning, abruptly, into a ‘should.”! 

What we call ‘Legal Positivism’ thinks of law as a system of posited — set-down 
— rules. As Simmonds has recently suggested, following Simpson, this picture 
extends to case-law. Like legislation, it is viewed as a body of rules.' This points 
to a problem in understanding what adjudication is today. Simmonds suggests that 
this ‘positivist’ approach to the nature of adjudication derives partly from the motive 
to present law as a coherent system, the enduring pretension to science with which 
we began, and partly from an inability to grasp forms of legal thinking which are 
alien to the presuppositions of the emerging regulatory state. Equally, many commen- 
tators take the judiciary and the legal profession to task for their hostility towards 
legislation, especially in the field of social policy. The survey we have undertaken 
can help to explain some of the institutional (and epistemic) roots of that hostility 
which go beyond the plausible but in some respects simplistic interpretation that 
is presented in terms of the ‘political’ attitudes of the judiciary. 

This involves a transformation in the idea of right, which in turn involves a 
differentiation of politics, administration and adjudication. ‘Right’ ceases to mean 
a liberty from the reach of sovereign power and a guarantee of a certain degree 
of settlement or regularity in adjudicative practice, and becomes a right — or rather, 
a complex of rights — to a certain kind of life, that ‘life’ now endowed with a set 
of positive though indeterminate and expanding contents, grounded ultimately in 





99 ibid. 

100 ibid. 

101 ‘Our business is not with antiquities but with Jurisprudence. The past is of no value but by the influence 
it preserves over the present and the future. Let us accustom ourselves to appreciate and settle the 
precedency among the objects of our attention. Let us reflect that our first concern is to learn how 
the things that are in our power ought to be: that the knowledge of what they have been is of no 
further use, than as by pointing out the causes of the influence of which they have been brought to 
what they ought to be, in the few articles of ancient date in which they have been what they ought 
to be, and by which they have failed of being what they ought to be in the many instances in which 
they have not been what they ought to be in future: that in studying what they ought to be and how 
to bring them to it, we shall never be out of the most arduous, indeed, but noblest road our intellect 
can travel in: that while examining what they have been, there is only this much to be said for us, 
that possibly we may smooth the approaches of those who mean to travel there.’ Jeremy Bentham, 
A Comment on the Commentaries (Oxford: Clarendon, 1928) p 136. 

102 Here, cf Mircea Eliade, The Myth of the Eternal Return: or, Cosmos and History, tr Willard R. Trask 
(Princeton: Princeton University Press, 1954, 1971). 

103 N.E. Simmonds, The Decline of Juridical Reason: Doctrine and Theory in the Legal Order (Manchester: 
MUP, 1984); A.W.B. Simpson, ‘The Common Law and Legal Theory’ in A.W.B. Simpson (ed), 
Oxford Essays in Jurisprudence: 2nd Series (Oxford: OUP, 1973). 
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the products of the empirical sciences of man.'* Correlatively, ‘government’ 
becomes scientific at the macro-level: it acquires new positive contents, equally 
indeterminate and expansionary, where its object is a vast statistical text. Law and 
war are hardly diminished in importance, but they cease to be the exclusive modalities 
— focus, medium, object — of government: they now ‘coexist,’ on their respective 
fronts, with new, quite different objects: ‘man,’ ‘population,’ ‘the economy,’ 
‘international trade,’ ‘international aid,’ ‘development.’ 

The ‘regulatory welfare state’ was one outcome of a double transformation which 
can be grasped in the history of the idea of Providence. For Blackstone, providence 
was still exterior, was the benign face of God. In the nineteenth century, it increasingly 
became a property of man as a moral subject: it was interiorised, it became a means 
of classification, of dividing the deserving from the undeserving poor, both an 
individual matter and a matter of mutuality, of cooperation by the provident but 
weak, a combination of self-help and friendly societies.’ (It is quite wrong to see 
mutuality and ‘individualism’ as intrinsically antithetical at this time.) God now 
smiled on the provident. And it is in part out of the very conflict over this first 
transformation that the second was born — the State itself was to provide. If one 
form of mutual self-help was ‘private’ (as we would now call it) voluntary insurance, 
the State could assume the role of insurer and could make insurance compulsory. 
Insurance is an almost infinitely expandable way of mastering the risks of the future. 
A monetised future, of course, a future of actuarial calculation. The figure which 
captures these changes lacks, at first sight, the metaphorical allure of Bentham’s 
Panopticon, but that is also its advantage: the life-tables of the actuary. In the prosaic 
age, man is averaged out. 

The rise of the welfare state is thus not intelligible except with regard to the new 
understanding of society which both fuelled and underscored it. The accompanying 
construction of the ideological axis of the present in terms of an attack upon or 
a defence of the alleged deficiencies or achievements of such a state need to be 
understood in this light. The transition, I would suggest, is better characterised in 
terms of a shift in the direction of the bureaucratisation and depersonalisation of 
public administration. What matters here is less the rule-governed nature of bureau- 
cracy — there is an element of that, but it is unclear what qualitative change 
bureaucracy brings on this front — and much more, the shift of administration into 
a professional career structure, underscored by credentialisation, and legitimated 
with reference to ‘rationalist’ notions of professionalism and expertise. Ridley’s 
lament about the failure to develop a serious science of public administration in 
the UK, which can be traced back to the failure to establish cameralism in a serious 
way, in fact registers only that the shifts discussed here were less explicit in Britain, 
especially because what became political economy took the place of what elsewhere 
became the science of public administration. ! 

Bourdieu suggests that ‘Rules connect with plans or policies in a way that 
regularities do not.’!°’ The common law tradition, as I have sought to characterise 


104 For this, see Foucault, The History of Sexuality Vol I, op cit; Hans Blumenberg, The Legitimacy of 
the Modern Age, tr Robert M. Wallace (Cambridge, Mass: MIT Press, 1983); Martin Jay, Fin-de- 
Siécle Socialism (London: Routledge, 1988) Ch 11; W.T. Murphy, ‘Foucault: Rationality against Reason 
and History’ in Philip Windsor (ed), Reason and History: or, Only a History of Reason? (Leicester: 
LUP, 1990) pp 126-60. 

105 cf Bryan S. Green, Knowing the Poor: A Case Study in Textual Reality Construction (London: RKP, 
1983). y 

106 F.F. Ridley, ‘Public Administration: Cause for Discontent,’ Public Administration (1972) 65—77. 

107 Bourdieu, Outline of a Theory of Practice, op cit, p 29. 
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it, was concerned with the apprehension of regularities rather than the knowledge 
of rules. If Bourdieu is right, there may be a certain inherent incompatibility between 
the presuppositions of adjudication, as we have inherited it, and those of legislation, 
as we know it today, insofar as legislation today uses rules to achieve plans rather 
than containing adjustments to make more regular pre-existing regularities which 
have in some respect become irregular. And, I am suggesting, these presuppositions 
may well be less ‘political’ — though they are that as well — and more ‘epistemic,’ 
in the sense so far discussed here, than is commonly supposed. 

So I advance a suggestion which many may find insufficiently political and 
excessively ‘cognitivist’: that it is in the domain of public law — and of public finance 
in particular — that the greatest tensions arise; that these tensions derive from the 
character of the legislation in these areas, and that the problem results not just from 
the complexity of this legislation as such, but that this complexity itself is a 
consequence of the fact that it is fuelled by and thus intelligible in terms of a quite 
different epistemic grid from that which we find in the common law tradition. It 
is where legislation itself is organised around and dependent on the emergence of 
the positivities already discussed.'® 

Closer attention to these epistemic roots and historical transformations suggests 
that what is at stake here is more complex — and more problematic — than the 
attribution of the problem to the rise of the regulatory welfare state permits us to see. 


Preconditions and Presuppositions of Law as Social Science 
Credit and Oaths 


There is a certain irony, as Weber hinted, in the coincidence of this traditionary 
logic of the common law with the emergence of the first industrial nation, and with 
capitalism, insofar as these two should be viewed as discrete phenomena.'® To the 
extent that today we look through different windows on the world,'" it is appro- 
priate to ask what were the conditions, ideational and institutional, which may have 
afforded the common law tradition some purchase upon the world of the past.'"! 
These conditions of plausibility are difficult to approach, especially if one must 
address the issue as briefly as I must here. But let us suggest that the terms in which 
‘society’'!? or social relations were conceived (and the maintenance of which was 
the main task of government) were not only familiar to lawyers but were in many 
respects those of lawyers.! Perhaps the most important were the notions of 





108 For example, instructions to parliamentary counsel are commonly written in one language — the language 
of social science — and the parliamentary bill is written in another — the language of the common 
law tradition. The interpretive difficulties which result are readily apparent from a cursory examination 
of, eg, standard works on modern social security law or local government finance. 

109 See Keith Tribe, Genealogies of Capitalism (London: Macmillan, 1981); E.A. Wrigley, People, Cities 
and Wealth (Oxford: Basil Blackwell, 1987). 

110 The example of Oakeshott suggests ambiguously that the manner of characterising knowledge which 
was embedded in the traditional common law scheme has not lost all resonance and yet at the same 
time that it stands in opposition to that more dominant mode which he calls Rationalism. 

111 Elsewhere, I hope to pursue a further bizarre twist in the ‘history’ of ideas, the emergence of certain 
affinities between the epistemic stance embedded in the common law tradition I have outlined, and 
anti-rationalist postmodernism. 

112 cf John Bossy, ‘Some Elementary Forms of Durkheim,’ 95 Past & Present (1982) 3—18. 

113 Remembering that in the broadest sense lawyer, in the early modern period, must include, for present 
purposes, churchmen. ‘Advocates’ and ‘adjudicators’ would in this respect carry a less anachronistic 
and more social-functional load than ‘lawyer.’ 
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promise, covenant and oath.'4 


Promises, covenants and oaths, which are the bond of human society, can have no hold upon 
or sanctity for an atheist; for the taking away of God, even only in thought, dissolves all, !!5 


In one sense it might seem that we can read in this statement from Locke’s On 
Toleration the driving force of Durkheim’s ‘science of society,’ that social order 
requires attachment as well as regulation.''* In Durkheim, public and private law 
do the regulating, through the deployment of coercive sanctions, and attachment 
is problematised through the search for ‘viable’ institutions to which individuals 
can be subordinated and through which they can live, institutions which must 
themselves be attached to one another through some larger and more all-encompassing 
framework in which the state is not a political community but an association of 
associations. In Locke, however, God (or belief in God) does the regulating, and 
promising provides the mechanism of attachment. One is here inclined to Pocock’s 
view that Locke is better grasped as marking the close of an era rather than, inten- 
tionally speaking, the herald of a new one. In this respect, Locke’s position seems 
to amount to a Puritanised version of the late medieval vassalage, in which the role 
of oaths as social cement was self-evident and transparent.!!” 

Adam Smith’s insistence upon the problems inherent in the master-servant relation- 
ship (which unlike Smiles, locates dependency not in relation to handouts but in 
relation to ‘service’) suggests the durability of this presupposition in the perceptions 
of reality prevalent in the emergent modern period; even as he sought to develop 
a critique of such a society of subordination,''* the oath has more than a minor part 
to play." 

It should go without saying that promises, covenants and oaths were the stock- 
in-trade of lawyers. This is a view of ‘society’ which is the view from the law courts 





114 This is not to be reduced to ‘social contract theory’ as it so often is within contemporary political 
theory: for an excellent discussion, see Harro Hépfl and Martyn P. Thompson, ‘The History of Contract 
as a Motif in Political Thought,’ 84 American Historical Review (1979) 919—44. 

115 Quoted in John Dunn, ‘From Applied Theology to Social Analysis: the Break between John Locke 
and the Scottish Enlightenment’ in Hont and Ignatieff, Wealth and Virtue, op cit, p 120. Cf Clark, 
who makes the same point regarding eighteenth century perceptions of social cement: ‘as Sir Walter 
Raleigh had said, oaths defend “the life of man, the estates of men, the faith of subjects to kings, 
of servants to their masters, of vassals to their lords, of wives to their husbands, and of children to 
their parents, and ... all trials of right”.’ English Society, op cit, p 191. 

116 A point which is recycled in his Hamlyn Lectures unchanged but neologised by Ralf Dahrendorf in 
the term ‘ligatures’ (see his Law and Order (London: Stevens, 1985) passim). I have discussed 
Durkheim’s science elsewhere: see my ‘Reason and Society: The Science of Society and the Sciences 
of Man’ in Windsor (ed), Reason and History, op cit, pp 56—88. 

117 cf Jacques Le Goff, Time, Work and Culture in the Middle Ages, tr Arthur Goldhammer (Chicago: 
University of Chicago Press, 1980) pp 237—87. 

118 cf Pocock, Virtue, Commerce, History, op cit, p 53; cf Adam Smith, Lectures on Jurisprudence, R.L. 
Meek, D.D. Raphael and P.G. Stein (eds) (Oxford: OUP, 1978) p 333 on police: ‘Upon the whole 
it is the custom of having many retainers and dependents which is the great source of all the disorders 
and confusion in some cities; and we may also affirm that it is not so much the regulations of the 
police which preserves the security of a nation as the custom of having in it as few servants and 
dependents as possible. Nothing tends so much to corrupt and enervate and debase the mind as 
dependency, and nothing gives such noble and generous notions of probity as freedom and 
independency.’ 

119 cf Adam Smith, The Wealth of Nations, op cit Vol Ii, p 779: ‘The superiority of character in the 
Romans . .. was probably ... owing to the better constitution of their courts of justice ... The Romans 
are said to have been particularly distinguished for their superior respect to an oath. But the people 
who were accustomed to make oaths only before some diligent and well-informed court of justice, 
would naturally be much more attentive to what they swore, than they who were accustomed to do 
the same thing before mobbish and disorderly assemblies.’ Cf Duncan Forbes’ discussion of Hume’s 
secularisation of the promise: Hume’s Philosophical Politics (Cambridge: CUP, 1975) p 86. 
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in every sense. Lawyers were experienced in dealing with disputes about oaths, 
of course; moreover, oaths and the problem of perjury were central to the operation 
of juries and to the workings of the rules of evidence. But in more general terms, 
given the pervasiveness of adjudicative government, ‘courts’ of one sort or another 
were the principal fora in which ‘society’ could be experienced, could be collectively 
represented or ‘felt’ in Durkheimian terms. 

Alongside promise, covenant and oath was that other legal notion, trust. Promise, 
covenant and oath presuppose that social relations can be conducted on trust, and 
trust can be presumed on the basis of a common allegiance to a higher power and 
thus a common belief in the efficacy of the sanctions derived therefrom.'?° Here 
law, in the form of the institution of the trust, inserts itself into the fabric of society, 
converting, in effect, distrust into trust. 

This is to say that common law adjudication positioned itself at the axis of the 
central antinomies of this society, between trust and distrust, the promise and the 
breach, the public and the private oath (to which I return in a moment), between 
probity and conjecture. This was a world in which everything carried the risk that 
it would flip over into its opposite and the law, in its myriad processes, was the 
science of this uncertainty and the key to its mastery, to the extent that there was 
any other than God. 

Oaths and insecurity, in other words, were two sides of the same coin. It was 
not that oaths, covenants, promises and trusts would always be honoured and 
respected; it was rather that no other mechanisms of social cement could be 
conceived.!?! As Clark puts it, ‘... oaths played a major role as tests of allegiance 
— not because some men might not break them, or lie in taking them, but because 
they were central to contemporaries’ understanding of the political bond’!” and, 
at this time, the ‘political bond’ was for our purposes barely distinguished from 
what we would call the ‘social’ bond. 

In such a view of ‘society,’ ‘credit’ was pivotal. 


That gentleman that selles an Acre of land, looseth an ounce of credite, for Gentilitie is nothing 
but ancient Riches: So that if the Foundation doe sinke, the Building must needes consequently 
fall .'23 


As Anderson has written, ‘... trade credit, depending in the end upon one man’s 
measure of another’s worth, was inherently unstable.’!* ‘There was no real 


120 cf Niklas Luhmann, Trust and Power, tr Howard Davis, John Raffan and Kathryn Rooney (Chichester: 
John Wiley, 1979); Diego Gambetta (ed), Trust: Making and Breaking Cooperative Relations (Oxford: 
Basil Blackwell, 1988). 

121 See also J.G.A. Pocock on morality as the driving force of emergent political economy: ‘Cambridge 
Paradigms and Scotch Philosophers: a Study of the Relations between the Civic Humanist and the 
Civil Jurisprudential Interpretation of Eighteenth-Century Social Thought’ in Hont and Ignatieff, Wealth 
and Virtue, op cit, pp 235—52. 

122 English Society, op cit, p 191. 

123 Burghley, quoted in Keith Wrightson, ‘The Social Order of Early Modern England’ in Lloyd Bonfield 
et al (eds), The World We Have Gained, op cit, p 181 n 9. Regarding this view of social order, Wrightson 
comments that: ‘It was not a legally constituted “estate” system. The convential social hierarchy was 
less an institution in itself than a byproduct of other social institutions. The distinctions which were 
recognised emerged from the interplay of numerous variables. In this complex process, particular 
individuals might be seen as achieving a certain overall score in a largely informal process of social 
assessment which subsumed a multiplicity of criteria, and for this very reason a degree of inconsistency 
in the ascription of status could be expected and undoubtedly occurred,” loc cit, pp 180-81. 

124 B.L. Anderson, ‘Money and the Structure of Credit in the Eighteenth Century,’ Business History, 
pp 85-101. 
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guarantee, no formal process, that regulated the mechanisms of credit’ writes 
Brewer. '?5 


eighteenth-century economic fluctuations ... were not part of a regular, predictable cycle 
... They seemed just as arbitrary and cruel as death, flood or plague .. . traders of known 
probity enjoyed only one real and actually very slender advantage over their weaker brethren, 
namely their ability to maintain their credit-worthiness during a crisis. ‘Local reputation,’ 
credit-worthiness, reliability: these were the vital if intangible bulwark against financial 
disaster. 


Pocock suggests that borrowing by merchants and landowners becomes equally 
speculative, equally dependent on the investor’s imagination, equally subject to a 
transformation in which property has ceased to be ‘real’ and become not just ‘mobile’ 
but ‘imaginary.’ Perhaps Pocock exaggerates regarding landed property, though 
it is not implausible to suggest that land transactions too became increasingly subject 
to the imaginary logic of anticipated return. Loch’s Sutherland experiments are an 
excellent example of the attempt to get a grip on these problems through the applica- 
tion of science. But it may be better to regard land, because of its physical permanence 
as an asset and because of the already established role of lawyers in the management 
of land transactions,'”’ as a crucial flipover point where the accent was on security. 
Perhaps this helps to account for the Byzantine legacy which is the English law 
of mortgages. '8 

One final example serves to suggest both the centrality of legal discourse as a 
mode of organising perceptions of ‘society,’ and the deeper, medieval roots of some 
of these perceptions, which I have suggested are still visible in Locke. Whatever 
its rationale today, the emergence of the law of conspiracy in the middle ages belongs 
to the same matrix of thought and highlights the ambivalence of oaths as social 
cement.!9 If the oath taken in public — which could mean no more than in the 
presence of the relevant superior — held the social order together, provided one 
believed in the efficacy of the sanction which would be deployed if the oath in question 
was broken, so, equally, since the regime of sanctions was the same, the oath taken 
in private always threatened to be subversive to the established order. 

Conspiracy and conjuratio were closely associated in the scheme of things, and 
private associations always posed a threat to public order and the maintenance of 
the political community. Public manifestations of private associations — liveries 
and retainers and the like — could be put down if the coercive resources were 
available; but agreement sealed, if only in the meeting of minds, behind closed doors 








125 John Brewer, ‘Commercialisation and Politics’ in Neil McKendrick, John Brewer and J.H. Plumb 
(eds), The Birth of a Consumer Society: The Commercialisation of Eighteenth-Century England (London: 
Europa, 1982) p 213. 

126 ibid, pp 212—13. All of this was underpinned by a chronic shortage of specie: see B.L. Anderson, 
‘Money and the Structure of Credit in the Eighteenth Century,” op cit. 

127 See W.T. Murphy and Simon Roberts, Understanding Property Law (London: Fontana, 1987) passim. 

128 Mortgages permitted the ‘attachment’ of promises (to repay a loan), through the mediation of lawyers 
and the law, to something real or, more specifically, to something which would not change. Mortgages 
made it possible to solidify promises, to fix the flux. It was perhaps unavoidable that a divergence 
of ‘form’ and ‘substance’ would arise at this point, reflecting a tension between the liquidity of the 
promise and the illiquidity of land. England was not unique, of course, in seeking to find a mechanism 
through which promises could be rendered secure, but the particular mechanism which was hit upon 
has a certain uniqueness, and is grounded in a fundamental tension between the claims of those whose 
assets are liquid and those whose assets are realisable. A tension between present and future lurks 
here, between the in esse and the in posse. In mortgages, we reach the metaphysics of the common 
law tradition. 

129 See A. Harding, ‘The Origins of the Crime of Conspiracy,’ Trans R H S (1983) pp 89—108. 
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and only evidenced-by informers, was not visible and so, in fact, more threaten- 
ing." A society held together by the meeting of minds, not so much in terms of 
consensus as in terms of the exchange of promises, covenants and oaths, was always 
at risk from transactions concluded in private.'3' This atmosphere infused affairs 
of state just as much as those of the private individual. The patronage of the Crown, 
the issue of placemen in Parliament and many other examples," echo with a 
similar resonance, suggesting the permeability of context, as social psychologists 
now term it, of this matrix of promise, oath and dependency.'* 

Pocock has singled out as decisive here the financial revolution of the 1690s, 
the emergence of ‘public credit’ in the form of the creation of the National Debt, 
which ‘... rendered government dependent on its creditors and creditors dependent 
on government, in a relation incomparable with classical or agrarian virtue.’'* 
Capitalism in this form, suggests Pocock, appeared as ‘speculation’ rather than 
‘calculation,’ although no doubt it served at the same time to push forward the 
development of calculation™: 


Government stock is a promise to repay at a future date ... it is known that this date will 

. never be reached, but the tokens of repayment are exchangeable at a market price in 
the present. The price they command is determined by the present state of public confidence 
in the stability of government, and in its capacity to make repayment in the theoretical future. 
Government is therefore maintained by the investor’s imagination concerning a moment which 
will never exist in reality. 


Settlement and the Wheel of Fortune 


What we seem to encounter here is a world in which the law embeds a desire for 
permanence and security in the face of its absence; law as a counter-factual dream 
(meaning by ‘fact’ simply the lessons of experience). The serenity of the collective 
representations contained in the law counterbalanced, at least for the hegemonic 
classes, the nature of experience in the day-to-day world of civil society. 








130 See also Lacey Baldwin Smith, Treason in Tudor England: Politics and Paranoia (London: Jonathan 
Cape, 1986) p 135: ‘every sin is conceived first in the heart, and afterwards finished in word or fact.’ 

131 “To reverence an oath as an oath is now the sign of a low morality. Not so in old time — the appeal 
to God makes all the difference; men will not forswear themselves though they will freely lie; between 
mere lying and the false oath there is a great gap.’ F.W. Maitland, The Constitutional History of 
England (Cambridge: CUP; 1911) p 116. These habits of ‘old time’ seem to have endured rather 
longer than Maitland thought. Thus Hill writes of Coke that ‘his resolute stand against the oath ex 
officio led to the proclamation of the ... principle that a free man should be accused only of actual 
words or deeds . .. The ecclesiastical judge cannot examine any man upon his oath, upon his intention 
and thought of his heart. No man may be punished for his thoughts. For ... thought is free ... An 
oath in a man’s own cause is the device of the Devil to throw the souls of poor men into hell.’ Christopher 
Hill, The Intellectual Origins of the English Revolution (Oxford: Clarendon, 1965) p 248. Some may 
take this, as Hill seems to do in part, as an example of Coke’s individualism; but as Hill also suggests, 
it is rather more an example of his driving obsession with asserting the paramount if not exclusive 
jurisdiction of the common law courts — here, as opposed to the ecclesiastical jurisdiction. But it 
is also, more importantly for present purposes, a clear example of how important oaths were taken 
to be. For this, cf Debora Kuller Shuger, Habits of Thought in the English Renaissance: Religion, 
Politics and the Dominant Culture (Berkeley: University of California Press, 1990) p 181. 

132 cf John Torrance, ‘Social Class and Bureaucratic Innovation: The Commissioners for Examining the 
Public Accounts 1780—1787,” 78 Past & Present (1978) pp 56—81. 

133 To the extent that a distinctive perception of social bonds emerges in eighteenth century Scots thought, 
might this not be in part due to the remoteness of Scotland from the centre of the polity? 

134 Virtue, Commerce, History, op cit, p 69. 

135 Thus Leibniz suggested in his private correspondence that King would serve the public by publishing 
his ‘calculs politiques,’ quoted in Holmes, ‘Gregory King ...,’ op cit, p 43 n 11. 

136 Virtue, Commerce, History, op cit, p 112. 
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‘Coke,’ writes Hill, ‘attributed the confusion in the law to laymen making 
“conveyances, assurances, instruments and wills” without proper legal advice, and 
to Acts of Parliament being drafted by laymen.’'’ Early modern England was a 
world filled with ‘[s]uspicion of the true purpose and meaning of words and the 
correct interpretation of events and outward appearances ... .’"8 In exercising 
their writing skills, by writing things down in their proper form, as well as in 
orchestrating appearances from their elevated position on the bench, lawyers put 
the seal on the securing of the order of things.' 

Lawyers shared the general mentality which I have tried to sketch above, in which 
credit was the spinning wheel on which fortune and misfortune, probity and 
improbity, truth and falsity revolved.'° Their professional practices were closely 
caught up with the polarity of security and insecurity which permeated this society, 
not just in terms of the services they provided for clients but, more importantly, 
in terms of the pursuit of a professional legal career itself. It is tempting to suggest, 
first, that the ‘archaic’ character of early modern law was largely a result of the 
treatment of legal offices as matters of place and property, and thus security, while 
at the same time the lawyers shared with the wider patrician culture the belief in 
the collective representations presented by writers like Hale and Blackstone, doing 
so partly, no doubt, for reasons of self-interest, but also because, as I have already 
suggested, no other ‘anchor’ beyond the idea of community articulated in legal thought 
was available in the cultural repertoire to secure the flux of events, apart from 
God.'*! Through the oath, God merely underwrote what the common law already 
knew: how to get the measure of a man. 

This returns us to the problem of making sense of the wider cultural horizons 
of the higher echelons of this society. Rubinstein has resorted to Weber in this context, 
characterising the mind-set of the grandees and hangers-on of Old Corruption as 
‘Orientalist,’ and arguing that ‘... the world of Old Corruption was irrational (in 
Weber’s sense of rationality); there is a dreamlike or nightmarish quality which 
pervaded the system ...’'*? Further, Rubinstein floats the idea, which seems to me 
to be very fruitful to explore, that ‘The long persistence of the patronage system 
and government corruption must similarly have itself affected the attitudes of many 
in the direction of laissez faire and against any extension of government activity 
... Sydney Smith “opposed the appointment of factory inspectors because he was 
sure that, if such were appointed, they would not inspect any factories” ... .”!# 





137 Christopher Hill, Intellectual Origins of the English Revolution, op cit, pp 250-1. 

138 Baldwin Smith, Treason ..., op cit, p 114. 

139 See especially Peter Goodrich, Languages of Law: From Logics to Memory of Nomadic Masks (London: 
Weidenfeld and Nicolson, 1990); W.T. Murphy and Simon Roberts, Understanding Property Law, 
op cit, chs 1 and 7. ’ 

140 This kind of ‘credit’ is identical to that upon which, in its use of the jury and its treatment of evidence, 
the criminal legal process depended. This is why the claims of writers like Shapiro, who see a growing 
rationality in the common law of the seventeenth century onwards, are I think largely mistaken — 
see Barbara J. Shapiro, Probability and Certainty in Seventeenth-Century England (Princeton: Princeton 
University Press, 1983). Here, cf Constant’s continental view of the nature of the English jury in 
Benjamin Constant, tr Biancamaria Fontana, Political Writings (Cambridge: CUP, 1988) p 298. More 
generally, see John H. Langbein, ‘The Criminal Trial before the Lawyers,’ 45 U Chi LR (1978) 
pp 263—316. 

141 God was always there and yet, for problems immediately to hand, was positioned rather like Louis 
Althusser’s lonely hour of the last instance, of the timing of whose advent one could never be certain. 
Cf here Goodrich, op cit note 1, p 180. 

142 W.D. Rubinstein, ‘The End of “Old Corruption” in Britain, 1780—1860,’ 101 Past & Present (1983) 
p 68; for his discussion of rationality and Orientalism, see pp 65—6, n 20. 

143 Rubinstein, op cit, p 83 n 65. Adam Smith’s castigation of the evils deriving from dependency can 
perhaps be seen in a rather different light if grasped within the orient of this view of government. 
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Yet something is missing from this account. Rubinstein has pointed out the irony 
of the fact that ‘.. . the typical aesthetic motif of the Georgian Age was the mannered, 
elegant and supremely civilised world of the later Baroque, despite the underlying 
irrationality of its society, while the nineteenth century, successful at modernising 
and rationalising British society, was Romantic at heart.’'** Whether so assured an 
opposition between the rational and the irrational is without its own problems must 
be discussed elsewhere. But there is a tension here which is of significance, and 
which helps to account for the (at least to us) counterfactual nature of the common 
law tradition. 

Old Corruption neither understood nor presented itself as corrupt, but as secure 
or, perhaps more precisely, as settled. Even as the world changed, matters should 
be as settled as was possible, from the aristocratic — or at least dynastic — strict 
settlement of land through to the settlement of the pauper so central to the administra- 
tion of the poor law. That the world had not always been so settled was obvious 
and part of living, if fading, memory. 

The emphasis above on the uncertainty of the wheel of fortune which was eighteenth 
century life should not obscure the overlay upon it of a fundamentally conservative 
society, in which moments of change were in large measure understood to be 
exceptional events running counter to the normal flow of things. It is unsurprising 
that, in a profounding conservative society, the conservatism of the common law, 
in which the past loomed so large over the present, could enjoy, for all its obscurity, 
a certain affinity with dominant modes of political and ‘social’ thought. What matters 
here, of course, is idiom rather than ‘reality.’ And when the conservative idiom 
changed, so the common law tradition was forced to draw upon other resources 
in order to position and justify its activity. For us today, it is hard to understand 
conservatism as a mode of justification of practice. ‘Change’ seems to possess an 
inherent virtue, one which accords well with the measurable fluidity of the positivised 
world, where past and present are connected with reference to rates of growth or 
decline. '** Once lawyers were conservers, curators of a fluid but non-positive past. 
Within this frame of reference, the past had its own authority, and tried and settled 
practice justified itself. Then this value placed upon truth as a matter of transindividual 
but non-empirical experience quite suddenly changed, albeit unevenly, in diverse 
departments of the business of rule. 

Why it changed we must leave to those who feel robust enough to address and 
answer such questions. For present purposes, it suffices to observe that the reason 
of conservation in the sense familiar to English lawyers of the eighteenth century 
became increasingly obscure and problematic. In this respect, the past acquired a 
new — and contentious — value; today, indeed, we would say that the past became 
politicised. The past became something about which decisions had to be made; and 
lawyers, the vehicles of the common law tradition, could no longer bury themselves 
in ‘time out of mind’ in order to shield themselves from charges of bias and prejudice. 
History caught up with the common law tradition, and with unsettling consequences; 
traditions are settled and histories unsettle and, historicised, the common law tradition, 
put crudely, looks a mess. 





144 ibid. 

145 Though see the discussion of a stationary state in J.S. Mill’s writings in Maxine Berg, The Machinery 
Question and the Making of Political Economy, 1815—1848 (Cambridge: CUP, 1980) pp 333ff; and 
ef Fred Hirsch, Social Limits to Growth (London: RKP, 1977). 
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Law and the Implosion of Reality 


The Distantiation of the Common Law from Truth 


‘[A]lthough it is doubtless going too far,’ writes Clifford Geertz, ‘to rework Shelley’s 
line and proclaim lawyers the unacknowledged poets of the world, to conceive of 
law as a species of social imagination may have something to be said for it.’!“ 
This is fair enough, provided that one keeps firmly in mind the point overlooked 
by Geertz that there are different orders of the truth of the social with differing 
degrees of operational significance, even in the United States, for the conduct of 
the business of rule. Truth of any kind depends upon certain things, and there is 
usually a symbiotic relationship between these things and the kind of truth they 
support. What I am suggesting here is that, in the UK, the common law as a system 
of truth has lost the support of the things upon which it depended. The curative 
qualities of time and the reassuring postulate of community crumbled in the nineteenth 
century; like the work of Ozymandias, ‘... Round the decay/ Of that colossal wreck, 
boundless and bare,/ The lone and level sands stretch far away.’ 

The undercore of the tradition is gone, swept aside by facts and figures (and, 
it should be added, by the bureaucratisation of the judiciary and by the rise of a 
separate academic legal profession). All that remains from the past is the senior 
judiciary, still fairly iconic, but iconic now for no very obvious or readily identifiable 
reason. Indeed, the iconography may well have become indecipherable to many 
members of the judiciary themselves. 

Hence, perhaps, some of the current confusions when (no doubt laudable) attempts 
are made to put the colossus back on its feet. For present purposes, Atiyah provides 
the best recent example, precisely because of the thematic reservoir upon which 
he appears constrained to draw: 


one of the most pervasive issues which arises in the law is whether one type of factual situation, 
(say) B, which resembles fact situation A and also fact situation C, to each of which the 
law has long attached clearly different legal results, ought to be treated like situation A or 
C. In performing this exercise, untutored common sense is often an inadequate guide. After 
all, was this not what Coke was getting at when James I told his tiresome Chief Justice that 
he had as much reason, or sense, as anybody else, and that he therefore did not see why 
he should not dispense justice in his own courts? Cases at law, said Coke, are not to be decided 
by, ‘Natural Reason, but by the artificial reason arid Judgment of Law, which Law is an 
Art which requires long Study and Experience, before that a Man can attain to the Cognizance 
of it?!” 


Atiyah here adds a new twist, of course: it is the judges who are accused of untutored 
common sense, the law professor who becomes the repository of wisdom.'48 Yet 
many of the qualities upon which the artificial reason of the common law purported 
to depend — long observation and practical experience of human affairs, and a 





146 Clifford Geertz, Local Knowledge (New York: Basic Books, 1983) p 232. For examples, see Rand 
Jack and Dana Crowley Jack, Moral Vision and Professional Decisions: The Changing Values of Women 
and Men Lawyers (Cambridge: CUP, 1989) p 27; Kenneth L. Karst, Belonging to America: Equal 
Citizenship and the Constitution (New Haven: Yale University Press, 1989) p 181. 

147 P.S. Atiyah, Pragmatism and Theory in English Law (London: Stevens, 1987) p 140; see my ‘Review’ 
in Public Law (1987) 640. In fact, of course, the common law made much use of (relatively) ‘untutored 
common sense’ in its use of juries and in its approach to evidence. 

148 See especially his discussion of Glanville Williams, and my comments in ‘Review,’ op cit. The invocation 
of Coke'in this way renders distinctly opaque, in the light of the preceding discussion here, what 
Atiyah means by ‘rationality’ and ‘theory.’ 
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detailed and concrete understanding of the workings of adjudication — are not 
qualities to which a law professor qua scholar can especially lay claim. Indeed, 
in England, it remains unclear what the purpose of legal scholarship divorced from 
legal practice is, if pedagogy is left out of account.’ And even book learning does 
not count for much to the extent that Oakeshott’s way of looking at modern politics 
(‘... that the politics of Rationalism are the politics of the political inexperienced 

..’!°) still characterises the epistemic undercore of the common law tradition: 


what the book contains is only what it is possible to put into a book — rules of a technique. 
And, book in hand (because, though a technique can be learned by rote, they have not always 
learned their lesson well), the politicians of Europe pore over the simmering banquet they 
are preparing for the future; but, like jumped-up kitchen-porters deputizing for an absent 
cook, their knowledge does not extend beyond the written word which they read mechanically 
— it generates ideas in their heads but no tastes in their mouths. !5! 


It may well be that in the modern world, lawyers, in practice or in the academy, 
are forced to become what Oakeshott disparages as ‘rationalists’ — experts on 
financial services, social security or local government finance — and that this creates 
almost irresoluble tensions especially in the appellate courts where adjudicators, 
whose experience is increasingly specialist, such that their professional formation 
is increasingly as an expert, are compelled to function as generalists, whose 
knowledge becomes, through some ineffable alchemy effected by the fact of elevation 
to the bench or promotion to the appellate courts, transmuted into wisdom. In the 
epistemic style of the common law tradition, long experience generated wisdom, 
and wisdom conferred authority; can such a tradition survive the social science-led 
transformation into knowledge of the social world being a matter of expertise? 

Once law provided a language and a conceptual framework for a direct knowledge 
of what was true about reality, of what was what and of how things stood or hung 
together.'** Modern knowledge destroys the security of this kind of link to 
reality." The new positivities are the world as it is, not the Congruences, 
Harmonies or Concordances of the common law tradition. 

In other words, to claim that law is a social science is to conflate distinctive 
epistemic styles, and to overlook the crucial difference which ‘positivity’ makes 
to the character of the knowledge of society.'** Law today is not just one (or even 
an official) interpretation of the world, one discursive practice to be ranged among 
others; it is constrained to produce knowledge at secondhand: knowledge of the 
rules which govern — or fail to govern, as the case may be — the world as it is 
‘really’ known to be — by psychologists, economists, accountants and others. 
Knowledge and power, at one level, are no less linked than they were before. But 


149 For discussion, see W.T. Murphy and Simon Roberts, ‘Introduction,’ 50 MLR (1987) 677; W.T. 
Murphy, ‘Reference without Reality: A Comment on a Commentary on Codifications of Practice,’ 
1 Law and Critique (1990) 61. 

150 Oakeshott, Rationalism in Politics, op cit, p 23. 

151 Oakeshott, Rationalism in Politics, op cit, p 22. 

152 cf Adam Smith, D.D. Raphael and A.L. Macfie (eds), The Theory of Moral Sentiments (Oxford: OUP, 
1976) III, 5 on laws of nature. And cf Joseph Needham, The Grand Titration: Science and Society 
in East and West (London: George Allen and Unwin, 1969). 

153 Postmodern knowledge disturbs the security of the reality of the positivities of modern knowledge, 
but that is not my concern here which is, rather, to highlight the degree to which the displacement 
of legal knowledge by modern knowledge has yet fully to be grasped. 

154 What critics of positivism so rarely acknowledge is that they too rely on the positivities which render 
their discourse intelligible and plausible, and that the recognition, for example, of the manipulability 
of statistics can rarely dispense with statistics, and in fact presupposes a more perfect, less manipulated 
statistical ensemble which does not lie, which tells the truth. 
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now the link must be specified in terms of the production of performance indicators 
and the diagnosis of social problems; before, it operated in terms of how government 
was best conducted. Between these two modes or epistemic styles, the gulf is 
immense, and the continuity in exegesis cannot conceal the discontinuity in the 
epistemic underpinning of the objects with reference to which the rules at which 
exegesis is targeted are made. 


Law and Postmodernity 


The serene: world of facts and speculation which displaced the epistemic privilege 
of law has itself been unsettled in a plurality of ways and in varying degrees. A 
problem is made of the reality of reality. In ‘postmodern’ thought, and the world 
it constructs, even under the label of ‘deconstruction,’ unreality and hyperreality 
are indistinguishable; ‘irreality’ serves best to capture the epistemic practices and 
products of postmodernism. The motifs of the eighteenth century which I have 
recycled here may seem to many to have come to haunt us once again: the now 
‘irreal’ world of speculation, of ‘futures,’ of ‘credit.’'> 

For lawyers, the crucial question is whether postmodernism heralds the epistemic 
resurgence of ‘judgment’ and ‘moralism,’ once the theory-laden nature of the world 
is proclaimed. I do not think that it does; but I must defer the investigation of the 
relationship between law and postmodernism to another occasion. 

To those who object that my approach here is too ‘abstract,’ ‘rationalist’ or 
‘academic’ (whatever they suppose that to mean in these days), it must suffice, for 
now, to reply that one central feature of the postmodern world — readily ascertainable 
from everyday mass media ‘events’ — is the reflexivity involved in any claims to 
truth which we make. We no longer believe that the camera cannot lie; indeed, 
we think the opposite: we want to know as much as we can about the photographer. 
For present purposes, the question to ask is whether law can now hold out a counter- 
vision which will make us all secure, or even whether law can now position itself 
at the flipover point of existence. The drift if not the argument of the present essay 
is that it can not. 

The first, and more general, reason for this is that all negation is constrained 
to be determinate and that, if postmodernism is to succeed, it cannot simply disavow 
the knowledge of the social which modernism constructed, but must subject it to 
some kind of Aufhebung.'* The second reason is that the kind of communitarian 
synecdoche which formed the condition of existence for the epistemic plausibility 
of the common law tradition is now impossible. The ‘we’ of the common law is 





155 See especially Brian Rotman, Signifying Nothing: The Semiotics of Zero (London: Macmillan, 1987); 
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Baudrillard and Lyotard have here had a certain fashionable influence; but see also Niklas Luhmann: 
‘systems-theoretical analysis highlights the significance and the preference of modern society for 
institutions like the market or democracy ... Of course, the market is not a real one (as it could 
be seen to be from the cousin’s corner window) and democracy no longer means that the people rule. 
This is a matter of semantic coding of an ultimately paradoxical state of affairs. It explains the meaning 
and the illusionary components of these concepts, explains the weakness of the corresponding theories 
and explains why, since the beginning of the eighteenth century, a kind of self-critique has accompanied 
this,” Ecological Communication, tr J. Bednarz Jr (Oxford: Polity, 1989) p 108. See further Niklas 
Luhmann, Political Theory in the Welfare State, tr J. Bednarz Jr (Berlin: Walter de Gruyter, 1990) 
chs 8 & 9. 

156 For an example, see Ernesto Laclau and Chantal Mouffe, Hegemony and Socialist Strategy: Towards 
a Radical Democratic Politics (London: Verso, 1985) ch 3; for the Hegelian reference, cf Luhmann, 
Ecological Communication, op cit, p 108. 
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now a problem, not a postulate, and is a problem which modern social science helped 
to construct. Occupational class structures picture fissures in society; ‘policy,’ it 
is clear, has differential impact upon different positions within such structures, and 
any decision is viewed as biased, both in terms of its genesis and its consequences. 
Such epistemic changes bankrupt the language of community.'*’ In its place we put 
‘democracy.’ Inevitably, given that the ‘we’ in question is so numerous, the issue 
then shifts to the adequacy (and meaning) of participation in the making of decisions. 
But this compulsive valorisation of participation presupposes the absence of 
community and the presence of conflicting interests, and renders opaque the postulate 
of community and ‘political’ the concept of decision. Decisions both serve and reflect 
interests. Even not deciding is a form of decision-making. In this way, the record 
of past decisions — what lawyers (but not just lawyers) call precedent — becomes 
an archive of ‘political’ prejudices.5* These prejudices are measurable along axes 
defined in terms of progressive and conservative. Yet the meaning of both poles 
has become encased in obscurity, and the attribution of these labels is itself 
decisionistic. 

The agenda, for now, is to think through the implications of the obvious to which 
we are propelled. The ‘history’ deployed here is no more than a vehicle for this 
purpose. Only a fool can ‘believe’ in ‘history,’ and yet without it we can understand 
nothing of ourselves. 











157 See especially Zygmunt Bauman, Memories of Class: The Pre-History and After-Life of Class (London: 
RKP, 1982). 

158 There is one further change to be noted in this context. The pretensions of ‘Positivism’ could perhaps 
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formation would have served as a means of explaining, in retrospect, that a wrong judicial appointment 
had been made. The traditional problematisation of judicial bias focused rather around the issue of 
the influenceof the Crown: ‘If they have, during their professional lives at the Bar, been looking more 
or less towards the executive government for promotion to the Bench, their habits of thinking and 
feeling will have been somewhat influenced by their interest, and they will have acquired a bias towards 
the side of power in all controversies between the Government and the People; a bias which but too 
many other circumstances in the education of lawyers tends strongly to confirm ... according to 
a most decorous etiquette . .. the Judges are not, after their first appointment, to frequent the King’s 
court. Their salaries ... have been repeatedly increased, for the avowed purpose of making them 
independent in their circumstances, and thus enabling them to provide for their families, without looking 
to the help of the Government. But, with an inconsistency truly remarkable, they are allowed to rise 
from one station to a higher, in point of rank and emolument and even patronage, and are thus exposed 
to the strongest temptation, acting the most constantly and from the influence of which, in giving 
them a leaning towards the dispensers of patronage, nothing can secure them, save a degree of public 
virtue far greater than it is reasonable to expect in most men, or than we are authorised, by the general 
principles of reasoning in matters of national polity, to reckon upon in any class of persons.’ 
“Independence of the Judges,’ Edinburgh Review (1826) pp 404—S. 
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Limitation of Actions and Latent Damage — 
An Australian Perspective 


Nicholas J. Mullany* 


No cause of action accrues in negligence unless and until the plaintiff suffers injury. 
Australian limitation legislation,' like most other Commonwealth Limitation Acts,” 
generally provides that an action founded on tort must be brought within six years 
of the date on which that cause of action accrued. Thus, in an action founded on 
negligence proceedings must be commenced within six years of the plaintiff suffering 
actual injury. Where damage is immediately apparent upon its occurrence the general 
limitation period works satisfactorily.* A plaintiff who is aware that he has 
suffered actionable damage and elects to delay the commencement of proceedings 
has no grounds for complaint if his action is ultimately time-barred. Presumably, 
a plaintiff whose right of action lapses as a result of the negligence of a third party 
(for example, his legal adviser) would have an alternative action against that party. 

The limitation period is not absolute and a certain degree of flexibility has been 
incorporated into the present legislation. The Acts qualify the general principle where 
the plaintiff's lack of knowledge is due to the fraud or deliberate concealment of 
the defendant.‘ In these circumstances the running of time is postponed to the date 
at which the fraud or deliberate concealment could, with reasonable diligence, have 
been discovered. Similarly, where the plaintiff is under a legal disability the specified 
time is capable of being extended so as to run from the date at which the disability 
comes to an end.> 

Difficulties arise, however, where the effects of a defendant’s non-fraudulent 
wrongdoing do not become manifest to, or could not reasonably have been discovered 
by, a plaintiff of full capacity until it is too late to pursue a cause of action. The 
practical result is that an innocent plaintiff's claim in negligence may well be statute- 
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1 See Limitation Act 1935 (WA), s 38(1)(c)(vi); Limitation of Actions Act 1936 (SA), s 35(c); Limitation 
of Actions Act 1958 (Vic), s 5(1)(a); Limitation of Actions Act 1969 (NSW), s 14(1)(b); Limitation 
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barred before he either knew or ought to have known that such a right ever 
existed.® 

The harshness of the latent damage problem was first highlighted in the context 
of personal injuries? and has become particularly prominent in defective building 
cases.8 However, there is a wide range of other situations where tortious damage 
may be suffered which does not manifest itself until the expiration of the limitation 
period. Persons, for example, who deal with insurance and stockbrokers, bankers, 
accountants, valuers, lawyers, local authorities and manufacturers of goods potentially 
face the same sorts of concerns encountered in the personal injury and building 
spheres.” Notwithstanding legislative attempts in some jurisdictions to remedy the 
problem, latent damage remains a highly contentious area of the law. It has evoked 
criticism from both the courts and legal commentators and has troubled law reform 
agencies throughout the Commonwealth. However, despite the continued expressions 
of discontent with the present state of affairs, the problem remains unresolved in 
most jurisdictions. This article analyses the difficulties produced by the common 
law and their implications in the Australian context. A subsequent article discusses 
the legislative attempts, existing and proposed, to deal with these difficulties." 


The Development of the Law of Limitation up to 1983 


It had been held in Cartledge v E. Jopling & Sons Ltd”? that, in relation to 
personal injuries, a cause of action accrued, and the limitation period commenced, 
when the body sustained damage irrespective of the sufferer’s knowledge of his 
symptoms or their cause. However, in Sparham-Souter v Town and Country 
Developments (Essex) Ltd' the Court of Appeal found themselves able to reject 
the strict approach as applied to other forms of loss by drawing a distinction between 
personal injuries and damage to property. It was held that time could not begin to 
run against an owner of property until he discovered, or ought with reasonable 
diligence to have discovered, the damage (latent damage being insufficient to start 


6 As occurred eg in London Borough of Bromley v Rush and Tompkins (1985) 4 Con LR 44. See also 

National Graphical Association v Thimbleby (1983) 25 BLR 91. 

See Cartledge v E Jopling & Sons Ltd [1963] AC 758 (HL). 

eg those involved in the building and construction industries have recently voiced concern over the 

legal ramifications of a mode of chemical deterioration known colloquially as ‘concrete cancer.’ This 

form of deterioration results from the corrosion of the steel reinforcement in concrete structures. It 
is only 12—15 years from the date of construction that the evidence of deterioration begins to manifest 
itself. For an examination of the limitation issues of this phenomenon, see Mullany NJ, ‘Concrete 

Cancer — Its Limitation Implications’ (1989) 5 Building and Construction Law 197. 

9 The list seems to be endless. See eg the House of Lords decision in Sevcon Ltd v Lucas CAV Ltd 
[1986] 2 All ER 104, where their Lordships stated that an action against the infringer of a patent 
may potentially be time-barred even before the patent is granted. 

10 Most significantly, the Latent Damage Act 1986 (UK). 

11 See Mullany NJ, ‘Reform of the Law of Latent Damage’ to be published in the July 1991 issue of 
the Review. 

12 [1963] AC 758 (HL) (hereafter referred to as Cartledge). 

13 The harshness of this decision led to the enactment of legislation incorporating a ‘discoverability test’ 
in the United Kingdom (see s 11 of the Limitation Act 1975 (UK) now re-enacted in the Limitation 
Act 1980 (UK)) and in all the Australian States (see Limitation Act 1969 (NSW), ss 57—58; Limitation 
of Actions Act 1974 (Qld), ss 30—31; Limitation Act 1974 (Tas), s 5; Limitation of Actions Act 1936 
(SA), s 48; Limitation Act 1981 (NT), s 44; Limitation of Actions Act 1958 (Vic), s 23A. Reform 
in Western Australia has been implemented to a lesser extent and is confined to asbestos-related diseases, 
see Acts Amendment (Asbestos Related Diseases) Act 1983 (WA), ss 38A(6)--(9)). 

14 [1976] QB 858 (CA) (hereafter referred to as Sparham-Souter). 
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the period). Despite the arguable and certainly equivocal support given to Sparham- 
Souter by Lord Wilberforce in Anns v Merton London Borough Council,‘ the 
balance of authority before the landmark decision in Pirelli General Cable Works 
Ltd v Oscar Faber and Partners undoubtedly favoured the Sparham-Souter 
discoverability test which had been followed in the United Kingdom," Canada!’ 
and New Zealand.!9 

The facts of the House of Lords decision in Pirelli are well-known and need only 
be briefly stated. In March 1969 the plaintiffs engaged the defendants, a firm of 
consulting engineers, to advise on and design a chimney at their factory premises. 
The chimney was built in June and July 1969. The defendants approved the use 
of a relatively new material, lytag, for the inner lining. This material was unsuitable 
and by April 1970 cracks had developed at the top of the chimney. The plaintiffs 
discovered them in November 1977, carried out extensive remedial work and in 
October 1978 issued a writ claiming damages for, inter alia, negligence by the 
defendants in the design of the chimney. The trial judge found that the plaintiffs 
could not with reasonable diligence have discovered the cracks before October 1972, 
that the cause of action accrued on the date of discoverability of the damage and 
that the action was accordingly commenced within time. From this decision Oscar 
Faber appealed first to the Court of Appeal, which also embraced the ‘discoverability’ 
test, and subsequently to the House of Lords. Their Lordships, in reversing all the 
recent trends of authority, were unanimously of the view that the discoverability 
test could not prevail against the reasoning upon which Cartledge had been based. 
Lord Fraser, delivering the leading judgment,” confined Lord Wilberforce’s 
approval of Sparham-Souter to the rejection of the proposition that the cause of 
action arose immediately upon conveyance of a defective house.?' Rejecting the 
distinction adopted by Roskill LJ and Geoffrey Lane LJ in Sparham-Souter, his 
Lordship held that the same rigid approach should apply equally to property damage 





15 [1978] AC 728 (HL) (hereafter referred to as Anns). 

16 [1983] 2 AC 1 (HL) (hereafter referred to as Pirelli). 

17 Lewisham London Borough Council v Leslie & Co (1978) 12 BLR 22 (CA); Eames London Estates 
Lid v North Hertfordshire District Council (1980) 18 BLR 50; Crump v Torfaen Urban District Council 
(1982) 261 EG 678; Dennis v Charnwood Borough Council [1983] QB 409 (CA). 

18 See eg Ordog v District of Mission (1980) 110 DLR (3d) 718 (BCSC); Robert Simpson Co Ltd v 
Foundation Co of Canada Ltd (1982) 134 DLR (3d) 459 (CA) and John Maryon International Ltd 
v New Brunswick Telephone Co Ltd (1983) 43 NBR (2d) 469 (CA). For discussion, see McLaren 
JPS, ‘The Impact of Limitation Periods on Actionability in Negligence’ (1969) 7 Alta L Rev 247 
and Rafferty N, ‘The Impact of Concurrent Liability in Contract and Tortious Negligence upon the 
Running of Limitation Periods’ (1983) 32 UNBLJ 189. 

19 Bowen v Paramount Builders (Hamilton) Ltd [1977] 1 NZLR 394; Mount Albert Borough Council 
v Johnson [1979] 2 NZLR 234. Todd S, ‘Latent Defects in Property and the Limitation Act: A Defence 
of the “Discoverability” Test’ (1983) 10 NZUL Rev 311, 314—315 and Feldthusen B, ‘City of Kamloops 
v Nielsen: A Comment on the Supreme Court’s Modest Clarification of Colonial Tort Law’ (1985) 
30 McGill LJ 539, 558, fn 76 see these cases as falling short of an express ruling that the damage 
should be discovered or discoverable. 

20 Lord Scarman, Lord Bridge, Lord Brandon and Lord Templeman concurring. 

21 Diplock LJ in Bagot v Stevens, Scanlon & Co Ltd [1966] 1 QB 197 had favoured the rejected view. 
This view had been adopted in Dutton v Bognor Regis Urban District Council [1972] 1 QB 373 (CA), 
396—397 per Lord Denning MR and applied by Mars-Jones J in Higgins v Arfon Borough Council 
[1975] 2 All ER 589. However, in Sparham-Souter [1976] QB 858 (CA), 868 Lord Denning MR 
expressly recanted what he said in Dutton. The rejected view had also found favour in Canada; see 
Farmer v H H Chambers Ltd (1972) 31 DLR (3d) 147 (CA). The uncertainty of Lord Wilberforce’s 
position was reflected in the English Law Reform Committee’s Final Report on the Limitation of Actions, 
Cmnd 6923 (1977) where it was said at para 2.19, ‘We are not certain whether the Sparham-Souter 
decision has been approved or disapproved.’ 
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as to other forms of loss.2 A clear distinction was drawn between a defect in 
property and damage to the property resulting from that defect, and it was held 
that the occurrence of physical damage was the event upon which the nature of 
actionable damage crystallised so as to ground a cause of action in the plaintiff.” 
As the initial damage suffered was in the form of unobservable cracks, this was 
held to be the date on which the limitation period commenced notwithstanding that 
the damage was not discovered or was not reasonably discoverable. 


The Status of Pirelli in Australia 


Although the various state courts have consistently elected to adopt the Pirelli 
reasoning,” there has been little guidance offered by the High Court of Australia 
as to the authority of the House of Lords decision in Australia. Notwithstanding 
that a pre-Pirelli High Court decision has been cited as being consistent with the 
reasoning of the House of Lords,” and that it has been argued that earlier 
authority% opened the door for the Australian judiciary to reject Pirelli, their 
Honours have mostly preferred to ignore the latent damage problem” or to refrain 
from offering a solution.” Although the issue has yet to come before the High 
Court for direct consideration, it was briefly alluded to in obiter dictum in Hawkins 
v Clayton.” In that decision the High Court, by a majority of three to two, held 
that a firm of solicitors which retained a client’s will in safe custody was liable 
to the executor of the testatrix’s estate for the economic loss suffered by the estate 
as a consequence of the firm’s negligent failure, for six years after the testatrix’s 
death, to locate the executor and advise him of the will’s existence and its contents. 
The limitation issue arose as a result of the defendant solicitor’s contention that 
even if they were found liable for breach of duty, section 14(1) of the Limitation 
of Actions Act 1969 (NSW) provided an ultimate defence. Deane J, having taken 





22 [1983] 2 AC (HL), 16. His Lordship found support in Dennis v Charnwood Borough Council [1983] 
QB 409 (CA), 419 where Templeman LJ found the distinction ‘delicate and surprising.’ 

23 This distinction is not unique to the construction cases and has been discussed in relation to products 
liability; see Muirhead v Industrial Tank Specialities Ltd [1986] QB 507 (CA); Aswan Engineering 
Establishment Co (M/S) v Lupdine Ltd [1987] 1 All ER 135 (CA). Note, however, Secretary of State 
for the Environment v Essex, Goodman & Suggitt [1986] 2 All ER 69, where it was held that the 
plaintiff lessees suffered loss as soon as they acted upon a surveyor’s negligent report on the design 
and construction of a building by entering into a lease of the property. 

24 Minister Administering Environmental Planning and Assessment Act 1979 v San Sebastian Properties 
Pty Ltd [1983] 2 NSWLR 268 (hereafter referred to as San Sebastian); Burgchard v Holroyd Municipal 
Council [1984] 2 NSWLR 164; Wickham v City of Gosnells (1984) 55 LGRA 102 (WA); Holden 
v Goodridge and Wyong Shire Council (1985) 55 LGRA 231 (NSW); Miell v Hatjopoulos (1985) 
2 BCL 258 (SA, SC); Keen Mar Corporation Pty Ltd v Labrador Park Shopping Centre Pry Ltd (1985) 
61 ALR 504 (FC); Hawkins v Clayton (1986) 5 NSWLR 109; Gillespie v Elliot [1987} 2 Qd R 509; 
Scanlon v American Cigarette Co (No 1) [1987] VR 261; Elanora Country Club Ltd v Summersby 
and Pearce & Sons (Excavations) Pty Ltd (1988) 4 BCL 309; Page v Castlemaine City Council (1988) 
66 LGRA 296 (Vic); Calmao Pty Ltd v Stradbroke Waters Co-owners Co-operative Society Ltd (1989) 
89 ALR 507; and Jobbins v Capel Court Corporation Ltd (1989) 91 ALR 314. 

25 Williams v Milotin (1957) 97 CLR 465 cited by Roden J in Burgchard v Holroyd Municipal Council 
[1984] 2 NSWLR 164, 171—172 as the Australian authority on the point. 

26 South Australia v Johnson (1982) 42 ALR 161. For the arguments to this effect, see San Sebastian 
[1983] 2 NSWLR 268 and Hawkins v Clayton (1986) 5 NSWLR 109; (1988) 164 CLR 539. 

27 San Sebastian Pty Ltd v The Minister Administering the Environmental Planning and Assessment Act 
1979 (1986) 162 CLR 341. 

28 Carosella v Ginos & Gilbert Pty Ltd (1982) 57 ALJR 315. 

29 (1988) 164 CLR 539. This case is not directly in point as it concerns the situation where the wrongful 
act itself effectively precludes the institution of proceedings within the statutory time limit. 
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issue with the nature of the loss suffered in defective building cases, gave his less 
than wholesome endorsement to Pirelli. His Honour concluded: 


That is not, of course, to say that the general rule may not be subject to qualification in some 
special circumstances or that its application may not involve unresolved difficulties in special 
categories of case.*° 


Mason CJ and Wilson J expressed agreement with the substance of Deane J’s 
Judgment.*! Gaudron J also focused on the classification of damage and considered 
that the relevant limitation test may depend upon the type of harm suffered. Her 
Honour considered that if the interest infringed was economic then the discoverability 
test should be applied. In an action for physical loss, however, she saw a ‘certain 
logic’ in adopting the Pirelli approach.” Thus her Honour’s reasoning leaves the 
question of the status of Pirelli in Australia open. Brennan J, in contrast, seemed 
to favour the English approach stating that there was ‘no reason to doubt the 
applicability of the orthodox view’ that causes of action for negligence first accrue 
when the plaintiff first suffers damage caused by the defendant’s breach of duty.* 

As the language of the Australian limitation legislation does not appear to be 
materially different from the equivalent section considered in Pirelli, it would seem 
that the decision will continue to be adopted in Australia.** However, the High 
Court has expressly stated that Australian courts are not bound by the precedents 
of other legal systems.” Given the equivocal statements in Hawkins v Clayton, 
McHugh JA may have correctly forecast the High Court’s ultimate position when 
he said that it is ‘by no means probable that [the Pirelli approach] will prevail in 
Australia. However, until parliamentary intervention is implemented in Australia 
plaintiffs would be well advised to conduct their affairs with the ramifications of 
the House of Lords decision clearly in mind. 


The Status of Pirelli Elsewhere 


Canada 


The uncertainty surrounding the status of Pirelli in Australia can be contrasted with 
the prominence in Canada of the now firmly entrenched discoverability test. Although 
the House of Lords’ reasoning was favoured by the Alberta Court of Appeal in 
Costigan v Ruzicka,” the Supreme Court of Canada firmly rejected Pirelli in 
Kamloops v Nielsen. In that case the city of Kamloops was sued in tort for 
allowing construction to proceed on a house that was built in contravention of its 
by-laws. A subsequent purchaser sued both the owner of the house and the city. 





30 ibid, 588. His Honour referred to Schlosser WS, ‘Some Recent Developments in the Law of Limitation 
of Actions, Concurrent Liability and Pure Economic Loss’ (1987) 25 Alta L Rev 388, 393—394. 

31 ibid, 543. 

32 ibid, 601. 

33 ibid, 561. 

34 The Privy Council in de Lasala v de Lasala [1980] AC 546 held that the persuasive power of the 
House of Lords is very high in areas where the English and Commonwealth legal systems are similar. 
However, their Lordships were careful to avoid a statement that House of Lords decisions are binding 
on the courts of other Commonwealth jurisdictions. 

35 Cook v Cook (1986) 162 CLR 376, 390. 

36 Hawkins v Clayton (1986) 5 NSWLR 109, 143—144. 

37 [1984] 6 WWR 1, 11—12 per Laycroft JA. See also Central Trust Co v Rafuse (1983) 147 DLR (3d) 
260 (NSCA); Clarke v Milford (1984) 64 NSR (2d) 361 (NSSCTD). 

38 (1984) 10 DLR (4th) 641 (hereafter referred to as Kamloops). 
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In order for the city to be held liable, it was necessary for the court to find that 
the discoverability rule applied to tortious actions. Three of the five justices hearing 
the case were of the view that the discoverability rule was preferable to the general 
principle enunciated by the House of Lord .° Wilson J stated: 


[P]erhaps the most serious concern is the injustice of a law which statute-bars a claim before 
the plaintiff is even aware of its existence. Lord Fraser and Lord Scarman were clearly 
concerned over this but considered themselves bound by Cartledge. The only solution in their 
eyes was the intervention of the legislature. 

This Court is in the happy position of being free to adopt or reject Pirelli. I would reject 
it. This is not to say that Sparham-Souter presents no problem. As Lord Fraser pointed out 
in Pirelli the postponement of the accrual of the cause of action until the date of discoverability 
may involve the courts in the investigation of facts many years after their occurrence. Dennis 
v Charnwood Borough Council [1982] 3 All ER 486, is a classic illustration of this. It seems 
to me, however, to be much the lesser of the two evils.*° 


Although it is clear that her Honour’s comments confirm the existence of the 
discoverability test in Canada, there has been some debate as to the scope of the 
rule. Wilson J did not discuss any of the Canadian decisions or analyse the approaches 
that have been taken in Canada. Her Honour’s surprisingly brief examination does 
not make it clear whether the reasoning in Kamloops is applicable only to defective 
building cases or extends to cover professional advice and/or personal injury matters. 
Nor is it made clear whether the decision is confined to the particular legislation 
before the court. In Kamloops two limitation periods were under consideration. The 
limitation period in sections 738 and 739 of the Municipal Act RSBC 1960 c 255% 
provided that an action must be brought one year ‘after the cause of action shall 
have arisen.’ The defendant asserted that this limitation period applied but argued 
in the alternative that if it did not, then the applicable limitation period would be 
contained in the Limitations Act 1975 (BC) c 37.” Section 6(3) of that Act 
contains a ‘discovery rule.’ Although some doubt over the point arose,® it is 
submitted that a closer reading of Wilson J’s comments indicates that her Honour 
intended the discoverability test to apply to both limitation periods.“ 





39 Dickson CJC, Wilson and Ritchie JJ. McIntyre J dissented (Estey J concurring) and did not deal with 
the issue of limitation, simply holding that the city had no duty of care to the plaintiff in any event. 

40 (1984) 10 DLR (4th) 641, 685. 

41 Repealed by s 16 of the Limitations Act 1975 (BC), c 37. 

42 Now RSBC 1979, c 236 as amended. 

43 Justice Strayer in Brent v R [1985] 5 WWR 383 (Fed Ct) followed Costigan v Ruzicka [1984] 6 WWR 1 
(ACA) distinguishing Kamloops on the basis that the decision flowed from the particular wording 
of the British Columbia legislation considered in that case. Similarly, in Bera v Marr and Attorney 
General for British Columbia [1986] 3 WWR 442, the British Columbia Court of Appeal distinguished 
the Kamloops decision and applied Pirelli to a case arising under a statute which did not contain a 
‘discovery rule.’ In Grandwood Flooring Western Ltd v Prism Construction Co Ltd (1986) 43 Alta 
LR (2d) 337 (QB), Master Quinn was of the view that Costigan v Ruzicka [1984] 6 WWR 1 (ACA) 
had not been overruled by Kamloops and thus, that it continued to represent the law in Alberta, Hanssen 
J in Weselak v Beausejour District Hospital No 29 (1986) 45 Man R (2d) 196 (QB), 198 also chose 
not to apply Kamloops because he construed the limitation act before the court as representing the 
legislature’s intention to impose a different rule from that reached in the Supreme Court decision. 
Note also the Alberta Court of Appeal’s ruling in Fidelity Trust Co v Weiler [1988] 6 WWR 427 
that the discoverability test does not apply to a case of simple breach of contract and its reluctance 
to decide the question of the test’s application in Photinopoulos v Photinopoulos [1989] 2 WWR 56 
and Huston Estate v Registrar of the North Alberta Land Registration District (1989) 96 AR 300. 
See also Feldthusen, op cit (n 19), 556 who maintained that the decision of the Supreme Court was 
‘fact specific’ and that ‘the general question probably remains open’; Schlosser, op cit (n 30), 389 
and Rafferty N, ‘Limitation Periods in Negligence and the Hidden Cause of Action’ (1987) 12 Can 
Bus LJ 338, 353—358. 

44 Questions also arise concerning Wilson J’s classification of the loss suffered by the plaintiff. Her 
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The doubts surrounding the applicability of the decision in Kamloops have been 
dispelled by two subsequent decisions. The Ontario Court of Appeal in Consumer 
Glass Co Ltd v Foundation Co of Canada* was clearly of the view that the 
Supreme Court had intended to lay down principles of general application and gave 
the widest possible interpretation to Wilson J’s reasoning. Certainly there is little 
room, following the Supreme Court’s decision in Central Trust Co v Rafuse,“’ to 
argue that the ‘discovery rule’ applies to some Canadian limitation formulae but 
not to others. Nor can it be asserted that it is confined to negligent construction 
cases. The court in that case also took the opportunity to reaffirm Kamloops in the 
broadest possible terms referring to the discoverability principle as a ‘general 
rule.” The Supreme Court’s decision has been followed in a number of subsequent 
cases.” 


New Zealand 


The relationship between the reasoning in Pirelli and the discoverability test adopted 
in Bowen v Paramount Builders (Hamilton) Ltd® and Mount Albert Borough 
Council v Johnson” has not been clarified at an appellate level in New Zealand. 
The Court of Appeal in Askin v Knox* referred to the ‘unsatisfactory disharmony’ 
between the English and the New Zealand cases, recommending that legislative 
intervention was desirable to resolve the divergence. Although their Honours declined 
to decide the issue, they appeared to prefer the discoverability test. Observing that 
New Zealand courts are not bound by House of Lords decisions,*3 their Honours 
indicated that when the limitation issue falls to be re-examined that ‘it does not follow 
that the reasoning in Pirelli will be irresistible.’** The ‘obviously unjust’ results 
produced by that decision were noted5 and the view expressed that it might still 
be possible for the Court of Appeal to maintain the approach that a cause of action 
in negligence in cases involving building and building control only arises when the 
defect becomes apparent or ought to have been discovered. Notwithstanding that 
the limitation question is in ‘some disarray’ in New Zealand, it is clear that the 








Honour appears to treat the damage incurred as economic in one part of her judgment and physical 
in another. For a discussion of the importance of the classification of the loss and its effect upon 
the running of the limitation period, see pp 227—230 below. 

45 (1985) 20 DLR (4th) 126 (hereafter referred to as Consumer Glass). 

46 Both Kamloops and Consumer Glass were followed in Phillips v Bongard Leslie & Co (1985) 
33 CCLT 59 (Ont HCJ). See also Gladwin Square Jewellers Ltd v Chubb Industries Ltd (Chubb Security 
Systems) et al (1985) 68 BCLR 74 (CA) and July v Neal (1987) 57 OR (2d) 129 (CA). 

47 (1987) 31 DLR (4th) 481. See Rafferty N, ‘Concurrent liability and the running of limitation periods: 
Central Trust Co v Rafuse’ (1987) 3 PN 52. 

48 ibid, 535 per Le Dain J (Dickson CJC, Beetz, Estey, McIntyre, Lamer and Wilson JJ concurring). 

49 See eg July v Neal (1987) 57 OR (2d) 129 (CA); Costello v Calgary [1988] 1 WWR 379 (QB); and 
Desormeau v Holy Family Hospital, Prince Albert [1989] 5 WWR 186 (Sask CA). The courts of 
Alberta have resisted change, deciding a number of cases, where the issue of the application of the 
discoverability principle might have been considered, on other points; see n 43 above. See Singleton 
JR, ‘Limitation Periods in a Construction Law Setting in Canada’ (1985) 1 Const LJ 323. 

50 [1977] 1 NZLR 394. 

51 [1979] 2 NZLR 234. But note the comments of Todd, op cit (n 19) and Feldthusen, op cit (n 19). 

52 [1989] 1 NZLR 248, 254. 

53 Their Honours referred at 254—255 to Bognuda v Upton Shearer Ltd [1972] NZLR 741. 

54 [1989] 1 NZLR 248, 255. 

55 ibid, 256. 

56 Williams v The Mount Eden Borough Council (unreported, 2 April 1986; commented upon in (1986) 
12 NZLR 267) per Casey J. The confusion is well illustrated by the decision of Thorp J in Paaske 
v Sydney Construction Ltd (anreported, 24 June 1983; summarised in (1984) 10 NZRL 120). In this 
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discoverability test has found favour with the majority of the lower courts.* 


Ireland 


The limitation issue is also yet to fall squarely for consideration in Ireland. However, 
the likely reaction has been signalled by Carroll J in Brian Morgan v Park Develop- 
ments Ltd.® Focusing upon the constitutionality of the date of damage rule, she 
indicated, in obiter dictum, that the Sparham-Souter test was to be preferred to the 
Pirelli approach at least in cases of damage to property. Carroll J felt that barring 
a plaintiff’s action before he knew he had one was ‘indefensible in the light of the 
[Irish] Constitution’ and thus that section 11(2) of the Statute of Limitations Act 
1957 was to be interpreted as permitting the postponement of the running of time 
until damage could be discovered. Similar views were expressed by Barron J in 
Hegarty v O’Loughran.®© Whilst hearing a claim for damages for personal injuries 
alleged to result from medical treatment, he referred to Brian Morgan v Park 
Developments Ltd and said that he agreed that the discoverability test ‘should be 
the law ... for the reasons given.’*' Furthermore, Barron J saw ‘no reason’ why 
such a proposition, if valid, should not apply to all actions for damage for negligence, 
including those involved in personal injury. 


Problems in the Application of Pirelli 


Building and Construction 


Actionable Damage 

Pirelli has created more problems than it has solved. Lord Fraser himself acknow- 
ledged that the result appeared to be ‘unreasonable and contrary to principle,’® 
while Lord Scarman viewed the decision as ‘harsh and absurd’ and ‘no matter for 
pride.’* The decision raises the deceptively simple question of when actionable 





case a group of flat owners of a block which had suffered subsidence damage commenced negligence 
proceedings against the builder and the local authority at different times. His Honour reached the 
unusual conclusion that the Sparham-Souter rule applied to the action against the defendant local 
authority, whereas Pirelli applied to the action against the defendant builder. As a result, time commenced 
to run at different points in respect of the same damage with the builder being placed in a substantially 
better position than the local authority, despite normally being viewed as the most blameworthy 
tortfeasor. 

57 See Ferbert v Otago Hospital Board (unreported, 18 May 1983; summarised in (1984) 10 NZRL 43); 
Bell v Hughes & Hamilton City Council (unreported, 10 October 1984; summarised in (1985) 11 NZRL 
183); Askin v Knox & Mosgiel Borough Council (unreported, 3 March 1986; summarised in (1986) 
12 NZRL 265); Williams v The Mount Eden Borough Council (unreported, 2-April 1986; commented 
upon in (1986) 12 NZRL 267); Gillespie v The Mount Albert City Council (unreported, 18 June 1987; 
commented upon by New Zealand Law Commission — Preliminary Paper No 3: The Limitation Act 
1950 — A Discussion Paper (1987) p 40). See Windmeyer J, ‘Tort and the Statute of Limitations 
after Pirelli’ (1985) 5 Auck ULR 123, and Olsen J, ‘Sparham-Souter v Pirelli: The New Zealand 
Conclusion (A Response to Windmeyer)’ (1987) 5 Auck ULR 459. 

58 [1983] ILRM 156, noted by Kerr T, (1983) 5 DULJ(ns) 133. 

59 [1983] ILRM 156, 160. See also Brady v Donegal Co Council [1989] ILRM 282. 

60 [1987] ILRM 603. 

61 ibid, 605. 

62 ibid. See further Brady JC, Kerr T, The Limitation of Actions in the Republic of Ireland (Dublin: 
Incorporated Law Society of Ireland, 1984) pp 41—57, and Byrne R, Binchy W, Annual Review of 
Trish Law 1987 (Dublin: The Round Hall Press, 1987) pp 246—255. 

63 [1983] 2 AC 1 (HL), 19. 

64 ibid. 
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damage can be said to have first occurred. This question can be seen as embracing 
two similar but different concepts. It requires the ascertainment of both the type 
of damage sufficient to ground a cause of action and the date on which that damage 
occurred. 

In a routine negligence action the plaintiff or his property has, by the date of 
the trial, suffered some disabling and observable physical changes due to the 
defendant’s fault. For example, his arm may have been cut or his vehicle crushed. 
As the law of negligence clearly recognises such patent personal or property loss 
as constituting actionable damage, in the vast majority of cases, the court is not 
required to determine the minimal degree of damage necessary to ground an action 
in negligence.® However, policy considerations seem to have forced the examina- 
tion of this question in relation to the building defects cases. The courts have 
consistently recognised the necessity of distinguishing between damage resulting 
from normal settlement and shrinkage, to which all buildings are prone (and which 
cannot be said to be caused by any breach on the part of the defendant®), and 
damage which can properly be classified as ‘real and material.’ As settlement and 
particularly shrinkage cracks may be said to be almost ‘part and parcel’ of the 
acquisition of a concrete building, to regard such damage as sufficient to ground 
an action in negligence would open the courts to a deluge of defective premises 
claims. Clearly this consideration has led the courts to view such ‘damage’ as coming 
within the principle of de minimis non curat lex.® 

The exclusion from consideration of non-actionable damage of this nature does 
not solve the practical difficulty of determining precisely when defects first cause 
‘real and material’ damage to structures subject to chemical and mechanical modes 
of failure. Lord Fraser offered some guidance when he said ‘damage will commonly 
consist of cracks coming into existence even though they [remain] undiscovered 
or undiscoverable.’® However, the distinction between hidden physical damage 
and a latent defect may be extremely fine and necessitates the introduction of expert 
engineering evidence as to when actionable damage first occurred — a potentially 
time-consuming task likely to involve sifting through a mountain of conflicting 
technical advice. In many cases this evidence will amount to little more than 
speculation with the issue ultimately turning on the burden of proof.” 

Although the limitation period now runs from the occurrence of damage rather 
than its discoverability, some assistance may be gleaned from the pre-Pirelli authori- 
ties. In Eames London Estates Ltd v North Hertfordshire County Council” Judge 
Fay QC considered the seriousness of the damage which had to be discoverable 
before a cause of action accrued. He was of the view that time only commenced 








65 The degree of damage suffered is, of course, relevant to the quantum of damages awarded. 

66 An analogy is provided by the cases on personal injury which discuss the onus of proving that a plaintiff s 
condition was due to a pre-existing susceptibility rather than the defendant’s tort, see eg Watts v Rake 
(1960) 108 CLR 158 and Purkess v Crittenden (1965) 114 CLR 164. 

67 See eg Bowen v Paramount Builders (Hamilton) Ltd [1977] 1 NZLR 394; Mount Albert Borough 
Council v Johnson [1979] 2 NZLR 234 and Pirelli [1983] 2 AC 1 (HL). 

68 As Lord Pearce stated in Cartledge [1963] AC 758 (HL), 781, the deterioration in question must 
be seen as something in respect of which ‘a judge [can] properly give damages for the harm that [has] 
been done.’ See also Lord Reid’s comments at 771—772; London Borough of Bromley v Rush and 
Tompkins Ltd (1985) 4 Con LR 44 and Kensington and Chelsea and Westminster Area Health Authority 
v Wettern Composites Ltd (1984) 31 BLR 57. 

69 Pirelli [1983] 2 AC 1 (HL), 16. 

70 As it did in London Congregational Union Incorporated v Harriss & Harriss [1988] 1 All ER 15 (CA). 

71 (1980) 18 BLR 50. 
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to run when there was observable such damage as would lead a reasonable person 
to make inquiries in relation to it.” 

The question arose for consideration in the post-Pirelli case of London Borough 
of Bromley v Rush and Tompkins Ltd? which concerned defects in a reinforced 
concrete building. In applying the House of Lords decision, Judge Stabb QC 
concluded that hairline cracking of the concrete, even though not discovered or 
reasonably discoverable, was the first manifestation of the existence of actionable 
damage. He saw the nature and extent of the damage necessary to give rise to a 
cause of action as a matter of degree and imposed a requirement that it be both 
relevant and significant.” In determining whether damage could be so classified 
Judge Stabb QC felt that the necessity for remedial works should be addressed.” 
He appeared to import a further requirement that in order for damage to be actionable 
it must affect the purpose for which the damaged article was to be used during its 
expected life.” It has been argued that this is at odds with the general principles 
of negligence because the law recognises that a plaintiff may have a ‘damaged article’ 
before the functional utility of his building is affected.” Such a requirement also 
contemplates that what amounts to damage may vary within the one building. It 
has been held, for example, that the staining of structural timber with no decorative 
purpose is not actionable damage, while the staining of a polished wooden floor 
is.”2 The fact that the appearance of non-decorative wood is unimportant and thus 
that there is no cost of repair should not bear on the question of the sufficiency 
of the staining to ground a cause of action. If cracks in buildings are regarded as 
‘damage’ notwithstanding an absence of structural significance and thus the need 
for repair, the same reasoning must be applied to non-cracking cases. While any 
test that goes some way to clarify when actionable damage is suffered is to be 
welcomed, an ‘intended purpose’ and ‘repair’ test is clearly inappropriate to cases 
concerning damage to building materials expected to perform either a solely structural 
or multipurpose role. The difficulty of assessing when actionable damage occurs 
should not be compounded by the introduction of these sorts of distinctions. 

The House of Lords has placed an enormous and costly burden upon the owners 
and prospective owners of buildings. Constant surveillance of both the façade and 





72 ibid, 77. 

73 (1985) 4 Con LR 44 (hereafter referred to as Bromley). 

74 ibid, 51. This test was applied in Jmperial College of Science and Technology v Norman and Dawbarn 
(a firm) (1986) 8 Con LR 107 and Warner v Basildon Development Corporation (1990) 6 Const LJ 49. 
Similarly, in The University of Warwick v Sir Robert McAlpine (1988) 42 BLR 1, Garland J adopted 
Judge Stabb QC’s dictum when assessing the actionability of ‘disturbances’ caused by the injection 
of unsuitable epoxy resin behind ceramic tile cladding. In order to avoid the confusion between a 
mere defect and hidden significant damage which was harshly criticised by Lord Fraser in Pirelli 
[1983] 2 AC 1 (HL), 16, Judge Stabb QC made it clear that he was not using the word ‘damage’ 
in a non-technical sense to mean ‘defect,’ but was using it to refer to that suffered as a result of the 
defect. See also Renfrew Golf Glub v Ravenstone Securities Ltd 1984 SLT 170. 

75 (1985) 4 Con LR 44, 51. See also The University Court of the University of Glasgow v William Whitfield 
and John Laing (Construction) Ltd (1988) 42 BLR 70. 

76 (1985) 4 Con LR 44, 51. Judge Stabb QC imported a similar requirement in Tozer Kemsley & Millbourn 
(Holdings) Ltd v Jarvis & Sons Ltd (1983) 4 Con LR 24, 31, although in that judgment he equated 
an article’s unsuitability with its defective state so as to cause an action to run from the date of the 
plaintiff's acquisition of a proprietary interest. He may also have been influenced by Judge Smout 
QC’s view in Kensington and Chelsea and Westminster Area Health Authority v Wettern Composites 
Ltd (1984) 31 BLR 57, 72, that the intended purpose of the article should be one of the factors considered 
in determining whether damage suffered is significant. 

77 See Mullany, op cit (n 8), 201. 

78 The University Court of the University of Glasgow v William Whitfield and John Laing (Construction) 
Ltd (1988) 42 BLR 70, 76. 
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foundations must now be carried out to detect even the slightest manifestation of 
what may potentially be considered as initial damage. Overt signs that damage may 
ultimately be suffered can no longer be ignored. The impracticability and incon- 
venience is most acute for owners of high-rise structures where the erection of 
unsightly and expensive scaffolding for an indeterminate period would be grossly 
disruptive of the businesses of both the tenants and the plaintiffs and might well 
provide incentive for any negligent parties to take steps to render any subsequent 
proceedings ineffective (for example, by dissolution or liquidation). Far from 
introducing certainty into the law of limitation, Pirelli has given rise to a real fear 
of the failure to note what may be damage and the resulting forfeiture of all rights 
to claim in negligence. 


Discovered Latent Defects 

There are other difficulties with the decision in Pirelli apart from the problem of 
uncertainty caused by the necessity to pinpoint dates which are often impossible 
to determine with accuracy. It might be thought unsatisfactory and contrary to public 
policy for an owner who knows of some incipient defect in his property to take 
no reasonable steps to remedy it and to merely stand by until it causes damage. 
However, on the basis of their Lordships’ reasoning, if a plaintiff detects a latent 
defect before it has resulted in any damage he will have no cause of action. As 
Lord Fraser pointed out, not all defects will lead to damage and thus to the accrual 
of an action in negligence. His Lordship felt that such defects are ‘analogous to 
a predisposition or natural weakness in the human body which may never develop 
into disease or injury.’ If a building owner prudently took steps to remedy the 
defect, he will presumably have ‘jumped the gun’ resulting in his also being denied 
recovery for the money spent on repairs.® The situation is even more problematic 
when it is known that a defect will inevitably result in a particular form of 
damage.®! As Judge White QC observed in Kaliszewska v John Clague & Part- 
ners,® it seems ‘inconceivable’ that a plaintiff, having discovered a defendant’s 
negligence, would be ‘turned away’ from the courts and told to wait until his property 
exhibited the first inevitable signs of deterioration which could be categorised as 
actionable damage. Nevertheless, tentative suggestions that the cost of preventative 
repairs may be recoverable as expenditure reasonably incurred in mitigation of 
loss® cannot be justified on the present state of the law. However socially 
desirable it may be to allow awards of such damages it must be remembered that 
on the basis of Pirelli, the tort is incomplete until physical damage occurs. This 
has been confirmed by recent House of Lords decisions.* 





79 Pirelli [1983] 2 AC 1 (HL), 16. 

80 If, however, the cause of action in this type of case is viewed as one for economic loss (through having 
to spend money on repairs; see pp 227—230 below) arising out of a contractual relationship with 
professional people, a Hedley Byrne & Co Lid v Heller & Partners Ltd [1964] AC 465 (HL) reliance- 
type liability may arise before physical damage is sustained; see Murphy v Brentwood District Council 
[1990] 2 All ER 908 (HL), 919 per Lord Keith. 

81 eg cracking in concrete structures is inevitable once corrosion of the steel reinforcement has commenced. 

82 (1984) 5 Con LR 62, 84. 

83 See Heuston RFV, Buckley RA, Salinond and Heuston on the Law of Torts (London: Sweet & Maxwell, 
19th ed, 1987) p 333, fn 71; Grubb A, ‘A Case for Recognising Economic Loss in Defective Building 
Cases’ [1984] CLJ 111, 116—117; Bowen v Paramount Builders (Hamilton) Ltd [1977] 1 NZLR 394, 
414 per Richmond P; Chelmsford District Council v Evers (1984) 25 BLR 99. 

84 See D & F Estates Ltd v The Church Commissioners for England [1989] AC 177; Murphy v Brentwood 
District Council [1990] 2 All ER 908 and Department of the Environment v Thomas Bates & Son 
[1990] 2 All ER 943. 
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At present, there would appear to be a strong disincentive to prospective plaintiffs 
to mitigate their losses — a situation which is clearly undesirable and ‘economically 
wasteful of resources.’ This aspect aside, there is the legal consideration that 
such a plaintiff may foreseeably find himself faced with a plea of contributory 
negligence or even accused of being the author of his own misfortune.* Claims 
under public liability insurance policies may also be barred in this situation. It is 
incumbent upon policy holders to disclose material facts affecting the nature of the 
risk insured. As knowledge of damage is imposed from the date of its occurrence, 
it is arguable that this imposition may import a duty to disclose notwithstanding 
the absence of actual knowledge.*’ Failure to disclose would amount to grounds 
for repudiation of the policy. Unless the flaw was so serious as to cause his property 
to be ‘doomed from the start’?! or there is evidence of concealed fraud,® it would 
appear that an owner of defective premises is in a no-win situation.” The problem 
is exacerbated where the owner requires a sale of the property before the known 
defects cause damage. He will suffer a diminution in the value of his asset but is 
unable to recover the losses. 


Classification of the Loss 

Many of the limitation difficulties created by Pirelli are resolved if the true nature 
of the loss is appreciated. An owner of defective premises seeks to recover damages 
either in order to remedy the defect or to be compensated for the diminution in 
the value of his asset. That is, he founds his cause of action not on the existence 
of physical damage, but on the fact that he has acquired property of less value than 
was reasonably believed, and on which he needs to expend money in order to render 
it fit for its intended purpose. Thus, the occurrence of subsequent physical damage 
arising from a defect is immaterial in fixing the date of the accrual of the action. 
Such classification leads to quite a different conclusion from that reached in Pirelli. 
As a plaintiff suffering economic loss bases his claim on the fact that he has received 


85 Stapleton J, ‘The Gist of Negligence — Part ! — Minimum Actionable Damage’ (1988) 104 LQR 213, 
226. 

86 This argument was used by counsel in London Congregational Union Incorporated v Harriss & Harriss 
[1988] 1 All ER 15 (CA), 20, 24 to support arguments that physical changes ought not be necessary 
for damage to be actionable. Although the argument failed, Ralph Gibson LJ, at 24, found it ‘powerful 
and persuasive.’ See also Knight S, ‘After Pirelli: The Property Owner’s Dilemma’ (1989) 52 MLR 395. 

87 But note in the Australian context s 21 of the Insurance Contents Act 1984 (Cth) which expressly 
confines the matters required to be disclosed by the insured to those that are known. 

88 The likelihood of this exception being implemented is minimal. It is examined in more detail at 
pp 230-233 below. 

89 See Applegate v Moss [1971] 1 QB 406 (CA) and King v Victor Parsons & Co [1973] 1 All ER 206 
(CA). To establish that the right of action has been deliberately concealed in the context of a building 
case so as to postpone the running of time, ‘it must be shown that the builder has knowingly done 
bad work which is not of a trivial kind which has been covered up so that the bad work is not likely 
to be detected by a purchaser or his successors’; Kijowski v New Capital Properties Ltd (1987) 
15 Con LR 1, 22 per Judge Lewis QC. See also the statutory provisions listed in n 4 above. This 
exception is in no way inconsistent with the reasoning in Pirelli as Lord Fraser proceeded on the 
assumption that Parliament intends time to run from an earlier date when fraud is not involved. But 
see the comments of the New Zealand Court of Appeal in Askin v Knox [1989] 1 NZLR 248, 255. 

90 The harshness of the situation is illustrated in Higgins v Arfon Borough Council [1975] 2 All ER 589, 
where certain defects would not cause wet-rot for a period of 18—24 months. Up until that date the 
damage suffered would be minimal. A similar situation arose in The University Court of the University 
of Glasgow v William Whitfield and John Laing (Construction) Ltd (1988) 42 BLR 70, where it was 
held that slight condensation on wooden floors which did not of itself cause any significant damage 
was not sufficient to ground an action in negligence. The consequence of holding that a cause of action 
only arose when the floors were stained or when paint began to peel was that the University may 
have had to endure small amounts of condensation for a considerable period before they could sue. 
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property not up to the contemplated standard, it can be argued that the value of 
his property cannot be affected by a latent defect until that defect is known or apparent; 
that is, it is only the knowledge, or reasonable discoverability, of the defect which 
actually causes the loss — until that time the structure maintains its value.” 

Alternatively it has been asserted that economic loss is incurred upon the acquisition 
of the defective building, whether the defect is known or not.” This would seem 
to follow from the solicitor’s negligence case of Forster v Outred® in which it was 
held that the cause of action arose when a property was encumbered with a potential 
loss, even though such a loss may never have materialised, without reference to 
whether the nature of the loss was discovered.” This analysis, however, is 
inconsistent with the views expressed in the latest decisions. 

Until recently, the leading defective premises cases have repeatedly rejected the 
notion that recovery for repair costs is financial.” They have therefore ignored the 
obvious conflict between Pirelli and Junior Books Ltd v Veitchi Co Ltd% where 
recovery for economic loss for defective work was allowed despite the fact that 
no physical damage had been suffered at the date of the action.” As there appears 
to be no difference between the nature of the loss suffered in Junior Books and that 
suffered in Pirelli, it does not seem possible to deny that, based on Junior Books, 
there was an earlier cause of action before the chimney cracked. The conflict between 
the two cases is highlighted by the decision in Dove v Banhams Patent Locks Ltd” 
where, although no physical damage had been suffered, Mr and Mrs Dove’s 
predecessors in title were obliged to incur expense in repairing a defective security 
gate installed in 1967. Notwithstanding the availability of this action in Junior Books 
it was held that the action accrued only upon the occurrence of a burglary in 1979. 
Although a reluctance to bar the plaintiff's claim six years before the burglary is 
understandable, this decision is irreconcilable with Junior Books. The emergence 
of the more liberal approach taken to economic recovery in Junior Books raised 
the possibility that the courts would cease to reclassify as physical damage that which 
was really economic in nature, and acknowledge what they had been allowing in 
all but name. The fact that Lord Fraser elected not to grasp this opportunity is even 





91 Sutherland Shire Council v Heyman (1985) 156 CLR 424, 503—504 per Deane J; Hawkins v Clayton 
(1988) 164 CLR 539, 587—588 per Deane J, 600—601 per Gaudron J; Murphy v Brentwood District 
Council [1990] 2 All ER 908 (HL), 919—920 per Lord Keith, 925—926 per Lord Bridge; Department 
of the Environment v Thomas Bates & Son [1990] 2 All ER 943 (HL), 946 per Lord Keith. The decision 
in Sparham-Souter [1976] 1 QB 858 (CA) seems also to have been based on this reasoning; see 875 
per Roskill LJ, 880 per Geoffrey Lane LJ. See also Rossiter CJ, Stone M, ‘Latent Defects in Buildings: 
When Does the Cause of Action Arise?’ (1985) 59 ALJ 606, 612; Partlett DF, ‘The Implications 
of Sutherland Shire Council v Heyman for Building and Design Professionals’ (1986) 2 Building and 
Construction Law 33, 38 and Partlett DF, ‘Economic Loss and the Limits of Negligence’ (1986) 
60 ALJ 64, 73—74. 

92 See Grubb, op cit (n 83), 118; Holyoak JH, ‘Limitation Periods in Economic Loss Cases’ (1984) 
128 SJ 234 and Merkin R, Richards Butler on Latent Damage (London: Lloyds of London Press, 
1987) p 39 who appear to have assumed that this is the correct position. 

93 [1982] 2 All ER 753 (CA). 

94 Fora more detailed examination of the latent damage problems in the context of professional advice, 
see pp 238—242 below. 

95 See eg Dutton v Bognor Regis Urban District Council [1972] 1 QB 373 (CA); Batty v Metropolitan 
Property Realisations Ltd [1978] QB 554 (CA); Anns v Merton London Borough Council [1978] AC 728 
(HL) and Ketteman v Hansel Properties Ltd [1985] 1 All ER 352 (CA); [1987] AC 189 (HL). 

96 [1983] AC 520 (HL) (hereafter referred to as Junior Books). 

97 Both the Court of Appeal and the House of Lords in Kerteman v Hansel Properties Ltd [1985] 1 All 
ER 352; [1987] AC 189 simply held that Pirelli governed the case without attempting to rationalise 
the two cases. 

98 [1983] 2 All ER 833. 
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more significant when one considers that he formed part of the majority in Junior 
Books. 

Although there is considerable doubt as to the present status of the wider ramifica- 
tions of Junior Books,” there are strong signs that the Australian High Court will 
ultimately elect to classify the cost of repairing defects as economic loss. Deane 
J in Sutherland Shire Council v Heyman’ was strongly of the view that the 
damage was not material physical damage, but rather ‘loss or damage represented 
by the actual inadequacy of the foundation ... it is for the cost of remedying a 
structural defect.’'! 

The opportunity to re-evaluate the issue of the classification of damage resulting 
from defective structures also arose before the House of Lords in D & F Estates 
Ltd v Church Commissioners for England.’” In revising the previous trend of 
characterisation, their Lordships elected to view the loss sustained in renewing 
defective plasterwork as purely economic. This interpretation was strongly reiterated 
in the recent landmark decisions of Murphy v Brentwood District Council, where 
Deane J’s classification of the damage suffered in these sorts of cases was expressly 
approved, and Department of the Environment v Thomas Bates & Son.“ Similarly, 
the New Zealand courts have adopted this reasoning.'® 

Although there may at first be some difficulty with the concept that a crack in 
a wall is economic rather than physical damage, it must be remembered that it is 
the nature of the loss suffered rather than the reason why a plaintiff brings a claim 
that is the focal point in the classification of damage. There seems no doubt that 
whenever a plaintiff sues to recover the cost of remedying an existing defect, his 
loss is necessarily financial. Assuming that there is some scope for the recovery 
of this kind of pure economic loss in Australia, a plaintiff upon receiving information 
that his building is suffering from defects likely to cause deterioration will be able 
to commence proceedings for remedial costs immediately .' 








99 See eg Tate & Lyle Food and Distribution Ltd v Greater London Council [1983] 2 AC 509 (HL); 
Muirhead v Industrial Tank Specialities Ltd [1986] QB 507 (CA); Greater Nottingham Co-operative 
Society Ltd v Cementation Piling and Foundations Ltd [1989] QB 71 (CA); D & F Estates Ltd v Church 
Commissioners for England [1989] AC 177 (HL). The current criticism is also given powerful support 
by the American Supreme Court decision in East River Steamship Corporation v Transamerica Delaval 
Incorporated (1986) 106 S Ct 2295 which was followed by the United States Court of Appeals Third 
Circuit in Aloe Coal Co v Clark Equipment Co (1987) 816 F.2d 110. See further Markesinis BS, 
‘An Expanding Tort Law — The Price of a Rigid Contract Law’ (1987) 103 LQR 354 and Stephenson 
IS, ‘Goodbye Junior Books’ (1988) 138 New LJ 483. The Scottish courts, however, have taken a 
more favourable attitude; see Norwich Union Life Insurance Society v Covell Matthews Partnership 
(1987) SLT 452; Wilkinson AB, Forte ADM, ‘Pure Economic Loss — A Scottish Perspective’ (1985) 
JR 1 and Logie JG, ‘The Final Demise of Junior Books?’ (1989) JR 5. 

100 (1985) 157 CLR 424 (hereafter referred to as Heyman). 
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See also 600—601 per Gaudron J. 
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decisions which adopted this view (see eg Investors in Industry Commercial Properties Ltd v South 
Bedfordshire District Council [1986] QB 1034 (CA)), the retreat from the earlier position had been 
signalled by the English Court of Appeal in Muirhead v Industrial Tank Specialities Ltd [1986] QB 507 
and Simaan Contracting Co v Pilkington Ltd (No 2) [1988] QB 758. 

103 [1990] 2 All ER 908 (HL). 

104 [1990] 2 All ER 943 (HL). 

105 See eg Young v Tomlinson [1979] 2 NZLR 441 and Williams v The Mount Eden Borough Council 
(unreported, 2 April 1986; commented upon in (1986) 12 NZRL 267). 

106 There are two English judgments which have held that the date at which the plaintiff had suffered 
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the date the plaintiff took possession of the relevant subject-matter (see the argument at pp 227—228 
that this is the date of discoverability of the defect). However, in both cases the result was rationalised 
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The fact that damage caused by a defect may not only be economic in that the 
defect must be remedied, but also physical in that it causes structural deterioration 
in the property,'”’ leads to the possibility that a plaintiff may, in those jurisdictions 
which recognise recovery for pure economic loss, have two causes of action with 
two different limitation periods. Consequently, an owner of defective premises 
may be statute barred from recovering physical loss caused by a once latent defect 
and yet recover for economic loss caused by the same defect. This possibility exists 
by virtue of the fact that the principles in Pirelli’s case would apply to the former 
action while the latter is likely to be governed by a reasonable discoverability test. 
Such a situation is clearly absurd and conducive to uncertainty. Although it has 
been argued that a single uniform period applicable to all causes of action may prove 
unattainable,’ a solution that should be considered is the imposition of a discover- 
ability rule which would operate in the same manner irrespective of the classification 
of a particular loss (complemented by an ultimate time limit running from the date 
of completion of the structure).''° It would be no more unjust to proceed along 
these lines than to persist with such an illogical distinction. 


The ‘Doomed from the Start’ Exception 

Perhaps the most problematical aspect of the Pirelli decision is the inconsistency 
between the running of the general limitation period and the notion that a building 
may be ‘doomed’ from the date of its completion. Lord Fraser left the door open 
for exceptional cases by adding a qualification to the general proposition stating that: 


there may perhaps be cases where the defect is so gross that the building is doomed from 
the start and where the owner’s cause of action will accrue as soon as it is built.!!! 


As a result of this exception, the possibility exists that the design or workmanship 
in relation to a building may be so defective as to cause the limitation period to 
begin to run from the date of the plaintiff acquiring sufficient interest in the subject- 
matter to bring negligence proceedings. This is, indeed, a unique situation as it 
is contrary to the emphatic assertion in the rest of Lord Fraser’s judgment that the 





by the finding that the suffering of economic loss by the plaintiff rendered the subject-matter ‘doomed 
from the start’ (see pp 230—233 below); see Kaliszewska v John Clague & Partners (1984) 5 Con 
LR 62, 84 per Judge White QC; London Congregational Union Incorporated v Harriss & Harriss 
[1988] 1 All ER 15 (CA), 33 per Sir Denys Buckley. 

107 As Partlett DF, ‘The Implications of Sutherland Shire Council v Heyman for Building and Design 
Professionals’ (1986) 2 Building and Construction Law 33, 38 observed, it was probably the propensity 
of a latent defect to cause structural harm and Gibbs CJ’s failure to appreciate that although there 
may be a combination of both physical and economic loss the substance of the claim is for repair 
costs (ie economic loss) which led his Honour to conclude that the whole of the damage suffered 
in Heyman (1985) 157 CLR 424, 447 was physical. 

108 In fact, a building owner may have three different limitation periods if one takes an action for breach 
of contract into consideration, in which case time will run from the date of the breach. Until recently, 
additional claims against local authorities introduced a fourth period running from ‘when the state 
of a building is such that there is a present or imminent danger to health or safety of persons occupying 
it’; Anns [1978] AC 728 (HL), 760 per Lord Wilberforce; but see now Murphy v Brentwood District 
Council [1990] 2 All ER 908 (HL). The problem of different accrual dates is further complicated 
in England by virtue of s 1(5) of the Defective Premises Act 1972 (UK) which provides that an action 
for breach of any statutory duty under the Act is time-barred six years after the dwelling is completed. 

109 See English Law Reform Committee — Final Report on the Limitation of Actions, Cmnd 6923 (1977), 
para 1.10. 

110 This suggestion is examined in greater detail in Mullany, op cit (n 11). See also McGee A, ‘Limitation 
Periods’ (1984) 47 MLR 732, 734. 

111 [1983] 2 AC 1 (HL), 16. 


230 


March 1991] Limitation of Actions and Latent Damage 


cause of action arises not from the defect but from the damage caused by it, and 
therefore cannot predate that damage. !!? 

Two guidelines as to the scope of the exception emerge from Pirelli itself. Firstly, 
the facts must be exceptional. Secondly, mere inevitability of future damage resulting 
from the defect is insufficient to invoke the exception. Even though the negligently 
designed chimney would have inevitably suffered damage once it had been put into 
active use this was held not to be a sufficient ground on which to regard it as doomed 
from the start.! Having said this, while inevitability of damage is not a sufficient 
condition per se, it appears to be a requirement for invoking the exception. It is 
difficult to imagine how a structure which may or may not suffer damage, depending 
upon unforeseeable contingencies, could properly be described ‘as doomed from 
the start. Consequently, it is probably correct to say that, as a matter of principle, 
a building cannot be doomed from the start unless damage is inevitable either from 
subjecting the building to its anticipated and intended use or from the mere passage 
of time.!™ In order to consider how owners of defective structures are affected by 
such limitation constraints, it is convenient to consider the significance of the ‘doomed 
from the start’ exception by distinguishing between these two categories. 


Inevitability from Intended Use Damage in this class of case can be characterised 
as resulting from the operation of some external stimulus’rather than mere inevit- 
ability. There is no decision in which a building has been held to be ‘doomed from 
the start’ simply because it has suffered damage following anticipated use by the 
plaintiff. As illustrated by Pirelli itself, it is more difficult in a case of this nature 
to displace the general rule that the date of damage is that of the accrual of the 
plaintiffs action, as the triggering event, although foreseeable, cannot conceivably 
be as inevitable as the passing of time.''’ Dove v Banhams Patent Locks Ltd'"* is 
illustrative of the position. Hodgson J, expressing some difficulty with Lord Fraser’s 
exception, held that the original installation of a security gate was comparable with 
the building of the chimney in Pirelli, whilst the occurrence of a burglary was to 
be compared with the coming into existence of the cracks. Accordingly, his Lordship 
held that the action accrued only at the time of the burglary and was, not statute- 
barred, even though it could be argued that a defective security gate would inevitably 
lead to a break in." 


Inevitability in Time As has been pointed out, something more than mere inevitability 
is required before the courts will adopt the ‘doomed from the start’ principle. 
However, the courts have been most reluctant to stipulate the requisite factors. The 
decided cases demonstrate that where damage is inevitable with the mere passing 
of time, there is an apparently undefined line between subject-matter doomed from 
the start and that which is not so doomed. For example, of the cases involving 


112 See Ketteman v Hansel Properties Ltd [1987] AC 189 (HL), 205—206 per Lord Keith. 

113 ibid. 

114 Merkin, op cit (n 92), 36. 

115 It is for this reason that Judge Stabb QC’s assertion in Bromley (1985) 4 Con LR 44, 52 that the 
distinction between the two categories of cases is really a ‘distinction without a difference’ appears, 
with respect, to be ill-considered. 

116 [1983] 2 All ER 833. 

117 [1983] 2 All ER 833, 840. An analogous decision is London Congregational Union Incorporated v 
Harriss & Harriss [1988] 1 All ER 15 where despite the fact that a building was prone to flooding, 
the action only accrued on the date of flooding. See also Holden v Goodridge and Wyong Shire Council 
(1985) 55 LGRA 231 (NSW) and Page v Castlemaine City Council (1988) 66 LGRA 296 (Vic). 
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defective foundations two have adopted the general Pirelli proposition!!! and one 
has applied Lord Fraser’s exception.'' Similarly, it has been held that bricks 
which have not been properly fired and will thus inevitably absorb water are not 
doomed from the start,'?° nor is cladding in the form of stone mullions which had 
been improperly laid,'?! while defective roofing liable to blow off at any time!” 
and a malfunctioning central heating air conditioning system’? have been held to 
render the respective buildings in which they had been installed doomed from the start. 

In Kensington and Chelsea and Westminster Area Health Authority v Wettern 
Composites Ltd,’* Judge Smout QC qualified the ‘inevitability’ argument by 
holding that, for a building to be doomed from the start, the defect would have 
had to give rise not just to an inevitability but to an ‘impending inevitability’ of 
damage. Judge Stabb QC in Bromley, recognising that a defectively constructed 
reinforced concrete building will inevitably suffer damage as a reuslt of corrosion, 
and clearly seeking to keep the ‘doomed from the start’ category ‘very much the 
exception,’ expressly approved Judge Smout QC’s ‘impending inevitability’ test.'6 
However, his reluctance to give effect to Lord Fraser’s exception prompts the question 
of how impending the inevitability of damage has to be. Given that there is often 
a multitude of factors that influence the rate of deterioration in buildings, it may 
be extremely difficult to pinpoint exactly how soon after defective construction 
damage will occur. In Bromley damage in the form of hairline cracks occurred after 
seven years, but was nevertheless held not to have been so impendingly inevitable 
as to satisfy Judge Smout QC’s test.!” It appears that the ambit of Lord Fraser’s 
exception is being narrowed to the point of requiring the inevitability of the structure 
sustaining damage almost immediately, if not immediately, after construction. ' 
If this trend continues, arguments based upon the ‘doomed from the start’ exception 
appear doomed to failure. 

It has been argued that the cases in which the ‘doomed from the start’ exception 
has been adopted!” proceed on the premise that a defect in the construction of a 
building may render it, in its defective state, a damaged article from the begin- 
ning." Such reasoning blurs the critical distinction which Lord Fraser went to 
great lengths to draw — namely that between a defect and the damage resulting 
from that defect, and has been expressly disapproved of by Judge Stabb QC in 
Bromley. There is, however, clear authority for the proposition that the ‘doomed 
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from the start’ exception is not concerned with the distinction between existing defects 
and subsequent damage, but with the rather different question of whether or not 
the subject-matter was physically damaged on its transfer to the plaintiff. In London 
Congregational Union Incorporated v Harriss & Harriss, Ralph Gibson LJ stated: 


[T]he Tozer Kemsley case ... could be regarded either as a case in which the defect resulting 
from negligent design constituted itself the physical damage ... or as an example of a ‘gross’ 
defect within Lord Fraser’s dictum: I do not think that there is any real difference. As to 
the insecure roofs in the Chelmsford District Council case 1 would again agree that such a 
defect might well also properly be regarded as giving rise to an immediate duty ... on the 
part of the building owner . . . to carry out repairs to remove the defect so as to avoid physical 
damage shown to be likely to occur in the immediate future, and thus a case in which the 
law would accept that damage had occurred and the cause of action accrued. In such 
circumstances also the defect is ‘gross’ and I think, within the class of cases contemplated 
by Lord Fraser in his dictum." 


Such an interpretation sits well with Pirelli in so far as it does not require any 
modification to the underlying general principle, differing only in so far as there 
would be an absence of a time delay between construction and damage. It may be 
that the Australian courts will be tempted by the opportunity to reconcile the ‘doomed 
from the start’ concept with general principles, rather than electing to ignore Lord 
Fraser’s exception completely! or reducing its status to that of a ‘cautionary 
dictum.”' 

Alternatively, the distinction between defect and damage could be clearly main- 
tained if the exception was classified as merely part of the wider notion that economic 
loss may cause time to run from the date of the transfer of the building." As all 
defective subject-matter requires repairs prior to the onset of physical damage, a 
distinction would need to be drawn between the forms of economic loss that render 
a building doomed from the start and those which do not. Presumably this would 
depend upon whether the defect is or is not ‘gross.’ However, policy considerations 
may greatly influence the Australian courts in their decision. Presumably Lord 
Fraser’s exception was intended to benefit plaintiffs, yet in theory it grants the 
advantage of an earlier commencement of the limitation period to a defendant whose 
negligence has caused an exceptionally serious defect — a situation which must be 
considered most undesirable. '!*° 


Successive Purchasers 
Lord Fraser in Pirelli stated obiter that the duty of care owed by those in the 
construction process: 
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Brandon in the appeal to the House of Lords [1987] AC 189, 207 who dismissed Lord Fraser’s comments 
as ‘no more than obiter dicta.’ Judge Bowsher QC in The University Court of the University of Glasgow 
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is owed to the owners of the property as a class and that if time runs against one owner it 
also runs against all his successors in title. No owner in the chain can have a better title than 
his predecessors. !37 


It follows that a purchaser of a building with a defect which has manifested itself 
in some undiscovered damage (for example, hairline cracks) would ‘take over’ the 
cause of action in some undefined manner as at the date that he acquires the property. 
By implication the subsequent purchaser’s cause of action would accrue at the same 
time as that of the original owner.'* It follows also that the subsequent owner 
would only be able to maintain a claim while the six years from the date of physical 
damage remains unexpired. Such an argument is clearly contrary to the established 
principle that there can be no claim in tort for damage to property in which the 
plaintiff has no proprietary interest, nor for damage to property belonging to the 
plaintiff that occurred before he acquired his interest.'° It seems likely that Lord 
Fraser was primarily concerned with the possibility of an indefinite postponement 
of the limitation period where there was a quick succession of sales, each within 
six years and probably did not address his mind to the accrual of actions to subsequent 
purchasers.'“° However, despite Lord Fraser’s motives, such a possibility is clearly 
‘less obnoxious than the alternative.’'*' It is not only objectionable on policy 
grounds, but also manifestly unfair for a limitation period to be running against 
someone who has not yet acquired a proprietary interest.'* 

Lord Fraser appears, with respect, to have overlooked the fact that causes of action 
do not run with the land, rather they must be assigned by a plaintiff by his predecessor 
in title. As Judge Newey QC in Perry v Tendring District Council“ explained, 
a subsequent purchaser is unable to maintain a claim in the absence of some express 
transfer to him of the right to sue by the person during whose ownership damage 
was sustained.'45 He went on, however, to identify some considerable difficulties 
associated with applying this notion in the context of latent damage. Notice to the 
debtor is required for an effective assignment! and this is most unlikely to have 
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been given if the damage was latent but real at the date of the purchase. Clearly 
there can be no intention to assign a right of action if neither party is aware of its 
existence. Even assuming that there could perhaps be an equitable assignment, '*’ 
an assignee would still face the problematical concept that the assignee ‘stands in 
the shoes of the assignor.’ In the event that latent damage is sustained during the 
tenure of the original owner, the vendor can be assumed to have obtained the full 
market price for an undamaged building and will therefore have suffered no loss. "48 
As an assignee cannot be in any better position than the assignor, the subsequent 
purchaser’s damages would therefore be nil. 

The potential injustice created by the House of Lords’ reasoning was considered 
by Judge Hawser QC in RL Polk & Co (Great Britain) Ltd v Edwin Hill & 
Partners.‘ He sought to avoid unnecessary hardship by holding that a purchaser 
might sue if he had no knowledge and, could not by the exercise of reasonable care 
have acquired knowledge, of the existence of the damage as at the date of the 
purchase.'5! Judge Hawser QC was of the view that a subsequent owner who was 
aware, or ought to have been aware, that a structure was damaged when he bought 
it would have no cause of action because, armed with that information, he could 
have, and should have, bargained for a reduction in the sale price. Judge Hawser 
QC did recognise, however, that such an approach might be considered too generous 
to a potential defendant who may only be liable if the damage occurred during the 
purchaser’s tenure. 

The difficulty as to who can sue would, in those jurisdictions where parties are 
able to recover for pure economic loss, be similarly resolved by the correct 
categorisation of the loss suffered as economic. Assuming that this kind of loss is 
incurred upon the discoverability of the defect,'** a defective building owner’s 
cause of action is not complete and time would not commence to run until that date. 
It follows from this that the range of possible plaintiffs is necessarily restricted to 
those persons who have an interest in the property at the time when the inadequacy 
is first known or manifest. Although subsequent purchasers would have no cause 
of action against a negligent professional if the defect is discovered during the tenure 
of an earlier owner,'? no unfairness would result from this approach. This is 
because any inadequacy would presumably be reflected in a reduction in the purchase 
price.' In addition, the option, albeit an unusual one, of paying full market value 
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for the defective structure in consideration for an assignment of the vendor’s cause 
of action would remain. '55 

As Lord Fraser gave no authority for his novel approach in relation to subsequent 
purchasers, there appears to be no reason to re-examine the clear, logical and 
established general principle in Australia. Certainly Thorp J in Paaske v Sydney 
Construction Ltd's recognised the lack of authority for his Lordship’s reasoning 
and clearly was of the view that Pirelli does not affect the New Zealand position 
that time can only run from the acquisition by the claimant of an interest in the 
property. Given the strong reiteration of the general principle by Brennan J in 
Heyman, it is unlikely that the Australian courts will adopt the same approach. !*7 


Successive Damage 

A matter not considered by Lord Fraser is the possibility of there being successive 
occasions of damage arising out of the same defect. Lord Halsbury in Darley Main 
Colliery Co v Mitchell's laid down the general principle that a building can only 
be damaged once and that physical damage does not give rise to successive causes 
of action as each new manifestation of the original damage occurs. His Lordship 
stated: 


No one will think of disputing the proposition that for one cause of action you must recover 
all damages incident to it by law once and for ever. A house that has received a shock may 
not at once shew all the damage done to it, but it is damaged none the less then to the extent 
that it is damaged, and the fact that the damage only manifests itself later on by stages does 
not alter the fact that the damage is there; and so of the more complex mechanism of the 
human frame, the damage is done in a railway accident, the whole machinery is injured, 
though it may escape the eye or even the consciousness of the sufferer at the time; the later 
stages of suffering are but the manifestations of the original damage done, and consequent 
upon the injury originally sustained.'*? 
This view was strongly endorsed by Brennan J in Heyman who felt that if latter 
stages of suffering when they, without external cause, reached a greater degree of 
severity than the original injury, were to be treated as fresh damage this would be 
inconsistent with the ‘once and for all’ rule stated by his Lordship.!@ By contrast, 
the New Zealand courts have taken the view that ‘it is a question of fact and degree 
whether damage is sufficiently distinct to result in a separate cause of action.’!®! 
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In Mount Albert Borough Council v Johnson'® it was held that there was a differ- 
ence and an interval marked enough (three years) to justify treating a major subsidence 
as distinct from an earlier subsidence — a difficult notion to accept given that the 
latter damage seems to have been simply an exacerbation of the former. Brennan 
J was critical of this proposition observing that it could theoretically lead to an endless 
series of claims wherever a defect manifested itself in fresh damage to a building 
and that on the strength of that damage alone, any person who had an interest in 
the property at the time would have a cause of action.'® Thus, on this approach, 
the original owner or subsequent purchaser of a slowly deteriorating building may 
be able to bring a succession of claims recovering for each new crack or spall! 
that occurs, yet on the basis of Pirelli, be unable to claim a remedy for the defect 
which is causing the damage. Even if one assumes that the measure of damages 
for this kind of loss is the diminution in value of the property or the cost of making 
repairs, and that this is recoverable, problems still arise if different causes of action 
are allowed to vest in different persons. Assume, for example, that the first owner 
of a building recovers for the cost of repairs for damage before it reaches the critical 
stage, but sells for full market value without expending the money recovered on 
repairs.'® Presumably the second owner would be entitled to recover for the total 
loss of value in the premises once the damage reaches the critical stage.'** Thus, 
the negligent professional responsible may conceivably have to pay for repairs twice 
over, or indeed continue to pay for repairs to remedy the underlying defect which 
may never be rectified by subsequent purchasers.'!” 

Practical difficulties may also hinder the application of the New Zealand approach. 
As the rate of deterioration in buildings often depends upon a multitude of factors, 
it may prove impossible to predict whether the intervals between the various stages 
would be marked enough to satisfy the test. This aspect aside, the difference between 
the various forms of damage may be so minimal as to be regarded as insufficiently 
distinct for latter manifestations to be classified as separate and distinct damage 
rather than merely continuations of former manifestations. The determination of 
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the point in time beyond which damage is regarded as new may well prove elusive 
in cases involving structures subject to chemical and mechanical modes of 
failure.'** In order to avoid the adverse legal and practical ramifications of the 
New Zealand view, it seems that the Australian courts are likely to adopt Brennan 
J’s approach.'® 


Professional Advisers 


The problems of latent damage are not confined to construction cases. Defective 
advisory or drafting work carried out by lawyers, accountants, bankers, valuers, 
stockbrokers and other professional advisers may not become apparent until years 
after it was completed and sought to be relied upon. The primary problem faced 
in this context has been to determine the date when the cause of action against the 
adviser accrued. There are at least four possible candidates for the commencement 
of the running of time in these sorts of cases; the date of the giving of the advice, 
the date when it was acted upon, the date on which loss becomes inevitable and 
the date of financial loss consequent upon the reliance.'® Two pre-Pirelli decisions 
have held that if as a result of the defendant’s negligence a plaintiff is exposed to 
contingent liability for future loss or acquires diminished contractual rights, this 
will constitute actionable damage in claims for this kind of pure economic loss. 
This reasoning is based on the view that a depreciation in the value of the property 
in question is quantifiable at the date of its acquisition, albeit that a precise calculation 
of the full pecuniary loss suffered is not possible at that time. Thus, it has been 
held that in an action against solicitors in respect of an agreement drafted by them 
in such a way so as to increase their client’s liability to capital gains tax on the 
sale of her farm, the client’s cause of action accrued upon the execution of the 
agreement and not when the farm was sold or a tax assessment made.'7!' The best 
known authority in which this reasoning was adopted is Forster v Outred.'” In that 
case the plaintiff claimed that the defendant solicitors had advised her negligently 
in relation to a transaction under which her property was charged as security for 
a loan made to her son. The Court of Appeal was unanimously of the view that 
actual loss (as distinct from prospective loss) was suffered when the mortgage deed 
was executed and not when an attempt was made by the mortgagee to enforce his 
security. The property was encumbered upon execution of the deed and she incurred 
a contingent contractual liability even though that contingent liability had not, at 
that point in time, matured into quantified financial loss. 

If it is accepted that actual loss was suffered in these cases in the form of an 
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immediate drop in the market value of the property upon the execution of the agree- 
ments in question, then they can be seen to support the Pirelli view that actual damage 
and not discoverability governs the running of time. Doubts, however, were expressed 
by Hodgson J in Dove v Banhams Patent Locks Ltd‘? as to whether Forster could 
survive in the wake of Pirelli. Although the precise reasons behind this reservation 
were not revealed, it seems that His Lordship had some difficulty perceiving defective 
drafting or advisory work as capable of causing immediate and actionable loss. By 
implication, Hodgson J was of the opinion that deficiencies of this nature are mere 
concealed defects which may or may not manifest themselves in consequential damage 
and thus that until that date actions in respect of such work will not accrue. Even 
if one assumes that this interpretation is correct, it does not necessarily follow that 
the approach adopted in Forster is inconsistent with that in Pirelli. Lord Fraser 
appeared to accept that his reasoning would not be capable of direct application 
in every case involving latent damage. Counsel for the defendant engineers submitted 
that the fault of his clients in advising on the design of the chimney was analogous 
to that of a solicitor who gives negligent advice on the law which results in a client 
suffering actionable damage and a cause of action accruing when the client acts 
on the advice. His Lordship declined to decide this point but stated that in his own 
view this submission was ill-founded.'% It is arguable that by doing so, Lord 
Fraser has, in effect, condoned the adoption of different limitation strategies in 
different situations. Thus, it may be that even if a subjection to a risk of economic 
loss is incapable of classification as actual damage, it is nevertheless sufficient to 
commence the running of time in these kinds of professional advice cases. Such 
an approach compounds the unfairness in Pirelli in that it starts the action running 
even earlier than the normal accrual date. Although a plaintiff could be said to be 
in no worse position where the exposure to the risk of later loss is itself seen as 
giving rise to immediate and actionable damage, he will be severely prejudiced in 
respect of other types of claims where this is not held to be the case. There is 
no theoretical justification for a dichotomous approach to the accrual of actions in 
negligence. No difference in principle exists between a building liable to collapse 
in the future and one subject to a security which is liable to be enforced in the 
future.!° Claims in respect of each should, therefore, run from the same date. 
The questions of the possibility, justification and effect of different accrual dates 
for different actions in negligence is, to some extent, a moot point in the context 
of professional advice. A line of post-Pirelli decisions make it clear that arguments 
that the true nature of the loss in these types of claims is potential rather than 
immediate will rarely be entertained. Thus, these cases sit squarely with the general 
principle enunciated by the House of Lords. The Forster reasoning was applied 
by the Court of Appeal in Baker v Ollard & Bentley'” where it was held that an 
action against solicitors for their failure to ensure that the plaintiff's occupation of 
premises was secure accrued on the date of the conveyance and not at the time when 
the co-owners sought an order for sale of the premises. At that date the plaintiff 
had received something less than what he had expected to obtain. Similarly, in Costa 
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176 See Brown GB, ‘Limitation periods in negligence’ (1983) 2 Litigation 229, 232. 
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v Georghiou,'® loss was held by the Court of Appeal to have occurred upon the 
execution of a lease with a defective rent-review clause. The fact that this drafting 
flaw was not discovered until an attempt was made to invoke the clause did not, 
in the court’s opinion, alter the fact that damage to the value of the lease was 
quantifiable on the date of execution. In Aikman v Hallet & Co'™ a plaintiff sued 
his former solicitors in relation to the acquisition of an interest in real property, 
alleging that they negligently advised him to surrender a valid head tenancy of a 
farm in return for a less secure sub-tenancy. Steyn J saw no difficulty in ruling 
that an immediately quantifiable financial loss was suffered on the surrender of the 
original tenancy. 

Hodgson J’s comments were expressly disapproved by Neill LJ in D W Moore 
& Co Ltd v Ferrier.'® The facts concerned a restrictive covenant in a contract 
between the plaintiff insurance broker company and an employee/director/shareholder 
(F). It was designed to prevent F from engaging in any business connected with 
insurance or insurance broking within a radius of 15 miles of the plaintiff company’s 
base or from canvassing the company’s clients for a period of three years from his 
ceasing to be connected with the company. On its true construction the covenant 
was defective because it only operated in the event of F ceasing to become a share- 
holder of the company and not upon his ceasing to become an employee/director. 
The Court of Appeal rejected the argument that the cause of action in tort only accrued 
when F sought to do an act which a properly drafted covenant would have prevented. 
Actual damage was held to have been suffered by the plaintiff when the agreement 
was drafted in as much as the plaintiff had obtained a covenant which was of less 
value than that which it ought to have received. 

The decision in Iron Trades Mutual Insurance Co Ltd v J K Buckenham Ltd**' 
also supports this reasoning. In that case the plaintiff insurers engaged the defendant 
brokers to place reinsurance in respect of their underwriting accounts. The company 
with which the defendant placed the reinsurance subsequently sought to avoid the 
contracts on varous grounds which the plaintiff asserted were attributable to the 
defendant’s breach of duty. Mr Rokison QC held that actual damage was suffered 
when the voidable reinsurances were procured because the plaintiff had not obtained 
the valid and effective cover which the defendant had been engaged to deliver.'” 

This approach has also been adopted without question in Australia.'** However, 
certain dicta of Gaudron J in Hawkins v Clayton'** may cast some doubt upon the 
correctness of Forster. In a case involving an interest in recouping moneys advanced, 
her Honour was of the view that: 


it may be appropriate to fix the time of accrual of the cause of action when recoupment becomes 
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impossible rather than at a time when the antecedent right to recoup should have come into 
existence, for the actual loss is sustained only when recoupment becomes impossible.'* 


Notwithstanding these comments, it is suggested that, until the issue falls squarely 
for examination by the High Court, parties would be wise to proceed on the assump- 
tion that the reasoning in Forster will continue to be applied in Australia. Having 
said this, the Court of Appeal in both Forster and Moore was at pains to emphasis 
that it was not laying down a general rule that claims in respect of advice leading 
to the execution of documents will always accrue upon the execution. There may 
be cases where reliance upon negligent advice does not result in immediate loss 
to the plaintiff. In these situations damage may only arise upon the occurrence of 
some later event merely facilitated by the initial reliance in which case an action 
will accrue at that later time.'®* This is illustrated by the decision in UBAF v 
European American Banking Corporation.'®* The plaintiff was induced to lend 
money to two companies by the alleged negligent misstatements of the defendant 
bank. The two companies ultimately defaulted under the loan. The Court of Appeal 
distinguished Forster and refused to find that the plaintiff had suffered damage upon 
its entering into the contracts. Ackner LJ was of the view that the limitation period 
did not inevitably run from the date of the advance because it might be shown that 
the value of the chose in action acquired in exchange for the loan did not fall below 
the value of the loan until some later date. In the context of solicitors’ negligence, 
however, plaintiffs who seek to mount arguments based on this ruling will face a 
significant hurdle. This is because solicitors will seldom be engaged to advise on 
whether (as distinct from how) to enter into speculative arrangements of this 
kind. '88 

A similar approach to that adopted in UBAF was favoured in Mathew v Maughold 
Life Assurance Co Ltd.'® In that case a husband and wife entered into a scheme 
designed to minimise the estate duty payable on the husband’s death. In order to 
achieve the desired result it was necessary for the wife to exercise an option in the 
event of her husband surviving for more than seven years from the settlement date. 
The husband was given insufficient warnings of this need by professional advisers 
and as a consequence his wife failed to take the necessary action at the appropriate 
time. Leonard J held that the scheme was effective and that no loss was incurred 
upon entering into it. Rather, it was suffered only when the contingency occurred 
and the option was not exercised due to the negligent failure to give proper 
advice.'® This situation will be relatively rare and it is submitted that in the 
majority of cases the cause of action will accrue upon the date of reliance. '”! 

Proceeding on the assumption that the Forster line of authority will usually prevail, 
plaintiffs in these sorts of cases will theoretically be able to sue from the date of 





185 ibid, 601. Note also Zoreff v Elcom Credit Union Ltd (1990) ATPR 41-009, 51,157 per Hill J. 

186 See Merkin, op cit (n 92), 58. 

187 [1984] QB 713 (hereafter referred to as UBAF). 

188 See McGee A, ‘Negligent advice by solicitor: the limitation problem’ (1988) 4 PN 116. 

189 (1985) 1 PN 142. This decision was subsequently reversed on a different point by the Court of Appeal; 
see (1987) 3 PN 98. See also Lee v Thompson (1990) 6 PN 91 (CA). 

190 This is consistent with the approach taken in Midland Bank v Hett Stubbs & Kemp [1979] Ch 384 
and Webber v Gasquet, Metcalfe & Walton (1982) 132 New LJ 665. 

191 Different considerations will, however, apply to cases involving the defective preparation of wills. 
Clearly an intended beneficiary cannot be said to have suffered loss before the testator’s death. The 
will may be revoked, the intended beneficiary may predecease the testator, the defect could be remedied 
before either of these events occur or the will might be defective for some other reason (eg if the 
testator is of unsound mind); see Ross v Caunters [1980] Ch 297. 
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execution of the relevant documents.'? In practice, however, it is most unlikely 
that this option will be taken for actual financial loss may never occur and litigation 
may never be necessary. Moreover, any award of damages at this early stage would 
be discounted considerably to allow for the fact that the contingent liability may 
never mature and would inevitably be less than the loss suffered if the risk did 
materialise. !% 

Although the vexed questions of the date and nature of actionable damage have 
plagued both categories of latent damage cases, most of the other concerns raised 
in the context of defective premises have not surfaced in relation to professional 
advice. It seems, for example, that the ‘doomed from the start’ exception has not 
been pleaded outside the construction sphere. It may be that the reason for this is 
that where acts of reliance will inevitably lead to financial loss the cause of action 
already accrues from a very early date; that is, the date the plaintiff so acts. In this 
situation a successful plea that the exception applies would be likely to result in 
an action being held to accrue from the date the advice was given although not acted 
upon.'* In many cases the time difference between these two dates will not be 
marked enough to warrant the uphill battle faced by defendants to convince the court 
that the exception should be applied.'°° There would, however, be a significant 
benefit to be gained in cases where loss is not the inevitable result of the plaintiff s 
reliance. The accrual date flowing from an application of the exception would be 
much earlier than the date that actual and quantifiable damage was suffered. Arguably, 
an attempt could be make to invoke the ‘doomed’ concept on the ground that advisory 
or drafting work was based on a fundamentally erroneous view of the law. However, 
as previously noted, the current trend has been to place severe restrictions upon 
the operation of the exception. '% 

There may be some difficulty in reconciling the approach taken in Forster with 
the ‘once and for all’ principle laid down by Lord Halsbury in Darley Main Colliery 
Co v Mitchell'” and reiterated by Brennan J in Heyman.'® If the risk of financial 
loss does materialise the plaintiff can be said to have suffered loss on two occasions 
but arising out of the same breach of duty; that is, an immediate depreciation of 
the property in question consequent upon the execution of the relevant documents 
together with the financial loss which materialised at the later date. Due to the 
existence of many contingencies it will be almost impossible for a court to accurately 
assess the whole of the quantum of damages at the reliance stage.'” 


Conclusion 


The modern judicial approach to the difficulties faced by the sufferers of latent tortious 
damage has, in all contexts, been manifestly unfair and given rise to unnecessary 
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complications. The courts’ paramount obligation to ensure that justice is done (and 
perhaps more importantly, seen to be done) has not been satisfied. Innocent plaintiffs 
who have had the misfortune of suffering undetectable damage can rightly feel cheated 
by the strict application of the law designed to prevent stale claims rather than to 
permit wrongdoers to go unaccountable for the harm they cause. The injustice of 
this state of affairs has led a number of jurisdictions to consider how the law might 
be changed by statute. 


(The author’s ‘Reform of the Law of Latent Damage’ will be published in the July 
1991 issue of the Review.) 
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Public Housing after the Local Government and 
Housing Act 1989 


James Driscoll* 


Nothing in this Act shall be taken to require (or to have at any time required) a Local Housing 
Authority itself to acquire or hold any houses or other land for the purpose of this part.! 


Introduction 


Local housing authorities have faced more than a decade of legal and fiscal measures 
designed to transform the premises that have traditionally underpinned municipal 
housing.? The right to buy? and the encouragement of voluntary sales‘ by local 
authorities has divested many of them of some of their better housing stock.’ This 
has also led to a situation where some of the smaller authorities have either decided, 
or felt compelled, to dispose of the remainder of their housing stock.‘ 

In a White Paper published in 1987,’ the Government set out its plans for the 
future of council housing. Councils are no longer to be primary providers of rented 
housing, so much as institutions that have an enabling role — one where they 
encourage a diversity form of landlordism, by encouraging the development of 
housing associations and other private landlords. This was to be seen along side 
efforts to arrest the decline of the privately rented sector, encouraging further growth 
of owner occupation, and preventing any further expansion of municipal rented 
housing provision. 

Some efforts were made to pursue these objectives in the Housing Act 1988.8 
The Act is phasing out the use of secure lets and the charging of fair rents by registered 
housing associations, as well as phasing out Rent Act protection for the tenants of 
unregistered housing associations and other private landlords.? The Act also 
contained provisions making it easier to enforce the right to buy!" and other 
miscellaneous provisions relating to the privately rented sector.'! So far as the 
public sector is concerned, Parts III and IV of the Act introduced measures — Housing 
Action Trusts and the Change of Landlord provisions — which were designed to 


*Principal Lecturer in Law, South Bank Polytechnic. 
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transform local authority housing. So far, these provisions have had a very limited 
impact. The Government strategy of introducing housing action trusts on an experi- 
mental basis appears to have collapsed in the face of hostility on the part of the 
tenants concerned.'? The change of landlord provisions appear to have foundered 
as a product of their very complicated procedures, as well as limited interest on 
the part of housing associations and other private landlords, not to mention the 
determined opposition on the part of some local authorities." 

A significant part of the Local Government and Housing Act 1989 is directed 
towards the public housing sector. These new measures are the reformulated housing 
revenue account requirements, the new system governing housing and other 
capital expenditure controls! and related issues flowing from the provisions 
regulating local authority interests in companies.'® The new provisions are likely 
to have far more subtle and far-reaching effects than those appearing in the Housing 
Act 1988. One effect of the new Housing Revenue Account provisions, for example, 
will increase the level of council rents, making owner occupation a more attractive 
proposition for some council tenants than it would otherwise be. Moreover, the 
new framework governing capital expenditure will make housing an increasingly 
expensive service for local authorities to maintain. 

The housing provisions in the 1989 Act are not, however, limited to the public 
sector. There are a host of miscellaneous matters affecting both the private and public 
sectors as well as the redefined powers and duties under which local authorities 
must now deal with unfit, or otherwise unsatisfactory housing. These matters — 
which are outside the scope of this note — are not therefore considered further." 

The new framework governing housing revenue and expenditure is of some 
considerable complexity. It is best understood by first briefly recounting the major 
features of the system it replaces (the ‘old system’) as well as those features of the 
old system that the Government wants to change. The main provisions are to be 
found in Parts IV, V and VI of the 1989 Act as well as those matters set out in 
Schedules 3 and 4, in addition to which there is a mass of regulations, Secretary 
of State Determinations and Directions, and Government circulars. The new 
framework has been in force since 1 April 1990. 


The Old Housing Revenue Account Provisions 


The Setting of Council Rents under the Old System 


Apart from a brief period in the 1970s, local authorities have had (until the 1989 
Act) a wide discretion in the setting and reviewing of rents charged for their 
dwellings.'® The levels of council rents have been at the heart of some of the most 
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significant controversies in post-war housing policy. The debate became more 
contentious from the later 1950s onwards when, after the de-control of private rents, 
council rents started to fall behind market levels in the private sector.” Issues 
relating to council rents have been the subject of litigation where the courts have 
asserted jurisdiction to intervene if a local authority failed to maintain a fair balance 
between the interests of its tenants, compared with the more general interests of 
its ratepayers.?) Only one challenge, however, has been successful, and this 
involved an unusual case of a device used by a local authority to mitigate the effects 
of the Housing Finance Act 1972.77 The main purpose of the 1972 Act was to 
eliminate local authority rent setting discretion by gradually applying the fair rents 
machinery of the Rent Acts to council rents.” This experiment, which was resisted 
by many local authorities, was short-lived, and it was repealed in 1975.74 However, 

those parts of the Act that established a national system of means-tested rent rebates 
was retained. 

With the failure of the 1972 Act to push council rents up to private sector levels, 
central government has, since the late 1970s, sought to influence council rents 
indirectly. The Housing Act 1980 — which is chiefly remembered for introducing 
the Right to Buy and other statutory rights for council tenants — changed the system 
of central government housing subsidies.” These provisions enabled Government 
to make assumptions on matters such as rent and repair and maintenance costs in 
assessing an authority’s eligibility for grant. Thus subsidy entitlement became based 
on the notional state, rather than the actual state, of an authority’s housing revenue 
account. Hence, subsidy entitlement became based on the difference between notional 
income and notional expenditure — in other words, based on any notional deficit 
in the account.’ 

Since Government made assumptions that rents were to increase, the notional 
deficit of local authorities sank nationally, and subsidies therefore began to fall. 
A point was soon reached where most local authorities did not have a notional deficit 
on their Housing Revenue Accounts and they were therefore not entitled to any 
central housing subsidy at all.?® Once this point was reached, however, the ability 
of central government to influence rent levels through housing subsidy started to 
wane. Some influence over rents was, however, retained through a new block grant 
system component in the rate support grant system, that was also introduced in 1980. 
Here again, Government could make its own assumptions about rent increases when 
calculating entitlement to rate support grant, and in this way influence the level 
of council rents.” 

The Housing Act 1980 also abolished the principle that local authorities could 
not make a profit on their housing revenue-accounts. Some authorities had been 
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able to generate surpluses on their housing revenue accounts with the consequential 
ability to transfer these surpluses to their general rates fund.” 

Whilst Government succeeded in forcing up council rents, local authorities still 
retained some discretion in the setting of rents. Such practices as rent pooling, under 
which rents for recently constructed dwellings could be subsidised by maintaining 
rents on older properties, continued in existence.*! 


Subsidy Entitlement under the Old System 


Under the old system, central government provided assistance to council housing 
through three separate channels: housing subsidy, rent rebate subsidy and the old 
rate support grant. It has already been noted how the housing subsidy element, which 
was a deficit subsidy, was gradually withdrawn from local authorities to the point 
where in the 1987/88 financial period, only 95 authorities were in receipt of this 
subsidy. As to the rent rebate subsidy, central government provided most of the 
funding for the administration of housing benefits; housing benefits included the 
old rate rebate system, rent allowances for private tenants and rent rebates for council 
tenants. In the 1987/88 financial period, only 98 authorities were in receipt of this 
subsidy; one half of this number were included in the figure for the authorities who 
were receiving housing subsidies. The general rate support grant, under the old 
system, was capable of including a housing element to deal with any rate fund 
contributions to the housing revenue account. This form of subsidy was also gradually 
withdrawn from most authorities. 

However, the gradual withdrawal of these subsidies did not eliminate local authority 
discretion in relation to the housing revenue accounts. The survival of this level 
of discretion is illustrated by a number of anomalies that arose under the old system. 
For example, in 1987/88 some authorities were still receiving a central government 
subsidy through housing subsidy and the rate support grant whilst another group, 
also in receipt of these grants, were about to make a rate fund transfer from the 
housing revenue account. Moreover, of the 95 authorities who received housing 
subsidy, 24 of them made a profit on the housing revenue account. 


The Housing Revenue Account under the Old System 


The statutory requirement to keep a Housing Revenue Account (HRA) is not new. 
Housing authorities have been required to maintain a HRA since 1935.” Under the 
previous requirements, which were set out in Part XIII of the Housing Act 1985, 
housing authorities could make contributions to the HRA from the general rate fund, 
so as to ensure that the fund was in credit at the close of a financial year. In this 
way, housing authorities could mitigate the effects of subsidy withdrawal on its council 
dwelling rents.* 


The New Housing Revenue Account Provisions 


The new statutory requirements are those set out in sections 74 to 78 of, and 





30 See New Financial Regime for Local Authority Housing in England and Wales, paras 4—6 (1988). 
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Schedule 4 to the 1989 Act, as well as those prescribed in Determinations made 
under these provisions.” These provisions prescribe the properties to which the 
account must relate and the items that must be credited and debited to the HRA. 
An authority must maintain a HRA even though it may have disposed of all properties 
covered by the account, unless the Secretary of State consents otherwise. 

Under the new HRA provisions, housing authorities’ rent-setting discretion is 
further curtailed through the so-called ‘ring fencing’ of the account. This is achieved 
in three ways: through prescribing what can be debited and credited to the account; 
by preventing transfers to (and from) the account; and by introducing a new duty 
on housing authorities to budget so as to avoid a deficit on the account. 


Credit and Debit Items and Transfers 


So far as the credit items are concerned, there are two main changes from the old 
system. First, the rental income must now be shown as a gross figure without any 
deduction for rebates.” The second main change is the discontinuance of an 
authority’s discretion to make contributions to the HRA from its general fund.’ 

Housing authorities must credit the HRA with the amount of rent that is due during 
a financial year, as opposed to the rental income it actually receives. Provision for 
irrecoverable arrears must appear as a debit item. Since the Secretary of State has 
power to give directions on the amounts that can be debited in this way, this debit 
item may also be a notional rather than a real figure. In making directions under 
this power, a distinction has been drawn between ‘low arrears’ and ‘other’ authorities. 
‘Low arrears authorities’ are those whose arrears amounted to less than 2 per cent 
of their rents (including any rent remitted through rebate) on the 31 March 1990. 
These authorities are permitted more generous allowance for writing off arrears. 
The ‘other authorities,’ however, are not allowed to write off bad debts until their 
arrears figure at the same date has been reduced to a specified figure.” Interest 
earned on capital receipts must appear as a credit item in the HRA where it exceeds 
debt. Conversely, loan charges will be debited where they exceed interest 
receipts.” 

Whilst general fund transfers have been eliminated, the Secretary of State may 
agree to an authority making a transfer to avoid a HRA deficit, in an unusual case 
where a substantial deficit would otherwise be unavoidable and is beyond the control 
of the authority.4' Another important credit item — Housing Revenue Account 
Subsidy — is considered below. 

Debit items include loan payments — often the largest item of expenditure. Other 
important items are expenditure on repairs, maintenance and management. These 
are items which, as it will be seen, will be influenced by central government 
assumptions when fixing the new subsidy entitlement. Where repair works are 
covered by the new definition of capital expenditure, the costs may be capitalised, 


35 The items that must appear in the HRA are set out in Parts I and II of Sch 4. The Secretary of State 
has power to direct that the provisions can be modified and he may by order amend Sch 4 — see 
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38 1989 Act, Sch 4, Part I para 9, which replaces the former discretion to make transfers under Sch 14, 
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39 See the Housing Revenue Account (Arrears of Rent and Charges) Directions 1990. 

40 The General Determination of the Item 8 Credit and Item 8 Debit (Consolidation) 1990. 

41 The Manual, op cit n 37, para 2.26. 
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in which case the revenue consequences must be charged appropriately to the 
HRA.” 

Under the new subsidy system an authority may be allocated a negative figure, 
in which case an equivalent amount must be debited to the HRA and credited to 
another account. If the authority has a credit balance in such a situation, it may 
carry this balance to another account. 


The Duty to Prevent a Debit Balance 


Housing authorities are under a duty, not only to produce and publish an annual 
budget, but also to revise this budget if it is necessary to do so to avoid a deficit.“ 
The budget must be set in the January or February before the financial period to 
which it relates. By this time, each authority will have been informed about the 
Secretary of State’s subsidy determinations — an integral part of the budget calcula- 
tion. It must contain proposals on rental income and levels as well as figures for 
management and maintenance expenditure (and other matters as the Secretary of 
State may direct). The budget, which must reflect assumptions on sales of dwellings 
and estimates on HRA debit and credit items, must be so structured that there will 
be no debit balance at the end of the year. Authorities are then statutorily bound 
to put this budget into effect. 

Obviously circumstances may change during the period of a particular budget. 
The Act requires housing authorities to periodically review and to revise the budget 
if it is necessary to do so to avoid a deficit.” This could mean, for example, 
increasing rents or reducing expenditure on repairs and maintenance. An alternative 
is to apply to the Secretary of State for additional subsidy or for his consent for 
a transfer from another account into the HRA.** Within one month of its budget 
decision (or budget revision), each authority must prepare a public statement relating 
to the budget, copies of which must be kept available for public inspection.” 


Housing Revenue Account Subsidy 


The old system, under which three forms of subidy might be payable, has been 
replaced by a new unified subsidy, the Housing Revenue Account Subsidy 
(HRAS).° Unlike the old housing subsidy which was calculated according to a 
statutory formula, HRAS is calculated in accordance with such formula as the 
Secretary of State may from time to time determine.*' Each determination must be 
made by December of each year, to enable housing authorities to reach their housing 
budget decisions. Two determinations made under sections 80 and 81 of the 1989 





42 Repair costs can only be capitalised if the work involved amounts to the ‘enhancement’ of an asset 
under the 1989 Act, s 40(3). This section defines what is expenditure for capital purposes. ‘Enhancement’ 
consists of works that will substantially lengthen the useful life of an asset, increase its open market 
value or the extent to which the authority may make use of it. 

43 The 1989 Act, s 80(2). 

44 ibid, s 76. 

45 ibid, s 76(2). 

46 ibid, s 76(S). 

47 ibid, s 76(6). 

48 ibid, Sch 4, Part I para 9. 

49 ibid, s 76(8) and (9). 

50 ibid, s 79(3). 

51 ibid, s 80(1). In R v Secretary of State for the Environment ex p London Borough of Greenwich (1990) 
22 HLR 534, DC, it was held that the Secretary of State is entitled to take into account the national 
budget when calculating subsidy and to include from the calculation past capital expenditure on repairs. 
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Act allow for the calculation of HRAS to individual authorities. Subsidy is 
designed to make up any deficit that would otherwise appear on the notional account. 

Here, the notional amounts appearing in the Determinations’ calculation differ 
in some respects from the corresponding amounts recorded in the HRA. HRAS, 
a deficit subsidy, is calculated by examining the difference between two sets of 
figures, representing notional expenditure and income. The first set — notional 
expenditure figures — is made up of management and maintenance figures, capital 
charges, rent rebates and other items of ‘reckonable expenditure.’ The latter include 
most rents under leasehold properties, interest under credit arrangements and any 
grants or other contributions received by the authority.* 

The second set of figures, which deal with notional income items, consist of rental 
income, the interest on capital receipts and other items of ‘reckonable income.’ The 
latter can include rent from any land held pending development. The notional 
income total is then subtracted from the notional expenditure total. If a nil or a negative 
amount is arrived at under this calculation, then no subsidy is payable. As noted 
earlier, a negative figure calculation results in the authority having to record a debit 
entry in the HRA and to carry this amount to another account.* 

The rental income part of the calculation is of particular significance, marking 
as it does the start of a process under which council dwelling rents are related to 
capital dwelling values. Under the new subsidy formula, housing authorities are 
forced to move towards a pattern of rents nationally, which relate to the capital 
value of their dwellings. The capital values are assessed by reference to the average 
value of dwellings sold in the previous four years. This leads to a calculation of 
each authority’s holdings as a proportion of the assumed national value of council 
housing and any other properties covered by the HRA. Centrally, the Secretary 
of State fixes a figure for assumed rental income nationally and this is assigned 
to each authority in proportion to that authority’s proportion of the assumed national 
capital value. This produces an assumed rental income, from which is deducted 
the actual rental income from the previous year. This figure is divided by the number 
of properties covered by the authority’s HRA. In this way, a notional increase or 
decrease in the rent for each property is arrived at for subsidy purposes, which 
is related to capital values.* 

Further adjustments can then be made to avoid excessive rental increases in a 
particular year and to deal with empty dwellings. In the Specified Amounts Deter- 
mination, provision is made to dampen any excessive increase whilst authorities 
are entitled to reduce their assessed income because of empty dwellings by a minimum 
of 2 per cent of its stock. Subsidy is not, however, payable on empty properties 
in excess of 4 per cent of an authority’s stock whilst a reduced rate is payable where 
the rate lies between 2 and 4 per cent.” 


Local Authority Rents under the New System 


The overall aims are to considerably reduce local authority discretion in the fixing 


52 See Housing Revenue Account Subsidy (Consolidation) Determination 1990 (hereafter the ‘Subsidy 
Determination’) and the Housing Revenue Account Subsidy (Specified Amounts) Determination 1990 
(hereafter the ‘Specified Amounts Determination’). These determinations are both made under s 80 
of the 1989 Act. 

53 See Subsidy Determination, ibid, paras 7 and 9. 

54 See The Manual, op cit n 37, para 3.28. 

55 1989 Act, s 80(2). 

56 ibid, s 80(4), Subsidy Determination, para 8. 

57 Subsidy Determination, op cit n 52, para 8.3. 
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of rents. This is achieved through a combination of the ‘ring-fencing’ of the HRA 
and the linking of rents to capital values. Under the Housing Act 1985, local 
authorities were empowered to ‘make such reasonable charges as they may determine’ 
for the letting or occupation of their dwellings. They were also required to 
review their rents from time to time. This provision has been amended by the 1989 
Act, requiring authorities to link their rents to those in the private sector through 
a ‘proportionality principle.’*» This means that councils must consider linking rents 
to individual types of dwelling according to such factors as size and amenity in much 
the same way as they are in the private sector. 


Capital Expenditure Controls 


Introduction 


The new system of controls, introduced by Part IV of the Act, is not service specific; 
it applies to the full range of local authority functions. Housing expenditure is 
therefore affected in much the same way as capital spending on other services. The 
overall aims of Part IV are to control capital spending by regulating local authority 
borrowing; to force authorities to reduce their indebtedness; and to inhibit spend- 
ing, by requiring large proportions of capital receipts to be set aside for debt 
redemption.© Spending by companies which are controlled or influenced by local 
authorities will also fall within this regulatory framework if it is funded by 
borrowing.®! 

Part IV marks a change in central government strategy in its attempts to control 
local authority spending. The new system embodies the use of borrowing controls 
instead of attempting to regulate spending itself, which was the strategy in the system 
that has been replaced. The latter was introduced by Part VIII of the Local Govern- 
ment and Planning Act 1980 and it was extensively changed by regulations.® 
Here, government set annual limits to local authority spending through ‘prescribed 
expenditure’ figures — allowing individual authorities extra spending in a particular 
year by allowing a tolerance factor of 10 per cent. In addition, local authorities 
funded capital expenditure out of capital receipts, government grants and other third 
party contributions, and profits from any trading undertakings as well as from 
revenue. This did not produce an overall reduction in local capital expenditure; many 
authorities managed to maintain and, in some cases, increase their capital expendi- 
ture. There are three explanations for this. Financial transactions were devised 
that enabled authorities to spend outside the regulatory framework; private companies 
were used to carry out expenditure on behalf of authorities; and many authorities 
benefited from the so-called ‘cascade’ effect of capital receipts.“ A fuller explana- 
tion of this serves to explain the goals of the new system in the 1989 Act. 

Local authorities devised a number of financial schemes in order to maintain 


58 Housing Act 1985, s 24. 

59 1989 Act, s 162. 

60 Capital Expenditure and Finance: A Consultation Paper, para 16 (London: Department of the 
Environment, 1988). 

61 Local authority interests in companies is the subject of Part V of the 1989 Act. 

62 See eg Local Government (Prescribed Expenditure) (Consolidation and Amendment) Regulations 1987, 
SI 1987, No 2186. 

63 op cit n 60, para 8. 

64 ibid, para 10. 
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spending in the face of Government constraints.® Authorities could exceed their 
capital spending limits by entering into transactions that fell outside the statutory 
system. Leases of assets for less than 20 years, for example, were not covered by 
that capital control system. Advanced purchase and deferred purchase transactions 
enabled authorities to pay either earlier or later depending on its capital and revenue 
position. Some of these loopholes were closed before the 1989 Act.© Others will, 
under the 1989 Act, rarely give an authority any financial advantage because of 
the new concept of a ‘credit arrangement’ which is dealt with below. 

Turning to capital receipts, we find that under the old system, only a proportion 
of receipts received in a particular financial period could be used by an authority. 
It could, however, use a proportion of the residue in the years following, thus enabling 
an authority, if it chose to, to use all of its receipts over a period of time. Moreover, 
under the old system, Government was not entitled to take account of an authority’s 
likely capital receipts when it was fixing its expenditure limits. Local authorities 
can no longer benefit from receipts in this way because of the debt redemption 
reservation requirement. As to companies, local authority interests in companies 
may also be brought into the new regulatory system as a result of the new controls 
in Part V of the 1989 Act. This feature of the new system is considered below. 
In general, the new system regulates borrowing for capital purposes; it is implicit 
that authorities are free to fund capital expenditure out of revenue, although this 
is controlled indirectly through the likely political repercussions of a high community 
charge.® 

Part IV of the 1989 Act has to be considered along with a series of regulations, 
determinations and circulars that have been produced. The most important of these 
are Local Authority Capital Finance,® Housing Subsidy and Accounting Manual 
(and associated directives), and the Local Authority (Capital Finance) Regulations 
1990.” In addition, it should be noted that the Secretary of State is empowered to 
alter parts of the statutory framework through further regulations. The categories 
of ‘credit arrangements,’ for example, can be extended.” 

The essence of the new system can be outlined in this way. It covers local authority 
financial transactions that have a capital character. There are now three sources 
of finance for local authority capital expenditure: borrowing (which includes ‘credit 
arrangements’) up to a pre-determined limit; Government grants or contributions 
from third parties; and the authorities own resources, including a proportion of its 
net capital receipts and revenue. Central government controls the level of borrowing 
through issuing credit approvals to authorities beyond which an authority may not 
borrow or enter into a credit arrangement. Authorities must reserve part of its net 
capital receipts to redeem its loans and the rate at which loans are repaid is also 
regulated. The balance of a receipt may be used to finance capital expenditure. 


Borrowing for Capital Purposes 


Local authorities can only borrow (or enter into a ‘credit arrangement’) for expendi- 
ture that constitutes ‘capital expenditure’ under the Act. The expression ‘capital 


65 See M. Loughlin, ‘Innovative Financing in Local Government: The Limits of Legal Instrumentalism’ 
[1990] Public Law 372, 377—381. 

66 Through provisions in, eg, Local Government Act 1987, Local Government Finance Act 1988. 

67 1989 Act, s 59. 

68 As contained in the Local Government Finance Act 1988. 

69 Department of the Environment, Circular No 11/90, 2 August 1990. 

70 SI 1990, No 432 (hereafter the ‘Capital Finance Regulations’). 

71 Through regulations made under powers set out in the 1989 Act, s 48(I)(c). 
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expenditure’ is widely defined and it includes spending on the purchase of land and 
the buying or constructing of a building as well as ‘enhancing’ the value of 
property.” In anticipation of efforts to mitigate the full effects of the new frame- 
work, the Secretary of State can alter this definition and he can also direct that a 
particular transaction should be treated as an item of capital expenditure, even though 
it falls outside the statutory definition.” 

The 1989 Act also provides that expenditure should usually be charged to an 
appropriate local authority account.” Thus housing expenditure, for example, 
should usually be charged to the Housing Revenue Account. However, capital 
expenditure that is undertaken under a credit approval or met out of usable receipts 
does not have to be charged to a particular account.” 

Apart from limiting borrowing to particular purposes, the Act sets upper limits 
beyond which an authority must not increase its indebtedness. This is known as 
an authority’s ‘aggregate credit limit.’ This acts as an upper limit to both borrow- 
ing and the costs of ‘credit arrangements’ which the Government believes are 
equivalent, in economic terms, to actual borrowing.” Within this aggregate credit 
limit each authority is required to set its own internal borrowing limit, a decision 
that must be taken by a full council meeting and cannot be delegated to either a 
committee or to a council officer.7* Authorities are also required to set aside a 
‘minimum revenue provision’ to cover repayment of the principal on loans and 
amounts to cover the notional interest on credit arrangements.” Each year the 
Secretary of State issues ‘credit approvals’ which sets individual limits to the amount 
of credit an authority may obtain through borrowing, a ‘credit arrangement’ or 
through defined grants. 


Credit Arrangements 
As noted earlier, the introduction of ‘credit arrangements’ is designed to prevent 
authorities from escaping the new system by entering into financial arrangements 
under which the authority — in effect — obtains credit. Since the 1989 Act, there 
will seldom be any advantage for an authority to enter into a credit arrangement 
rather than to borrow unless, for example, the transaction falls within one of the 
concessions introduced by the Capital Finance Regulations. Credit arrangements 
have a dual significance: an authority may only enter into such an arrangement for 
a capital purpose; and the costs of the arrangement form part of the authority’s credit 
limit.®° 

The Act defines two categories of credit arrangement and gives the Secretary of 
State power to extend the definition through regulations. The first category is a lease 
of any property, whilst the second covers an agreement (or two or more agreements 
taken together) where an authority receives property or other benefits and it is able 
to defer payment to a period later than the one in which the property or benefit 
was received.*! An authority must have ‘credit cover’ for the amount of ‘initial 
cost’ of the arrangement. This figure relates to the amount the authority would have 








72 1989 Act, s 40. 
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80 See Circular 11/90, op cit n 69, paras 30 and 31. 
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borrowed if it had financed the transaction through a loan.” The credit cover must 
be provided by either a usable capital receipt, revenue set aside to meet credit liabilities 
or through permitted borrowing (that is, use of a credit approval).® Using a credit 
arrangement, therefore, has the same capital finance consequences as borrowing, 
spending a usable receipt or financing the transaction out of revenue.™ 

Authorities are offered incentives to enter into specified credit arrangements through 
the exceptions set out in the Capital Finance Regulations. Two sorts of concessions 
have been introduced by these Regulations: cases where a lease or agreement are 
not treated as credit arrangements; and cases where the cost of a credit arrangement 
is given a nil value. The most important leases that are excluded from the defini- 
tion are leases where 90 per cent of the premium is paid in the first year, and operating 
leases of vehicles, vessels, plant, machinery or other apparatus.®* There are two 
particularly important types of contracts that are excluded: first, a contract under 
which a New Town Corporation transfers housing to a local authority; second, 
‘licensing contracts’ under which dwellings are constructed or developed for sale. 
Neither contract is treated as a credit arrangement even though it would otherwise 
come within the statutory definition.®” A lease for less than three years is a credit 
arrangement but its cost is treated as nil provided the authority has not had an earlier 
interest in the land. There is a similar concession in the case of lease of a 
dwelling used for accommodating the homeless.” 


Credit Approvals 

At the beginning of each financial year the Secretary of State issues a credit approval 
to each authority.” This specifies what can be spent on capital expenditure through 
either borrowing or credit arrangements. A credit approval also sets out the uses 
to which the authority may make of this credit and the period during it must be 
used.” Credit approvals are not service specific and they may therefore be used 
for any capital purpose.” The Secretary of State has a wide discretion in deciding 
the terms of a particular credit approval and he may set a nil figure, in which case 
the authority concerned can only fund capital expenditure out of its own resources. 
He can take account of the availability of grants and usable capital receipts (but 
not revenue) as well as receipts he considers the authority ought to receive.” In 
this way he can force or encourage an authority to sell properties. Unlike usable 
receipts which can be used at any time, at an authority’s discretion, a credit approval 
must be used during the year for which it was granted.™ It is possible for a 
‘supplementary credit approval’ to cover unusual or unforeseen items and it will 
usually be specific to a particular type of expenditure.® 
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Capital Receipts 

Right to buy and voluntary sales form an important source of capital for housing 
capital expenditure. Under the 1989 Act the old ‘cascade’ effect of receipts is 
eliminated. Authorities are now required to put aside sums for debt redemption and 
future credit liabilities. Only the balance — the ‘usable’ part — may be spent on 
capital expenditure.” In the case of receipts from housing sales, authorities must 
devote 75 per cent of the net figure towards debt redemption (the proportion is 50 per 
cent for most other types of receipts).°* Some concessions are, however, made to 
this by the Capital Finance Regulations.” The overall effect is to offer induce- 
ments to authorities who enter into specified commercial ventures, some of which 
are of particular relevance to housing authorities. 

One concession is described in the Circular as ‘in-and-out’ arrangements which 
fall into two categories. The first — a ‘resale’ case — involves an authority 
acquiring land and selling it on as part of a joint development. Here the reserved 
part is reduced by deducting the costs of acquiring the land and any incidental expendi- 
ture.'°' The second, which is termed a ‘replacement’ case, involves an authority 
exchanging land which is unused for other land, again perhaps as part of a develop- 
ment.' Here the basic rule is that the cost of buying the replacement property 
(and any incidental expenditure) can be deducted. Other concessions that will impact 
on housing authorities are ‘build-for-sale’ ventures and works to dwellings where 
the costs involved are deductible.'“ In all of these concessionary cases, the 
principle involved is that the specified costs of the gross receipt are deducted before 
calculating the reserved part.'™ 


Notional Capital Receipts 
Before the Act, authorities might obtain financial benefits by waiving or assigning 
receipts as part of a transaction. The right to future receipts might, for example, 
be exchanged for a guaranteed income stream which would fall outside the old capital 
constraints." This use of receipts is eliminated by the 1989 Act for most trans- 
actions. Where an authority waives or assigns its rights to capital receipts or it receives 
a non-monetary consideration, it is treated as having had a notional capital 
receipt. This means the authority has to find the money to set aside for the 
reserved part of this notional receipt.” Thus a housing authority that is treated as 
receiving a notional receipt, will have to find money to cover 75 per cent of the 
figure involved! 

Again, the Capital Finance Regulations makes some concessions to this principle. 
One of the concessions is of particular relevance to a housing authority: where part 
or all of the consideration for a sale is the right to nominate prospective tenants 
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to future lets by the purchaser, there is no requirement to set aside sums representing 
the reserved part of the receipt, even though it is a notional receipt.' 


Local Authority Interests in Companies 


The 1989 Act has also introduced a new system of regulation governing local authority 
interests in companies which is of general application and is not limited to housing 
transactions.'® This new regulatory system may, however, affect some housing 
activities such as local authority involvement with housing associations and possibly 
joint ventures with other private concerns. The 1989 Act provisions are therefore 
briefly considered. 

This new system has its origins in the Committee of Inquiry into Local Authority 
Business (the Widdicombe Committee).''' This Committee identified several issues 
arising out of the uses made by local authorities of companies. These concerns, 
which included questions of accountability and of access to information, led the 
Committee to recommend that authorities should only be able to create a company 
under specific legislation. It is recommended that this legislation should also require 
these companies to deal with such matters as membership, company audits and 
reporting arrangements in its articles of association.'? After the Committee 
reported, Government surveys found that some authorities were making a greater 
use of companies than was originally recognised. Concern was also expressed that 
some authorities were using companies to engage in borrowing and spending outside 
the rules governing local authority spending. "3 

Under the new regulatory framework, the activities of companies that are either 
controlled or influenced by local authorities are treated as those of the authority 
for the purposes of the capita] expenditure controls in the 1989 Act (and for other 
purposes).''* Such companies will also be subject to other controls in addition to 
those contained in the Companies Acts. For example, a controlled company is only 
able to carry out activities that come within the powers of the authority that control 
it."5 This means that the company cannot carry out an activity that is ultra vires 
the local authority, even though such an activity is within the powers of the company 
under the revised vires rules governing corporations.''* 

A controlled or influenced company is treated as part of a group consisting of 
the local authority, the company and any other companies controlled or influenced 
by the authority.''” The capital expenditure and capital receipt regime of the 1989 
Act applies to the group. Thus, any borrowing or credit arrangements can only be 
undertaken by a member of the group if it is within the authority’s overall credit 
ceiling. Capital receipts received by a member of the group are subject to the debt 
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redemption rules.!!8 This part of the 1989 Act applies to companies limited by 
shares or by guarantee — or both, as well as an unlimited company and companies 
registered under the Industrial and Provident Societies Act 1965.''9 Thus local 
authority funding of housing associations or local authority/housing association 
activities could be caught by these rules. 

A company will be treated as controlled for these purposes in one of four 
situations.'2° The first situation arises where the company is a subsidiary of the 
local authority. For the second situation to arise, the authority must control a majority 
of votes at a general meeting. The third situation is where the authority has the 
power to appoint or to remove a majority of the board of directors. Fourthly, a 
company is controlled if it is a subsidiary of another company that is controlled 
by a local authority. 

A company will be influenced by a local authority if two conditions simultaneously 
occur. The first condition relates to voting rights or the proceedings of the company’s 
directors. Here the local authority must control at least 20 per cent of the voting 
rights, or at least 20 per cent of the directors must be associated with the auth- 
ority.?! The second condition relates to a business relationship between the 
authority and the company. Broadly speaking, there is such a business relationship 
where more than one half of the company’s turnover in a year consisted of payments 
from the authority (or another company controlled by the authority), or, the same 
figure was derived from use of an asset owned by the authority. Business relationships 
also arise where the aggregate of local authority grants and its share capital in the 
company exceeds one half of the company’s net assets, or where the company buys 
from the authority an interest in land that it is occupying at less than the best 
consideration that could be obtained.'” It is clear that this will affect local 
authority relationships with housing associations and other voluntary organisations. 


Conclusions 


The revenue consequences of the 1989 Act will depend, in part, on the dependence 
of authorities in the past on making transfers to their HRAs. Many London housing 
authorities, for example, regularly made such transfers'*; they and some other 
authorities will have far less flexibility than before in responding to pressures to 
increase rents. The introduction of the ‘ring-fencing’ of the HRA and the linking 
of rent levels to capital values, will gradually push up council rents. The power 
of central government to assume rent increases in the new deficit subsidy system 
could lead to a situation where notional rents are rising faster than expenditure. 
This will result in a reduction in subsidy, which now includes allowance for benefits 
to a point where part (or all) of it is met out the HRA without any central government 
subsidy. Many tenants will baulk at this, leading to more tenants opting for the 
private sector by either exercising the right to buy or considering the change of 
landlord provisions in the Housing Act 1988.!4 





118 ibid, Annex E, E10. 

119 1989 Act, s 67(1). 

120 ibid, s 68. 

121 ibid, s 69(1). 

122 ibid, s 69(3)(e). 

123 See Malpass, op cit n 20, p 167. 

124 See the thoughtful predictions in Malpass, op cit n 20, pp 169—180 and in Garnett et al, op cit n 105, 
pp 113—114. 


257 


The Modern Law Review [Vol. 54 


The new capital controls give greater central control over housing capital expendi- 
ture, where housing authorities will find it difficult to maintain spending. The loss 
of the ‘cascade’ effect will impact heavily on many authorities. The new revenue 
and capital controls represent a further loss of local authority autonomy. 

Without a dramatic shift in central government policy, council housing is increas- 
ingly becoming what has aptly been termed a ‘residual’ rented sector.'2> Conse- 
quently, the quotation at the beginning of this note is of some historical significance. 
It marks a break with decades of housing policy that expected local authorities to 
build and maintain a stock of rented housing as the chief providers of housing to rent. 


Social Security, Student Loans and Access to Education 


Neville Harris* 


The issue of student loans has been under public discussion for some time, but another change 
in their finances which affects many of them has not been debated so much in public — and 
that is the removal of their housing benefit ... It is very unfortunate that, just as the wish 
of students to participate in higher education is growing, they should be discouraged in this 
particular way. 


The above statement was made by the Vice-Chancellors of eight universities in the 
South-East of England in a letter published in The Times on 1 October 1990. It 
is an expression of the concern felt throughout further and higher education about 
the possible impact on access to education of recent reforms to student support — 
of which welfare benefits, especially housing benefit, have formed such an important 
part. This article explains the background to the reforms and outlines the legal 
structure of the new system. It focuses in particular on the almost total exclusion 
of students from the benefits system. 

The battle to save students’ entitlement to welfare benefits, waged during the 
passage of the Education (Student Loans) Act 1990 and, more recently, the Social 
Security Act 1990, has been lost. With the exception of a few limited categories 
of student, one of which was added as a concession by the government during the 
latter stages of the Social Security Bill,! students will have no entitlement to 
housing benefit, income support or unemployment benefit until the end of the 
university or college term in which they complete their course.? Most students will 








125 See Malpass, op cit n 20, chapter 1. 
*Faculty of Law, University of Liverpool. 


1 Viz deaf students who are entitled to a disabled students allowance: Nicholas Scott MP, HC Deb vol 176, 
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the calculation of benefit will vary in accordance with whether or not the student is full-time (not 
defined in the regulations) and whether s/he receives a grant (Housing Benefit (General) Regulations 
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be expected to live on a mandatory award? topped up by an interest-free loan, 
entitlement to which will be determined in accordance with regulations (the Education 
(Student Loans) Regulations 19904 made under section 1 of, and Schedule 2 to 
the Education (Student Loans) Act 1990. Educational institutions have been allocated 
‘access funds’ for payment to students whose access to further or higher education 
‘might be inhibited by financial considerations’ or those who ‘for whatever reasons, 
including physical or other disabilities, face financial difficulties.’ It seems that 
the Government also expects students to seek vacation employment® despite the 
unproven availability of such work on a sufficient scale’ and its incompatibility 
with certain course requirements.® 

Removal of benefit entitlement from most students, stated in the 1985 Social 
Security White Paper’ to be a long-term policy goal, has produced even greater 
opposition than that which accompanied the wholesale reductions in students’ benefits 
support in 1986—87." In particular, it is feared that an important flexible element 
of meeting students’ needs will be lost, especially where housing benefit is concerned 
(given variations in students’ housing costs), and that the lack of social security 
support will exacerbate the disincentive effect of student loans on entering further 
or higher education." It is ironic that such a potential disincentive should be intro- 
duced at a time when the Government claims to have a firm commitment to widening 
access and increasing student numbers.!? There are grave doubts about whether the 
access funds will counter this effect. Above all, there is the belief that students have 
once again been the victims of the government’s parsimony in a matter of public 
expenditure, through yet further reductions in social security entitlement — something 
which hit all young claimants, including students, particularly hard during the 
1980s." The latest changes are expected to produce savings of £25 million per 
annum in long vacation income support and £50 million in housing benefit." 


The Background: The 1988 White Paper on Student Support 


One of the major criticisms of the reforms to students’ welfare benefits in 1986—87 





1987, SI No 1971, Part VII). The position as to community charge benefit is discussed below. For 
unemployment benefit purposes, a student means a person who is attending a full-time course of study 
at an educational establishment (Social Security (Unemployment, Sickness and Invalidity Benefit) 
Regulations 1983, SI No 1598). 

This is paid under the Education (Mandatory Awards) Regulations, SI 1990 No 1628. 

SI 1990 No 1401. 

Universities Funding Council, Circular letter 24/90 (July 1990) Annex A, para 2, adopting verbatim 

the Government’s statement in the 1988 White Paper (DES, Top-up Loans for Students, Cm 520 

para 3.21). See also Department of Education and Science, Guidance Notes for Further Education 

Governing Bodies Receiving Access Funds 1990. 

6 See, eg, Secretary of State for Social Services, Reform of Social Security, vol 1, Cmnd 9517 (1985) 
para 9.28 and DES, Top-up Loans for Students, Cmnd 520 (1988) para 3.29. 

7 But see R.M. Ball, ‘Student vacation workers and the labour market’ (1988) 23 Youth and Policy 30—35. 

8 See National Union of Students, Submission to the DES concerning the Government White Paper ‘Top-up 
Loans for Students’ (1989) pp 21—26. 

9 The Reform of Social Security: A Programme for Action, Cmnd 9691 para 3.34. 

10 Discussed in N. Harris, ‘Benefits and Education: Reform of Students’ Benefits’ (1987) JSWL 
348—366. 

11 Such was the principal argument, reinforced by the results of a survey of potential higher education 
entrants, articulated by the National Union of Students in its Submission to the Social Security Advisory 
Committee on Student Disentitlement to Social Security Benefits, March 1990. 

12 See in particular DES, Higher Education: Meeting the Challenge, Cm 114 (1987). 

13 See N. Harris, op cit note 2, chap 6. 

14 HC Deb vol 168, col 533w (5 March 1990); The Independent, 29 March 1990. 
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was the Government’s decision to make substantial reductions to entitlement! 
before it had completed its review of student support. In the 1985 Green Paper the 
Government had said that it would be reviewing benefit arrangements for students 
when it had formulated its proposals for student support. Yet the long-awaited White 
Paper'® was not published until November 1988. 

Although by this time students’ welfare benefits had been cut back, the review 
confirmed what the Social Security Advisory Committee, in calling for increases 
in real terms in the student grant, had reported in 1986": that student grants were 
inadequate, having fallen in real value by around 20 per cent since the grant system’s 
introduction in 1962, and that the problem had been compounded by increases in 
the proportion of the grant expected to be made up by parental contributions coupled 
with a failure by many parents to pay the contribution in full. But the review also 
confirmed the mounting cost of the mandatory awards system; at £829 million in 
1986—87 it cost the Government more than three times as much as in 1962—63 
in real terms,'® although this was largely the result of huge increases in the 
numbers of people entering higher education. The Government stated that while 
it intended to increase the amount of support available to students, in part because 
of its commitment towards improving the rate of participation in higher education, 
it wanted to reduce the burden on parents and the taxpayer. 

The proposed solution, now implemented (see below), was a system of ‘top-up 
loans’ amounting to £420 per student on average. From the start of the academic 
year 1990—91, the amount of the mandatory award, including the parental contribu- 
tion, would be frozen. In subsequent years, only the size of the loan would be 
increased, in line with inflation. Such increases would continue until the year in 
which the mandatory award (including parental contribution) and loan were about 
equal which, at a constant annual rate of inflation of three per cent (sic), would 
be in 2007—8. Little government interest was shown in an alternative scheme drawn 
up by Nicholas Barr and John Barnes of the London School of Economics under 
which repayment would be made via national insurance contributions. 

Repayment of the loan would normally begin in the April following the end of 
the period of study. The length of the repayment period would probably be extendable 
to take account of the level of income in the student’s chosen career. The loans 
would be interest-free, but the level of the outstanding debt would be adjusted each 
year to take account of inflation. 

The Government stated that the loan facility would be intended to provide support 
throughout the year — ‘at a level which will make it unnecessary for students to 
look for supplementary support from the benefits system’ — up to the start of the 
long vacation following the end of their course.” Accordingly, the Government 
would end the right of students to draw housing benefit, income support, or 
unemployment benefit until they had completed their course. There were, in fact, 
several reasons why the Government wanted to take this step. These were expressed 
in the debates surrounding the 1986—87 rationalisation of students’ benefits and 
were reiterated when details of the new system were published at the end of 1988: 
the ‘disproportionate administrative problems’ posed by student claims for housing 


15 SeeN. Harris, op cit note 2, pp 117—124. The reforms included the removal of short vacation entitlement 
to income support and unemployment benefit, and long vacation housing benefit in respect of unoccupied 
property at a student’s term time address. 

16 DES 1988, op cit note 6. 

17 SSAC, The Supplementary Benefit (Miscellaneous Amendments) Regulations, Cmnd 9836. 

18 DES 1988, op cit note 6, para 2.4. 

19 ibid, para 3.7. 
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benefit and income support; the need to promote ‘self-reliance’ (a familiar policy 
goal in recent social security policy) and ‘economic awareness’ through loans rather 
than benefits, and make students take a ‘step away from the dependency culture’; 
and the argument that ‘the benefits system is intended to serve social and not 
educational purposes.’ When the proposed legislation was subsequently before 
Parliament, Mr Nicholas Scott MP restated the Government’s view that ‘the objectives 
of social security policy are not the same as those for educational maintenance policy’ 
and that ‘it was never intended that students should resort to the benefits system 
to the extent that they do.”?' But surely student reliance on benefits was a symptom 
of the inadequacies of the grants system? Students qualified on income grounds like 
all other claimants. 

The Government acknowledged that its sponsored survey of undergraduate income 
and expenditure revealed that many students get into debt (almost half expected 
to have debts outstanding at the end of the year surveyed) and that students ‘need 
access to additional support towards their living costs.’2 However, ministers 
argued that any extra support should not have to be found by the taxpayer, through 
increases in the mandatory award, nor by asking parents to contribute more. Further- 
more, the Government once again rejected ‘the principle of student dependence on 
benefits.’ 

Whilst the extra support would come from top-up loans, further funds to meet 
cases of real hardship would be made available. The Government promised to 
introduce three ‘access funds’: one for students already within the loans scheme, 
another for postgraduates (not covered by the scheme), and a further fund for students 
aged 19 or over in further education. The funds are to be administered by higher 
and further education institutions for their own students. The size of the budget 
originally proposed for these funds, totalling £15 million, was tiny compared with 
the £829 million spent on student maintenance in 1987—88. (A further £10m for 
the funds was announced in March 1990.) 

Not all students would lose benefits entitlement. The Government indicated that 
some, in particular single parents or disabled students, would continue to be eligible. 
So would the partner of a student who was in receipt of income support or housing 
benefit. Students in general would, depending on their circumstances, still be able 
to claim refunds for dental charges and perhaps prescriptions, and draw child benefit. 

The Government’s principal defence to the argument that the proposed changes 
to students’ social security rights would cause hardship, was that the top-up loans 
would ‘more than compensate the average student claimant of benefits for the loss 
of entitlement.’*4 It was shown that in the survey of student income and expendi- 
ture carried out as part of the review of student support, 58 per cent of undergraduates 
received social security benefits during the long vacation, at an average of £193 
per student. Throughout the year as a whole, 43 per cent of undergraduates not 
living in the parental home received housing benefit, the average received being 
£211 or, in London, £296. On the face of it, therefore, a certain number of students 
would be no worse off, as the Social Security Advisory Committee later noted. But, 
as these were average figures, some students — those entitled to and receiving more 
than the average amount of benefits — might not be ‘more than compensated’ for 


20 ibid, paras 2.11, 2.12 and 3.30, and HC Deb vol 140, col 306 (9 November 1988), Mr K. Baker MP. 
21 HC Deb vol 176, cols 1094—95 (18 July 1990). 

22 DES 1988, op cit note 6, para 2.15. 

23 ibid. 

24 ibid, para 2.30. 
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the loss of entitlement by a loan of around £420 for those living away from the 
parental home and outside London (or £460 for non-home based students living 
in London). The Government had not been able to persuade critics that the access 
funds would fill the gap. 

In any event, it was claimed that the survey on which the Government seemed 
to be placing so much reliance was defective. The National Union of Students (NUS) 
alleged that problems in obtaining responses from those living in the private-rented 
sector were encountered by those carrying out the survey of students’ incomes and 
expenditure. The survey was, therefore, weighted towards those living in halls of 
residence — who lost eligibility to housing benefit in 1986. As a result, the NUS 
claimed, the survey underestimated the degree of reliance on welfare benefits by 
students. Moreover, on the basis that the proportion of the loan covering the summer 
vacation would be £110 (non-London student living independently: £420 minus £310 
(amount of loan in final year of course, which excludes summer vacation) = £110), 
whereas up to £383 income support was then payable, many of the students from 
poorer backgrounds would be considerably worse off. They would receive no benefit 
and would be unable to rely on additional parental support. London-based students 
paying high rents, up to £50 per week in some cases, would certainly not find that 
the loan available compensated for loss of benefit; the NUS calculated that this group 
could be up to £1,500 a year worse off as a result of the changes. It was also 
anticipated that the Government’s policy of rent deregulation in the private sector, 
under the changes in the Housing Act 1988, would result in even greater housing 
costs in areas of shortage like London. 


The Student Loans Legislation 


A major Parliamentary assault on the proposed changes to students benefits occurred 
during stages of the Education (Student Loans) Bill. Although the loans scheme 
itself was the principal focus of opposition criticism, opposition peers also sought 
amendments to ensure that students’ benefit entitlement remained intact, amid 
misgivings about the likely efficacy of the access funds in cases of hardship, resulting 
largely from the failure of the Government to provide further details of the funds. 
These attempts proved unsuccessful, despite some Conservatives’ apparent concern 
about the changes; one former parliamentary private secretary (Mr Burt), for 
example, said during the second reading debate in the Commons that the abolition 
-of benefits was ‘a worry, particularly in some regions.’ 

The Education (Student Loans) Act 1990 contains but four sections (and two 
Schedules). A cause of criticism during its passage was that it enabled the student 
loans scheme to be passed into law without the opportunity for prolonged considera- 
tion of the detail as a Bill. In reality, MPs and peers were being asked to approve 
the scheme before its precise content was revealed. The Government claimed, 
however, that the White Paper had spelt out the salient points of the scheme and 
there had been ample opportunity for debate. But there were no precise details of 
the access funds, referred to in the White Paper, even though the Government had 
submitted draft regulations on disentitlement to benefits to the SSAC for comment 
under section 10(3) of the Social Security Act 1986 well before the Bill received 





25 See D. Hoath, ‘The Housing Act 1988: A New Regime for the Private Rented Sector’ (1989) JSWL 
339—354; M. Davey, ‘The Housing Act 1988’ (1989) 52 MLR 661. 
26 HC Deb vol 163, col 212 (December 1989). 
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the Royal Assent in April 1990. 

The student loans scheme is now in operation. It is important to understand the 
nature and legal structure of the scheme so that the effects of the social security 
changes relating to students can be fully appreciated. 


Access Funds 


Part of the Government’s defence to the criticism that hardship will afflict many 
students as a result of the removal of benefits entitlement, rests on the availability 
of access funds. As stated earlier, the funds are intended to help students whose 
access to higher education might be inhibited by financial considerations and others 
who face financial difficulties. 

The payment of access funds is in effect discretionary, and students have no direct 
entitlement. The funds are allocated to institutions of higher education via grants 
from central government. These grants are made under statutory powers contained 
in the Education Act 1944,” enabling grants to be paid (other than to LEAs) ‘in 
respect of expenditure incurred or to be incurred ... for the purposes of, or in 
connection with, the provision (or proposed provision) of educational services.’ 
Regulations are to make provision for the payment of such grants. The Education 
(Further and Higher Education Institutions Access Funds) Regulations 199078 
enable grants to be paid by the Secretaries of State for Education and Science and 
Wales to institutions of further and higher education for this purpose. The regulations 
give the Secretaries of State a wide discretion as to the imposition of conditions 
on receipt of grants. Furthermore, the governing body of each institution is given 
a number of specific duties including, under regulation 5, duties to ‘provide financial 
assistance from access funds only to such classes or categories of students as the 
Secretary of State may specify’ and to return any access fund grant monies not 
expended by the institution by the end of the relevant financial period. 

There are three access funds: the postgraduate fund (£6m), the undergraduate 
fund (£14m) and the further education fund (£5m) (figures for 1990—91). The 
guidance to higher education institutions and further education colleges is meagre 
— they are informed that each institution should exercise its discretion over the 
method of distributing payments and are advised merely that any criteria developed 
‘should be flexible enough to enable a fair and just response to individual cases 
of need.’” 

The absence of a legal right to an access fund payment, or to a set amount of 
money, coupled with the limited allocation made to each higher education institution, 
reveals a marked decline in students’ rights compared to previous welfare benefits 
entitlement. Furthermore, one of the fears about disentitling students to housing 
benefit is that it removes an element of flexibility in student support, in that, as 
stated above, the benefit ensured that variations in housing costs in different parts 
of the country could be catered for. However, in determining a methodology for 
distributing access funds to institutions, the funding councils were expected to take 
account of, inter alia, the needs of students in private accommodation, especially 
in areas where housing costs are high — such as London and the South-East.” 
Thus, the Government’s contention was that ‘the allocation of access funds will 





27 s 100(1)(b) and (3), as amended by s 213(3), Education Reform Act 1988. 
28 SI 1990 No 1555. 

29 Universities Funding Council, Circular letter 24/90 (23 July 1990) Annex A. 
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take account of variations in students’ housing costs.’™™! Nevertheless, it seems 
unlikely that the amounts made available to individual claimants from the fund will 
be other than small. The amount available per student in higher education has been 
calculated at £8, suggesting that funds will have to be carefully rationed if worthwhile 
help is to be offered to students in real hardship.’ On the other hand, if funds 
were paid to the most needy 10 per cent of students, the remaining 90 per cent would 
not derive any help at all from the fund to compensation for loss of benefit entitlement. 


Top-up Loans 


From 1 August 1990 most students attending a full-time course of higher education 
or a part-time teacher training course became eligible for a loan,* the exceptions 
including overseas students, students aged 50 or over and persons attending nursing 
courses and in receipt of bursaries paid under the National Health Service Act 1977 
or National Health Service (Scotland) Act 1978. Students aged 50-plus are apparently 
‘assumed to have accumulated other resources on which they can rely in place of 
a loan.” This is an example of ageism, sexism and class bias all rolled into one, 
in that it discriminates against older people retired or made redundant from low 
paid employment, and widowed or separated middle-aged women who have never 
had the opportunity to work full-time and accumulate savings of their own. 

A student is eligible only for one top-up loan per academic year.” The amount 
of the loan is as shown in Table 1. 

A loan is repayable from 1 April in the year following the final year of the course 
to which it relates — in not more than 60 monthly instalments if the loan was paid 
in less than five academic years or 84 months if five years or more.** Persons in 
receipt of a disability benefit may have their first repayment date delayed or the 
period of repayment extended.” Provision is also made for deferment and reduc- 
tion of payments in cases where the former student’s income falls below a prescribed 
amount.*8 Liability to repay will be extinguished on the death of the student or 
his/her reaching the age of 50 (if the loan was taken out before his/her 40th birthday) 
or 60 (if it was taken out after s/he was 40) or in any event after 25 years. 

The Government has been represented as stating that the loans are ‘interest free.’ 
In fact, the loans are provided at ‘a real interest rate of zero’ through revaluation 
of the outstanding debt annually in line with the Retail Price Index, using the annual 
increases between June in the previous year and the current year.” 

The loans scheme is administered partly by the Student Loans Company (the ‘loans 
administrator’) and partly by higher education institutions, whose governors are 
placed under a duty, inter alia, to assess students’ eligibility, certify eligibility if 
established and determine the extent of entitlement.” 


31 HL Deb vol 519, col 694 (21 May 1990) Baroness Blatch, Social Security Bill (Consideration of 
Amendments). 

32 Committee of Directors of Polytechnics, Press Release No 26,, March 1990. 

33 The Education (Student Loans) Regulations 1990, SI No 1401, reg 3(1) and (2) and Schedule. 

34 DES 1988, op cit note 6, p 13. 

35 Supra note 33, reg 3(4). 

36 ibid, reg 7(2) and (5). 

37 ibid, reg 8. 
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39 DES 1988, op cit note 6, para 3.12 and reg 6. 

40 Reg 2(1) and Education (Student Loans) Act 1990, Sched 2 para 3. 
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Table 1: The Student Loans Scheme. Maximum Amount of Loan 1990—91 





I. Student attending course at London University or institution within City of London and 
Metropolitan Police District 


Living at Parents Living Away 
Final Year of course £240 £340 
Other year of course £330 £460 
II. Student attending a course at an institution other than one in I above 

Living at Parents Living Away 
Final year of course £240 £310 
Other year of course £330 £420 
HI. Year of study outside the UK as part of course 


In final year of course £310 
In other year of course £410 





Changes in Social Security Entitlement 


The changes in social security law were effected by the Social Security Benefits 
(Student Loans and Miscellaneous Amendments) Regulations 1990 (SI No 1549) 
(the ‘SSB Regs’) and the Income-Related Benefits Amendment Regulations (SI 1990 
No 1657) (the ‘IRBA Regs’). 


Housing Benefit and Community Charge Benefit 


In May 1988, 78,000 students were in receipt of housing benefit (around 12 per 
cent of the student population). The proposal to remove students’ entitlement to 
housing benefit during their course provoked fierce opposition. It was considered 
that these changes would create more hardship than any of the other social security 
changes. The personal circumstances disclosed by one student in a letter to The 
Guardian (24 April 1990) were typical of many. She was living in London, paying 
rent of £65 per week and receiving £28 per week housing benefit. She argued that 
the loan of £460 ‘will do little to recompense my loss of £1,500 of benefit.’ It was 
the impact of the 1986—87 reforms which, by reducing students’ eligible rent during 
the period of study by £20.65 (in 1989—90), resulted in less than 50 per cent of 
rent being covered in the above case. Referring to the likelihood that private sector 
rents would remain high, especially in the South-East, the Social Security Advisory 
Committee, to whom the draft regulations had been submitted, commented that*?: 


The housing benefit system is now well established. It has the necessary sensitivity to deal 
with regional and local variations in the housing market and levels of rent ... The proposed 
alternative arrangements would replace targeting with averaging backed by discretionary help 
for those students in the greatest financial difficulty. 


However, there was a split in the SSAC as to whether the removal of housing 


42 Social Security Advisory Committee, Report of the SSAC on the Social Security Benefits (Student) 
Loan Amendment Regulations 1990, Cm 1141 (July 1990) para 55. 
43 ibid, para 52. 
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benefit was justifiable or whether, as a sizeable minority of the committee members 
stated in a dissenting note, the changes would result in the housing costs of students 
not being adequately met.“ 

Attempts to protect students’ entitlement to housing benefit via amendment of 
the Education (Student Loans) Bill and Social Security Bill failed, as noted above; 
in the case of the former, because financial privilege was invoked and, in the case 
of the latter,‘ as a result of defeat by 86 votes to 53. A further attempt was made 
during the Commons debate on the SSB Regulations, when Michael Meacher MP 
argued that it would be impossible for MPs to give proper consideration to the effect 
of these regulations until they had had ‘sight of the regulations which will determine 
how access funds are to be distributed.’ (Mr Meacher and several other MPs also 
pressed, unsuccessfully, for the regulations to be withdrawn because of a defect 
in the provisions concerned with the £10 disregard of top-up loan and other unearned 
income, which applies to both housing benefit and income support.) However, the 
regulations were approved, by 267 votes to 141. 

One of the key changes to the housing benefit regulations was to treat a full-time 
student as if s/he were not liable to make payments in respect of a dwelling, with 
the result that such a student would not be treated as occupying the dwelling as 
her/his home.” Thus s/he would not be eligible for housing benefit while a 
student. A person is a student throughout his or her course of study, which includes 
the long vacation. However, when the changes were introduced on 1 September 
1990, there was some transitional protection so that students continuing as students 
after the long vacation in 1990 did not lose entitlement until they resumed (or started 
a new) course of study. 

The harshness of the rules disentitling students to housing benefit is tempered, 
but only in a very limited sense, by the list of exceptions. These include (this is 
not an exhaustive list): students entitled to income support; students who would 
meet the specific conditions for certain of the premiums paid under income support 
(eg lone parent premium, disability premium, etc); students whose partners are 
students and either of them are responsible for a child; persons aged under 19 whose 
course of study is not a course of higher education; and deaf students.” 

The regulations also make provision for the treatment of student loans as income 
apportioned equally between the weeks in the academic year in which paid or, if 
the loan or course is for only one academic year, between the weeks running from 
start to finish of the course. A £10 disregard is to apply to the total income 
received via student loan and covenanted income.” 

As the case of the student writing to The Guardian (above) illustrated, a standard 
reduction is made to a student’s eligible rent. The regulations increase the amount 
of the reduction from £20.65 to £22.45 for students at London University or an 
educational institution within the City of London and Metropolitan Police District, 
and from £14.80 to £15.55 for students elsewhere.’ The notional deduction for 


44 See ibid, ‘Note dissenting from the report,’ signed by seven members of the committee, para 7. 

45 Amendment No 25, proposed by Baroness David, HL Deb vol 519, col 689ff (21 May 1990). 

46 HC Deb vol 176, cols 1093—1121, at 1093 (18 July 1990). 

47 Housing Benefit (General) Regulations, op cit note 2, as amended, regs 48A(1), 5(3) and 5(5b). 

48 SSB Regs, reg 7(1). 

49 Supra note 47, reg 48A(2). 

50 ibid, reg 57A(1) and (2) added by SSB Regs, reg 4(9). 

51 ibid, reg 57A(2) and Sched 4 para 33, as amended by the Income-Related Benefits Amendment 
Regulations, op cit note 1, reg 4(3). 

52 The SSB Regs, reg 4(7) and (8), amending the Housing Benefit (General) Regulations 1987, op cit 
note 2, regs S1(1) and 52(2)(g). 
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the expense of books and equipment made from the amount of a student’s grant 
income has also been increased, from £234 to £246. But it should be emphasised 
that as most students have now been disentitled to housing benefit, the revised 
provisions on grant income, eligible rent, etc, will be of relevance only to a small 
number of students. 

For the purposes of community charge benefit, a student’s income (including grant 
income) and capital are treated in more or less the same way as housing benefit.’ 
Amendments to community charge benefit have been similar to those made to 
students’ housing benefit.*. 

A ‘registered student,’ that is basically a person studying full-time in advanced 
education, is liable to 20 per cent of the personal community charge (PCC) for the 
area in which s/he resides during term-time.* Student nurses are not treated as 
registered students and most are liable to pay the full PCC, although may qualify 
for community charge benefit. Registered students are not eligible for community 
charge benefit.** Partners of students are eligible for the benefit, but only in 
respect of their own PCC liability. A student in non-advanced further education 
is completely exempt from the PCC if s/he is aged under 20. 

To be a ‘registered student,’ a person must be attending a ‘full-time course of 
education,’>’ defined as a course subsisting for at least one academic or calendar 
year, where persons are normally required to attend for at least 24 weeks, and the 
nature of the course demands at least 21 hours per week spent in tuition, study or 
work experience. 


Income Support 


Full-time students have not generally been entitled to income support. They are 
generally treated as not available for employment," such availability and being 
actively engaged in the search for work, being general conditions of entitlement.’ 
However, there is exception to the general rule, in that some students (including 
certain lone parents and disabled) are not required to be available for employment® 
and do not have to be actively seeking employment.®! 





53 See the Community Charge Benefits (General) Regulations 1989, SI 1321 as amended, regs 36—45. 

54 SSB Regs, reg 2 and IRBA Regs, reg 2. 

55 Local Government Finance Act 1988, s 13 (England and Wales). The same rule applies in Scotland, 
under the Abolition of Domestic Rates etc (Scotland) Act 1987. 

56 Social Security Act 1986, s 20(8B) and (8C). 

57 Local Government Finance Act 1988, ss 13 and 30. 

58 Income Support (General) Regulations, SI 1987 No 1967, reg 10(1)(h). 

59 Social Security Act 1986, s 20(3)(d)(i) — ‘actively seeking employment’ added to para (i) by s 5 Social 
Security Act 1989. x 

60 Supra note 58, reg 8(1) and Sched | (paras 1, 2, 7, 11, 20, plus new paras 7A — added by the SSB 
Regs 1990, reg 5(8) — and 7B — added by the IRBA Regs 1990, reg 5). The categories covered 
by the exception are as follows: a lone parent responsible for a child who is a member of his/her 
household (para 1); a single claimant or lone parent looking after a boarded-out child (para 2); a student 
‘whose applicable amount includes the disability premium or severe disability premium’ (para 7, as 
substituted); a student who, immediately before | September 1990, was in receipt of IS by virtue 
of para 7 as then in force and at any time in the preceding 18 months was in receipt of IS under that 
para or under reg 13(2)(b) — which entitles to IS a person aged 16—18 in non-advanced education 
who, because of his/her severe mental or physical disability would be unlikely, even if s/he were 
available for employment, to obtain employment within the next 12 months (para 7A); certain deaf 
students (para 7B, and see HC Deb vol 176, col 1100 (18 July 1990), Mr Nicholas Scott MP for 
background); a person in receipt of a training allowance (para 11); and ‘a person from abroad’ (para 20). 

6] ibid, reg 10A, added by the Income Support (General) Amendment No 2 Regs, SI 1989 No 1323, reg 6. 
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Some changes have been made to the exceptional categories, including a simpler, 
if arguably stricter test, for disability (the previous test, based on likelihood of future 
employment, having been criticised by MENCAP for looking only to the future 
rather than the ‘here and now’® — the new test is based on qualification for a 
disability or severe disability premium), a transition period of continuing income 
support entitlement for students previously classed as disabled, and the inclusion 
of deaf students. 

Changes, comparable to those relating to housing benefit referred to above, have 
been made to the provisions dealing with income, as required by the introduction 
of the student loans scheme,® and the allowance for books and equipment. Again, 
they will only be of relevance to the small number of students eligible for income 
support. 

By far and away the most significant change has been to the definition of full- 
time ‘period of study,’ during which a person may be a student and thus ineli- 
gible for income support. This now covers the entire period of the course, from 
start to finish (or when the student abandons it). The effect is to remove even long 
vacation entitlement which, in 1990—91, could have amounted to £403.20 for a 
university student who claimed for the full 14 weeks. From October 1987 to 
September 1990 the position was that most students were entitled to income support 
only during the long vacation. In the summer of 1989, 135,000 students received 
income support. However, the average period of claim was only six weeks® — 
although some students obviously claimed for longer. The SSAC concluded that 
the loss of residual income support would not precipitate additional hardship, but 
that for the small number of students who would normally be dependent on income 
support and housing benefit in the summer vacation the combined effect of withdrawal 
of these two benefits could be serious. The Committee suggest that ‘the Access 
Funds are intended to assist these students,’ although it is by no means clear that 
this is in fact the case. As the amount likely to be made available under the funds 
to individual students was not (and generally is still not) known, the SSAC felt unable 
to assess whether they would compensate for the loss of income support and housing 
benefit. The dissenting members of the Committee doubted very much whether the 
access funds could be ‘made available with sufficient fairness, flexibility and speed 
to ensure that students who become destitute receive adequate help.’® 


Unemployment Benefit 


The changes to students’ entitlement to unemployment benefit have been simple 
and yet potentially devastating for those affected. Students have ceased to be entitled 
to unemployment benefit until they have finished their course. Previously, entitlement 
was possible, based on satisfaction of contribution conditions, during the long vacation 
(short vacation entitlement having been removed in 1987 on the grounds that: payment 
of benefit during the grant period resulted in double provision from public funds; 


62 See SSAC, op cit note 42, para 41. Disabled students’ allowances, added to their grants, have been 
increased in real terms, a development welcomed by the SSAC (ibid, paras 9 and 40). 

63 See, in particular, Income Support (General) Regulations, op cit new reg 66A, added by reg 5(7) 
of the SSB Regs. 

64 Income Support (General) Regulations, op cit note 1, reg 2(1), as amended by the SSB Regs, reg 5(2). 

65 See supra note 13. 

66 ibid. 

67 ibid, para 58. 

68 SSAC, op cit note 42, ‘Note dissenting from the report’, para 8. 
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the fact that students had, in effect, withdrawn from the labour market by embarking 
on a course and so were not truly ‘unemployed’; and the high administrative costs 
associated with student claims®). 

The unemployment benefit regulations” have now been amended in line with the 
changes to students’ income support and housing benefit entitlement. The regulations 
now state that ‘a day shall not be treated as a day of unemployment if on that day 
a person is a student’;?! a person is a student throughout his/her full-time course 
of study, including all vacations.” 

Although, as a result of the more stringent contribution conditions for unemploy- 
ment benefit introduced in 1989 under the Social Security Act 1988,” very few 
students will be affected by this reform, the principle of depriving a category of 
people (students) from an entitlement available to others even though they have met 
the necessary conditions, seems totally unjustifiable“ and is redolent of the 
similarly discriminatory practice of the Supplementary Benefits Commission in the 
mid-1970s of deducting £1 per week from students’ supplementary benefit. The 
change is most likely to affect mature students returning to education — a group 
whose educational opportunities the Government has apparently been keen to extend. 


Conclusions 


A considerable degree of concern has been expressed about the effect of the changes 
to student support and benefit entitlement on incentives to study. Loans could act 
as a disincentive to enter higher education, especially for young people from 
financially disadvantaged households whose parents may be less likely to perceive 
the value of higher education and who may be apprehensive about their son or 
daughter incurring a loan repayment commitment. The Government has defended 
this argument by referring to the increasing use of credit facilities by unskilled manual 
workers. This increase, says the Government, shows that the argument that ‘the 
introduction of a loan element will compound the disincentive involves an unproven 
cultural assumption.’”* But the Government’s conclusion about the neutral effect 
of the introduction of the top-up loan (and removal of benefit entitlement) on 
incentives to enter higher education seems also to be based on an unproven 
assumption. 

After rejecting urgent calls by the House of Commons Education, Science and 
the Arts Select Committee at the end of 1986 for increases in student grants,” the 
Government subsequently accepted that students needed more financial support. 
However, students will be required to repay any extra sums which are provided 








69 N. Harris, op cit note 10 at p 355. 

70 Social Security (Unemployment, Sickness and Invalidity Benefit) Regulations, SI 1983 No 1598. 

71 ibid, new reg 7(m) added by the SSB Regs, reg 6(1). 

72 ibid, reg 7(3) as substituted. 

73 s6, amending Sched 3, Social Security Act 1975. See further N.J. Wikeley, ‘Training, Targeting 
and Tidying Up: The Social Security Act 1988’ (1989) JSWL 277—292. 

74 The SSAC firmly opposed the reform on this ground: op cit note 42, para 39. 

75 This practice was ultra vires the Supplementary Benefits Act 1976 (R v Barnsley Supplementary Benefit 
Appeal Tribunal ex parte Atkinson [1977] 1 WLR 917 (CA)) but was subsequently legalised by 
amendments effected by the Social Security (Miscellaneous Provisions) Act 1977: see T. Prosser, 
‘Politics and Judicial Review: the Atkinson Case and its Aftermath’ [1979] Public Law 59. 

76 DES 1988, op cit note 6, Annex G, para 5. 

77 First Report of the House of Commons Education, Science and Arts Committee, Session 1986—87 
Student Awards (December 1986) para 25. 
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(other than under access funds) — if indeed these can truly be regarded as extra 
money in view of the freezing of the grant and parental contribution at their 1990—91 
level. 

Throughout its reforms to social security since at least 1986, the Government 
has been keen to stress the importance of targeting needs more effectively. It was 
always the case that the unreformed student grants system lacked the flexibility to 
respond effectively to the individual needs of particular students; for example, in 
relation to housing costs. It is unfortunate that social security entitlement has not 
been replaced by another form of additional support which is as responsive to 
individual students’ needs and at the very least makes up the shortfall in income. 
The SSAC dissenters have shown how retention of entitlement could have accom- 
panied the other reforms to the student support scheme and met the above objectives 
and those emanating from the Government”: 


[S]tudents should continue in principle to qualify for housing benefit and income support. We 
would expect that students’ income from loans, if necessary on a deemed basis, and Access 
Funds would be taken into account in the normal way in calculating the amount of benefit 
payable. We consider that to proceed in this way would reduce significantly students’ 
‘dependence’ on social security benefits as the Government desires, but we believe that to 
disentitle students from those benefits would lead to unacceptable hardship. 


In response the Secretary of State, Tony Newton MP has argued that ‘the Access 
Funds will be fully up to the demands placed upon them and provide an adequate 
safety net for students with additional financial needs.’” The institutions of further 
and higher education do not appear, at this initial stage at least, to share the Secretary 
of State’s optimism; nor does the student body. A survey by the Times Higher 
Education Supplement has shown that take-up of access funds in many institutions 
is very low. In a number of institutions well below 10 per cent of students have 
applied.® But it may simply be that the full impact of the lack of benefit entitle- 
ment is not yet being felt, and that claims will escalate during the summer vacation. 
In any event, the National Union of Students has produced a report alleging that 
many educational institutions are mis-applying access funds, in some cases setting 
aside part of the money for bursaries as a ‘recruitment device.’®! If this is true, 
it may be argued that, while it is laudable for institutions to be striving to increase 
the level of access to higher education, the funds should be employed in the relief 
of hardship for existing students. 

The Government needs to have a hard and close look at its new system of student 
support. The administration of access funds by separate institutions under a wholly 
discretionary system seems a haphazard way of administering student support. 
Students deserve better, especially when their social security rights have been so 
comprehensively swept away. 





78 Supra note 42. 

79 Supra note 42, ‘Initial Comments by the Secretary of State,’ para 18. 
80 THES, 30 November 1990. 
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Equality in Occupational Pensions — The New 
Frontiers after Barber 


Barry Fitzpatrick* 


When Douglas Barber was made redundant by Guardian Royal Exchange Assurance 
(GRE) on 31 December 1980 at the age of 52, his redundancy package included 
a statutory redundancy payment, together with an ex gratia payment but excluded 
an entitlement to an immediate occupational pension (OP), which was deferred until 
his pension age of 62. A redundant woman aged 52 would, in similar circumstances, 
have received a smaller lump sum than Mr Barber but would have had immediate 
access to her OP. Mr Barber’s claim under section 1(1) of the Sex Discrimination 
Act 1975 might well have succeeded, were it not for the notorious ‘retirement 
provision’ exclusion in section 6(4) of the Act. 

Mr Barber’s success at the European Court of Justice (ECJ)' goes some way 
towards settling two crucial ‘frontiers’ in Community equality law. The first is 
between ‘employment equality’ and ‘welfare equality’ provisions and the second 
is between the scope of Article 119/EEC and the residual scope of the employment 
equality directives. This note considers the new demarcation lines established in 
Barber and the implications of Barber for UK OP schemes. Given these implica- 
tions, a critical analysis will be made of measures and devices, including the 
prospective effect given to the Barber ruling, which might minimise the financial 
impact of the ruling and might, in the case of ‘equalisation downwards,’ snatch 
improved benefits from the victims of sex inequality. 


The New Frontiers 


The applicant appeared to be on the wrong side of the first frontier between the 
employment equality provisions, which govern equal pay and equal treatment in 
working conditions? (and are largely free of exclusions), and welfare equality 
provisions, which govern equal treatment in social security matters and, more 
ambiguously, equal treatment in occupational social security? (which are bedevilled 
by exceptions). On this frontier, the ECJ concluded that both Mr Barber’s statutory 
redundancy pay and the benefits from his ‘contracted-out’ OP scheme were ‘pay’ 
within Article 119/EEC.* The second frontier which confronted the applicant was 





*Lecturer in Law, Univerity of Newcastle-upon-Tyne. 
I am grateful to Lorraine Fletcher, Erika Syzszczak and Sue Ward for comments upon an earlier draft 
of this note. 


1 Case C-262/881, Barber v Guardian Royal Exchange Assurance Group [1990] 2 CMLR 513. 

2 Article 119/EEC and Directive 75/117 on equal pay (OJ L 45/19, 19.2.1975) and Directive 76/207 
on equal treatment in working conditions (OJ L 39/40, 14.2.1976). 

3 Directive 79/7 on equal treatment in social security (OJ L 6/24, 10.1.1979) and Directive 86/378 
on equal treatment in occupational social security (OJ L 225/40, 12.8.1986). 

4 Two significant points from the Court’s judgment are, first, that the Court re-asserts (at §19) its conclu- 
sion in Case 12/81, Garland v British Rail Engineering [1982] ECR 359, §10 that ex gratia payments 
are governed by Article 119/EEC and second, in accord with the House of Lords in Hayward v Cammell 
Laird Shipbuilders Ltd [1988] ICR 464 (HL(E)), that each constituent element of the remuneration 
package must be assessed for the purpose of establishing ‘equal pay’ (at §34). 
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between Article 119/EEC and the equality directives as a whole. In order to avoid 
the ECJ’s distinction between vertical and horizontal direct effect, which applies 
to the application of Directives but not Treaty Articles,’ there is a high premium 
on private sector applicants bringing themselves within the concept of ‘pay’ set out 
in Article 119/EEC. On this frontier, the applicant succeeded in establishing that 
an age condition, upon which immediate, as opposed to deferred, access to his OP 
depended, was a factor relating to ‘pay’ itself within Article 119/EEC, rather than 
a ‘working condition’ governed by Article 5 of Directive 76/207. 


The Frontier between Employment and Welfare 


Barber is concerned with two ‘grey’ areas, largely concerned with ‘privatised 
welfare,’ between what are obviously employment or welfare issues. In the first, 
the benefit or condition is the responsibility of an employer but only as a result 
of a statutory obligation, for example, in Barber, the payment of statutory redundancy 
pay. Secondly, there is the difficulty with benefits and conditions which are closely 
linked with the provisions of social security schemes, for example, reliance upon 
State pension ages or the operation of UK contracted out OP schemes.® Until 
recently, it had been presumed that payments made under statutory obligation were 
outside the scope of the employment equality measures.” However, the ECJ in 
Rinner-Kiihn concluded that sick pay paid directly by the employer was still ‘pay’ 
within Article 119/EEC, even if dictated by legislation.* The more reasoned 
reaffirmation of this position in Barber, in relation to both statutory redundancy 
pay and also the minimum statutory obligations applicable to contracted-out OP 
schemes, is not, in itself, surprising. 

A more difficult question is to establish the new frontier between employment 
and welfare. What brings a benefit within ‘pay’ (or a provision within ‘working 
conditions’) is that it is received ‘from his employer by reason of the existence of 
the employment relationship.” It appears that UK statutory redundancy pay is now 
governed by Article 119/EEC but, on the question of contracted-out OP schemes, 
the Court emphasised that GRE’s scheme was funded ‘without any contribution being 
made by the public authorities in any circumstances.’!° This stipulation calls into 
question the applicability of Article 119/EEC to statutory sick and maternity pay 
(SSP and SMP) where, unlike in Rinner-Kiihn, the employer can recover a proportion 
of the cost from the State. It is suggested that, in due course, the crucial factor 
will be whether the benefit is by reason of the employment relationship rather than 
the absence of any State funding. SSP and SMP are based on National Insurance 
contributions. Nevertheless, in a period of increasing privatisation of income support, 
factors such as records of employment, weekly wage and administrative burden 


Although the ECJ has given a wide interpretation to ‘emanation of the State’ in Case C-188/89, Foster 
v British Gas Plc [1990] 2 CMLR 833. 

eg, Article 7.1 of Directive 79/7 and Article 9(a) of Directive 86/368 exclude pension ages from the 
scope of equal treatment in social security and OP schemes respectively. 

Case 80/70, Defrenne v Belgian State [1971] ECR 445 (Defrenne I). See also Secretary of State for 
Employment v Levy [1990] ICR 18 (EAT). 

Case 171/88, Rinner-Kithn v FWW Spezial Gebdudereiningung [1989] IRLR 493, noted by Szyszczak 
(1990) 19 ILJ 114. Compare Shrubsall on Barber (1990) 19 ILJ 244, 249. 

§18 of judgment, emphasis added. 

§25 of the judgment. See also Szyszczak (1988) 17 ILJ 115, 119. Ironically, at the time of Mr Barber’s 
redundancy, 41% of his statutory redundancy payment was subject to State rebate (Variation of Rebates 
Order 1977, SI 1977 No 1321). 
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point towards the inclusion of such benefits within the arena of employment 
provisions." 

The second welcome aspect of the Barber judgment on this frontier is the rejection 
of the ‘linkage’ of employment measures with welfare provisions as a justification 
for stretching the frontier between the two in the direction of employment equality, 
thereby leaving questions such as redundancy pay? and contracted-out OP 
schemes” in the weakly protected domain of welfare equality. The use of Article 
118/EEC and Article 1.2 of Directive 76/207" to relegate the protection of funda- 
mental equality principles to the later directives is difficult to defend. In Marshall's 
and Beets-Proper,'* a differential in mandatory retiring ages was categorised as a 
‘working condition’ within Article 5 of Directive 76/207 and the attempt to justify 
the differential through linkage with State pension ages was rejected. Similarly, 
in Bilka," a contractual OP scheme, in which the terms of the scheme were 
negotiated within the undertaking but subject to minimum statutory requirements, 
was categorised as supplementary to the State scheme in order to bring it within 
Article 119/EEC. These conclusions in Marshall and Bilka made the reversion to 
a linkage approach in Newstead a disappointment. Hence, the decision in Barber 
that UK OP schemes are to be equated with Bilka-type schemes, at last, coincides 
with the realities of the UK situation, in which SERPS"! is really a safety net for 
those outside contracted-out schemes, rather than those schemes being a substitute 
for SERPS. If payments made under statutory obligation are within Article 119/EEC, 
it would be extraordinary if voluntary payments made under an OP scheme, even 
if linked to a statutory scheme, were not ‘pay’ also. Given the pre-existing case 
law in Rinner-Kihn and Bilka, it can be seen that Barber brings UK redundancy 
and OP schemes into the mainstream of the employment equality provisions, which 
is where they belong.'9 


The Frontier between Pay and Working Conditions 


Barber also redefines the frontier, within the employment equality legislation, between 
Article 119/EEC and Directive 76/207. In Defrenne IT, the Court, confronted with 
a differential in retiring ages, concluded that ‘the fact that the fixing of certain 
conditions of employment may have pecuniary consequences is not sufficient to 
bring such conditions within the field of application of Article 119.’2° But, despite 
the Court’s ruling in Burton, ‘pay’ is not restricted to the actual consideration 
received. Conditions for receipt of consideration are included also. Hence, the crucial 








11 See Szyszezak, op cit at n 8, 115 and Statutory Sick Pay Bill 1990, cl 1(1) proposing a reduction 
of the statutory sick pay rebate from 100% to 80%. 

12 In Case 19/81, Burton v British Railways Board [1982] ECR 555, reliance upon State pension ages 
as a basis for determining access to a voluntary redundancy package. 

13 In Case 192/85, Newstead v Department of Transport and HM Treasury [1987] ECR 4753, a perception 
of a contracted-out OP scheme as being a ‘substitute’ for the State Earnings Related Pension Scheme 
(SERPS). 

14 Article 118/EEC sets out a programme of labour and social security law reform. Article 1.2 of Directive 
76/207 leaves equal treatment in social security to later directives. 

15 Case 152/84, Marshall v Southampton and Southwest Hampshire Area Health Authority (Teaching) 
[1986] ECR 723. 

16 Case 262/84, Beets-Proper v van Lanschot Bankiers [1986] ECR 773. 

17 Case 170/84, Bilka-Kaufhaus v Weber von Hartz [1986] ECR 1607. 

18 See Fitzpatrick [1988] JSWL 205. The outcome is also a re-assertion of the self-evident superiority 
of Treaty provisions over those in a directive. 

19 Compare the conclusions of Shrubsall, op cit at n 8, 247. 

20 Case 149/77, Defrenne v SABENA [1978] ECR 1365 (Defrenne HI), §21. 
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distinction between Defrenne II and Bilka is that, in Defrenne II (or, for that matter, 
a case such as Marshall), the applicant loses financially as an indirect consequence 
of an employment decision. In Bilka, the condition that a worker be full-time to 
participate in the OP scheme, was a direct factor in the deprivation of equal 
remuneration rather than a consequence of another event.?! In Barber, the Court 
concluded that the age condition upon which the assessment of the benefit was made 
was a factor going to the amount of pay received and hence governed by Article 
119/EEC.” As in many earlier cases, the Court avoided the difficulties over 
horizontal direct effect and decided the case upon the basis of the Treaty obliga- 
tion, thereby opening the way for challenges to many discriminatory conditions related 


to pay. 


The Implications for OP Schemes 


First, it would appear that, even though the OP schemes in Bilka and Barber were 
entirely employer financed, schemes funded jointly by employers and employees 
would also be governed by Article 119/EEC and the employment equality direc- 
tives.” However, the primary implication of the shifting of the first frontier 
between ‘employment’ and ‘welfare’ is that much of the substance of Directive 86/378 
is overtaken by Article 119/EEC and possibly Directives 75/117 and 76/207. Given 
the directly effective rights which can be invoked following Barber, the wide 
derogation in Article 9(a) of Directive 86/378 on discriminatory pensionable ages 
is effectively overridden. The same fate may well await the two other major exclu- 
sions in Article 9. Paragraph (b) excludes survivors’ benefits until a directive deals 
with survivors’ benefits in social security schemes. However, not only did Advocate 
General Warner conclude that a survivor’s pension was ‘pay’ within Article 119/ 
EEC,” the Court in Garland” treated free travel facilities for dependants of an 
ex-employee as ‘pay’ for the purposes of Article 119/EEC.” 

Article 6.1(h) totally excludes actuarial reductions in relation to benefits in money 
purchase schemes and Article 9(c) excludes actuarial reductions in relation to workers’ 
contributions, at the latest until 1999. There can be little doubt that to actuarially 
reduce the benefits or increase the contributions of one sex as opposed to another, 
even on the basis of assumed longevity patterns, is ‘tantamount’ to inequality on 
grounds of sex.” It is likely that the ECJ will be propelled down this path, as was 





21 See the detailed discussion by Advocate General Van Gervan in Barber at 528—534. 

22 It would also appear to be the case that if an applicant volunteers for redundancy, only for the purpose 
of obtaining a redundancy package, as in Burton, it would be impossible to divorce the discriminatory 
condition from access (cp Van Gervan AG at n 21). 

23 See an intriguing consideration of the vertical/horizontal direct effect distinction by Van Gervan AG 
at 541—550. 

24 §25 of judgment. Nor can there be much doubt that contracted-in schemes, contracted-out money 
purchase schemes, integrated schemes (where OP benefits are paid on top of basic State pension) 
and bridging pensions (see Luckhaus, ‘Bridging Pensions: A Question of Difference?’ (1990) 19 ILJ 48) 
are also caught by Article 119/EEC. 

25 Cases 75 and 117/82, Razzouk and Beydoun v Commission of the European Communities [1984] 
ECR 1509. 

26 Case 12/81, Garland v British Rail Engineering. 

27 This outcome would bring the UK position into harmony with that in the Republic of Ireland, where 
the Labour Court has already concluded that survivors’ benefits are ‘pay’ for the purposes of the Anti- 
rcs aa (Pay) Act 1974 (see Curtin, Irish Employment Equality Law (Dublin: Round Hall Press, 
1989) 27). 

28 Curtin, ‘Occupational Pension Schemes and Article 199: Beyond the Fringe?’ (1987) 24 CMLRev 
215, 257. 
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the US Supreme Court in Manhart.” The argument which might be utilised against 
this development is that the ground for the discrimination is not sex but rather assumed 
longevity.*° Even if this shallow distinction was to be accepted, it would still be 
necessary to show an objective justification for indirect discrimination through 
reliance upon assumed longevity. However, in Ruzius-Wilbrink,}' the ECJ con- 
cluded that indirect discrimination against part-time workers could not be objectively 
justified if other comparable categories of benefit claimants were treated more 
favourably. Depending on the circumstances, each OP scheme would require close 
scrutiny in order to establish which criteria were invoked to determine actuarial 
reductions, whether it was necessary to isolate assumed longevity as a significant 
actuarial factor or whether unisex actuarial tables could be applied instead. 

Article 2(d) of Directive 86/368 excludes optional provisions of OP schemes, 
such as additional voluntary contributions, upon which actuarial assumptions are 
often made, even for members of final salary schemes.” However, if, as in 
Newstead, an employee contribution is not an element of ‘pay,’ the terms under 
which it is made (and any other worker contributions) may still be ‘working condi- 
tions’ under Article 5 of Directive 76/207.** Given that the linkage of Directive 
76/207 with the later directives has now been broken and that provisions relating 
to voluntary employee acts can be caught by Article 5, optional provisions may 
also be brought within the ambit of the 1976 Directive. 

As far as enforcement is concerned, individuals can now claim directly effective 
rights before the Industrial Tribunals in situations where they have already been 
deprived of equal pay, subject, of course, to any prospective effect restrictions 
imposed. However, the real source of the inequality in these cases is the OP scheme 
itself, as reflected in some circumstances in collective agreements, rules of under- 

.takings and contracts of employment. It is these employment instruments which 
claimants will wish to challenge and, preferably, before they suffer any detriment. 
Following Kowalska,* it is also clear that a provision in an employment instru- 
ment including, presumably, an OP scheme, would itself be contrary to Article 
119/EEC. 

Although all the emphasis in the case law until now has been upon the substance 
of Article 119/EEC, it must be arguable that individuals also have a directly effective 
right to challenge this contravention of Article 119/EEC, even before the offending 
provision has been applied to them.” Indeed, one interpretation of Articles 1 and 
2 of Directive 75/117% is that individuals would be entitled to ‘consider themselves 
wronged by a failure to apply the principle of equal pay’ (Article 2) where such 
discrimination is included in ‘conditions of remuneration’ (Article 1) applicable to 





29 City of Los Angeles, Department of Water and Power v Manhart (1978) 435 US 702. 

30 The House of Lords rejected a similar argument in James v Eastleigh Borough Council [1990] 
ICR 554 (HL(E)) in relation to reliance upon pension ages. See also Case 177/88, Dekker v Stichting 
Vormingscentrum Voor Jong Volwasenen (VJV-Centrum) Plus (not yet reported), 

31 Case C-102/88, Ruzius-Wilbrink v Bestuur van de Bedrijfsvereniging voor Overheidsdiensten (not yet 
reported. I am grateful to Lorraine Fletcher for a translation of this judgment). 

32 See Curtin, op cit at n 28, 226—7. See also Unisex Pricing in Long Term Insurance, an independent 
report by actuarial consultants, Tillinghast for the EOC, April 1989. 

33 Curtin, op cit at n 28, 229. 

34 A.G. Darmon in Case 192/85, Newstead. 

35 Case 19/81, Burton. 

36 Case 33/89, Kowalska v Freie und Hansestadt Hamburg [1990] IRLR 447, noted by Reiland (1991) 
20 ILJ (forthcoming). 

37 Much of what follows relies upon Fitzpatrick, The Impact of EC Sex Discrimination Law on Collective 
Agreements: A Comparative Study, Report for DG X of the European Commission (1990, unpublished). 

38 See corresponding provisions in Articles 3, 5 and 6 of Directive 76/207 where the position is clearer. 
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them and hence would enjoy a directly effective right ‘to pursue their claims by 
judicial process’ (Article 2).° This analysis could be applied also to the interpreta- 
tion of Article 119/EEC itself, thereby ensuring that individual rights under that 
Article were given ‘effective judicial protection,’ at least on an inter partes basis 
against inequality in OP schemes.” 

A more comprehensive and enduring solution would be correction of the OP 
scheme itself. Employment instruments, upon which OP schemes are based, must 
be subject to Article 4 of Directive 75/117.*' As OP benefits form part of the 
consideration which the worker receives, it is arguable that the scheme itself can 
be perceived as a ‘wage scale’ or ‘wage agreement’ within Article 4. If this is the 
case, the deadline of 1 January 1993 in Article 8.1 of Directive 86/378 for revision 
of OP schemes becomes otiose. An obligation arises to correct OP schemes (and 
relevant collective agreements” and contracts of employment) from, at the latest, 
the date of the Barber judgment. It is again arguable that Article 119/EEC includes 
an obligation to correct any discriminatory provision in relevant employment 
instruments. Indeed, if it does not, individual litigation will be free of the welfare- 
orientated exceptions in Directive 86/378 but the crucial exercise of correcting OP 
schemes may, at least in theory, be subject to them. 

The conversion of this obligation into a concrete cause of action in the UK is 
more problematic. The UK has no effective mechanism to challenge discriminatory 
provisions in employment instruments.“ The Social Security Act 1989 will provide 
mechanisms in relation to the correction of OP schemes but not until 1993.% 
However, if it is accepted that there is an obligation under either Article 119/EEC 
or Article 4 of Directive 75/117 to correct inequality in OP schemes, it can then 
be argued that UK courts are bound to do everything in their power to achieve that 
result through national legislation.* It is at least arguable that, despite the explicit 
reference in s 23 of the 1989 Act to Directive 86/378, that Act is appropriate legis- 








39 Applying Case 222/84, Johnston v The Chief Constable of the Royal Ulster Constabulary [1985] 
ECR 1651 on effective access to the judicial system. 

40 The Equal Pay 1970 and the Sex Discrimination Act 1975 are amended by s 23 and Schedule 5, paras 13 
and 14 of the Social Security Act 1989 to allow for challenges to inequality in OP schemes before 
the Industrial Tribunals from 1993. However, the prospects for preventive actions under the Acts 
are very limited. 

41 Article 4 of Directive 75/117 requires the Member States to ‘take the necessary measures to ensure 
that provisions appearing in collective agreements, wage scales, wage agreements or individual contracts 
of employment which are contrary to the principle of equal pay shall be, or may be declared, null 
and void or may be amended.’ An obligation to correct employment instruments is supported by the 
emphasis in Case 109/88, Handels- og Kontorfunktionaerernes Forbund i Danmark v Dansk 
Arbejdsgiverforening, acting on behalf of Danfoss [1989] IRLR 532, at §12 upon ‘transparency’ of 
pay scales, restated by the Court in Barber at §33. 

42 In particular, the exclusion of non-binding collective agreements from the operation of Article 7(a) 
of Directive 86/378 can be bypassed. 

43s 6 of the Sex Discrimination Act 1986 ‘nullifies’ discriminatory provisions in collective agreements 
and mules of undertakings but provides no explicit mechanism to allow for correction of the discrimination 
(see Fitzpatrick, ‘The Sex Discrimination Act 1986’ (1987) 50 MLR 934). 

44 Social Security Act 1989, s 23 and Schedule, 5, para 4 (modification of schemes by the Occupational 
Pensions Board) and para 9 (jurisdiction over correction of OP schemes in the High Court and County 
Court). There is little point in relying upon the European Commission’s action against the UK over 
the alleged inadequacies of s 6. By the time that action reaches fruition, we shall, in any event, be 
approaching the date upon which the 1989 Act comes into effect. 

45 Described by Fitzpatrick, op cit at n 43, 937, as the principle of ‘indirect effect.’ Of course, the 
application of this principle in the UK is complicated by the persistence of the House of Lords in 
narrowing construing, if not misapplying, the principle in Duke v GEC Reliance [1988] AC 618 (HL{E)) 
and, more recently, Finnegan v Clowney Youth Training Programme [1990] ICR 462 (HL(ND), in 
the latter case, choosing to ignore the Opinion of Advocate General Van Gervan in Barber at 543. 
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lation upon which to base the indirect effect of Article 119/EEC or Article 4 of 
Directive 75/117. Hence, the date upon which the Act is to come into force could 
be disregarded and the mechanisms available under the 1989 Act could be utilised 
immediately.” In the alternative, the possibilities could be explored of seeking 
judicial redress in the High Court in the form of a declaration under section 6 of 
the 1986 Act or of constructing a directly effective right from Article 4 of Directive 
75/117 to demand correction of an employment instrument, to be invoked by 
interested parties.” 


Minimising the Impact of Barber 


It is to be expected that, with the shifting of frontiers executed in Barber, various 
devices will be considered to minimise the financial costs which may ensue. Two 
particular controversies will be addressed. First, the ECJ itself applied a ‘prospective 
effect’ formula to the Barber ruling. Second, much uncertainty surrounds the central 
issue of equalisation and the extent to which it can be achieved by equalising benefits 
and conditions downwards. 


Prospective Effect 


The use of prospective effect is a rare exercise for the ECJ, at least as far as directly 
effective Community law is concerned.* Prospective effect can be invoked on the 
basis of legal certainty, ie because of a judgment’s unexpected content and because 
of the significant financial cost to those who ‘innocently’ relied upon a mistaken 
interpretation of the law. In Defrenne II,” the ECJ invoked both factors. In 
Barber, it has sought to do the same. Two countervailing pressures affect the scope 
of a prospective effect ruling. On the one hand, as a derogation from, in this case, 
fundamental Community rights, the ruling must be narrowly construed. On the other 
hand, to be effective and to minimise even greater injustice, it must be clear and 
comprehensive. Unfortunately, in a judgment otherwise characterised by these latter 
virtues, the Court’s pragmatic prospective effect ruling in Barber is neither. In §45, 
the Court states: 


the direct effect of Article 119 of the Treaty may not be relied upon in order to claim entitlement 
to a pension with effect from a date prior to that of this judgment, except in the case of workers 
or those claiming under them who have before that date initiated legal proceedings or raised 
an equivalent claim under the applicable national law. 


The Defrenne IT ruling simply excluded all directly effective rights based on Article 
119/EEC prior to the date of the judgment. But this ruling in Barber is apparently 
limited to contracted-out OP schemes and therefore only to UK schemes. What 


46 It would presumably require a categorical assertion of the breadth of the indirect principle by the 
ECJ to encourage a British court to take such a course. The exclusions in the 1989 Act would have 
to be disregarded also, to the extent that they are inconsistent with Article 119/EEC or the 1975 and 
1976 directives, 

47 See also the potential jurisdiction of the Pensions Ombudsman established under Social Security Act 
1990, s 12. 

48 See Alexander, ‘The Temporal Effects of Preliminary Rulings’ (1988) 8 Yearbook of European Law 184 
and Arnull, The General Principles of EEC Law and the Individual (Leicester: Leicester University 
Press, 1990), chap 12. 

49 Case 43/75, Defrenne v SABENA [1976] ECR 455 (Defrenne II). 

50 §43 of the judgment. Therefore, the prospective effect ruling in Barber does not cover statutory 
redundancy pay. See Curtin, op cit at n 28, for a detailed examination of European OP schemes. 
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is the effect of Barber on differentials in pension ages in Belgian, Dutch, French, 
Greek, Irish and Portuguese OP schemes? Even. if other OP schemes are funded 
differently, it can nevertheless be asked whether these issues are to be subjected 
to future prospective effect rulings or whether British employers are to be put at 
a competitive advantage because of Barber. Similarly, although the ruling does not 
appear to be restricted to the pension age issue, the emphasis appears to be on 
‘legitimate expectations’ created by the exceptions permitted in Directive 79/7, but 
primarily Directive 86/378. Will prospective effect only apply to controversies 
surrounding the exceptions, or also to questions of indirect discrimination concerning, 
for example, part-time workers? How again will it be applied to OP schemes in 
other Member States, for example, in Germany where, after Bilka, the inequality 
in survivors’ benefits must be open to challenge? 

Both Directive 79/7 and 86/378 set out exceptions to equal treatment including, 
in particular, pension ages. The Court, in both Burton and Newstead, gave the 
impression that linkage with the State schemes was sufficient to avoid the employment 
equality provisions. On a practical level, it cannot be denied that contracted-out 
OP schemes are closely linked in with the operation of SERPS through the require- 
ments of statutory guaranteed minimum provisions and also through the realities 
of maintaining adequate income support. Nevertheless, from a legal perspective, 
given the fundamental nature of the rights involved, Barber can be seen as a less 
surprising decision than Burton or Newstead. It is arguable that prospective effect 
has been invoked here primarily on grounds of financial cost rather than legal 
certainty. It can be suggested that, in cases such as Barber, the Court needs concrete 
estimates of those projected costs before invoking such a draconian measure, 
particularly at a time when many pension funds are in surplus.” Ought not the 
Court to have satisfied itself that these financial implications are the result of a genuine 
conviction that these derogations were unassailable rather than a general state of 
inertia and apathy? 

The imponderables surrounding the mechanics of applying the prospective effect 
ruling have left the pensions industry in a state of uncertainty as to the extent of 
its future commitments. For the purposes of this discussion, three broad approaches 
towards the ruling can be ascertained. According to a middle position, a beneficiary 
can only claim under Barber if s/he first becomes entitled to a pension after Barber, 
thereby excluding all those (except applicants who have initiated claims) who already 
enjoy pension benefits. To one side of this position is the stance that a pension 
beneficiary can claim equality under Barber in relation to any benefits received from 
the date of the judgment. To the other side lies the proposition that the ruling precludes 
claims for benefits which are based on service prior to Barber, in practice, denying 
the full effect of the Barber ruling in the UK for up to 40 years. 

Even a lawyer would wish to know the projected costings of these various stances, 
given that the Court was seeking to balance financial cost against the protection 
of fundamental rights. In relation to the third approach, it must be contended that, 
while members of pension schemes develop interests and expectations which Trust 
law must protect, they only ‘claim entitlement to a pension’ when they come to 
be paid it, that it is at that time that directly effective rights can be invoked and 
that it is not until then that all the effects of the legal situation are exhausted.» 





51 See Nobles, ‘Who is Entitled to the Pension Fund Surpluses?’ (1987) 16 ILJ 164. However, s 11 
of the Social Security Act 1990, in relation to Limited Price Indexing of pensions, may also be a 
source of uncertainty as to future funding of liabilities. 

52 See §44 of the judgment set out below. 
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Even the middle position is open to doubt. Albeit that the preceding, and highly 
convoluted, paragraph 44% identifies acquisition of entitlement as a significant 
factor, it is merely declaratory of what is permitted and not an assertion of what 
is not. If a claimant is now receiving a full pension, having been deferred in circum- 
stances similar to Mr Barber, he has no claim. But if, for example, a claimant is 
already entitled to an actuarially reduced pension, it cannot be said that he (or she, 
in other cases of actuarial reductions) is claiming entitlement to a pension. He already 
has one and is claiming entitlement to enhancement of his pension. Nor, relying 
on the more significant first sentence in paragraph 44, can it be said that the effects 
of his legal situation have been exhausted. Sadly, there is little ‘legal certainty’ to 
be had from Barber and we shall have to await at least one more ECJ ruling before 
any of these issues are clarified. 


Equalisation 


The Barber decision will be a depressing episode in equality law if the outcome 
is that pension ages are raised for females rather than lowered for males. The ability 
of the trustees to alter pension ages for existing members would depend upon the 
terms of the OP scheme and the extent to which those terms had contractual force. 
It may well be that both Contract and Trust law provide significant protection against 
equalisation through the taking away of benefits.** However, in Community law, 
it is clear from Defrenne II that equalisation of benefit must generally be upwards, 
ie following Barber, by a lowering of the male pension age to that of the female.* 
This conclusion is based not just upon Article 117/EEC but, more significantly, 
upon the third recital of the Preamble of the Treaty of Rome. Neither the 
Preamble nor Article 117/EEC can form the basis of substantive rights in Community 
law.” However, the suggestion that there is no obligation to equalise upwards 
cannot be sustained. In Giménez Zaera, the ECJ insisted that the objectives in Article 
117/EEC ‘constitute an important aid, in particular for the interpretation of other 
provisions of the Treaty and of secondary legislation.’** On this basis, Defrenne 
II is an incontrovertible application of the most fundamental Community law 
principle. 

Of course, this approach towards equalisation has its limitations. It cannot be 
suggested that a solution based upon upwards equalisation will always be feasible. 








53 §44 states, “In those circumstances, overriding considerations of legal certaintly preclude legal situations 
which have exhausted all their effects in the past from being called into question where that might 
upset retroactively the financial balance of many contracted-out pension schemes. It is appropriate, 
however, to provide for an exception in favour of individuals who have taken action in good time 
in order to safeguard their rights. Finally, it must be pointed out that no restriction on the effects 
of the aforesaid interpretation can be permitted as regards the acquisition of entitlement to a pension 
from the date of this judgment.’ 

54 See the restriction, placed upon a company’s right to give or withhold consent to an amendment of 
pension fund rules, based upon obligations to employees in their contracts of employment (Imperial 
Group Pension Trust Ltd v Imperial Tobacco Ltd [1990] The Independent, 4 December). Unilateral 
variation of such obligations, short of dismissal and re-engagement, is now extremely difficult (Rigby 
v Ferodo Ltd [1988] ICR 29 (HL(E)) and Jones v Associated Tunnelling Co Ltd [1981] IRLR 477 (EAT)). 

55 This suggestion is open to objection, first, that many women may be better off with longer pensionable 
service and, second, that in many jurisdictions such as Denmark, Germany and the Netherlands (see 
Case 262/84, Beets-Proper), pension age is linked to mandatory retiring age. 

56 The 3rd recital of the Preamble states, ‘Affirming as the essential objective of their efforts the constant 
improvement of the living and working conditions of their people’ (emphasis added). 

57 Case 126/86, Giménez Zaera v Instituto Nacional de la Seruridad Social [1987] ECR 3697. 

58 §14 of the judgment. 
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But if an employer wishes to derogate from it, there ought to be some judicial control 
over the process. The employer must have objectively justified reasons for doing 
so. If a pension fund would have to be wound up, either following claims on pension 
age differentials, or possibly because of anticipated claims on questions such as 
survivors’ benefits and actuarial reductions, it might be open to argument that sensible 
employers would retreat from the prospect of full upwards equalisation. Nevertheless, 
upward equalisation must be the norm and derogations from that norm must be 
necessary and must be proportionate to the seriousness of the circumstances.” 
Automatic downward equalisation will rarely, if ever, be acceptable. At the very 
least, the equalisation process ought never to produce a financial saving for the 
employer. 

If a claimant succeeds in an application, his or her own benefits and conditions 
ought, in normal circumstances, to be equalised upwards.© It is generally in a 
potential claimant’s interests to claim early, while the inequality persists, even relying 
upon the ‘pre-emptive strike’ analysis suggested above. Pensions law creates its 
own obstacles to drastic action by employers and these will be augmented by 
automatic ‘upwards equalisation’ to be introduced through the Social Security Act 
1989.6! Nevertheless, there is a danger of attempts at downwards equalisation 
before 1993. It would be reassuring if mechanisms to correct OP schemes were 
already in place. 


Conclusion 


Barber is a valuable example of the continuing willingness of the ECJ to apply 
Community law principles of sex equality in an imaginative, but thoroughly reasoned, 
fashion. By shifting the frontiers within which cases are contested, it has reinvigorated 
the force of individual litigation as a source of significant challenges to entrenched 
discrimination, particularly in the field of privatised welfare and has cast doubt upon 
the continuing viability of maintaining such discrimination in State welfare schemes. 
It is also a good example of litigation by a man bringing significant potential benefits 
to both male and female workers. Unfortunately, the prospective effect ruling fails 
to create the clarity which is required. When changes to OP schemes eventually 
emerge, the equality which ensues must be genuine. It is suggested here that 
equalisation in Community law is not an end in itself, thereby justifying the reduction 
of benefits and conditions in the name of equality. Rather, equality is one means 
towards the end of improved living and working conditions. Great diligence, and 
yet further judicial imagination, will need to be expended to ensure that this ‘essential 
objective’ is achieved. 





59 je, the test of objective justification in Case 170/84, Bilka. 

60 As in Case 43/75, Defrenne II or Case 33/89, Kowalska. 

61 From 1993, the Social Security Act 1989, Schedule 5, para 3(1) requires that less favourable terms 
in an OP scheme are overridden by the principle of equal treatment but, unless made subject to indirect 
effect, this upwards equalisation would be subject to the exclusions in the 1989 Act. 


More in Expectation than Hope: The Blackpool 
Airport Case 


John N. Adams* and Roger Brownsword** 


As it will be recalled, in Williams v Roffey Bros and Nicholls (Contractors) Ltd,' 
the Court of Appeal decided that an express promise by A to B, to pay B an additional 
sum if B carried out his existing contractual obligations to A, could be contractually 
binding. Although Williams v Roffey plainly signalled that detrimental reliance by 
the promisee is not essential for a promise to be binding, its broader significance 
is less clear. On one interpretation, it simply effected a minor modification to the 
traditional consideration requirement, treating promises as contractually binding 
provided that the promisor obtains some reciprocal benefit from the promisee. 
Another view is that it indicated that promises may be contractually binding provided 
that the promisee reasonably relies on the promise. And, according to yet another 
reading, it signified that promises may be contractually binding provided that the 
promisee reasonably expects the promisor to keep his word. Although this last reading 
is the most radical one, it can now derive some indirect support from the court’s 
more recent decision in Blackpool and Fylde Aero Club v Blackpool Borough 
Council.? In this note, we will consider the Blackpool case with a view to clarify- 
ing both the idea of reasonable expectation and the significance of general judicial 
ideologies. 


The Blackpool Case 


In the Blackpool case, the defendants, who owned and managed Blackpool airport, 
raised revenue by granting concessions to operators to use it. The plaintiff club 
was granted the concession in 1975, 1978 and 1980. Shortly before the plaintiff’ s 
last (1980) concession was due to expire, the council sent invitations to tender for 
the new concession to the club as well as to six other parties. The invitations stated 
that tenders were to be submitted in the envelope provided, that they were not to 
bear any name or mark which would identify the sender, and that tenders received 
after 12 noon on 17 March 1983 would not be considered. The plaintiff’s tender 
was put in the Town Hall letter box at 11 a.m. on 17 March, but the box was not 
emptied as it was supposed to be. As a result, the plaintiff’s tender was incorrectly 
recorded as having been received late, and it was not considered when the council’s 
relevant committee met to decide which tender to accept. In the event, the concession 
was awarded to another tenderer, Red Rose Helicopters. When the council’s mistake 
came to light, it was initially proposed that a fresh start should be made by inviting 
(and considering) a second round of tenders. However, with Red Rose Helicopters 
threatening legal proceedings, the council resolved to honour its contract with Red 
Rose. In consequence, the plaintiff club brought an action alleging, on the part of 
the defendants, a breach of a warranty to the effect that if a tender were received 





*Professor of Commercial Law, University of Kent. 
**Professor of Law, University of Sheffield. 


1 [1990] 1 All ER 512. And see Adams and Brownsword, ‘Contract, Consideration and the Critical 
Path’ (1990) 53 MLR 536. 
2 [1990] 3 All ER 25. 
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by the deadline it would be considered along with other conforming tenders. At 
first instance, the defendants were held liable for both breach of contract and negli- 
gence. Whilst the Court of Appeal unanimously upheld this decision on the basis 
of the contractual argument, no decision was reached on the alternative finding of 
negligence (and the practical consequence of the ruling, ie, what damages the plaintiff 
should recover, was left to be decided later). 

On appeal, four submissions were advanced on behalf of the defendants. First, 
relying on Spencer v Harding} and Harris v Nickerson,‘ it was argued that an 
invitation to tender was not an offer, merely an indication of a willingness to receive 
offers. Second, it was submitted that it did not follow from the statement that late 
tenders would not be considered that timely tenders would be considered. Third, 
drawing on Liverpool City Council v Irwin® and Heilbut Symons and Co v 
Buckleton,® it was argued that a contract should not be implied simply because it 
was reasonable to do so. And, finally, it was suggested that there was a distinction 
between reasonable expectation and contractual obligation,’ and that ‘[t]he court 
should not subvert well-understood contractual principles by adopting a woolly 
pragmatic solution designed to remedy a perceived injustice on the unique facts 
of [the] case.’8 

The first of the council’s submissions did not really present any difficulty. Relying 
on Bowen LJ’s famous test in Carlill v Carbolic Smoke Ball Co?’ (ie, how would 
the ordinary person construe the tendering arrangements?), counsel for the club 
argued that the ordinary interpretation of the position was as follows: 


[T]he council might or might not accept any particular tender; it might accept no tender; 
it might decide not to award the concession at all; it might not consider any tender received 
after the advertised deadline; but if it did consider any tender received before the deadline 
and conforming with the advertised conditions it would consider all such tenders.'° 


Accordingly, the club’s contention did not directly challenge the authority of cases 
such as Spencer v Harding or Harris v Nickerson. The council’s second submission, 
however, was clearly correct. Simply because late tenders would not be considered, 
it did not follow that conforming tenders would be considered. Thus, it was open 
to the council to argue that the correct implication was merely that conforming tenders 
might be considered. Moreover, this interpretation of the tendering arrangements 
was backed by the council’s further submission that a reasonableness test should 
be eschewed (ie, that principle should prevail over pragmatism). Rejecting these 








(1870) LR 5 CP 561. See also Rooke v Dawson [1895] 1 Ch 480. 

(1873) LR 8 QB 286. 

[1977] AC 239. 

[1913] AC 30. 

The council placed some reliance upon Lavarack v Woods of Colchester Ltd [1966] 3 All ER 683, 
where (at p 690) Diplock LJ (as he then was) observed: 


NAMA WwW 


The law ıs concerned with legal obligations only and the law of contract only with legal obligations 
created by mutual agreement between contractors — not with expectations, however reasonable, 
of one contractor that the other will do something that he has assumed no legal obligation to do. 


However, this was of little assistance, the remarks having been made in the context of quantifying 
damages for wrongful dismissal. The question in Lavarack was whether, for the purposes of assessing 
damages, a wrongfully dismissed employee could assume that his ex-employers would have exceeded 
their minimum contractual obligations had he remained in their employment. In resisting such an 
assumption, Lord Diplock was simply rehearsing the well-established ‘least burthensome’ principle 
as articulated by Maule J in Cockburn v Alexander (1848) 6 CB 791, 814. 

8 [1990] 3 All ER 25, 29 (per Bingham LJ). 

9 [1893] 1 QB 256, 266. 

10 [1990] 3 All ER 25, 30. 
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arguments, Bingham LJ observed: 


[What if, in a situation such as the present, the council had opened and thereupon accepted 
the first tender received, even though the deadline had not expired and other invitees had 
not responded? or if the council had considered and accepted a tender admittedly received 
well after the deadline? Counsel answered that although by so acting the council might breach 
its own standing orders, and might fairly be accused of discreditable conduct, it would not 
be in breach of any legal obligation because at that stage there would be none to breach. 
This is a conclusion I cannot accept, and if it were accepted there would in my view be an 
unacceptable discrepancy between the law of contract and the confident assumptions of 
commercial parties ... 

[W]here, as here, tenders are solicited from selected parties all of them known to the invitor, 
and where a local authority’s invitation prescribes a clear, orderly and familiar procedure . 
... the invitee is in my judgment protected at least to this extent: if he submits a conforming 
tender before the deadline he is entitled, not as a matter of mere expectation but of contractual 
right, to be sure that his tender will after the deadline be opened and considered in conjunction 
with all other conforming tenders or at least that his tender will be considered if others are. '! 


On closer inspection, these remarks might seem to gloss over a number of potentially 
important distinctions, in particular between intentional and unintentional violation 
of the principles of good tendering practice, and between holding the council 
contractually bound to consider all conforming tenders, as opposed to holding the 
council so bound only if any tenders were considered. However, for Bingham LJ’s 
purposes, such nice points were largely immaterial. Quite simply, the critical question 
was whether tenderers reasonably assumed that the tenderee would observe certain 
ground rules in dealing with the tenders; if they did, appropriate contractual warranties 
would be implied in line with their expectations.” 


Reasonable Expectation 


Before we get too excited about the implications of recognising reasonable expectation 
as a ground of contractual obligation, it is as well to note the potential limitations 
of the Blackpool case. First, the court clearly treated the case as exceptional. For 
instance, Stocker LJ observed that it constituted ‘one of the fairly rare exceptions 
to the general rule expounded in the leading cases of Spencer v Harding ... and 
Harris v Nickerson.’ More importantly, a good deal of emphasis was placed on 
the particular features of the tendering arrangements. Since it would not otherwise 
be self-evident that these features had any special significance, by underlining their 
materiality the court made it very easy for future judges to distinguish the case if 
so desired. Second, the evidence of the parties’ expectations was unusually strong. 
In particular, the fact that the council (when its erroneous recording of the club’s 
tender as late was appreciated) was prepared to contemplate a re-run of the tendering 
process was indicative of its understanding of the rules of the game. Third, in the 
light of Murphy v Brentwood District Council'4 and analogous cases,! we can be 


11 ibid, emphasis supplied. 

12 cf Harvela Investments Ltd v Royal Trust Co of Canada (CI) Ltd [1986] AC 207, which, somewhat 
curiously, was not cited in the Blackpool case. In Harvela, a reasonable expectation on the part of 
tenderers was that referential bids would be excluded. Thus, the offer (inviting bids) was subject to 
an appropriate implied qualification. In the Blackpool case, essentially the same reasoning was applied 
except that, in a sense, it was carried one step further — not merely to read an implied qualification 
into an express offer, but actually to imply the offer itself. 

13 ibid, at p 32. 

14 [1990] 2 All ER 908. See also Department of the Environment v Thomas Bates and Son [1990] 2 All 
ER 943. The effect of Murphy is to put further pressure on contractual techniques for achieving just 
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fairly confident that the club would not have succeeded in its negligence action. 
This might encourage the argument that, in pre-contractual situations, the law of 
contract should not be extended to give remedies otherwise denied in negligence." 
It is perfectly possible, therefore, that the authority of the Blackpool case will be 
rather limited. Nevertheless, it is worth beginning to think about the implications 
of founding contractual obligation on reasonable expectation. 

To appreciate such implications, it is essential to disentangle expectation principles 
from reliance principles. Once we move beyond traditional (benefit and detriment) 
notions of consideration, the key to enforcement of (informal) express promises 
may be seen as (i) reasonable reliance by the promisee, (ii) reasonable expectation 
by the promisor of reliance by the promisee,'? (iii) reasonable expectation by the 
promisee, or (iv) reasonable expectation by the promisor that the promisee will take 
the promise seriously. Arguably, (i) and (ii) (which we can term the ‘reliance’ 
principles) amount to the same thing — reliance by the promisee (under (i)) only 
being judged reasonable where the promisor reasonably expects such reliance. 
Similarly, it is arguable that (iii) and (iv) (which we can term the ‘expectation’ 
principles) amount to the same thing — expectation by the promisee (under (iii)) 
only being judged reasonable where the promisor reasonably anticipates that the 
promisee will take the promise seriously. What is beyond argument, however, is 
that the reliance principles do not amount to the same thing as the expectation 
principles. Whilst this may seem to labour the obvious, this important point is clouded 
by the fact that the decisions in many cases which lie at the fringes of traditional 
contract theory (eg, dealing with promissory estoppel, collateral contracts, and pre- 
contractual dealings generally) are compatible with both the reliance and the 
expectation principles. Consider, for example, the old Australian case of Aldwell 
v Bundey' (which the Blackpool case might well have evoked). There, the defend- 
ants announced a race to be held in a rowing regatta with a first prize of $150. 
The plaintiffs, who appear to have been professional oarsmen (professional rowing 
being a major sport at the time), procured a boat, went into training, put in their 
entry before the stipulated date, and paid their entry fee for the advertised race. 
However, as the plaintiffs stood on the start with two other entrants, the defendants 
informed them that the race was cancelled, to be replaced by another event carrying 
only a $100 prize. The plaintiffs refused to row, and sued. Distinguishing Harris 
v Nickerson,” the court held that the defendants’ cancellation constituted a breach 
of contract.” Whilst this decision could be explained in terms of the plaintiff 








and sensible results. Generally, this calls for a less schematic approach to questions of formation (cf 
Lord Wilberforce’s oft-cited remarks in New Zealand Shipping Co Ltd v A.M. Satterthwaite and Co 
Ltd: The Eurymedon [1975] AC 154, 167). Specifically, the critical pressure point is the doctrine 
of privity of contract (see Adams and Brownsword, ‘Privity and the Concept of a Network Contract’ 
(1990) 10 Legal Studies 12; and Beyleveld and Brownsword, ‘Privity, Transitivity and Rationality’ 
(1991) 54 MLR 48). 

15 See especially D and F Estates Lid v Church Commissioners for England [1989] 1 AC 177. 

16 For the recently influential idea that, in contractual situations, the law of negligence should not be 
extended to give remedies otherwise denied in contract, see especially Lord Scarman’s observations 
in Tai Hing Cotton Mill Lid v Liu Chong Hing Bank Lid [1986] AC 80, 107. 

17 cf para 90 of the American Restatement of Contracts 2d. 

18 (1876) 10 SALR 118, 248. Cf also Jenkins v Knipe (1885) 11 VLR 269 (Aus). 

19 On the basis of the well-known rule that an auctioneer’s authority to sell may be withdrawn at any 
time up to the fall of the hammer. 

20 The plaintiffs recovered only their reliance expenses (viz, their expenses in training and preparing 
for the race and the cost of procuring a boat). No damages were awarded for the loss of their chance 
of winning. In disentangling reliance principles from expectation principles, it is, of course, important 
not to confuse their use in formation contexts with their application to remedial questions. 
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entrants having reasonably (and, in fact, detrimentally) relied on the defendants’ 
announcement, it could equally be argued that the defendants were required to keep 
their word because the plaintiffs had formed a reasonable expectation that the race 
would be held as announced. 

Once the expectation principles have been isolated from the reliance principles, 
the most striking implication of the former is that an express (but informal) promise 
may be treated as contractually binding even though there has been no kind of reliance 
by the promisee. For example, if A promises to pay B £1000, A’s promise is 
contractually binding if B reasonably expects A to keep his word. Furthermore, 
as the Blackpool case highlights, the expectation principles (in this respect, just like 
the reliance principles) are not restricted to express promises. In exchange relation- 
ships, and proto-exchange dealings, expectations are formed (sometimes, but not 
always, on the strength of express promises), and provided that such expectations 
are reasonable, they are contractually enforceable. Whilst, to some, this may seem 
like a slippery slope to indeterminate liability to an indeterminate number, it can 
be said in favour of the expectation principles that they simply return to an older 
theory of consideration,?' that they recognise the overriding importance of the 
doctrine of intention to create legal relations, that they open the way for judicial 
review of due process in contracting (which is especially welcome in the context 
of tendering), and that they shadow more faithfully contracting parties’ perceptions 
of their obligations. 


Contractual Ideologies 


Elsewhere we have argued that an understanding of contract involves an appreciation 
of various competing ideologies.” This claim has two dimensions: first, that 
contractual doctrines presuppose certain ideological positions (in particular, ‘market- 
individualism’ and ‘consumer-welfarism’); and, second, that where judges are 
required to settle issues of contract law, they operate within a field of ideological 
tensions comprising ‘formalism,’ ‘market-individualist realism’ and ‘consumer- 
welfarist realism.’* Hence, we would contend that in the Blackpool case, as in any 
other contract case, this ideological field is pertinent to understanding what is going 
on. It has been suggested, however, that the formalist—realist axis of our ideological 
framework is relatively unimportant, the real tension lying between market- 
individualism and consumer-welfarism (or something of that kind). We think that 
this is wrong; and the Blackpool case offers a convenient opportunity to explain 
why this is so. 

First, we can eliminate one source of confusion. The distinction between formalism 
and realism is irrelevant for the purposes of analysing the ideological underpinnings 
of contractual doctrine. For instance, if we were to ponder the underpinnings of 
the Unfair Contract Terms Act reasonableness test (or any other contractual doctrine, 





21 See A.W.B. Simpson, History of the Common Law of Contract (Oxford: Oxford University Press, 1975). 

22 Adams and Brownsword, Understanding Contract Law (London: Fontana, 1987) passim; and ‘The 
Ideologies of Contract’ (1987) 7 Legal Studies 205. 

23 The existence of this ideological field is particularly relevant where reforms to legal doctrines are 
proposed. See, eg, Adams and Brownsword, ‘Law Reform, Law-Jobs and Law Commission No 160’ 
(1988) 51 MLR 481; and ‘Privity and the Concept of a Network Contract,’ note 14 supra. 

24 See Wightman, ‘Reviving Contract’ (1989) 52 MLR 115; see also the comments on the ideological 
framework in Beale, Bishop and Furmston, Contract: Cases and Materials (2nd ed) (London: 
Butterworths, 1990) pp 66—67. 
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rule or principle), the categories of formalism and realism would not be in contention. 
Quite simply, formalism and realism represent two kinds of judicial approach to 
cases; they are not ideological categories into which legal doctrines can be organised. 
As categories of judicial approach, however, we regard formalism and realism as 
the starting point for understanding adjudication; and, in this sense, we regard them 
as infinitely more important than market-individualism or consumer-welfarism. Let 
us explain why this is so. 

Originally, we distinguished between a formalist and a realist approach in terms 
of ‘following the rule-book’ (formalism) as against ‘result-orientation’ (realism). 
We can put this rather more precisely. The fundamental question for any judge, 
in any kind of case, is whether fidelity to the formal doctrines, rules, principles 
and the like (the ‘law’ as legal positivists would have it) is to be treated as an 
overriding value for decision-makers. In other words, the question is whether the 
formal materials are to be applied even though, as the judge believes, such an 
application violates some background value (utility, justice, convenience or whatever). 
Where judges treat fidelity to the formal materials as an overriding value, they follow 
a formalist approach; where judges do not accord fidelity to these materials such 
an overriding value, they follow a realist approach. This distinction, it must be 
emphasised, is fundamental in that it is applicable irrespective of the substantive 
area of law concerned (ie, contract or otherwise). In other words, at this level, general 
judicial ideologies are involved. Within the two basic approaches, further discrimina- 
tions can be drawn. The formalist approach can be sub-divided into ‘textual-formalist’ 
(where the language of statutes and precedents is strictly observed) and ‘purposive- 
formalist’ (where the language of the materials is treated simply as evidence of the 
underlying purpose, intent or principles of the law). The realist approach can also 
be sub-divided, into ‘weak realist’ (where fidelity to the formal materials is accorded 
some, but not overriding value) and ‘strong realist’ (where fidelity to the formal 
materials is accorded no value whatsoever). Accordingly, in any case, in any area 
of law, we can classify general judicial approaches in terms of textual-formalism, 
purposive-formalism, weak realism and strong realism.” 

To complete this clarification of our position, we need to say that, in conjunction 
with the general judicial ideologies, particular ideologies operate within the various 
fields of law. These particular ideologies are especially important for the purposes 
of interpreting realist approaches, because they give direction to realist decision- 
making. However, such particular ideologies are specific to each area of substantive 
law. In other words, unlike the general ideologies which are applicable across the 
whole range of law, the particular ideologies have only a local relevance. Accord- 
ingly, whilst market-individualism and consumer-welfarism seem to us to be 
ideologies with particular significance in relation to contractual disputes, they have 
no relevance in deciding, say, criminal law disputes (where such ideologies as crime 
control and due process would be appropriate). Our ideological framework, therefore, 
has a general part (the formalist—realist axis) which must be supplemented from 
one substantive area of law to another by the appropriate particular ideologies. 

In the light of these remarks, how should we interpret the approach of the Court 
of Appeal in the Blackpool case? As we have seen, one of the council’s submissions 
was that the court should not adopt a ‘woolly pragmatic solution’ designed to 
accommodate the perceived merits of the case. In response to this plea, Bingham 
LJ said: 











25 To avoid any confusion, it should be emphasised that the general judicial ideologies apply irrespective 
of whether the formal materials are statutes or precedents. 
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I found great force in the submissions made on behalf of the council and agree with much 
of what was said. Indeed, for much of the hearing I was of opinion that the judge’s decision, 
although fully in accord with the merits as I see them, could not be sustained in principle 
... Lam, however, pleased that what seems to me the right legal answer also accords with 
the merits as I see them.?6 


Clearly, there was some degree of tension between the merits (as perceived by 
the judges) and the formal materials (which needed a little manipulation if a finding 
were to be made in favour of the plaintiff club). So, how should Bingham LJ’s 
approach be characterised? Whilst we can probably rule out the textual-formalist 
and strong realist approaches, both purposive-formalism and weak realism have 
some plausibility. If a purposive-formalist approach applied, the plaintiffs might 
have won because: either (a) on analysis, the law was seen as favouring their case, 
or (b) the law being seen as unclear, the merits were relied on to resolve the matter. 
Alternatively, if a weak realist approach applied, the plaintiffs, with the merits on 
their side, would certainly have won if the law was seen as being either in their 
favour or unclear; and, they might even have won if the law was seen as being 
clearly in the defendants’ favour.” Taking Bingham LJ’s remarks at face value, 
the more plausible interpretation is that he followed a purposive-formalist approach. 
However, in a legal culture where fidelity to the formal materials is strongly empha- 
sised, a rhetoric of deference to these materials is only to be expected. We would 
run into similar interpretive difficulties if we were to try to classify Bingham LJ’s 
particular contractual ideology. On the one hand, his desire to protect ordinary 
commercial expectations, and to avoid a disjunction between the law of contract 
and such expectations, smacks of market-individualist thinking. On the other hand, 
the sense that it would be unfair not to consider the plaintiff’s tender alongside the 
other conforming tenders and, more generally, the idea that reasonable expectations 
should be protected, is more in line with consumer-welfarist thinking. It has to be 
concéded, therefore, that characterising both the general and the particular ideologies 
instantiated in the Blackpool case is not at all straightforward. The fact of the matter 
is that interpretation is not a mechanical process; and, often, we will disagree with 
one another about the most plausible interpretation of a particular case. However, 
whilst the existence of such difficulties must be acknowledged, this undermines neither 
the pedagogical utility of the scheme nor its potential as a theoretical resource for 
classifying, describing and explaining judicial behaviour.** Nor, of course, does 
any of this affect our basic contention that judges can (and do) employ a range of 
general approaches to their work, and that, where adjudicators face a body of formal 
materials which are deployed in argument, the dichotomy between formalism and 
realism must be at the centre of any interpretive typology. 








26 [1990] 3 All ER 25, 30—31. 

27 The whole point of a realist approach, it must be remembered, is that the formal legal materials, no 
matter how well settled, are not decisive. For a weak realist, the fact that the law is plainly in favour 
of one of the parties is relevant, but it is not treated as an overriding consideration. Fidelity to the 
law must be weighed along with all other relevant matters. 

28 For some further comments of a methodological nature, see Brownsword (1990) 10 Legal Studies 104 
(review of Harris and Tallon (eds), Contract Law Today) and (1990) 53 MLR 271 (review of Cooke 
and Oughton, The Common Law of Obligations). 
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Anti-Terrorist Legislation and the European 
Convention on Human Rights 


Wilson Finnie* 


The decision of the European Court of Human Rights in the case of Fox, Campbell 
and Hartley' adds a third finding by the court that the UK’s anti-terrorist laws 
violate the European Convention on Human Rights, the other two being Ireland 
v UK? and Brogan v UK.’ The UK response to the decision in Brogan was, as 
predicted by the present author in a note on the case,* to lodge a derogation under 
Article 15 ECHR,5 an option not available in the wake of Ireland v UK since the 
breach established in that case was of the non-derogable Article 3. A further three 
applications concerning detention under the Prevention of Terrorism Act were 
declared admissible by the Commission at its meeting of 2—13 July 1990.6 It is 
not clear whether these applications concern ‘inland’ or ‘port’ powers of detention 
under the Act’; if the former, it is probable that the ambit and lawfulness of the 
Article 15 derogation lodged following the decision in Brogan will have to be 
considered; if the latter, the Commission’s decision in McVeigh and Vicar® will 
have to be, as it should be, reconsidered. Whichever is the case, both points are 
ripe for consideration in due course. Add to this the arguments raised in the note 
on Brogan, and those to be adduced below, and it begins to look as if this is a saga 
which will run and run! 

The facts in Fox, Campbell and Hartley derive from two separate incidents. F 
and C, estranged spouses, were stopped by police and taken to a police station where 
their car was searched and where, twenty-five minutes after arrival, they were arrested 
under the Northern Ireland (Emergency Powers) Act 1978 s 11. They were told 
the arrest was under the section and because the officer believed they were terrorists. 
They were informed of their rights, but were not brought before a judge or permitted 
to apply for bail. On the day following their arrest they sought habeas corpus but 
were released before any hearing. During their detention they were questioned about 
_ membership of the IRA and the suspected intelligence-gathering and courier work 
for the IRA on which they were engaged when arrested. They were released 44 
hours -after arrest. Both F and C had criminal records. F had been convicted in 
1979 of several explosives offences and of belonging to the IRA, for which he had 
received several concurrent prison sentences of, respectively, 12 and 5 years. C 
had received an 18 months’ suspended sentence in 1979 for explosives offences. 

H was suspected of involvement in a kidnapping of a young man and woman 
by armed masked men. The motive was allegedly to force the woman to retract 
an allegation of rape the previous year, which had led to a conviction and 3 year 
sentence. The kidnappers were believed to have connections with the Provisional 


*Lecturer in Constitutional Law, University of Edinburgh. 


Judgment of 30 August 1990. 

(1978) 2 EHRR 25. 

(1989) 11 EHRR 117. 

(1989) 52 MLR 703. 

HC Deb vol 180, written answers cols 207—210, 14 November 1990. (The reference to seven years’ 
detention is presumably an error!) 

McGlinchy, Quinn and Barrow v UK (Applications No 15096-8/89). 

On which, see Finnie, ‘Old Wine in New Bottles’ [1990] Jur Rev 1, at 13—20. 

(1983) 5 EHRR 71. 
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IRA. H was arrested at his parents’ home and in their presence. He was informed 
that he was being arrested under s 11 of the 1978 Act because he was suspected 
of being a terrorist, and taken to a police station where he was shown the notice 
prepared for those in custody. He was questioned about terrorist activities in the 
area where the kidnapping had taken place and about his alleged involvement with 
the Provisional IRA. He was released 30 hours after arrest. 

As we have seen, Fox, Campbell and Hartley was a decision on s 11 of the 
Northern Ireland (Emergency Powers) Act 1978, which has now been repealed,’ 
but some at least of the issues raised in the case are also applicable to the power 
of arrest under the Prevention of Terrorism (Temporary Provisions) Act 1989 s 14, 
and thus of continuing interest. 

Section 11(1) provided that ‘[aJny constable may arrest without warrant any person 
whom he suspects of being a terrorist.” Section 31 defines a terrorist as “a person 
who is or has been concerned in the commission or attempted commission of any 
act of terrorism or in directing, organising or training persons for the purpose of 
terrorism,’ and ‘terrorism’ has the same meaning as in the Prevention of Terrorism 
Act, namely ‘the use of violence for political ends and includes any use of violence 
for the purpose of putting the public or any section of the public in fear.” Under 
s 11(3) a person arrested under s 11(1) might be detained for up to 72 hours. The 
House of Lords considered s 11 in McKee v Chief Constable for Northern 
Treland.'° They stressed that s 11 conferred power according to the subjective 
belief of the arresting constable; there was no implied requirement of reasonableness 
of suspicion. Furthermore, the arresting officer could legitimately form his suspicion 
on the sole basis that his superior officer had told him the person to be arrested 
was involved in terrorism, without the arresting officer having any direct knowledge 
of the events engendering suspicion. 

F, C and H alleged that s 11 and its application to their case involved a breach 
of Article 5(1)(c), 5(2), 5(4), 5(5) and Article 13 of the Convention. They also claimed 
substantial damages for non-pecuniary injury and substantial costs under Article 50. 
Insofar as relevant, Article 5 and Article 13 provide as follows: 


Article 5: 

1. Everyone has the right to liberty and security of person. No-one shall be deprived of his . 
liberty save in the following cases and in accordance with a procedure prescribed by law; 
(c) the lawful arrest or detention of a person effected for the purpose of bringing him 

before the competent legal authority on reasonable suspicion of having committed an 
offence or when it is reasonably considered necessary to prevent his committing an 
offence or fleeing after having done so; 

2. Everyone who is arrested shall be informed promptly, in a language which he understands, 
of the reasons for his arrest and of any charge against him. 

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness of his detention shall be decided speedily by a court 
and his release ordered if the detention is not lawful. 

5. Everyone who has been the victim of arrest or detention in contravention of the provisions 
of this Article shall have an enforceable right to compensation. 


Article 13: 
Everyone whose rights and freedoms as set forth in this Convention are violated shall have 





9 By the Northern Ireland (Emergency Powers) Act 1987 s 6, which substituted a new s 11 concerned 
with powers of entry and search in connection with an arrest under (now) s 14 of the Prevention of 
Terrorism (Temporary Provisions) Act 1989. 

10 [1985] 1 All ER 1. 
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an effective remedy before a national authority notwithstanding that the violation has been 
committed by persons acting in an official capacity. 


Before turning to consider each of the submissions in turn, the Court echoed!! 
its prefatory remark in the Brogan case to the effect that it would take into account 
the special nature of terrorist crime and the exigencies of dealing with it, so far 
as is compatible with the applicable provisions of the Convention in the light of 
their particular wording and its overall object and purpose. This appears to mean 
that, in cases involving anti-terrorist law, the Court will be more indulgent towards 
governments’ interpretations of the scope of those Articles, such as Article 5, which 
permit only specific, limited derogations from their general principles than it normally 
is when not dealing with those other Articles, such as Articles 8—11, which explicitly 
contain a vague governmental discretion (the ‘margin of appreciation’'”) to override 
them in the public interest. 

The applicants first alleged a breach of Article 5(1)(c). Curiously, they did not 
re-open the question of whether ‘involvement in terrorism’ or ‘terrorism’ itself 
constitutes ‘a criminal offence,’ although, as was pointed out when considering this 
argument in the Brogan decision, this is one of that decision’s weakest points." 
Instead, the applicants relied on two further arguments from Article 5(1). First, 
they contended that, insofar as s 11 of the 1978 Act required only ‘suspicion,’ not 
‘reasonable suspicion’ to exercise the power of arrest, it went further in derogation 
from the basic principle of freedom of the person than Article 5(1)(c) permits. Second, 
they argued that the purpose of their arrest was not to bring them before a competent 
authority for trial on a criminal offence, but simply to gather information. The latter 
question was not considered by the Court because they found a violation in accordance 
with the former argument. However, it still remains one of the major arguments 
against the consonance of anti-terrorist legislation'* with Article 5 and, in addition 
to the circumstantial evidence concerning the use of powers to arrest on suspicion 
of terrorist involvement being used for intelligence-gathering which were cited in 
the writer’s note on Brogan" and the comments of Lord Lowry CJ in ex p Lynch," 
that the arrest powers under the Prevention of Terrorism Act were intended so to 
be used, the European Court adduced the view of Sir George Baker” (endorsing 
in turn an obiter dictum by Lawton LJ on the Prevention of Terrorism Act arrest 
powers'*) that s 11 was similarly intended. This, then, is another argument 
available for some future case. 

It was on the requirement of ‘reasonable’ suspicion of an offence that the applicants 
succeeded. The Court accepted that ‘reasonable suspicion’ is an objective test, and 
that the UK government was obliged to demonstrate to the Court the existence of 





11 Judgment, para 28. 

12 On the ‘margin of appreciation’ doctrine, see Van Dijk and Van Hoof, Theory and Practice of the 
ECHR (2nd ed, trans Kluwer (1984)) at pp 427—447. The clearest differentiation between the two 
classes of provision in the ECHR and the restriction of the ‘margin of appreciation’ doctrine to the 
vaguer Articles, can be found in the Commission’s opinion in the Belgian Linguistics case (Publications 
ECHR, Series B, vol 1 at 408), although in some previous cases the Court has appeared to apply 
the doctrine even in respect of Article 5. 

13 See Finnie, op cit note 4 supra, at 706—707; for further discussion of the inadequacy of, and practical 
difficulties caused by, the definition of ‘terrorism,’ see Finnie, op cit note 7 supra, at 2—4 and Walker, 
The Prevention of Terrorism in British Law (1986) ch 1. 

14 Now ins 14 of the 1989 version of the PTA. 

15 op cit note 4 supra, at 704—706. 

16 [1980] NILR 126. 

17 (1984) Cmnd 9222, para 263. 

18 Rv Houghton (1978) 68 Crim App Rep 197 (miscited in para 19 of the EHHR Judgment). 
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facts upon which suspicion was based. The UK government refused to give 
enough such information, even though the Court accepted that ‘the Contracting States 
cannot be asked to establish the reasonableness of the suspicion, grounding the arrest 
of a suspected terrorist by disclosing the confidential sources of supporting informa- 
tion or even facts which would be susceptible of indicating such sources or their 
identity.’ However, by investigating the ‘reasonableness’ of the suspicion, the 
Court had already conceded a major point of principle to the UK government by 
accepting that, in investigating whether a breach of the Convention had occurred, 
the Court was concerned not by the form of the UK law (which in terms clearly 
breached Article 5(1)(c)) but by how it was applied in the cases of F, C and H. 
This the Court justified by saying that its task was ‘not to review the impugned 
legislation in abstracto, but to examine its application in these particular cases.’?! 
No doubt courts everywhere object to abstract review, but the logical possibilities 
of divergence between actual and theoretical legal norms could be extreme. Thus, 
would it be acceptable for a signatory state of the ECHR to provide by law for 
routine discretionary torture of criminal witnesses provided the law was never used? 
No matter how extreme and widespread such a discrepancy became it would still 
not violate the requirement, common to many of the Convention’s Articles, that 
infringements of the basic rights enshrined in the Convention be ‘prescribed by law,’ 
but does it really satisfy the principle of foreseeability of the legal consequence of 
one’s actions which underlies the ‘prescribed by law’ requirement? And was the 
decision of the Court in Soering® not largely motivated by the prolonged uncer- 
tainty as to whether a punishment acceptable in itself under the Convention (the 
death penalty) would or would not be applied, that is, to an extent at least, by a 
discrepancy between the law and its application in practice? 

The second alleged violation was of Article 5(2). The problem here was of a 
divergence between form and content. Fox, Campbell and Hartley, it will be recalled, 
were informed that they were being arrested under s 11 and that this was because 
they were suspected of terrorism. In the context of the similar powers of arrest under 
the Prevention of Terrorism Act, this has been held to satisfy the requirement at 
common law to inform a person of the reason for his arrest.” However, they were 
not informed as to what conduct on their part allegedly constituted terrorism, as 
had been required under previous Northern Irish Special Powers Legislation. The 
Court, citing its jurisprudence on detention of psychiatric patients,” agreed with 
the applicants’ interpretation of the requirements imposed by s 5(2): ‘by virtue of 
paragraph 2 any person arrested must be told, in simple, non-technical language 
that he can understand, the essential legal and factual grounds for his arrest, so 
as to be able, if he sees fit, to apply to a court to challenge its lawfulness in accordance 


19 Judgment, para 34. 

20 op cit. 

21 ibid, para 31. 

22 Soering v UK (1989) 11 EHRR 439. 

23 Ex p Lynch [1980] NILR 126 and Forbes v HMA 1990 SCCR 69, considering the requirement in 
Christie v Leachinsky [1947] AC 573. 

24 In re McElduff [1972] NILR 1. The European Court appears to cite the case (Judgment, para 21) 
as authority for a requirement only to inform of suspicion of terrorist involvement, but, as will be 
shown by quotation later, it more naturally reads as support for a requirement to give greater information 
(cf Walker, Political Violence and the Law in Ireland (Manchester: Manchester UP, 1988) at 47, 
49 and 51—2). 

25 Judgment, para 40 citing Van der Leer (1990) 12 EHRR 567, which was only the latest of a long 
line of cases including X v UK (1982) 4 EHRR 188. 
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with paragraph 4.’ However, the court considered that the requirement that this 
be done ‘promptly’ did not mean that all the information must be recounted by the 
arresting officer at the moment of arrest. ‘Whether the content and promptness of 
the information conveyed were sufficient is to be assessed in each case according 
to its special features.’ This prepared the ground for the Court to hold that there 
had been no violation in the case of F, C and H, even though the information given 
at the time of arrest was insufficient, because within seven hours of arrest each 
had completed the first period of questioning, during which they were interrogated 
‘about their suspected involvement in specific criminal acts and their suspected 
membership of proscribed organisations. There is no ground to suppose that these 
interrogations were not such as to enable the applicants to understand why they 
had been arrested. The reasons why they were suspected of being terrorists were 
thereby brought to their attention during their interrogation.’ 

In reaching the decision, the Court certainly seems to have viewed sympathetically 
‘the special nature of terrorist crime and the exigencies of dealing with it.’?’ In the 
first place, it seems strange to interpret B’s inferences as satisfying an obligation 
on A’s part to ‘inform’ B of something. Second, the weakness caused by the Court’s 
unwillingness to explain how terrorism satisfies ‘the Convention’s notion of an 
offence’? carries over into Article 5(4). It may be true that questioning about their 
actions during the day, in the case of F and C, would have brought home to them 
why they were suspected of being terrorists, but being a terrorist under either the 
legislation in question or the PTA is not itself a criminal offence; nor ipso facto 
is ‘intelligence-gathering,’ though in certain circumstances it could be. This in turn 
is linked with the argument that s 11 of the 1978 Act and s 14 PTA are used to 
detain people to gather information rather than to prosecute them for a specific 
criminal offence. The difficulty faced by a detainee in proving that the general misuse 
of arrest powers applies in his case is compounded if the police are under no obligation 
to say why they are suspected of involvement in terrorism. Furthermore, the 
requirement of reasonable suspicion is eroded because the logic of Fox, Campbell 
and Hartley leaves open the possibility that what was originally an arrest ‘on spec,’ 
and which would have been shown as such by a requirement to inform the suspect 
on arrest of the reason for arrest, may retrospectively be legitimated as reasonable 
due to information emerging in the course of questioning. Finally, the finding on 
Article 5(4) in Fox, Campbell and Hartley largely ignores the purpose of the 
requirement to inform, which is that a person knows in advance what he is accused 
of so that he may defend himself in detail. As McGonigal J said in a passage in 
In re McElduff,” which seems to require the explicit giving of much more detailed 
information than the European Court deems necesssary: 


I am therefore of opinion, applying the principles laid down in Christie v Leachinsky,” that 
for an arrest under the Special Powers Act and the regulations to be valid, a person arrested 
must be informed at the time, or at the least at the very earliest opportunity thereafter, under 
what power of arrest he has been arrested. That would put him on notice whether he was 
accused of a crime or of an offence, whether he was merely required for interrogation and 
subject therefore to a limited period in custody, or whether he was being arrested and held 
in custody, as a suspected person, and so liable to indefinite custody either as an arrested 





26 Judgment, para 41. 

27 ibid, para 28. 

28 In Brogan v UK (1989) 11 EHRR 117. 
29 [1972] NILR I at 15. 

30 [1947] AC 573. 
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person or, following the making of a Detention Order. He should in addition, in accordance 
with the principle laid down in Christie v Leachinsky, be told when the arrest is under section 7 
or under regulation 11(1), the ground of arrest. f 

Mr Hill was prepared to accept that it would be sufficient if he was told in the case of 
a crime or offence the general nature of the crime or offence, for example, theft and, in the 
case of suspicion, whether it was a suspicion directed to a past act, a present or a future 
intention, or even a combination of two or all three in the conjunctive. For the purpose of 
this application it is not necessary for me to go beyond that and I consider that that submission 
sets out the minimum requirement. 


Now, it seems quite clear from this that the information is to be given at such 
a level of detail as to allow the accused to contest the issue — if he chooses to, 
because we must not forget the accused’s right of silence. Yet it is far from impossible 
that it would only be by foregoing the right of silence that he would draw enough 
information from the police to form an impression at more than the vaguest level 
of what he stands suspected of. However, this is circular. It could well be that at 
the vague level, or because he misunderstands what the police are concerned about, 
he would resolve not to say anything (in the well-known case of the embarrassing 
alibi, for example), yet if he knew properly what was at stake, he would not stay 
silent. Yet only by speaking out can he learn in any detail (this is predicated, of 
course, on the assumption that high-pressure interrogation is not used and that 
discussion of a subject would cease soon after non-cooperation is established). Also, 
it may be misleading to infer that questioning on a subject necessarily means that 
arrest was based on suspicion linked to that questioning. After all, there was no 
proven reasonable ground for suspecting F, C and H of the matters they were 
questioned about, and even a passing acquaintance with the world of Le Carré and 
Nigel West yields the knowledge that an effective means of extracting information 
on one subject is to mention it as an unstressed aside in a smokescreen of questions 
on other subjects. All in all then, it seems inadequate to consider the requirements 
of Article 5(2) as being met by inferences drawn from the nature of questioning 
by police. 

The remaining arguments of the applicants were dealt with briefly. As to the alleged 
violation of Article 5(4), the Court held that in the situation where arrested persons 
were released before court proceedings could take place, the guarantee under Article 
5(4) had no purpose.?! It thus became irrelevant whether, as the applicants had 
argued, the only remedy available (habeas corpus) would have failed to secure their 
release because the court would have refused to take the Convention into account, 
and the arrests were clearly lawful under domestic law. 

By contrast, the ‘enforceable right to compensation’ which Article 5(5) requires 
remains obligatory after release. The Court noted that in Brogan it had been 
established that, by reason of the Convention’s not being part of domestic law, there 
could be no such enforceable right in domestic law. Therefore, since the Court had 
already held that a violation of Article 5(1) had been established, there was also 
a violation of Article 5(5).*2 

Finally, no decision was made under Article 50, because the UK government 
had withheld its submissions on the issue until the substantive question of whether 
there had been a breach of the Convention was decided. 








31 Judgment, para 44. 
32 Judgment, para 46. 


293 


Ex parte Choudhury — An Opportunity Missed 
Marcus Tregilgas-Davey* 


The question before the Divisional Court in Ex parte Choudhury! was whether 
‘The Satanic Verses’ amounted to a blasphemous or seditious libel. In respect of 
the former, the draft summons by Mr Azhar accused the author, Salman Rushdie 
and Penguin Books of publishing or causing to be published ‘The Satanic Verses,’ 
said to be a scurrilous attack on the religion of Islam and Christianity, and as such 
a blasphemous libel contrary to the common law of England. It also alleged the 
publication to be a seditious libel in that the content of ‘The Satanic Verses’ raised 
widespread discontent and dissatisfaction among Her Majesty’s subjects, also contrary 
to the common law of England. 

The Chief Magistrate at Bow Street Magistrates’ Court had decided that “The 
Satanic Verses’ was neither a blasphemous nor a seditious libel. Mr Azhar sought 
an order of certiorari quashing this decision and an order of mandamus to direct 
the magistrate to the relief sought. In a single judgment delivered by Watkins LJ, 
the Divisional Court refused both orders and confirmed the decision of the Chief 
Magistrate, stating that: 


The mere fact that the law is anomalous or even unjust does not in our view justify the court 
in changing it, if it is clear ... (and) we have no doubt that as the law now stands, it does 
not extend to religions other than Christianity .? 


Seditious Libel 


Mr Azhar argued that ‘The Satanic Verses’ amounted to a seditious libel for three 
reasons. First, because it had created discontent among Her Majesty’s subjects. 
Second, because it had created antagonism and hostility between different sections 
of Her Majesty’s subjects, ie between British muslims who wished to see the book 
banned, and non-muslim British citizens who are, on the whole, against restricting 
the publication and availability of ‘The Satanic Verses.’ Third, because it has caused 
the breakdown of diplomatic relations between the United Kingdom and Iran, and 
has damaged relations with other Islamic states and generally generated hostility 
towards the United Kingdom among followers of Islam throughout the world. 

The Divisional Court held that the book was not a seditious libel because it had 
not been shown there was an intention on the part of Salman Rushdie or Penguin 
Books to incite to violence, or to create public disturbance or disorder against the 
institutions of government in this country: 


Not only must there be proof of an incitement to violence in this connection, but it must 
be violence or resistance or defiance for the purpose of disturbing constituted authority .> 


By ‘constituted authority,’ Watkins LJ had in mind some person or body holding 
public office or in some way discharging a public function of the State. 








*Lecturer in Law, University of Southampton. 
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2 Unreported judgment. 
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Thus, proof of an intention to promote antagonism or hostility amongst different 
sectors of the community is not sufficient to establish a seditious libel, for the intention 
must be directed against the State itself and not merely at its subjects: 


It is the absence in the present case of the vital element of public mischief ... that is to 
say the element of attacking, obstructing or undermining public authority which the Magistrate 
relied on in coming to his conclusion that he should refuse to issue the summons applied 
for. our judgment he was absolutely right to do so, and for the correct reasons in fact 
and law. 


Blasphemous Libel 


Those parts of the book which were alleged to be blasphemous were laid before 
the magistrates, and fell broadly under six headings. First, God is described as ‘the 
Destroyer of Man.’ Second, that the book vilifies Abraham, a prophet, by adversely 
commenting on Abraham’s behaviour towards Hagar and Ishail, their son. Third, 
Mohammed is described as a ‘false prophet’ and a ‘conjurer’ and is referred to as 
‘Mohound’ which means devil. Fourth, the book vilifies Mohammed’s wives by 
describing them as whores. Fifth, the book vilifies close companions of Mohammed 
by calling them ‘bums’ and ‘clowns.’ Sixth, the book vilifies and ridicules the teaching 
of Islam, alleging it contains too many rules and regulations and that it seeks to 
control every aspect of day-to-day life. 

The Divisional Court reviewed past blasphemy cases, from Taylor’s case‘ in 
1676 which transformed the offence of blasphemy from an ecclesiastical offence 
to, ‘a crime against the laws, state and government and therefore punishable in this 
court,’ right through to R v Lemon® over three hundred years later. 

In each case, Watkins LJ insisted that the judges were commenting on scurrilous 
attacks on the Christian religion only; concluding that ‘We have no doubts that as 
the law now stands it does not extend to religions other than Christianity.’? In 
Thomas Paines’ case! in 1797, Ashurst J had said that ‘all offences of this kind 
are punishable as such, in as much as they tend to destroy those obligations whereby 
civil society is bound together.’ If this is the crux of blasphemy, a scurrilous attack 
which weakens the bonds of society generally, and not just the bonds between 
Christian members of society, lends itself quite naturally to any religion, and not 
just to Christianity. Our ‘civil society’ today in modern twentieth century Britain 
is a multi-faith, multi-cultural, multi-racial one — if blaspheming the Christian 
religion is punishable because it will destroy our society, why not blaspheming Islam 
or Judaism whose believers also make up our society? Is it that Christians are more 
susceptible to having their feelings hurt and thus we adopt a tortious ‘egg-shell skull’ 
type rule towards them? 

Baron Alderson seemed to be echoing Ashurst J’s words when he said in 
Gathercole’s case? in 1838: 


the gist of the offence of blasphemy is a supposed tendency in fact to shake the fabric of 
society generally. Its tendency to provoke an immediate breach of the peace is not the essential, 
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State Trials, vol 26, 1796—98, p 654. 
(1676) 86 ER 189. 


Oone 


295 


The Modern Law Review [Vol. 54 


but only an occasional feature. After all, to insult a Jew’s religion is not less likely to provoke 
a fight than to insult an Episcopalian. 


While the first half of this dictum may still be true, time and the modern society 
we live in have caught up with the latter half of it. The reason the blasphemy laws 
didn’t encompass Judaism was because its followers were not of sufficient numbers 
to make up part of the fabric of our society. Quite simply, in 1838 we were not 
living in a plural society. 

However, as the twenty-first century approaches, there are sufficient numbers 
of Jews, Muslims and Catholics now residing in the United Kingdom to constitute 
_ a significant part of the fabric of our society. Accordingly, the logical development 
of the rationale of the law of blasphemy must now dictate that if the fabric of our 
society is to remain intact, our blasphemy laws must encompass not only Christianity, 
but all other established religions as well. The Divisional Court failed to grasp this 
fundamental point and, consequently, the judgment of the Court appears in a historical 
vacuum. 

Watkins LJ felt that the most explicit statement of the law was to be found in 
Baron Alderson’s direction to the jury in Gathercole’s case, 1838": 


a person may, without being liable to prosecution for it, attack Judaism, or Mohammedanism, 
or even any sect of the Christian religion (save the established religion of the country); and 
the only reason why the latter is in a different situation from the other is because it is the 
form established by law, and is therefore a part of the constitution of the country. In like 
manner, and for the same reason, any general attack on Christianity is the subject of a criminal 
prosecution because Christianity is the established religion of the country. 


This was undoubtedly true when said in 1838, and is theoretically true even now, 
but in reality it is a blinkered picture. We live in a plural society, and Christianity 
is no longer the established religion for many citizens who make up our society. 
Recognising this fact by extending (or abolishing) the blasphemy laws would not 
be undermining Christianity, rather it would be a public welcoming to the multi- 
faith, multi-racial society we live in, and as such it would be a formal acceptance 
of all our citizens, no matter what their religion. The existence of a blasphemy law 
which protects only one religious sect forbids this, thus far from having a cohesive 
effect upon society as the Divisional Court claimed, it prevents the cohesion of our 
plural society. 

In 1881 Lord Coleridge specifically approved the following passage from ‘Starkie 
on Libel’": 


The law visits not the honest errors, but the malice of mankind. A wilful intention to pervert, 
insult and mislead others, by means of licentious and contumelious abuse applied to sacred 
subjects, or by wilful misrepresentation or wilful sophistry, calculated to mislead the ignorant 
and unwary, is the criterion and test of guilt. A malicious and mischievous intention, or what 
is equivalent to such an intention, in law as well as morals — a state of apathy and indifference 
to the interests of society — is the broad boundary between right and wrong. 


While the emphasis on intention now needs revision after R v Lemon,'? the 

mischief behind the blasphemy law — the insulting of another’s belief in an 

intemperate fashion — is clear, and surely applies with equal validity to all religions. 
Watkins LJ commented on this passage that: 


Taken out of context it goes much wider than the Christian religion ... but it is quite clear 








10 ibid. 
11 Starkie on Libel, 4th ed. Quoted in R v Ramsay & Foote (1881) 15 Cox ec 231, 236. 
12 [1979] 1 All ER 989. 
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that in context it does not. In the very next sentence Lord Coleridge CJ refers to the fact 
that ... protection for the constituted religion of the country may be a good thing even for 
those who differ from it. 


Three points need to be made. First, this last comment by Lord Coleridge was clearly 
only a passing remark — Watkins LJ places far too much emphasis on it. Second, 
until R v Lemon" there had not been a blasphemy prosecution in England since 
1922, and at the turn of the twentieth century Christianity was the firmly established 
religion of the country, and there were no other religions which could even start 
to compete against it in terms of numbers and believers. If this is remembered, 
why should judges who had no experience or knowledge of other religions, not 
confine their comments solely to Christianity? It was natural that blasphemy cases 
would concern Christianity, and that comments made in judgments would refer solely 
to the Christian religion. Third, it is Watkins LJ who takes the passage out of context, 
for he applies words said of the religious situation in 1883 to a very different religious, 
racial and cultural period in our society, over a century later. 

It was pointed out to the Divisional Court by Mr Azhar that in R v Lemon" the 
trial judge, King-Hamilton QC, said ‘I would be prepared to extend the definition 
(of blasphemy) to cover similar attacks on some other religion, as we have now 
become a multi-religion state, but it is not necessary for me to go so far for the 
purpose of the present case.’ Watkins LJ said he was not bound by this comment; 
that it was, in his opinion, wrong in law; that it was only obiter dictum; and that, 
‘this dictum ... received no support from the Court of Appeal nor the House of 
Lords.’'* It is true that the dictum was not binding upon the Divisional Court; to 
dismiss it as wrong is to put the cart before the horse, for that was precisely the 
point to be decided; much of the dicta relied on by the Divisional Court in reaching 
their decision was also only obiter; the fact that none of the members of either the 
Court of Appeal or the House of Lords in R v Lemon" had disapproved of what 
King-Hamilton had said was the law on the subject, is much support for the fact 
that it did indeed represent the current state of the law on blasphemy. For, if the 
trial judge had erred in what he had said, it can be assumed that at least one of 
the two appellate courts would have corrected him — lest he be followed! The fact 
that they did not, ‘sub silentio’ goes a long way to further the view that they agreed 
with his statement of the law. 

Watkins LJ, while clearly believing religions other than the Christian religion 
not to be covered by the blasphemy law, said that even if he could extend the law 
to cover these religions, he would be loath to do so out of principle: 


We think it right to say that, were it open to us to extend the law to cover religions other 
than Christianity, we should refrain from doing so. Considerations of public policy are 
extremely difficult and complex. It would be virtually impossible by judicial decision to set 
sufficiently clear limits to the offence, and other problems involved are formidable.'® 


He went on to give examples of the problems involved: 


consideration would have to be given to the kinds of religions to be protected and to how 
religion is to be defined . . . (and while) an English jury may be expected ... to understand 


“13 See n 2 above. 

14 [1979] 1 All ER 989. 

15 Rv Lemon [1979] 1 QB 10. 
16 See n2 above. 

17 [1979] 1 All ER 989. 

18 Seen 2 above. 
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the tenets of Christianity, this would not be so with other religions. There would be a need 
for expert evidence ... if different sects of the same religion had differing views and the 
published material scandalised one sect and not the other, how would the matter be decided? 
Since the only mental element in the offence is the intention to publish the words complained 
of, there would be a serious risk that the words might, unknown to the author, scandalise 
and outrage some sect or religion.!? 


The court’s worry about the need for experts on different religions seems somewhat 
misplaced. Every day courts have to enquire, arbitrate and decide disputes in a vast 
variety of fields, all with their own experts. Many of these cases require the testimony 
of experts — medical trials, fraud trials — why not religious trials too? 

The fact that the only mens rea requirement in the offence of blasphemy is an 
intention to publish the words complained of, thus creating a serious risk for an 
unsuspecting author of scandalising a particular religion, is exactly the sort of risk 
that all non-Christian authors run every day when they put pen to paper in a discussion 
about Christianity. Surely the answer to this problem is to insist upon a mens rea 
requirement as to the actual vilification rather than to deny other religious groups 
the protection of a blasphemy law. 

It is true that defining a broad blasphemy law that encompasses ‘acceptable’ 
religions but excludes the unorthodox fringe groups such as the Moonies or Exclusive 
Brethren would be difficult, but it is not impossible. One solution would be to list 
in statute form all the religions which could claim the protection of a new blasphemy 
law. Another possibility is limiting the protected religions to those groups which 
have places of worship registered under the Places of Worship Registration Act 
1855.7 

An attempt was also made by Mr Azhar to rely upon the European Convention 
of Human Rights which, in Article 9, guarantees freedom of religion to all citizens 
in equal terms. Mr Azhar claimed that, if the blasphemy law protected only the 
Christian faith, all other religions in the United Kingdom have been left unprotected 
ever since the Convention was signed in 1950. 

The Divisional Court rejected this submission, preferring the view that, while 
the United Kingdom was not at present in breach of the Convention, it would be 
if the Court accepted Mr Azhar’s submission, for the United Kingdom would then 
be in breach of Article 10 and Article 7. 


Articles 9 and 14 


Nowhere does Watkins LJ explain why the United Kingdom is not in breach of 
Articles 9 and 14, he simply evades the issue. Yet the words of these two Articles, 
when taken together, could not be clearer. Article 9 states that ‘Everyone has the 
right to freedom of ... religion.’ Article 14 states that ‘The enjoyment of the rights 
and freedoms set forth in this Convention shall be secured without discrimination 
on any ground such as ... religion.’ The effect of the Divisional Court’s judgment 
is that all religions, with the exception of Christianity, may be vilified in an 
intemperate manner. Christianity may not be so vilified due to the English law of 
blasphemy which guarantees freedom from scurrilous attacks on their faith to 
Christians. Yet this freedom — which is encompassed within freedom of religion 
— is being denied to all non-Christians on the basis of religion. This is a flagrant 
breach of Articles 9 and 14 of the Convention. 





19 See n 2 above. 
20 These solutions were recommended by a minority of the Law Commission Working Paper No 79, p 73. 
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Article 10 


Article 10(1) guarantees freedom of expression. It is clear from Article 10(2) that 
this freedom is not absolute; rather, it is subject to the qualifications enumerated 
in Article 10(2). Accordingly, Mr Azhar was attempting to bring his application 
within one of these listed exceptions, for then the court could ban “The Satanic Verses’ 
without breaching Article 10(1). The decision by the Court that Mr Azhar had failed 
to do so seems, with respect, to be bordering on the perverse. According to Article 
10(2), restricting freedom of expression is permissible if it is ‘necessary in the interests 
of ... public safety, for the prevention of disorder or crime ... for the protection 
of the reputation of rights of others.’ It is difficult to reconcile Watkins’ LJ conclusion 
that such a restriction was not necessary for the above reasons, with comments earlier 
in his judgment?': 


The book (‘The Satanic Verses’) has achieved considerable notoriety ... there had been 
demonstrations .. . against the book in which people had died . . . Muslims have demonstrated 
against the book in the United Kingdom — there are two million of that faith here — and 
that Muslims otherwise of good character, have been arrested and convicted of offences against 
public order arising out of those demonstrations, in particular where the demonstrations by 
Muslims against the book have encountered groups demonstrating in favour of the book. 


A clearer case of widespread dissatisfaction, disorder, crime and protecting the 
reputation of rights of others is hard to imagine. 


Article 7 


The Divisional Court were also of the view that granting the relief sought by Mr 
Azhar would contravene Article 7 of the Convention, by creating, ex post facto, 
a criminal offence. It should be noted straight away that if Judge King-Hamilton’s 
exposition of the law of blasphemy is correct, then this is simply not the case. Further, 
if the statements of principle espoused by judges since Taylor’s case” are seen in 
their historical perspective, and if they are duly treated to a coat of modernity and 
contemporary society, then it is quite permissible to hold someone liable under the 
blasphemy law for blaspheming a religion other than Christianity. Further, concern 
over Article 7 did not prevent the House of Lords in R v Lemon” from creating 
a new offence of blasphemy by dispensing with the mens rea requirement and 
transforming it into a crime of strict liability. 

The decision of the Divisional Court in Ex parte Choudhury is, to say the least, 
disappointing. While recognising the unfairness, the discriminatory nature, and the 
harshness of the current blasphemy law, the Court declined to do anything about 
it, despite dicta from the trial judge in R v Lemon™ that the blasphemy law now 
encompassed religions other than Christianity. The blasphemy law must be either 
. extended to cover all religions, or abolished completely. The halfway house we 
have at present is untenable, unjustifiable and an ancient relic of how things used 
to be in the early nineteenth century. Britain is now, and will be even more so in 
the twenty-first century, a multi-faith, multi-racial, plural society; it is time for the 
law of blasphemy to recognise this. 











21 See n2 above. 
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Is There a Dissenting Tradition in Law and Economics? 
Neil Duxbury* 


Nicholas Mercuro (ed), Law and Economics, Boston, Dordrecht and London: 
Kluwer, 1989, viii + 264 pp, hb £55.00. 


It is now over three decades since American legal scholarship witnessed the birth 
of the ‘new’ movement in law and economics. Up until the 1960s, American academic 
lawyers had been interested in economics only in so far as it was seen to be important 
for a proper estimation of those areas of law which quite obviously involve economic 
issues, areas such as anti-trust, taxation and the regulation of industry. This ‘old’ 
tradition of law and economics centred around the task of analysing the degree to 
which these select areas of law could be said to be economically efficient in their 
operation. In the 1960s, law and economics branched outwards, as its proponents 
began to extend their analyses beyond those specific areas of law which were regarded 
as essentially ‘economic’ at their core and focus more generally on the common 
law (including those areas of the common law which do not appear, prima facie, 
to regulate economic relationships).' This widening of focus among lawyer- 
economists was inspired by a paradigmatic shift of Kuhnian proportions? at the 
foundation of law and economics theory, a shift which was at once stimulated and 
achieved by Ronald Coase’s path-breaking economic study of liability rules, ‘The 
Problem of Social Cost.” 

Coase’s study, more than any other,‘ heralded the birth of the ‘new’ law and 
economics. The most basic insight to be inferred from his work is that, from an 
economic perspective, it may prove rational for parties to contract around pre-existing 
legal rules, should those rules preclude them from maximising their resources and 
minimising their costs. Coase took issue with the view — common among welfare 
economists of the time — that agents should be wholly responsible for the undesirable 
external effects of activities carried out on their own land (for example, that factories 
emitting polluting smoke should be liable in costs to their neighbours). Legal rules, 
welfare economists had argued, were to be devised to ensure that agents would bear 
the full costs of their offending activities. Coase shattered this traditional economic 
reasoning. The core of his thesis is that where two parties have rights in neighbouring 
plots of land and the activities of those parties in exercising their rights turn out 





*Faculty of Law, University of Manchester. 
For criticisms of an earlier draft, I should like to thank Anthony Ogus and Ronnie Warrington, neither 
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to be incompatible, then — assuming that both parties were to act rationally, and 
assuming the absence of transaction costs (costs, that is, of negotiating, policing 
or enforcing an agreement between the parties) — both parties will act not on the 
basis of the rights initially assigned to them in relation to their use of the land, but 
instead will contract around those rights in order to maximise their resources and 
minimise their costs. This is the so-called Coase theorem. Rationality, according 
to this theorem, requires that one acts with a regard first and foremost for private 
rather than for social costs, that is, with a regard for the costs that one will have 
to bear personally for engaging in a particular course of action, rather than with 
a regard for pre-assigned legal rights and the consequences of overriding those rights. 
In stressing costs over and above legal rights, Coase departed from traditional 
law and economics reasoning by conceiving of the legal dispute in terms of ‘a new 
narrative starting point.” He assumed that the task of judges and’juries in deciding 
on conflicting resource disputes is not to establish which action caused the harm 
(and therefore which person should bear the costs of the loss), but rather to establish 
which cost caused the activity which resulted in the harm and, from this, which 
party should be responsible for minimising costs. This ex ante perspective entails 
: investing the legal dispute process with an extra layer of causality. As Ackerman 
explains, ‘[rJather than beginning with the moment at which the actors get into some 
form of obvious trouble, Coasean assumptions force the lawyer to start his story 
at a much earlier point in time: when the parties might have reorganised their activities 
in a way that could have avoided the trouble entirely.’® 
Coase did not assume that economic agents really are perfectly rational beings 
who act in accordance with his theorem. The assumption of rationality and of the 
absence of transaction costs is, by his own admission, a pure fiction. Indeed, in 
a sense, his theorem is for modern law and economics what Rawls’ original position 
is for liberal theories of justice’: an exercise in as-if methodology. Coase hypoth- 
esises a wholly imaginary world in which individual economic agents, fully aware 
of the implications of all their possible activities, make choices freely, rationally 
and in the absence of transaction costs. The utility of this hypothesis, for Coase, 
lies in the fact that it may prove possible to deduce from it how parties might — 
by contracting around their pre-assigned rights — have organised their activities 
so as to avoid the particular harm that ensued. The image of parties to a dispute 
as cost-conscious private legislators is simply that — an image; if this is how we 
were, Coase’s theorem tells us, then this is what we would do, and there would 
be no need for external regulation of our activities as private economic agents. In 
the real world, Coase insists, it is important to recognise that the transaction costs 
which might attach to any agreement or arrangement may necessitate legal 
intervention in order to rectify an unjust economic imbalance between agents. 
Law and Economics,” edited by Nicholas Mercuro, is a collection of essays 
- which constitutes an attempt to offer alternative perspectives on the ‘new’ economic 
analysis of law as it has evolved under the shadow of Coase. In reviewing this 
collection, I shall address two broad, interconnected themes. First, I shall discuss 
the idea of — and question whether, indeed, there exists — what might be termed 
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a ‘dissenting tradition’!' in law and economics, that is, a tradition of law and 
economics scholarship — represented in part by the book under review — which 
challenges fundamentally the notion of economic freedom. Second, I shall consider 
why this dissenting tradition, in so far as it exists, has never achieved a position 
of intellectual dominance in law and economics. The primary reason for its failure, 
I shall argue, can be traced to the concept of transaction costs and the manner in 
which, since Coase, this concept has been manipulated by proponents of law and 
economics in order to promote a modern, ‘sophisticated’ version of laissez faire 
ideology. 


I 


To conceive of a dissenting tradition in law and economics entails an assumption 
that there is something from which that tradition is in dissent. In the book under 
review, that ‘something’ is the spirit of Coase as epitomised by Chicago law and 
economics, and in particular by the work of Richard Posner. Critique of Chicago 
law and economics, in this book, comes in two forms: there are, on the one hand, 
attempts to ‘do’ Jaw and economics in a manner methodologically different from 
the Chicago approach; and there are, on the other hand, attempts to make generalised, 
critical observations on that approach. In so far as the first line of critique is adopted 
in this collection, most of the contributors may broadly be characterised as institu- 
tionalists. Institutional economics originated in the United States and can be traced 
back to the writings of Thorstein Veblen around the beginning of this century.” 
Veblen’s writings provided the inspiration for the major institutionalist works of 
the 1920s, in particular those of John Commons and John Maurice Clark.” The 
writings of Veblen, Commons and Clark in turn inspired various realist writers of 
the 1920s and 1930s who, developing ideas derived from institutional economics 
in order to criticise freedom of contract and the public/private distinction, were 
instrumental in the blossoming of an anti-laissez faire tradition in American contract 
scholarship, a tradition which in recent times has spilled over into critical legal 
studies.'* Institutionalist law and economics has also evolved as a discrete branch 
of economics scholarship — independent of realism, contracts scholarship and critical 
legal studies — and it is with this that the collection under review deals primarily. 

The basic thesis of institutional economics, as Nicholas Mercuro notes in his 
introductory chapter, is that ‘institutions have a direct impact on the distribution 
and allocation of resources’ (p 8). Institutional economists accordingly reject the 
formalistic, mathematical bases of traditional microeconomic theory in favour of 
a theory which stresses the peculiar context of any economic decision. Instead of 
attempting formally and exclusively to quantify the effect of factors such as production 
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technology, market structure and relative prices on economic decision-making, the 
institutionalist will focus instead on a much broader backdrop and consider matters 
such as the willingness or otherwise of agents to accept change or risk, and the 
types of motivation or compulsion that might bear upon such agents to enter into 
transactions. Similarities between institutional economics and American legal realism 
are not coincidental“: both emerged in the 1920s in response to the dominance of 
formalism in American economic and legal thought; both stressed institutional context 
over and above the formalist belief in supposedly invariable rules and principles; 
both, in the 1930s, gave support to the New Deal world-view; and both are assumed 
nowadays generally to have petered out. 

That institutional economics in modern times retains greater intellectual currency 
than does American legal realism is borne out by the publication of this collection 
alone. One could not envisage a similar collection of contemporary essays on legal 
realism by legal realists. Institutional economists have lingered as a prolific if 
somewhat overlooked group of theorists on the periphery of economics in general's 
and law and economics in particular.” Nicholas Mercuro, the editor of this collec- 
tion, typifies this trend in so far as it exists in law and economics. In the first chapter, 
he attempts to present both a summary of Chicago law and economics and to offer 
in its place an alternative theory, what he terms a ‘comparative institutional approach.’ 
This theory, which he has developed at greater length in a previous book,’ starts 
out from the premise that lawyer-economists must endeavour to understand, in 
economic terms, how a legal system emerges from its historical beginning. Mercuro’s 
argument is that out of anarchy there must evolve historically primordial ‘rules for 
making rules’ (p 3). Hart’s classic distinction between primary and secondary rules 
is not here invoked," and Mercuro appears to be unaware of the illogicality of his 
own argument from a positivist perspective: secondary rules, according to Mercuro, 
emerge before primary rules, even though, according to Hart, the former must be 
parasitic on the latter. Hart’s distinction between primary and sécondary rules has, 
of course, been criticised with monotonous regularity by detractors from modern 
positivism. Mercuro’s argument, however, does nothing to meet such criticisms. 
In fact, it entails the same historically impressionistic assumption as does Hart’s 
jurisprudence: namely, that the juristic universe began with some sort of big bang, 
whereinafter there emerged a system of rules. Mercuro simply bypasses Hart’s stage 
of primary rules. 

There is, quite simply, a problem with Mercuro’s institutional approach which, 
while not representative of law and economics as a whole, certainly typifies the 





15 On the general overlap between institutional economics and American legal realism, see J. Frank, 
‘Realism in Jurisprudence’ (1934) 7 American Law School Review 1063—1069, also my ‘Some 
Radicalism about Realism? Thurman Arnold and the Politics of Modern Jurisprudence’ (1990) 
10 OJLS 11—41. 

16 See, for example, O.E. Williamson, Markets and Hierarchies (New York: Free Press, 1975); D.C. 
North, ‘Transaction Costs, Institutions and Economics History’ [1986] Journal of Institutional and 
Theoretical Economics 7-17; D. Bromley, Economic Interest and Institutions (Oxford: Blackwell, 
1989); and, more generally, R.N. Langlois, “The New Institutional Economics: An Introductory Essay’ 
in R.N. Langlois (ed), Economics as Process (Cambridge: Cambridge UP, 1986) pp 1—25. 

17 See, for example, W.J. Samuels and A.A. Schmid (eds), Law and Economics: An Institutional 
Perspective (The Hague: Nijhoff, 1981); and also the review of this book by C.G. Veljanovski (1983) 
3 Int Rev Law and Econ 99—101. 

18 N. Mercuro and T.P. Ryan, Economics and Public Policy (Greenwich, Conn: JAI Press, 1984). 

19 H.L.A. Hart, The Concept of Law (Oxford: Clarendon, 1961). 

20 The literature is voluminous. For those who should wish to cut to the chase, cf S. Roberts, ‘Defining 
“The Separate Domain of Law”,’ Times Higher Education Supplement, 9 October 1981, p 15. 
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more mathematics-based microeconomic theories which most institutionalists try 
to criticise and avoid: that problem is over-generalisation. Take the following 
statement by Mercuro: ‘In the pure market sector, all property rights are held privately 
as bundles of fee simple absolute rights’ (p 5). The phrase ‘pure market sector’ 
is never explained. And why, in this sector, all ‘property’ (not land) rights should 
be fee simple absolute is similarly not clear. What of leasehold rights? Mercuro 
furthermore identifies four distinct characteristics of property rights (loc cit): such 
rights, he states, must be completely specified, exclusive, transferable and enforce- 
able. Again, this seems far too over-generalised to be credible. To raise but one 
objection, it is surely wrong to argue that property rights must always be enforceable: 
consider, for example, the right of pre-emption — a right which, strictly speaking, 
qualifies as such before it is capable of being enforced.?! 

According to Mercuro, institutional economics is concerned in essence with the 
protection of individual rights (p 16). While Chicago law and economics adopts 
the welfare economists’ concept of allocative efficiency as the ‘decisional criterion’ 
(p 18) on which to model the functioning of legislative and judicial machinery, such 
an approach, he contends, ignores matters of distributive justice: that the law secures 
an efficient allocation of resources does not mean that it secures a just distribution 
of those resources. By concentrating on the institutional context in which economic 
decisions are reached, Mercuro argues, the institutional lawyer-economist recognises 
that to single out efficiency as the sole criterion for assessing legal-economic policy 
is to adopt an unnecessarily ‘narrow’ strategy (p 21). The assumption inherent in 
Mercuro’s argument is that, in the event of a conflict between the two criteria, justice 
à la liberals such as Rawls is always better than efficiency à la Chicagoans such 
as Posner. Individual rights, as Dworkin has argued in a different context, should 
not be conceived to be subservient to social wealth.” 

We shall encounter this argument again in due course. Institutionalist law and 
economics, conceived thus to be a theory which upholds the protection of individual 
rights, may be contrasted with critical legal studies — a jurisprudential approach 
which, while drawing inspiration from institutionalism, has generally disowned 
theories which accord protection to such rights.?? A further contrast to be drawn 
is that, while proponents of critical legal studies do not appear to have noticed that 
institutionalist economics has continued to survive after l’âge d’or of Commons, 
Clark, Hale and their confréres, modern institutionalist lawyer-economists seem 
to assume that there exists between institutional economics and critical legal studies 
an incontrovertible overlap of objectives. This assumption is made quite readily 
here by Allan Schmid in his chapter on institutionalist law and economics. Schmid 
detects the influence of institutional economics in both realism and critical legal 
studies (p 61), though he acknowledges that institutionalism forms only a minor 
element in each of these tendencies (p 67). Indeed, Schmid makes a crucial point, 
for he notes that different approaches to law and economics will be founded on 
premises which are distinct not merely as to economics, or as to law, but as to life: 


There is tension among law and economics scholars ... While they agree that society, through 
political negotiation and learning, must fashion its compromises, they differ with respect to 
the necessity to state their preferences for the good society (p 71). 





21 See Pritchard v Briggs [1980] Ch 338. 

22 R. Dworkin, ‘Is Wealth a Value?’ (1980) 9 Jni Leg Studs 227—242. 

23 On critical legal studies and individual rights, see D.A. Price, ‘Taking Rights Cynically: A Review 
of Critical Legal Studies’ (1989) 48 CLJ 271—301. 
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As both supporters of and detractors from the economic analysis of law have 
observed, the dominant (Chicago) tradition in modern law and economics is premised 
on the assumption that ‘the good’ is simply that which is in fact desired.” The 
Chicago model of economics, Baker notes, 


requires the controversial judgment that a certain type of man — one who is oriented towards 
certain types of desires — should be created and is desirable. The model leaves no room 
for most people to consider and approve the judgment that these tastes — and the corresponding 
type of man — should be created. 


While this criticism is normally directed at Chicago law and economics, and at Posner 
in particular, it does in fact apply equally to all economic analyses of law, for any 
such analysis will entail its own version of ‘the good.’ This point may be demon- 
strated by referring briefly to an example to which Schmid adverts (pp 66, 71), 
namely Robert: Unger’s ‘super-liberalist’ proposal for a ‘rotating capital fund,’ 
whereby the state makes loans of capital from a social fund to entrepreneurs for a 
limited period of time and then, on the expiry of that period, reclaims the balance of 
funds in order to make similar loans to other aspiring entrepreneurs. The rotating 
capital fund epitomises Unger’s so-called ‘structure-revising structure,’ whereby 
the monopolisation of political, cultural and economic power by particular individuals 
or groups in society is precluded due to the eradication of social hierarchies in favour 
of a perpetually self-destabilising democratic framework, wherein all individuals 
and groups have equal access to the institutions which can both invest them with 
and divest them of power.” To put the matter simply, Unger’s rotating capital 
fund accords with his own peculiar version of l’homme économique. Such a fund 
exemplifies the sort of society which Unger believes human beings really desire 
(or ought to desire), a society in which social disruption is always preferred over 
stability. It is, in brief, part of Unger’s conception of ‘the good.’ 


I 


In a modest sense, the writings of those realists who were inspired by institutional 
economics may be categorised as tentative exercises in what Unger terms ‘deviationist 
doctrine.’ The institutionalist realists, as we might call them, attempted to 
redefine legal doctrine by demonstrating how traditional doctrinal interpretations 
emphasise particular legal principles while neglecting others. One of the primary 
goals of these realists — just as it is a goal of deviationist doctrine — was to reveal 
those principles: which have been submerged by, and which appear to run against 
the grain of, traditional legal interpretation and to demonstrate that, were the courts 
to treat them as such, these submerged principles may in fact operate as dominant 


24 A.A. Leff, ‘Economic Analysis of Law: Some Realism about Nominalism’ (1974) 60 Virginia L Rev 
451—482, at p 456. 

25 C.E. Baker, ‘The Ideology of the Economic Analysis of Law’ (1975) 5 Philosophy and Public Affairs 
3—48, at p 38; and see also M. Tushnet, ‘Legal Scholarship: Its Causes and Cure’ (1981) 90 Yale 
LJ 1205—1223, at p 1220; G. Calabresi, Ideals, Beliefs, Attitudes and the Law (Syracuse: Syracuse 
UP, 1985) pp 87—114. 

26 R.M. Unger, False Necessity (Cambridge, Mass: Harvard UP, 1987) pp 480—506. 

27 See further P. Anderson, ‘Roberto Unger and the Politics of Empowerment’ (1989) 173 New Left 
Review 93—107, at p 103. 

28 Unger, above n 26, pp 576—583. 
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principles.” In particular, the institutionalist realists took as their focus of devia- 
tionist critique the idea of a self-regulating market, premised on the principles of 
laissez faire and freedom of contract and operating wholly independently of state 
(ie public) control. The idea of such a market was upheld most famously in nineteenth 
century economics by Herbert Spencer,” and was supported well into the twentieth 
century by the Supreme Court.*! This conception of the market — a market of 
purely private encounters between uncoerced economic agents — was challenged 
fundamentally by the realists. “Where the classical thinkers saw freedom, the realists 
saw coercion, and where the classical thinkers saw coercion, the realists saw 
freedom.’ 

The insights of the realists are accorded surprisingly little attention in this book. 
However, critical legal studies — the intellectual and political heir to legal realism 
— is discussed in some detail. Gary Minda’s chapter compares modern law and 
economics with critical legal studies and attempts to show that, despite their many 
differences, both movements ‘share a great deal in common’ (p 88). His argument, 
in summary, is that both movements are broadly united first of all by the fact that 
they represent a concerted assault on mainstream legal thought, second because, 
in different ways, both challenge the legitimacy of law, and third, because both 
have their intellectual origins in American legal realism. None of these claims seem, 
to this author, to be at all convincing. To take each in turn, it seems highly misleading, 
first of all, to cast critical legal studies and law and economics as equally rebellious 
offsprings of the law school. While proponents. of the former may from time to 
time successfully épater le bourgeois, representatives of the latter have more often 
than not been le bourgeois. Critical legal studies is primarily the jurisprudence of 
the political left, law and economics of the political right. While it has been suggested 
that critical legal scholars have ‘an ethical duty to depart the law school,’ and 
while they have been required, on occasions, actually to do so,* law and econo- 
mics scholarship has been hailed as a ‘sure route to promotion and tenure.’ Only 
Owen Fiss — a rather solitary figure on the American academic scene, who believes 
that the best path for legal reform would be to reinvoke the values of the 1960s 
Warren Court — argues that law and economics and critical legal studies are equally 
threatening to the traditional values of American legal scholarship.* 

Second, Minda’s claim that ‘law and economics and critical legal studies . . . offer 
a theoretical approach that ... establish[es] a systematic or totalistic critique and 
analysis of the structure of American law’ (p 102) is plainly incorrect. There is 
certainly no one theoretical approach which underlies both critical legal studies and 
law and economics, nor is it correct to assume that they share a similar preoccupation 





29 Along with the work of Robert Hale (qv above, n 14), see also M. Cohen, ‘The Basis of Contract’ 
(1933) 46 Harvard L Rev 553—592; K.N. Llewellyn, ‘What Price Contract? An Essay in Perspective’ 
(1931) 40 Yale LJ 704—751; J.P. Dawson, ‘Economic Duress — An Essay in Perspective’ (1947) 
45 Michigan L Rev 253—290; J. Dalzell, ‘Duress by Economic Pressure’ (1942) 20 N Carolina L 
Rev 237—277, 341—386. 

30 H. Spencer, Social Statics: or, The Conditions Essential to Human Happiness Specified, and the First 
of them Developed (London: Chapman, 1851). i 

31 See generally C. Dalton, ‘An Essay in the Deconstruction of Contract Doctrine’ (1985) 94 Yale LJ 
997—1114; also my ‘The Origins of Modern American Jurisprudence, Part I: The Birth of Legal 
Formalism’ 6 University of Manchester Faculty of Law Working Paper. 

32 See J.W. Singer, ‘Legal Realism Now’ (1988) 76 California L Rev 465—544, at p 495. 

33 P.D. Carrington, ‘Of Law and the River’ (1984) 34 Jn! Leg Educ 222—228, at p 227. 

34 See generally J. Frug, ‘McCarthyism and Critical Legal Studies’ (1987) 22 Harvard Civil Rights— 
Civil Liberties L Rev 665—701. 

35 D.N. McCloskey, ‘The Rhetoric of Law and Economics’ (1988) 86 Michigan L Rev 752—767, at p 765. 

36 O.M. Fiss, ‘The Death of the Law?’ (1986) 72 Cornell L Rev 1—16. 
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with critique. According to Minda, ‘[mJembers of each movement assert that the 
Judicial process, as it works in practice, is far too inconsistent and unstable to support 
the claims of liberal scholars who advocate principled, consistent approaches’ (p 100). 
Surely proponents of modern law and economics assert quite the contrary. Indeed, 
one of the canons of modern law and economics is the thesis of the Invisible Hand, 
namely, that the common law judicial process is reasonably efficient and that judges 
intuitively and unwittingly yet consistently create efficient legal rules.” As Minda 
himself observes, ‘law and economics scholars offer a ... basis for establishing 
a new “rational” approach to legal analysis’ (p 102). Yet this is precisely what many 
proponents of critical legal studies set out to destroy.** Minda makes the curious 
assumption that if it should prove possible to detect between two schools of thought 
the most abstract of points in common — for example, that proponents of both schools 
tend to be critical of others who do not share their own distinct outlooks — then 
it must be correct to assume an overall similarity rather than a divergence between 
those schools. This results in the most implausible of generalisations: ‘Practitioners 
of [law and economics and critical legal studies] argue for a new realism that takes 
into account the deep conflict and tension existing in a world comprised of sharp 
political and economic differences; a world where scarcity, privilege, and disadvan- 
tage is ubiquitous’ (Joc cit). While this may pass for CLS-speak, it could hardly 
fit appropriately in a manifesto for modern law and economics. 

It is Minda’s third claim — that law and economics and critical legal studies find 
a common intellectual foundation in American legal realism — which proves most 
unconvincing of all. As Arthur Leff observed some years ago, ‘the move to economic 
analysis in [American] law schools seems an attempt to get over, or at least get 
by, the complexity thrust upon us by the Realists.’ Minda, in contrast, treats 
realism as the ‘intellectual bond’ (p 95) between law and economics and critical 
legal studies. Certainly, it is commonly agreed that critical legal studies is the prime, 
if not quite a direct,“ descendant of legal realism. And certainly part of the 
intellectual legacy that realism bequeathed to critical legal studies was an economic 
legacy — namely, the legacy of institutional economics as applied to law. But when 
one considers how this legacy has been used by modern critical legal scholars, one 
finds that institutionalist realism has been adopted primarily to criticise modern law 
and economics, that is, to take issue with the (principally Chicagoan) assumption 





37 This is not the place to discuss in detail the concept of efficiency. It almost goes without saying, 
nevertheless, that I have in mind here Posner’s substitution of wealth maximisation for Pareto superiority 
as a criterion (though not necessarily the only criterion) for assessing the merits or otherwise of common 
law rules and entitlements. On wealth maximisation, the common law and judicial decision-making, 
see R.A. Posner, ‘Some Uses and Abuses of Economics in Law’ (1979) 46 U Chicago L Rev 281—306; 
‘The Ethical and Political Basis of the Efficiency Norm in Common Law Adjudication’ (1980) 8 Hofstra 
L Rev 487—507; and ‘Wealth Maximisation and Judicial Decision-Making’ (1984) 4 Int Rev Law 
and Econ 131—135. And for some criticisms of Posner’s view that wealth maximisation is the only 
social value that the courts can do much to promote, see F.I. Michelman, ‘A Comment on “Some 
Uses and Abuses of Economics in Law” ° (1979) 46 U Chicago L Rev 307—315; M.J. Rizzo, ‘The 
Mirage of Efficiency’ (1980) 8 Hofstra L Rev 487—507; and L.A. Bebchuk, ‘The Pursuit of a Bigger 
Pie: Can Everyone Expect a Bigger Slice?’ (1980) 8 Hofstra L Rev 671—709. There is, it may be 
noted, a further version of the Invisible Hand thesis: namely, that the efficiency of the common law 
is attributable not to judicial decision-making, but to the process of litigation itself. See P.A. Rubin, 
‘Why is the Common Law Efficient?’ (1977) 6 Jnl Leg Studs 51—63; and G.L. Priest, ‘The Common 
Law Process and the Selection of Efficient Rules’ (1977) 6 Jnl Leg Studs 65~—82; cp M. Tushnet, 
‘Post-Realist Legal Scholarship’ (1980) 15 JSPTL 20—32, at pp 25—26. 

38 See A.D. Freeman, ‘Truth and Mystification in Legal Scholarship’ (1981) 90 Yale LJ 1229—1237. 

39 Leff, above n 24, p 459. 

40 See G.E. White, ‘From Realism to Critical Legal Studies: A Truncated Intellectual History’ (1986) 
40 Southwestern LI 819—943. 
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that it is possible at least hypothetically to posit, independent of external regulation, 
an efficient balance of entitlements among the parties to a legal dispute. Critical 
legal scholars, following the path of the institutionalist realists, argue that modern 
law and economics is — for all the sophistication of the arguments presented by 
its many proponents — premised essentially on the sanctity of laissez faire, on the 
belief, that is, in a hypothetical perfect market as the protector of individual choice 
and self-determination, unimpaired by monopolies, by abnormal inequality of 
bargaining power or by lack of information.*! Now, if critical legal scholars are 
correct in offering this argument, then contemporary academics are faced with a 
quirk in the history of twentieth-century American law: namely, if legal realism 
signalled the death of laissez faire, how did it come to be reincarnated by the new 
law and economics? The answer to this question, I shall argue in due course, must 
be sought in the work of Coase. 

Law and economics, as it emerged among the institutionalist realists of the 1920s, 
was a wholly different enterprise from law and economics as it emerged after Coase 
in the 1960s. The former tendency tried to explode the myth of a free market, while 
the latter has tried — and indeed still continues — to enshrine it. Why, then, does 
Minda assume that the intellectual origins of modern law and economics can be 
traced to realism? His argument is that law and economics has followed the lead 
of realism in aspiring to the status of a science. Certainly the social scientific under- 
pinnings of American legal realism are beyond doubt. But there is, to my knowledge, 
no evidence to suggest that proponents of modern law and economics, in their 
pretensions to scientism, have followed the example of the realists. Why, after all, 
should they, given that the realists failed so dismally in this pursuit?“ Law and 
economics literature rarely so much as acknowledges legal realism, let alone cites 
it as a source of scientific inspiration. 

Indeed, as Charles Rowley notes in his chapter on the possibilities of an economic 
analysis of law from a public choice perspective, modern lawyer-economists have 
in fact tended to take their scientific bearings from Karl Popper’s theory of falsification 
and deductive logic (pp 125—126).* Like other contributors to this collection, 
Rowley’s criticisms of modern law and economics are really criticisms of Posner’s 
thesis that efficiency serves as the best ethical basis for the common law. Most 
specifically, Rowley, like Mercuro (see above), objects to the wealth maximisation 
thesis on the basis that it offers nothing, beyond Posner’s own personal inclinations, 
to explain why allocative efficiency, rather than distributive justice, should be treated 
as the fairest — or even the most practicable — ethical criterion by which to assess 
the rules of the common law (pp 135—137). According to Rowley, Posner simply 








41 See, in particular, M. Kelman, ‘Choice and Utility’ [1979] Wisconsin L Rev 769—797; D. Kennedy 
and F. Michelman, ‘Are Property and Contract Efficient?’ (1980) 8 Hofstra L Rev 711—770; 
D. Kennedy, ‘Distributive and Paternalist Motives in Contract and Tort Law, with Special Reference 
to Compulsory Terms and Unequal Bargaining Power’ (1982) 41 Maryland L Rev 563—649; ‘The 
Role of Law in Economic Thought: Essays on the Fetishism of Commodities’ (1985) 34 American 
Univ L Rev 939—1001. Critical legal scholars extend their critique beyond that of the institutionalist 
realists in two significant ways: first of all, by making express the political dimension of their argument 
— viz, that modern law and economics, with its foundation in laissez faire, effectively sanctions an 
unequal distribution of wealth; and second, by addressing the nature of coercion in the domain of 
non-market regulation. 

42 SeeJ.H. Schlegel, ‘American Legal Realism and Empirical Social Science: From the Yale Experience’ 
(1979) 28 Buffalo L Rev 459—586; ‘American Legal Realism and Empirical Social Science: The Singular 
Case of Underhill Moore’ (1980) 29 Buffalo L Rev 195—323. 

43 On Popper and law and economics see, more generally, N. Jackson, ‘The Economic Explanation of 
Legal Phenomena’ (1984) 4 Int Rev Law and Econ 163—183, at pp 164—166. 
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assumes that judges, guided by the Invisible Hand, act neutrally and consistently, 
without favouritism towards any particular interest group in society. Rowley’s own 
argument is that, given the appointments structure of the United States’ federal and 
Supreme courts, it is unrealistic to conceive of the judiciary as if it were buttressed 
from interest group pressures. Judges should be appointed, Rowley contends, by 
virtue of public choice — a method of which he outlines in some depth. Rowley 
challenges not the methodology of Posnerian law and economics, but the assumption 
of a neutral judiciary which he believes to be at its core. His theory of public choice, 
accordingly, is hardly an alternative perspective on modern law and economics; 
rather, it is a proposal for a new method of judicial appointments. 

Louis Alessi and Robert Staaf’s chapter addresses the contentious issue of what 
qualifies as a transaction cost. Neither in Coase’s original study nor in any of the 
subsequent law and economics literature has the concept of transaction cost been 
defined. Transaction costs, as was intimated at the beginning of this essay, include 
the costs of obtaining information relevant to an economic transaction, as well as 
the costs of negotiating, policing and enforcing that transaction. But this is only 
to give examples of such costs rather than to define the concept itself. Coase himself 
limited his discussion of transaction costs purely to such examples: 


In order to carry out a market transaction it is necessary to discover who it is that one wishes 
to deal with, to inform people that one wishes to deal and on what terms, to conduct negotiations 
leading up to a bargain, to draw up the contract, to undertake the inspection needed to make 
sure that the terms of the contract are being observed, and so on. These operations are often 
extremely costly, sufficiently costly at any rate to prevent many transactions that would be 
carried out in a world in which the pricing system worked without cost.“ 


The problem with Coase’s concept of transaction costs is that it is difficult to draw 
a line as to which costs are transaction costs and which costs are what Alessi and 
Staaf term ‘subjective costs’ (p 184). Is, for example, the cost of transport to and 
from a place of transaction to be classified as a transaction cost, or is it merely 
a personal, subjective cost? This cost, after all, could be anything from a bus fare 
to an air fare. Alessi and Staaf argue that Coasean economic theory cannot begin 
to address this problem, since, in its presumption of zero transaction costs, it is 
‘abstracted from the complexities of reality ... and stripped of all institutional 
content’ (p 176). But this is an overstatement, for at least two reasons. First of all, 
while he was generally opposed to the governmental regulation of markets as espoused 
by institutional and welfare economists, Coase himself was by no means an out- 
and-out anti-interventionist. He conceded unequivocally that ‘there is no reason why, 
on occasion such governmental administrative regulation should not lead to an 
improvement in economic efficiency.” Public intervention in the private economic 
domain was, for him, something to be minimised, not outlawed. Second, Alessi 
and Staaf fail to appreciate the precise role of transaction costs within the Coasean 
framework. Coase recognises that most market transactions will involve transaction 
costs. Indeed, central to this thesis is the contention that such costs — since they 
serve to preclude the attainment of the hypothetical state of allocative efficiency 
on which his model is based — must be treated as the fundamental reason for the 
external regulation of private market transactions. According to Coasean law and 
economics, then, the law has a powerful interventionist role to play in the facilitation 
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of market interaction. Judges — so the Coasean lawyer-economist would have it 
— may use legal rules to ensure that the costs to be met by the parties to a transaction 
are apportioned in such a way that they form the nearest possible approximation 
to costs as they would have to be borne in a hypothetical perfect market: in short, 
interventionism is to be used for the sake of laissez faire. 

Armed with Coasean insights, modern law and economics has been able to defend 
the idea of the free market economy without rejecting interventionism tout court. 
Judicial intervention, for the modern lawyer-economist, may be justifiable for the 
purpose of achieving an approximation of the bargain that the parties to a transaction 
would have received in the absence of transaction costs. The justification of such 
intervention will, of course, depend on what are defined as transaction costs and 
to what extent those costs depart from the mirror of the pure market. After Coase, 
interventionism — even for those lawyers and economists who, in principle, opposed 
public regulation of private transactions — was no longer a dirty word. In conse- 
quence, the interventionist faith of the institutionalists of the 1920s became well-nigh 
redundant. The creed of interventionism had been accommodated by the mainstream. 


m 


If it is true that, due to the emergence of a more sophisticated version of laissez 
faire in the 1960s, the interventionist premise of American institutional economics 
lost what little sting it still had left, an important question remains to be addressed: 
namely, is there really a dissenting tradition in law and economics? Institutionalism 
certainly survives — the collection under review is proof of as much — but it appears 
to make minimal impact on modern law and economics scholarship. Beyond the 
Coasean accommodation of laissez faire, there may be other reasons which explain 
its lack of impact. I shall conclude by suggesting two such reasons. 

First of all, as Baker has remarked, law and economics provides a useful framework 
for those who wish to demonstrate that there is an ‘internal logic’ to the common 
law.” Modern proponents of law and economics attempt to demonstrate this logic 
by reducing the common law to the mathematical models of microeconomic theory. 
As has already been noted, institutionalists are particularly critical of law and 
economics as an exercise in judging the efficiency of the common law by subjecting 
legal rules to mathematical tests. Yet, as Thomas Ulen notes in one of the two 
concluding chapters in this collection, institutionalists not only spurn the enterprise 
of modelling the common law — thereby offering little by way of appeal to those 
who seek out law and economics as the jurisprudential approximation of an exact 
science — but, perhaps more significantly, it is difficult to envisage how institutional 
law and economics could be modelled even if its proponents were to desire such 
a thing. Institutional lawyer-economists — whether economists, realists or critical 
legal scholars by description — address themselves to the institutional contexts in 
which disparities of bargaining power between transacting parties arise. Such 
institutional contexts cannot be modelled, just as power-relations cannot be modelled. 
Since such contexts and power-relations cannot be modelled, they cannot be 
quantified; and since they cannot be quantified, they cannot be subjected to 





46 See P. Schlag, ‘An Appreciative Comment on Coase’s “The Problem of Social Cost”: A View from 
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47 Baker, above n 25, pp 47—48. 
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‘scientific’ scrutiny — this in itself being the raison d’être of modern law and 
economics. As Ulen comments, the objectives and hypotheses of institutional lawyer- 
economists must, ironically, be made more amenable to that which institutionalism 
resists — modelling — if those objectives and hypotheses are ‘to have a wider impact 
on scholarly activity in law and economics’ (p 205). 

Given the above, the second reason that I should like to suggest for the absence 
of a forceful dissenting tradition in law and economics may seem rather redundant. 
Yet I believe that the prospects for such a tradition emerging with force are not 
entirely bleak. As I have already intimated, while there are both economists and 
academic lawyers who are inspired by institutionalist theories, neither disciplinary 
group seem to take much notice of one another. It is, in fact, ironic that the one 
essay in this collection which attempts to put critical legal studies on to the economists’ 
map draws similarities only between critical legal studies and Chicago law and 
economics. A more appropriate, and indeed conceivable, alliance would be between 
critical legal scholars and modern institutional economists. ‘Critical law and 
economics’ is not an oxymoron. Even if there is no such thing as a dissenting tradition 
in law and economics — even if what I have termed a ‘tradition’ is really nothing 
more than a disparate group of lawyers and economists who share only the belief 
that market freedom is somehow unjust or disagreeable — there is nothing to preclude 
these lawyers and economists from synthesising their distinct disaffections with the 
Chicago world-view in order to offer a broader and more convincing critique of 
it! Bridges, after all, need building.“ As Susan Rose-Ackerman points out in her 
short essay concluding this collection, ‘Chicago school scholars’ may benefit from 
taking institutionalism rather more seriously, that is, by “consider[ing] more fully 
the role of political institutions other than the common law courts’ (p 239); but 
equally, critical legal scholars in particular would do well to cease treating the Chicago 
school as ‘a convenient set of straw men to excoriate’ (p 251) and to develop instead 
their own version of law and economics, possibly by building on the criticisms offered 
by modern institutional economists. 

Just over a decade ago, Morton Horwitz declared that Chicago law and economics 
had ‘ “peaked out” as the latest fad in legal scholarship.’ The price that he paid 
for his provocation was to be proved wrong by time. As one contributor to Law 
and Economics remarks, ‘[l]aw and economics is still young and growing’ (p 224). 
This collection of essays contributes significantly to that growth by offering a fresh 
perspective on a discipline that is too often characterised as theoretically and politically 
one-dimensional. One suspects, nonetheless, that the contributor who suggests that 
modern law and economics will progress steadily towards the institutionalist perspec- 
tive (p 79) will, in ten years or so, find himself in the same position as Horwitz. 
Institutional economics has a good deal of ground to cover if it is to resolve its 
inner inconsistencies and realise its own potential as a distinct critical theory of 
law. In the meantime, certainly until the end of this millenium, the ‘new’ law and 
economics will continue to hold a safe seat in the constituency of the American 
law school. 





48 See above n 43 and accompanying text. 

49 See A.I. Ogus, ‘The Parameters of Law and Economics: From Pashukanis to Posner’ in R.N. Moles 
(ed), Law and Economics (Stuttgart: Steiner, 1988) pp 14—27. 

50 M.J. Horwitz, ‘Law and Economics: Science or Politics?’ (1980) 8 Hofstra L Rev 905—912, at p 905. 
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Jacques Lenoble and André Berten, Dire la norme; droit, politique et énonciation, 
Brussels: E. Story-Scientia, 1990, x + 249 pp, 1350 BLF. 


Most readers (not to mention writers) of those texts which make up the repertoire 
of the standard domestic jurisprudence course would be robustly dismissive of the 
suggestion that their reading list should be expanded or, better still, altered, to include 
studies in the more recondite aspects of so-called ‘Continental’ philosophy. Partly, 
this is attributable to what might be termed ‘national character,’ but it also springs, 
for those who think about such things, from a perception, or at least an assumption, 
that the business of jurisprudence can be quite adequately grounded in the resources 
of Anglo-American philosophy. 

According to the authors of Dire la Norme, this sort of assumption is no longer 
tenable. Cast in parochial terms, the message is that, if we see the work of Ronald 
Dworkin as representing the dominant trend in Anglo-American jurisprudence, then 
it is apparent that the Anglo-American approach joins up, albeit tangentially, with 
the concerns of contemporary European philosophy. Consequently, the questions 
which arise in that context also arise in our context, and in engaging with ‘their’ 
problems we engage constructively with our own. The broader argument is that 
if we are to be thorough in our consideration of the question of a proper or productive 
grounding for reflection on the question of norms, we should not only embrace these 
apparently divergent strands of philosophy but also, in some sense, supersede them. 

The starting point of Dire la Norme is the (not altogether novel) proposition that 
the project of modernity is in crisis. This crisis is identifiable by the dilemmas which 
enmesh current attempts to reflect upon the status of political and juridical judgment. 

Taking the political dimension of the crisis, the claim is that the idea of the welfare 
state has become problematic, not simply because of the practical economic diffi- 
culties which grip the modern state, but also, and more significantly, because of 
the theoretical tension between the themes of liberty and equality and, furthermore, 
because of the intrusion of the problem of bureaucratic rationality into any attempt 
to think about the ‘application’ of criteria of justice. Similarly, moving to the other 
dimension of the crisis, there are fundamental contradictions in the theoretical 
explanation and justification of the role of the judge in Western legal systems. Briefly, 
there is such a tension because the judicial function can no longer adequately be 
represented in the terms of legalistic positivism, or the idea that judging simply 
involves the mechanical manipulation of syllogisms. The ‘crise du juge’ arises 
because this ideal model is plainly at odds with the perception that judging involves 
a moral, evaluative dimension, and hence an active role for the judge. 

However, these tensions are merely indicators of undercurrents which run much 
deeper than these surface disturbances. Identifying and suppressing this more 
profound tension necessarily involves a consideration of the philosophical foundations 
of modernity. For Lenoble and Berten, the most significant quality of this foundational 
structure is that it is deeply, but not irredeemably, fissured. 

The philosophical discourse of modernity is characterised as antinomial. Pulling 
in one direction there is the moment of ‘deconstruction’ which is represented by 
the philosophies of Heidegger and Wittgenstein and their interpreters. The common 
denominator of these philosophies is their attempt to ‘deconstruct’ the discourse 
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of metaphysics (in the form of the self-confident Reason of the Enlightenment) by 
exposing the paradoxical nature of any attempt to represent either Being or language. 
Each variant of this critique — and Lenoble and Berten are careful not to collapse 
Wittgenstein and Heidegger into each other — informs a number of modern ‘decon- 
structive’ perspectives, notably (in the case of Heidegger) Derrida and Gadamer. 
In opposition to this there are a number of distinct ‘returns to Kant,’ all of which 
converge on a rehabilitation (in the face of the deconstructive challenge) of the critical 
project of the Aufklärung, and in particular the recovery of practical reason as a 
non-dogmatic guide to reflection on the question of norms. 

The task which Dire la Norme sets itself is the synthesis of these two moments, 
which involves diagnosing the limits and inadequacies of each of them before going 
on to construct a paradigm which might integrate and supersede the distinct ‘truths’ 
contained in each. 

As the authors recognise, the return to Kant which is contemplated by both the 
French and German neo-Kantians is not a return to some sort of ‘authentic,’ pre- 
Hegelian, body of thought. One might say that each of these interpretations claims 
to rediscover not the true Kant, but rather the truth in Kant, a truth which is at 
most implicit in the ‘original’ scheme. In the words of Lenoble and Berten, the 
current quest involves ‘setting Kant against Kant,’ or, abiding by the ‘spirit’ rather 
than the ‘letter’ of the scheme. 

For Kant’s modern French interpreters, principally Alexis Philonenko, Luc Ferry 
and Alain Renaut, the truth in Kant is marked out by three intersecting lines of 
division. 

First, there is the perception that the spirit of Kant is to be found in the Critique 
of Judgment, which accordingly becomes the keystone of the Kantian system. The 
particular importance of this Critique is that the model of reflective judgment which 
it develops supplies the basis upon which the first two Critiques can fully be 
understood. 

From this there follows the representation of Kant as (if one can speak in such 
terms) a sort of ‘post-Heideggerian’: Kant not only anticipates Heidegger, but also 
supersedes him. He anticipates the philosophy of deconstruction by being just as 
effectively anti-metaphysical as Heidegger: the ‘reflection’ which is proper to the 
exercise of the faculty of (reflective) judgment is, according to Ferry and Renaut, 
the thought of the contingent. As distinct from determinative thought, ‘reflection 
(aesthetically) thinks the contingency of the coming to presence, or the contingency 
of the meeting of Being and our logical structures, and presence is founded in this 
meeting: reflection, in other words, originates in contingency.’ Therefore, and by 
way of example, for Luc Ferry, the ding an sich should be identified with Heidegger’s 
es gibt, being not an unattainable substance but rather an Idea of Reason (the Idea 
of completed knowledge). Having thus shaken off the metaphysics of subjectivity, 
this Kant then supersedes Heidegger’s thought by avoiding the lapse into historicism 
and aestheticism which is entailed by Heidegger’s critique. Kant “deconstructs’ but 
does not destroy Reason, and, in this progressive interpretation, the Ideas of Reason, 
having been stripped of their ontological pretensions, remain as illusory — but 
meaningful — guides to the theoretical and practical operations of the subject. 

Third, Kant is read in terms of Fichte’s intuition that the central problem of 
philosophy is the question of intersubjectivity, a question which is here expressed 
as follows: ‘What are the political prerequisites to the realisation of a juridical 
community?’ In these terms, the question of political or juridical normativity is not 
an essential question, rather it is the essential question for philosophy. In particular, 
Kant is taken to embrace the Fichtean notion of democracy as the synthesis of 
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liberalism and socialism. This results in a picture of Kant as being not only ‘the 
father of the deconstructive movement,’ but also ‘the theoretician of modern 
democracy.’ 

The most important aspect of this is the all-pervasive emphasis on the third Critique, 
for it is this pursuit of the possibilities opened up by the notion of reflective judgment 
which brings together the German element of the return to the Aufklärung (namely, 
Karl-Otto Apel and Jürgen Habermas) and those whom Lenoble and Berten identify 
as Anglo-American neo-Kantians (Rawls and — perhaps rather implausibly — Ronald 
Dworkin). 

According to the authors, Ronald Dworkin’s writings evidence an ‘intuitive’ grasp 
of the significance of reflective judgment. Dworkin’s work is presented as a radical 
approfondissement of what they call hermeneutic positivism (ie jurisprudence 
according to Hart). Law’s Empire expresses both the deconstructive and neo-Kantian 
moments of modern thought. Its deconstructive quality lies in its adoption of the 
hermeneutic paradigm which, according to the authors, can be discerned in Dworkin’s 
version of narrative coherence. For Lenoble and Berten, the message of the ‘chain 
novel’ is similar to the message of Paul Ricoeur’s Temps et Récit: 


[T]he task of interpretation is necessarily a task of invention: the coherence which we construct, 
if it is founded in an experience of time, in raw experience, exceeds the latter and brings 
to it a new structure, an ‘iconic surplus.’ (p 98, quoting La métaphore vive). 


The neo-Kantian quality of Law’s Empire apparently lies in the way in which 
this hermeneutical paradigm is harnessed (rather as it is with Habermas) to a 
reconstruction of the project of Reason (ie practical reason as redefined by reflective 
judgment). Dworkin’s project is explicitly a ‘moral’ one, though Lenoble and Berten 
leave it to the reader to assess the depth and conviction of Dworkin’s ‘intuitive’ 
appropriation of the model of reflective judgment. 

The central argument of Dire la Norme is that these neo-Kantian models are 
ultimately unsuccessful because they fail to overcome the antinomy of modern 
philosophical discourse. Whatever the claims of the respective models — and, for 
reasons of economy, I have dealt only with the presentation of the French branch 
of the Kantian movement — they do not fully subsume or reconcile to themselves 
the critical moment which was introduced by Wittgenstein and Heidegger. In other 
words, although the neo-Kantians go some way in exposing the essential finitude 
of the human subject, they do not go far enough. 

We can only break out of this impasse by finding the key to a synthesis of the 
antinomy. This task is made considerably easier by the fact that the deconstructive 
and Kantian approaches share the same basic inadequacy: each is similarly forgetful 
of the radically paradoxical nature of all discourse. Each approach attempts, despite 
its denunciation of the paradox in the other, to establish that the status of its own 
construction of meaning escapes any paradox. 

This, say the authors, is evident in the way that both moments of the antinomy 
converge on a paradigm of thought which refers the construction of meaning to 
some sort of (unattainable) ideal. Both Habermas and Gadamer, it is said, see the 
construction of meaning as an attempt to reach the unattainable ideal of the complete 
symbolisation of ‘reality.’ 

The form of the ideal is that of self-identity: in other words, the horizon of meaning 
is represented as a locus of self-identity. This is the shared inadequacy of all 
‘hermeneutic’ approaches, a term which the authors use to cover such disparate 
philosophies as those of Arendt, Gadamer and Habermas. It is at the same time 
a starting point for the construction of a synthesis. 
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The convergence on a shared limit is also a convergence on the paradigm of 
language, and it is this concern for language which must be deepened if a viable 
synthesis is to be accomplished. According to Lenoble and Berten, this can most 
satisfactorily be achieved by reformulating the neo-Kantian approach and, in 
particular, by pushing Habermas’s analyses of language rather further than Habermas 
himself has done. The vehicle for this transformation is provided by a collection 
of analytical studies of language. 

What these studies indicate is that the reference to an ideal is not to be discarded, 
but rather that it should be reformulated in such a way that it appears as empty 
and completely lacking in substance. In other words, instead of seeing the inevitable 
non-correspondence of language and the world (or the interpretation and the ‘thing’ 
of which it is an interpretation) as a partial form of self-identity, in which there 
is assumed to be an external object which can (if only imperfectly or inadequately) 
be captured in language, language should be seen as originating in an essential moment 
of non-identity. 

The metaphoric representation of this aspiration to an ideal in which language 
and the world are co-extensive is, say Lenoble and Berten, contained in the pervasive 
spatial metaphor of a perpetually receding horizon at which the meaning and 
denotation of language meet, a horizon which, although it is unattainable, is reached 
for in every speech act. What the logique de l'énonciation suggests is that this 
representation of the ideal state which is presumed in every speech act is misleading 
because it suggests that, although the gap between language and the world can never 
be completely closed, nonetheless, we can go some way towards fulfilling the unity 
to which each of our speech acts aspires. For the authors, the principal implication 
of their model of a logique de l’énonciation is that we should see this (necessary) 
gap as being not so much an external limit to language, but rather as an internal 
or foundational presupposition — indeed the fundamental constitutive basis — of : 
all speech acts. i 

The explanation of this thesis brings together hermeneutics, psychoanalysis, 
structuralism and analytical philosophy, in an ambitiously wide-ranging arc which 
takes us from Lévi-Strauss and Lacan through to Frege and Russell, by way of a 
variety of intermediate points. 

From Lévi-Strauss’s discussion of the concept of mana, and its formulation as 
a floating signifier or, more precisely, the signifiant zéro, the authors gather the 
image of a constant and unbridgeable gap between the range of available signifiers 
and the world to which those signifiers relate, a gap which it is the task of the 
polymorphous signifiant zéro to envelop. However, endorsing Lacan’s critique of 
Lévi-Strauss’s interpretation, the authors do not allow that the gap between signifier 
and signified can be so readily neutralised. Instead, they take up Lacan’s depiction 
of this difference as the space which is occupied by the subject, the ‘me’ of every 
speech act. 

The subject stands in, metaphorically, for that which it is impossible to say, but 
which nonetheless every speech act attempts to say, namely, the identity of language 
and the world. 


[Language] is at once a process which unceasingly attempts to say that which cannot be said 
and also, paradoxically, one which can only be operationalised by means of an enactment 
of this attempt to say what it is impossible to say. (p 150) 


In effect, and this is a lesson which Lenoble and Berten draw from the emphasis 
which analytical philosophers place on the performative dimension of speech acts, 
every speech act is accompanied, besides the particular statement which it contains, 
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by a ‘showing’ of the space occupied by the subject. Now this space is precisely 
the unbridgeable gap between language and object and, strictly speaking, it cannot 
be stated: 


The subject can only be thought of metaphorically, as the author of his statement. The position 
of the subject of a speech act is neither external to language nor ‘said’ in the statement. It 
is marked by that which shows itself but which cannot be stated. (p 220) 


The place occupied by the subject cannot be stated because, logically, no speech 
act can refer to itself, yet this is precisely what each and every speech act purports 
to do when it ‘shows’ the place of the subject. This use is paradoxically self-referential 
because a reference, within the speech act, to the author of the statement is necessarily 
a reference to the use of the speech act itself. Each and every speech act speaks 
about itself, seeking somehow to go outside itself and describe its own use, and 
in doing so it attempts to be both language and meta-language. 

Another aspect of this self-reference is that each and every speech act refers to 
language as a totality: in particular, the use of the personal pronoun ‘T’ assumes 
a totality of language which pre-exists the I, and within which the subject can inscribe 
himself. We cannot, say Lenoble and Berten, make use of language without assuming 
that we have at our disposal a totality of language, a totality which is capable of 
encompassing the entire world of objects. This means that, paradoxically, we 
constantly seek to put ourselves outside language and that if we are to say anything 
at all we simply must attempt this impossible transgression. 

Furthermore, this reference to language as a totality is also paradoxical in the 
sense that the subject attempts to constitute itself in something in which it has no 
place. In each speech act, something which is constitutionally and necessarily empty 
is counted as though it were ‘one.’ 

The logique de l’énonciation is, then, a logique paradoxale because each and 
every speech act attempts to say that which it is impossible to say, and must 
necessarily do so. Language is possible only because it (performatively) denies that 
which makes it possible. This is a paradox which can be uncovered using the tools 
of analytical philosophy, but which cannot be defused by the sort of binary divisions 
which are proper to that philosophy. 

The authors are rather cautious about their use of analytic philosophy, and they 
are at pains to suggest that their “technical references’ to analytical studies are designed 
merely to illustrate their thesis. This reticence causes certain difficulties. 

At a practical level, the problem is that the central thesis is ‘explained’ almost 
entirely by means of these illustrations. Take, for example, the illustrative analogy 
which the authors construct around Frege’s theory of cardinal numbers. The idea 
of this analogy is that, just as the succession of cardinal numbers is founded in a 
number — zero — which, despite the fact that it assumes the existence of something 
which is impossible, namely an object which is not self-identical, is effectively 
counted as ‘1,’ so the order of discourse is founded in the cumulative repetition 
of the empty space that is the subject. 

Now, although the illustration is clear in its own terms, it is rather less clear how 
it relates to the thesis of which it is an illustration. Although one can gather from 
this analogy some sense of just what the ‘emptiness’ of the subject amounts to (so 
to speak), the analogy is incomplete because it is not clear why the subject should 
be thought of in this way. The rather vague psycho-analytical references which 
Lenoble and Berten make to the need felt by the subject for some sort of a hold 
in language are rather too cryptic. One is left with glimpses of the central argument, 
but that argument is never really defined. 
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This sort of practical difficulty leads one to be suspicious of the conviction with 
which the authors embrace the analytical movement. The use which they make of 
this philosophy, limited as it is to a purely illustrative function, means that the driving 
force of their inquiry is still provided by the so-called ‘Continental’ tradition. Because 
this illustration does not amount to an explanation, they have no real need to get 
to grips with the more abrasive aspects of analytical philosophy. 

In yet more general terms, one might say that, whether by (self-)indulgent 
re-interpretation or simple avoidance, the authors neutralise the sort of scepticism 
with which the analytical tradition regards whatever goes on in continental Europe. 
Indeed, the identification of Wittgenstein and Heidegger, even within a broad church 
of ‘deconstruction,’ is suspicious. After all, the principal virtue of Wittgenstein is, 
for many of his current French interpreters, that his sort of scepticism is an effective 
antidote to some peculiarly German foibles. This is plainly what is assumed in, 
for example, Vincent Descombes’ recent invocation of a French tradition of 
‘analytical reason,’ represented by Condorcet and Auguste Comte and quite distinct 
from the specifically German tradition of ‘dialectical reason’ which such immigrants 
as Kojéve brought with them in the 1930s. 

The interest which writers such as Descombes have in Wittgenstein simply 
re-inscribes the traditional difference between ‘us’ and ‘them’ along a different 
national divide, but the terms of the opposition remain essentially unchanged. Lenoble 
and Berten do not overcome this opposition because they simply blur it. Their 
suggestion seems to be that Anglo-American philosophy and Continental ‘hermen- 
eutics’ converge on a view of language which assumes an ideal of self-identity, 
and that this point of convergence is a point at which the problems of analytical 
philosophy become the problems of Continental philosophy, and vice versa. However, 
the fact that the two approaches share this concern tells us little about how similar 
they might be (becoming) in terms of their structure. 

The authors’ main concern is, of course, to synthesise the (broader?) antinomy 
of modern philosophy, namely the opposition of its deconstructive and neo-Kantian 
moments. This wider synthesis is accomplished in a similar way to the reconciliation 
of analytical and Continental philosophy. The authors identify a convergence on 
the notion of an ideal of self-identity, and construct a model which ostensibly carries 
this convergence into a synthesis. The exposure of the radically paradoxical nature 
of all language fills in the gap which each approach discovers in the other and thereby 
leads them both into a recognition of this ‘higher’ synthesis. 

Here we are on rather difficult ground because, unfortunately, the authors are 
not very explicit about what sort of a ‘synthesis’ they have in mind, which makes 
it difficult to assess how successful they have been. For example, if the two 
movements of modern philosophy are in an antinomial relationship, in, that is, a 
relation of genuine contradiction rather than one of simple opposition, then the most 
obvious model of a synthesis is that of dialectical reconciliation. However, because 
Lenoble and Berten say nothing (beyond their contention that each identifies the 
blind spot in its opposite) about the sense in which the one movement might be 
said to be the ‘other’ of its opponent, it is not clear that this is indeed the model 
which they have in mind. One suspects that either the relationship, even as they 
construct it, is not genuinely antinomial or the synthesis involves simply ‘defusing’ 
the antinomy rather than genuinely reconciling the difference which it contains. 

This question matters because, to the extent that it remains unanswered, there 
must still be some doubt as to whether or not the authors have achieved their principal 
aim, which was to clear out a new space for a consideration of the question of 
normativity. If this is something other than a true reconciliation, then the claim 
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to have reached some sort of a higher ground is plainly premature. 
Nonetheless, whatever one’s view on this, this is a book which should be edged 
into domestic jurisprudence, not least because, even for those who have no particular 
interest in Heidegger et compagnie, it offers an accessible, sympathetic and, dare 
one say it, philosophically respectable account of the shortcomings of Oxford 
jurisprudence. Indeed, despite the rather disconcerting urge which the authors have 
to unify and synthesise, what Dire la Norme brings out so well is the point that 
the confrontation, whether reconcilable or not, of two distinctive traditions can be 
quite intensely and quite valuably thought-provoking. 
Alain Pottage* 


Sheila A.M. McLean (ed), Legal Issues in Human Reproduction, Aldershot: 
Gower, 1989, 238 pp, hb £25.00, pb £14.95. 
David Cusine, New Reproductive Techniques: A Legal Perspective, Aldershot: 
Gower, 1988, 261 pp, hb £25.00, pb £14.95. 


As a legal discipline, ‘medico-legal’ studies has had a mixed academic reception 
and it is really only in the last ten years or so that it has begun to be treated as 
an autonomous area of study. Such recently acquired status has not been gained 
without its attendant confusions and disputes, but as yet, these perplexities do not 
seem to have generated much discussion about the reasons for and conditions of 
its existence or its relations with other disciplines. This is unfortunate. The role 
of legal regulation and lawyers in medicine is at present a matter of considerable 
controversy, and if the legal and academic work represented as ‘medico-legal’ studies 
is to contribute anything more than legal commentary on the consistency or otherwise 
of ‘medical’ law, some attention must be paid to these issues. 

Like any legal discipline that claims some sort of internal coherence, medico- 
legal studies carries with it the marks of its historical development as well as its 
current doctrinal and political preoccupations. In its earliest incarnations the ‘medico- 
legal’ tended to be more preoccupied with the forensic investigation of ‘medico- 
moral offences’ and questions of criminal insanity. More recent conceptions, 
however, have sought coherence and definition through the general (moral) principles 
of autonomy and consent ideally enacted in the relationship between doctor and 
patient. Sententiously it could be said that the ‘medico-legal’ field is being re-worked 
into a sort of ‘applied’ moral philosophy and set within a ‘textbook’ tradition. That 
is to say it is coming to be regulated through a general jurisprudence elaborating 
the principles of individual autonomy and consent and a particular jurisprudence 
narrated through the ‘life-cycle’ of the patient — the law relating to the body from 
IVF research to the legal criteria for death (and beyond). 

Whilst, no doubt, some of this discursive reconstitution can be attributed to the 
pragmatic response of the academic world to the vast increase both in medical 
negligence litigation and the use of (quasi-) judicial bodies and procedures in the 
regulation of public health, it also reflects significant changes in the understanding 
of the discourses of medicine and health. What is apparent at the moment is that 
the public debate surrounding these changes has challenged the medical, legal and 
moral frameworks through which issues of human reproduction and their technologies 
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have generally been understood. As such the ‘law’ cannot, in any simple way, lay 
claim to legislate this domain in terms of its own doctrinal consistency. At the very 
least any ‘legal perspective’ on medico-legal matters would have to locate itself 
within and address four significant trends. 

The first and most challenging trend that has to be faced comes from the need 
to be aware of competing disciplinary usages and developments in the concepts of 
patient autonomy and agency. It can by no means be assumed that the issues of 
‘consent’ arising in medical negligence cases concerned with the consequences of 
surgery should be considered in the same light as ‘consent’ issues raised over criminal 
or civil assault. Nor that they should both become connected with the medical and 
counselling processes involved in securing the ‘consent’ of the mentally ill to medical 
treatment. Likewise attention needs to be paid to the changing ways in which doctors 
and patients have come to see their roles and how this affects the role of ‘consent’ 
within these contexts (see, eg Armstrong, The Political Anatomy of the Body, 1983). 

Secondly, and closely related, the concept of health itself has been undergoing 
considerable re-evaluation. ‘Health’ is no longer to be seen merely as a mechanistic 
matter of removing externally caused disease symptoms by administering drugs (if 
indeed it ever was), but is to be understood as involving and promoting a ‘whole 
consciousness of the inner body’ (Coward, The Whole Truth, 1989). It is now a 
question of taking responsibility for oneself and one’s ‘lifestyle,’ whether this involves 
exercise, diet, stress management, safe-sex or just positive thinking. This emphasis 
on personal responsibility has in turn begun to raise important questions about the 
uses of regulation, both as a tool for encouraging and enforcing what are deemed 
to be ‘positive’ modes of behaviour and in analysing its ‘normalising’ consequences. 

Thirdly, feminism and feminist scholarship have continued to reveal the many 
ways in which the containment and study of disease has become involved in the 
construction of female sexuality, gender differences and family roles. One area, 
of course, where this research has been particularly important is in the examination 
of the significance of the ‘new reproductive technologies’ (recent books include 
Spallone, Beyond Conception, 1989; Jacobus et al (ed), Body/Politics, 1990). Finally, 
there is the question of technology and its relations to the ‘living world’ which raises 
questions that go well beyond a re-evaluation of concepts of autonomy. It is through 
the contexts of technology, regulation and the body that the medical and legal subject 
of medico-legal studies comes to be considered. 

The books under review here represent some of the latest titles in Gower’s growing 
Medico-Legal Series. Taken together, the two books promise a fairly substantial 
representation of the role of the law in the medico-legal sphere of human reproduction. 
Ultimately, though, it is one that is not fulfilled through their failure to address 
the question of ‘the legal’ with sufficient attention. This is the case both in the context 
of ‘health’ and ‘reproductive technology’ and in the more general discursive field 
created by the involvement of ‘medicine, technology and the state’ in human 
reproduction. 


I 


As an edited collection of essays, Sheila McLean’s Legal Issues in Human Repro- 
duction (1989), aims to present a diversity of approaches ‘designed to give an 
international and interdisciplinary insight into some of the possible mechanisms for 
resolution of disputes and debates ...’ (p 1). In form it combines introductory 
summaries and more detailed ethico-legal studies of particular issues. It is not, 
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however, particularly interdisciplinary, except in so far as it consistently raises ethical 
issues for consideration. What does, however, provide a common approach to the 
legal issues raised in most of these essays is a broad combination of competing liberal 
rights arguments and an assumption that the resultant ‘disputes’ can be managed ` 
if not resolved through legal regulation. 

This ‘pluralistic’ approach has allowed space for a useful discussion by Christopher 
Heginbotham on issues of ‘consent’ in the sterilisation of people with mental handicaps 
and for David Meyers to consider the problem of the selective non-treatment of 
handicapped infants. Heginbotham’s account in particular brings out the interconnec- 
tions between notions of consent and the demands of regulation. However, his 
assumption that autonomy is a state that exists prior to both consent and regulation 
leads him too easily to the conclusion that ‘the best interests of the individual’ will 
carry the day. What is lost in this are the intricate ways in which regulation and 
legal tests for consent construct notions of autonomy. ~ 

Questions about the appropriate moral and legal language to be used in medical 
matters are raised in Bernard Dickens’ illuminating article considering the way that 
the law of torts (or delict) has been used in the field of medical law. Dickens argues 
that the ‘Pro-choice’/‘Pro-life’ arguments have ‘colonised’ other important debates, 
like those for claims to compensation for ‘wrongful birth and life, and wrongful 
death before birth’ and rendered it impossible to consider these as matters of tort 
which, he suggests, is an appropriate arena for such issues. Unfortunately, the 
question of whether or not it is still possible for a law of tort to operate so as to 
continue the ‘function of providing for the compensation of those members of society 
who experience pain, suffering, distress or loss due to the negligence of others who 
owe them a duty to exercise care’ (p 108), is one to which Dickens does not seriously 
address himself. Nor does he consider how such areas of law might be ‘de-colonised’ 
from such pro-choice/pro-life rhetoric. 

However, this is not just a collection of essays dedicated to maintaining an equitable 
balance of competing human, social and legal rights through the judicious use of 
the law, although there are a number of essays that do so. In the final, and much 
the best, essay of the collection, Women, rights and reproduction, Sheila McLean 
herself attempts to establish a broad discursive context for the ‘rights’ issues that 
dominate the earlier essays. Far from seeing the ‘rights talk’ as being generated 
by the moral issues raised from within medical and research practice, McLean firmly 
places these issues in the context of relations between ‘medicine, technology and 
the State’ (p 243), which she seeks to assess in terms of the way in which they play 
a part in enhancing or limiting individual reproductive choices and freedoms which 
in the end must be women’s choices and freedoms. It is from here that she sets 
out to evaluate the law’s role in both the politics of reproduction and the management 
of technological and medical innovation. 

Given the force of many of the criticisms raised in this essay relating to the improper 
elision and use of the political, legal and moral spheres, it is surprising to find that 
McLean seeks a resolution of these issues by removing matters of reproductive choice 
to the domain of the personal and the private. Feminist criticism and research over 
the last twenty years has amply demonstrated the difficulties involved in attempting 
to articulate and resolve conflictual gender relations through designating a new (and 
proper) balance between the public and private spheres. Without an acute awareness 
of the way ‘private spheres (of autonomy)’ are constructed in the public domain 
through particular social and textual practices, the desired re-location of ‘reproductive 
issues’ will do no more than replicate the present situation. This is not to suggest 
that McLean’s essay is not aware of this but that its implications are only partially 
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met. In this sense, McLean’s reminder that ‘reproductive issues’ are not intrinsically 
moral issues is not just a little belated but only half grapples with the problem which, 
in this academic context, is to work out how and with what consequences these 
choices have come to be constructed as moral issues of a particular kind, both as 
public and private matters. It would also necessitate a consideration of a number 
of other dichotomies that are inscribed throughout the modern body politic, namely 
those between natural and civil society, men and women, woman and the individual, 
and not just relations between the public and private spheres. 

Some of the difficulties arising from attempts to construct reproductive choice 
as a private matter are touched on in Michael Freeman’s essay, Is Surrogacy 
Exploitative? Here, Freeman seeks to demonstrate, from a viewpoint of classical 
Millian autonomy, that most of the moral arguments presented as reasons for banning 
(commercial) surrogacy can be better understood as providing grounds for regulation. 
Of the arguments presented for banning, it is really only the threat of the ‘commodifi- 
cation’ of children that Freeman finds carrying any weight — particularly in the 
light of the work of the children’s rights movement. However, what he also illustrates 
are some of the ways in which the infusion of a public/private dichotomy with liberal 
arguments relating to liberty and autonomy removes from discussion many of the 
issues that make surrogacy contentious. 

Freeman is obviously right to question the grounds for a legislative prohibition 
of commercial surrogacy, but to frame this discussion in the language of the somewhat 
tired jurisprudential debate between Hart and Devlin seems to obscure the issue 
for two broad sets of reasons. The first of these is common to all arguments based 
on Millian notions of liberty and that is the difficulty of establishing the appropriate 
criteria of harm. Freeman’s view is that for (commercial) surrogacy to be banned 
it must be shown that there is a harm over and above the general level of exploitation 
of women (through capitalism and by men). He can find none and suggests that 
excessive individual acts of exploitation can be better guarded against through a 
licensing authority. Even if Freeman’s broad view of the harms that can be suffered 
by women and children is accepted, it is by no means clear that his own proposals 
for regulation escape the Millian structures against infringing autonomy as liberty. 
The arguments that Freeman puts forward could just as well support a view that 
existing contract law is quite capable of sorting out any abuses of contractual relations. 

The second and more important reason for finding the Hart/Devlin rhetoric a 
hindrance is that it obscures the practical and theoretical questions that make surrogacy 
contentious. What makes surrogacy important is not (just) that there are groups of 
Devlinite moralists queueing up to impose their views through legislation but that 
it raises questions about concepts of self, autonomy and liberty that undermine the 
bases of the ethico-legal categories of liberal individualism and the practices through 
which they operate. Freeman’s assertion that a notion of liberty involves ‘the right 
to do with your body as you please’ (p 170) relies on two assumptions about ‘human 
nature’ that are far from uncontested. One is that there is a Cartesian split between 
mind and body and the other that womens’ relations to reproduction are analysable 
in the same contractual language as, say, employment contracts. Disputes over the 
existence and significance of the mind/body dichotomy have a key place both in 
modern philosophy of mind and contract theory. Freeman uses them here to maintain 
a distinction between surrogacy and slavery contracts on the grounds that if the two 
were analogous this might be a ground for banning commercial surrogacy on the 
basis that autonomous individuals can be prevented from giving up their autonomy 
by becoming the ‘property’ of another. Do commercial surrogacy contracts create 
a similar subordination to slavery contracts? Obviously, as Freeman points out, there 
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is a certain difference of time scale but this does not dispose of the problem. Once 
the terms ‘property’ and ‘services’ are eased from their legal contexts and placed 
in relation to questions of domination and subordination, such rigid distinctions are 
difficult to maintain. Services are demanded of persons with bodies, at which point 
the use of ethico-legal terms must become political. 

Then again, as Carole Pateman has forcefully pointed out (see Carole Pateman, 
The Sexual Contract, 1988, Chs 4 and 7), slavery contracts are not the only contracts 
of subordination with which surrogacy contracts can be compared. Notions of liberty 
and autonomy are still intimately bound up with their origins in the political theory 
of the social contract. Whilst Millian principles of liberty and autonomy may well 
run against a certain kind of ‘paternalism’ this does not stop them from being 
patriarchal in form. The dispute between paternalism and autonomy (liberty) was/is 
a dispute about the political rights of fathers against the natural liberty of sons. The 
victory of the sons produced a fraternal social contract (of liberty, equality and 
fraternity) to act in civil society as equal individuals and to share the paternal or 
conjugal rights over women (husbands over wives). To ignore this aspect of the 
social contract in the context of surrogacy is to sweep away both the intricate relations 
between the body (female and male) and reproductive capacities, and to enforce 
a gender ‘neutrality’ where none exists. 

Many of the problems with the approach adopted in Legal Issues in Human 
Reproduction can be said to have arisen through not taking account of the ways 
in which experiences of autonomy, regulation and human reproduction raise questions 
about, and not just of, law. In concentrating on questions of autonomy and consent 
it does have the merit, as a collection of essays, of being sensitive to the variety 
of ways in which ethical issues come to be understood in medico-legal contexts. 
However, the general failure to address the theoretical and political implications 
of its languages of evaluation, let alone to follow through an analysis of the ways 
such languages are used in specific contexts, has produced a collection that relies 
heavily on a managerial discourse that does not so much seek to analyse and resolve 
disputes as to repeat them in a regulatory form. 


H 


If there is a general complaint that can be levelled against the essays in Legal Issues 
in Human Reproduction, it is that of a failure to investigate the legal imagination. 
In recognising that technological developments have produced situations that require 
evaluation within medicine, they refuse the next step in examining how such develop- 
ments reflect on and change law. At first glance the ordering of David Cusine’s 
New Reproductive Techniques (1988) opens up the opportunity for just such an 
investigation by positing a predetermined category — the alleviation of infertility 
— and then proceeding to organise his ‘legal perspective’ around it. By adopting 
an organisational category from outside the usual disciplinary boundaries such an 
approach opens up the possibility for both defining a concise area of study and 
revealing the tensions in the forms of legal argument that structure the ‘medico- 
legal’ field. . 
However, it must be said that this is an opportunity that is generally not utilised. 
Whilst Cusine notes that ‘[t]he wider implications ... are not to be ignored’ (p 4), 
the book rarely ventures beyond filling in the legal background to The Report of 
the Committee of Enquiry into Human Fertilisation and Embryology (Cmnd 9314, 
1984). Part I briefly sets out the causes of infertility and the historical background 
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of the developments of its cure. Part II proceeds to discuss the legal implications 
of Artificial Insemination (AIH, AID) (pp 23—125), whilst Part III (pp 129—164) 
considers egg donation, ‘in vitro fertilisation’ (IVF), embryo transfer and donation 
and lastly, surrogacy. The reason given for this division is that Part II deals with 
‘new reproductive techniques’ relating to the alleviation of male infertility and Part I 
with ‘solutions’ for female infertility. Part IV then dedicates itself to a one and a 
half page discussion of the legal implications of new reproductive techniques for 
the role of the doctor before, finally, Part V gives some space to the consideration 
of the Warnock Report and its future. 

Such a restricted view of what amounts to a ‘legal perspective’ is disappointing 
but within these limitations Cusine offers useful chapters on the way in which issues 
of surrogacy are raised and dealt with by the law (Ch 14), and on the law relating 
to the status of the AID child (Ch 8). Both these chapters are considerably enhanced 
by comparisons between English, Scottish and US approaches to the issues. Together 
they provide a useful reminder of the variety of strategies, beyond appeals to 
contractual consent, that are used to regulate reproductive techniques. At other points, 
however, the book tends to degenerate into a series of lists and there is a great deal 
of cross-referencing within the text. Materials on AIH as a ground for divorce (Part 
Il, Ch 6) must also be considered as applying to matters of AID (p 51 and, by 
implication, p 141). The same problem arises with the discussion of maintenance, 
custody and succession rights (Ch 7) and the status of the child (Ch 8). 

There are, however, fundamental difficulties with Cusine’s arrangement of 
materials. In a variety of instances, the categories used here clearly cannot contain 
the materials needed to develop anything that amounts to a ‘legal perspective.’ So, 
for example, we are only made aware of the law’s obsession with issues of paternity 
through an oblique placing of the discussion of the possibilities of the non-consensual 
use of new reproductive technologies providing a reason for divorce (adultery) in 
Part II (‘alleviation of male infertility’) and not in Part Il which deals with ‘female 
infertility.” Likewise, issues concerning the regulation of female sexuality and fertility 
have to be inferred from the treatment of matters of ‘confidentiality and disclosure’ 
between doctor and patient in the section on Artificial Insemination and linking this 
with the fact that it is ‘important to draw a distinction between AJH and AID on 
the one hand, and IVF, embryo replacement and transfer and egg donation on the 
other. Both AID and AIH can be provided without involving a doctor’ (p 167). 

At other points, issues are raised only to be dropped because they are found to 
be outside the scope of the text. Unfortunately, along the way, a number of important 
‘medico-legal’ issues get lost. In the opening contextual chapters we learn that the 
factors that give rise to infertility are ‘for convenience’ classified as ‘environmental, 
physical or psychological’ (p 5). However, it is a ‘convenience’ that is not taken 
up and so no comment is passed on how environmental and psychological issues 
involved in the creation and ‘alleviation of infertility’ might be considered from 
a ‘legal perspective.’ A discussion of the ways in which law is used to regulate, 
articulate and classify questions of infertility could well have taken a look at such 
matters as the allocation of medical and financial resources within the various 
jurisdictions considered. It might have opened the way to a discussion of the way 
the law deals with a number of other new reproductive technologies, if not research 
techniques, that are vital for the alleviation of infertility in women such as the licensing 
and control of hormonal drugs, of contraception and intervention, not to mention 
the regulation of environmental toxins (see, eg, Spallone, Beyond Conception, 1989). 

A brief glance at the legal materials that Cusine has presented shows that the 
, questions posed by the ‘new reproductive techniques’ arise in a variety of fields, 
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including the regulation of the family, gender relations, relations between individuals 
and the state, population control, the status of the medical, legal and scientific 
professions, and so on. Even a general consideration of the question of regulation 
would produce a framework for a ‘legal perspective’ on ‘new reproductive techniques’ 
that goes well beyond the ‘alleviation of infertility.’ Indeed, it would probably have 
to question whether the ‘alleviation of infertility’ as a doctrinal category is really 
that useful. As it is, Cusine’s failure to address the ‘alleviation of infertility’ as 
a social and political construct as much as a normative ethical category means that 
it is most rewarding to read this book as an oblique commentary on the way that 
legal doctrine conceals and produces its meaning through imposing coherence and 
order. 

As might be expected from the current state of ‘medico-legal’ studies, both the 
books are at their strongest when dealing with matters of balancing out competing 
interests within existing regulatory systems. Both books all too clearly outline the 
sorts of problems that might face Medical Ethics Committees or Family Practitioner 
Committees when they come to evaluate current medical practice. However, such 
a perspective does not necessarily make for incisive academic thought. For all their 
sensitivity to individual ‘medico-legal’ issues, neither of these books address 
themselves to the legal and ethical traditions out of which such concepts have been 
developed, nor do they seriously question whether such an ethico-legal framework 
can usefully cope with the developments in reproductive technology that they write 
about. 

The challenge that these technological developments present to any liberal indivi- 
dualist thought is apparent. Reproductive technologies potentially stretch the 
jurisdiction of the individual, freeing it from some of the existing biological and 
physiological limitations against which it is circumscribed. In doing so, technologies 
create their own networks and forms of subordination. To take autonomy as a 
fundamental given against which reproductive technologies can be evaluated and 
then to take consent as an index of autonomy, leaves out entirely the effects of 
technology and constitutive role it plays in the creation of gender relations and thus 
legal relations. The issue of technology and reproduction remains untouched. 

Shaun McVeigh* 


Harold Perkin, The Rise of Professional Society: England since 1880, London: 
Routledge, 1989, xvi + 604 pp, hb £40.00. 


This much praised book is a sequel to the author’s almost as much praised The Origins 
of Modern English Society 1780—1880 (1969). It is in the grand sweep tradition 
like Middlemas’s Politics in Industrial Society since 1911 (1979). The ten chapters 
over 519 pages are entitled the meaning of professional society, the zenith of class 
society, a segregated society, class society and the professional ideal, the crisis of 
class society, society in war and peace, towards a corporate society, the triumph 
of the professional ideal, the plateau of professional society, the backlash against 
professional society. This is a chronological sequence and Asa Briggs says that no 
social historian can afford not to read it though I think he means that kindly. It 
is, admittedly, a bit heavy and sometimes descends like concrete. I mean, writing 





*University of Keele. 
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of the earlier years of this century, ‘Henceforth, men and women of all classes would, 
out of working hours at least, wear much the same styles, and it would take a shrewd 
eye for the niceties of cut and quality to tell the difference between aristocrats at 
leisure in their “lounge suits” and working class men in their Sunday best in the 
same suits from the “fifty-shilling tailors” .’ I also doubt whether ‘the descending 
spiral of Britain as a world and imperial power and as the leader in world trade 
and the ascending spiral of individual prosperity and public welfare were intimately 
intertwined.’ And was universal adult suffrage truly meant to be ‘a reward to working 
class men and to women of all classes for their enthusiastic and patriotic participation 
in the war effort’? Of illegitimate births, the author writes that the 1914—18 war 
‘encouraged stronger emotions between men and going to the front and women 
wishing to be “kind” to them’ which seems a bit thin. Of the same period, 
‘Considering the support given by the churches to the war to end war, the pathetic 
faith of some of the troops about to “go over the top,” and the naive belief in miracles 
like “the angel of Mons,” it might have been expected that the war would increase 
the power of religion or at least arrest the relative decline in church attendance which 
had persisted since the 1851 Religious Census’ verges both logically and socio- 
logically on the illiterate. Contemplating self-made men like Nuffield and Stokes 
‘who would have been positively handicapped by higher education’ (which may 
or may not be true), we are led to the thought that ‘university education could be 
described as a process by which potential tycoons are turned into civil servants and 
academics. Be that as it may.’ 

Our author can turn quite nasty and this enlivens his script, referring to ‘nostalgic 
scholarship boys like Richard Hoggart and Peter Wilmott.’ These judgments ‘by 
the upwardly mobile and romantic outsiders underestimate the resilience and social 
inventiveness of the working class.’ Those sociologists who lamented the removal 
of families from tenement buildings with their ‘compulsory neighbourliness’ to places 
like Dagenham, are told sharply that the evidence showed the opposite. 

But the overall scholarship is considerable and the whole is most commendable. 
This is indeed a valuable survey of the last 100 years and I turned with a sense 
of anticipation to the analysis of the last 10 years. Nor was I disappointed. The 
writing is at its sharpest in the tenth chapter and so is the author’s perception. He 
is speaking about the backlash against professional society which he sees as operating 
on three levels. The first is the reaction against the power, privileges and pretensions 
of the civil service, university academics, school teachers and social workers, lawyers, 
doctors and the church. Some of these naturally fell foul of the free marketeers. 
Nor is our author on the side of the professionals. He speaks of the lawyers 
‘obstinately’ refusing to reform themselves and of the doctors ‘stubbornly’ resisting 
reform, though in both cases he was writing before the major conflicts took place. 
And of the Conservative Party’s reaction to the churches’ Life in the City (1985), 
he says that while this intolerance ‘may bear witness to the humanity and independence 
of the church,’ it does not ‘increase respect for the clergy in the eyes of the public.’ 
On the contrary, I think it does. He also notes the decline i in the trust originally 
given without stint to scientists. 

Here our author reverts to a theme which occurs more than once in the book. 
The perception persists, fostered by a very active lobby (he writes), that the private 
sector produces the wealth that the public sector consumes or ‘squanders.’ On the 
current cry of value-for-money he observes that the same question is not asked of 
those private sector professionals ‘who simply help themselves at the expense of 
a hidden tax on the consumer’ through, for example, golden handshakes and large 
single premium pension contributions. 
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The second level of reaction is seen in the attack on welfare and public expenditure 
generally. He notes the questions raised by those who draw attention to the greater 
benefit enjoyed by the well to do on student grants, mortgage taxation relief and 
various subsidies, not that Marxist writers ever had much faith in these palliatives. 
Thatcherites whose policies tried to reduce welfare payments have begun to boast 
about increased public expenditure as evidence grows that an increasing proportion 
of the population seem to prefer higher taxes to lower services. Our author is again 
out of date on university finance, but who isn’t? 

Third comes the attack on corporatism, also a form of ‘rolling back the state,’ 
but directed against employers’ federations and trade unions, and planning bodies 
like the little neddies, Labour’s social contract, etc. The public sector professions 
in health, education and local government began to be pushed out into the cold by 
Thatcher. But ‘Corporatism was not dead but reverted to its natural, informal mode 
in which, under a right-wing government, business interests were automatically more 
influential than those of the public sector professions, the manual workers or the 
consumers ... The backlash was primarily an assault by the private sector professions 
upon their public sector counterparts.’ 

Our author concludes that the unifying theme running through all three waves 
of backlash was an appeal to the libertarian doctrine of the free market and it is 
to this that he finally directs his attention. 

He begins with Hayek whose ‘equation of the market with political freedom was 
one of those naive strokes of genius out of which proselytising religions are made’ 
and whose disciples included those LSE monsters (my wholly partisan and personal 
word) like Robbins, T.W. Hutchison, Arthur Seldon and Lord Croham. Keynes 
was the enemy. Our author finds the free market to be not only near-sighted but 
also cannibalistic for competition by definition leads to the elimination of competitors 
and the chief enemies of the free market are the corporations themselves. The much 
vaunted ‘freedom to choose is only a choice between public monopoly, which is 
amenable to some measures of democratic control, and private monopoly, which 
is not.’ 

Again ‘the freedom that the private sector demands is in practice freedom for 
the managers of the great corporations.’ I could go on with such telling quotations, 
but then you might not read this book, as you should. We are back with ‘the 
persistence of class.” What matters is that most non-professional workers ‘expect 
little or no promotion, have smaller pensions or none, and after reaching their peak 
earnings early in life can thereafter only rise with their class, not out of it (my 
emphasis). That is the heart of the darkness. Every professional, including every 
academic, should consider how different his outlook on life, his personal philosophy, 
his conception of mortality, would be if he knew that his condition at the age of 
25 was self-evidently the condition that he would continue to inhabit, at best, for 
the next 40 years. 

I am not sure that this book is primarily about the rise of professional society. 
But it is about the human condition in this country at this time. 

John Griffith* 





*Emeritus Professor of Law, London School of Economics 
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CORRESPONDENCE 


In the article on the pricing of privatisation issues by Tony Prosser in the May 1990 
issue of The Modern Law Review, it says on p 315, ‘One way of roughly assessing 
the extent of such underpricing is to examine the discount (sic) on offer price at 
the end of the first day of trading in the privatised shares. This gives some idea 
of the profits to be made from quick sales.’ It goes on to give discount figures of 
‘92% in the case of British Telecom, 36% in the case of British Gas, 73% in the 
case of Rolls Royce, and 31—57% in the cases of the water authorities.’ 

The author is here confusing two things. These percentages are a guide to the 
profits that could be made on that part of your application that was accepted (in 
most cases for the public, not much); but they are not an indication of the degree 
of underpricing. For that, the percentage gain on the first day of dealings has to 
be adjusted for the fact that the shares were only partly paid. 

Comparing the first day dealing prices with the offer prices for the larger 
privatisations after adding back the future calls to both figures, produces the following 
premiums: British Telecom — 33%, British Gas — 9%, British Airways — 35%, 
Rolls Royce — 36%, British Steel — 2%, Thames Water — 17%. I have not allowed 
for the time or option value of the partly-paid status, which makes these figures 
an underestimate of the true first day premiums. Against this must be set the discount 
of 17% on the 1987 BP issue. 

These figures are probably higher than the equivalent figures for French privatisa- 
tions, and Tony Prosser may still have a point in his comparison with the French 
experience; but the conclusion he draws about the effect of the administrative controls 
in France must be somewhat more tentative on the basis of the revised figures. 

Alistair Alcock 
University of Birmingham 


Tony Prosser’s Reply 


The purpose of the percentages quoted was to demonstrate the scale of the possible 
redistribution of resources through quick sale immediately after privatisation. I agree 
that they cannot be read up directly to provide a total figure for underpricing, always 
a somewhat speculative exercise; though for an interesting attempt to do so, see 
the article cited at this point in the article [Jenkinson and Meyer, ‘The Privatisation 
Process in France and the UK’ (1988) 32 European Economic Review 482]. J in 
fact did state in the article that the relation between these figures and the total 
underpricing in Britain and in France is a tentative one; nevertheless, even on the 
basis of the adjusted figures provided by the writer, my point remains that there 
is evidence of,a greater degree of underpricing in Britain than in France, and that 
one of the likely influences in this was the greater degree of a priori scrutiny of 
pricing required by the decision of the Conseil Constitutionnel. 
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Worldwide Mareva Injunctions 
David Capper* 


For the first thirteen years of the Mareva injunction it was always assumed that 
it was a remedy restricted in scope to assets located within the territorial jurisdiction 
of the English courts. This assumption has now been shattered, probably beyond 
restoration, by four decisions of the Court of Appeal in the summer and early winter 
of 1988 — Babanaft International Co SA v Bassatne and Another,' Republic of 
Haiti v Duvalier, Derby and Co Ltd v Weldon (No 1)? and Derby and Co Ltd v 
Weldon (Nos 3 and 4)+ — when Mareva injunctions were granted restraining 
defendants from disposing of assets held in any part of the world. The purpose of 
this article is to examine these cases in order to ascertain how the obstacles to 
worldwide asset freezing orders were overcome, to look at the circumstances in 
which such orders may now be granted and the terms and conditions upon which 
they may be granted, and generally to consider what implications these new orders 
have in the field of Mareva injunctions generally. There-have been two further Court 
of Appeal cases concerning worldwide Mareva injunctions — Allied Trust Bank 
Ltd v Sabih Mahmoud Shukri and Others* and Derby and Co Ltd v Weldon (No 6)5 
— and reference will be made to these cases where appropriate. 


Obstacles 


There does not appear to have been any reported decision of any court in the United 
Kingdom in which a Mareva injunction was applied for in respect of assets located 
outside the jurisdiction of the court and where the court refused the application and 
stated its reasons for doing so. Thus, the granting of Mareva injunctions in respect 
of assets located outside the jurisdiction did not present any problems of overruling 
or distinguishing previous decisions. There was probably some encouragement for 
plaintiffs wishing to seek worldwide Mareva injunctions in the Court of Appeal’s 
decision in Hamlin v Hamlin’ where it was held that the court could make an order 
under section 37(2) of the Matrimonial Causes Act 1973 to prevent the disposal 


*Lecturer in Law, Queen’s University of Belfast. 


1 [1990] Ch 13. 

2 [1990] QB 202. 

3 [1990] Ch 48. 

[1990] Ch 65. 

5 Financial Times, 14 November 1989. 
6 The Times, 14 May 1990. 

7 [1986] Fam 11. 


A 


The Modern Law Review 54:3 May 1991 0026-7961 329 


The Modern Law Review [Vol. 54 


of assets located in Spain. Indeed, in Australia three decisions of state courts 
recognised the power to grant Mareva injunctions and ancillary orders in respect 
of assets located outside the court’s territorial jurisdiction. In Ballabil Holdings Pty 
Lid v Hospital Products Ltd? the New South Wales Court of Appeal held it could 
grant a Mareva injunction to restrain disposal of assets located outside the jurisdiction 
where those assets had been removed from the jurisdiction after the commencement 
of proceedings, although the report does not make clear whether the assets were 
removed to another Australian state or abroad. In Coombs and Barei Construction 
Pty Ltd v Dynasty Pty Ltd? a South Australian court granted a Mareva injunction 
restraining the disposal of assets located outside South Australia when the evidence 
revealed that the bulk of the defendant’s assets were in other Australian states. In 
Yandil Holdings Pty Ltd v Insurance Co of North America" the High Court of 
New South Wales made an order for costs against a plaintiff who had abandoned 
a fraudulent claim at trial, and ordered the disclosure of the plaintiff's assets, including 
assets located outside the jurisdiction, pending taxation of costs and enforcement. 
Further, in Asean Resources Ltd v Ka-Wah International Merchant Finance Ltd" 
the High Court of Hong Kong granted a Mareva injunction and appointed a receiver 
in respect of shares held in a company in Singapore. These decisions, with the 
exception of Asean Resources, were cited in the first four Court of Appeal decisions 
listed above, and were important in overcoming the obstacles lying in the way of 
worldwide Mareva injunctions. 

However, prior to 1988 there was at least a settled practice in England and Wales 
against granting orders of this kind. Thus in Ashtiani v Kashi'? the plaintiff had 
already obtained a Mareva injunction covering assets within the jurisdiction when 
he sought an order for discovery of the nature, value and whereabouts of the 
defendant’s assets wheresoever situated. In refusing to make such an order the Court 
of Appeal stressed that an order for discovery of assets was ancillary to the granting 
of a Mareva injunction and, as the latter was restricted to assets located within the 
jurisdiction, the order sought by the plaintiff was not ancillary to it, at least so far 
as the discovery of assets located outside the jurisdiction was concerned. 

The leading judgment was given by Dillon LJ. His Lordship said: 


the basis of the jurisdiction (to grant a Mareva injunction), as it seems to me, is clearly limited 
to the assets within the jurisdiction of this court. !? 


This statement suggests that the obstacle to granting a worldwide Mareva injunction 
is jurisdictional. However, Dillon LJ went on to say: 


That limited territorial approach to the grant of Mareva injunctions as a matter of practice 
is confirmed by section 37 of the Supreme Court Act 1981.'4 


This suggests that Mareva injunctions are not granted in respect of assets located 
overseas as a matter of practice and not as a matter of jurisdiction. This is apparently 
confirmed by a later passage where Dillon LJ states that if in a future case disclosure 
of foreign assets is ordered on special grounds, the plaintiff should be required to 
give an undertaking not to use the information disclosed without the consent of the 


8 [1985] 1 NSWLR 155. 

9 [1986] 42 SASR 413. 

10 [1986] 7 NSWLR 571. 

11 [1987] LRC (Comm) 835. 
12 [1987] QB 888. 

13 ibid, 899. 

14 ibid. 
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defendant or the leave of the court.'5 Thus, the learned Lord Justice recognises that 
there may be jurisdiction to grant discovery of foreign assets and, if so, there is 
probably jurisdiction to freeze those assets. Therefore, the bar to the granting of 
a Mareva injunction in respect of foreign assets is not jurisdictional, but merely 
a settled practice from which the court could depart. 

Neill LJ agreed to dismiss the appeal for the reasons given by Dillon LJ, but 
he delivered a judgment of his own in which he said that since discovery was an 
order ancillary to a Mareva injunction it should be limited, at any rate prima facie, 
to the ascertainment of assets which will be covered by the order.!® This statement 
apparently leaves open the question whether a Mareva injunction could be granted 
in respect of overseas assets, and implies that if it were an order for discovery of 
those assets could be granted as well. However, a closing statement was not so 
promising in this regard: 


There may be other cases where a wider discovery is appropriate but, as the scope of a Mareva 
injunction is restricted to assets within the jurisdiction, it seems to follow that, certainly in 
the ordinary way, any discovery in aid of the Mareva should be similarly so restricted.!? 


Nicholls LJ said he would dismiss the appeal for the reasons given in both 
judgments. 

On balance, the decision in Ashtiani v Kashi is to the effect that there is no juris- 
dictional bar to the grant of a Mareva injunction over assets located outside the 
jurisdiction, although the Court of Appeal indicated that there was a fairly settled 
and entrenched practice against doing so." 

What were the reasons for this settled practice? In Ashtiani Dillon LJ relied on 
previous authority and policy considerations. He cited the guidelines for the grant 
of a Mareva injunction laid down by Lord Denning MR in Third Chandris Shipping 
Corporation v Unimarine SA, and in particular guidelines (iii) (the plaintiff 
should give some grounds for believing that the defendant has assets within the 
jurisdiction) and (iv) (the plaintiff should give some grounds for believing that there 
is a risk of the assets being removed from the jurisdiction: before the judgment or 
award is satisfied). He also drew attention to the earlier decision of the Court of 
Appeal in Intraco Ltd v Notis Shipping Corporation, The Bhoja Trader, where 
a Mareva injunction was sought to restrain the defendant from disposing of the fruits 
of a letter of credit, and was refused because the proceeds of the credit were payable 
in Greece. His Lordship further referred to The Niedersachsen” where Kerr LJ 
stated that the central question for the court in deciding whether to grant a Mareva 
injunction was whether there was a real risk that a judgment or award in favour 
of the plaintiff would go unsatisfied, and then added that the risk he was talking 
about came either from the removal of assets from the jurisdiction or the disposal 


15 ibid, 903. 

16 ibid, 905. 

17 ibid. 

18 The decision in Allied Arab Bank Ltd v Hajjar [1988] QB 787 (QBD Commercial Court, Leggatt J) 
is on all fours with Ashtiani v Kashi as far as the issues dealt with in this article are concerned. There 
an order for discovery of assets located overseas was refused on the grounds that the scope of a Mareva 
injunction was restricted to assets located within the jurisdiction so that any discovery in aid of the 
injunction had to be similarly restricted and there were no special grounds to justify any exceptional 
disclosure of foreign assets. 

19 [1987] QB 888, 899—902. 

20 [1979] QB 645, 668—9. 

21 [1981] 2 Lloyds Rep 256. 

22 [1984] 1 All ER 398, 419. 
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of assets within it. Finally, Dillon LJ relied on the wording of section 37(3) of the 
Supreme Court Act 1981: 


The power of the High Court under subsection (1) to grant an interlocutory injunction 
restraining a party to any proceedings from removing from the jurisdiction of the High Court, 
or otherwise dealing with, assets located within that jurisdiction shall be exercisable in cases 
where that party is, as well as in cases where he is not, domiciled, resident or present within 
that jurisdiction. 


In his Lordship’s view this subsection clearly limited the granting of Mareva 
injunctions to assets located within the jurisdiction. 

The cases cited by Dillon LJ and his views about section 37(3) should not be 
regarded as conclusive, but rather as indications of the extent to which the practice 
had developed at that time.” The possibility of freezing assets located overseas 
was not directly raised in any of these cases. Furthermore, Dillon LJ placed too 
much weight on section 37(3) of the 1981 Act and insufficient weight on subsection 
(1) of that section which is the following terms: 


The High Court may by order (whether interlocutory or final) grant an injunction or appoint 
a receiver in all cases in which it appears to the court to be just and convenient to do so. 


This provision is general and wide-ranging, and is clearly wide enough in its own 
terms to cover worldwide Mareva orders. Subsection (3) is a more specific provision 
which deals with a problem in the grant of Mareva injunctions which was troublesome 
at the time that subsection was enacted — the grant of Mareva injunctions against 
defendants based within the jurisdiction.” The source of the High Court’s power 
to grant Mareva injunctions comes from section 37(1) as the successor to section 
45(1) of the Supreme Court of Judicature Act 1925, from which the power to grant 
Mareva injunctions was tapped in the first cases.” Indeed, Dillon LJ recognised 
that section 37(1) was wide enough to give jurisdiction to the High Court to grant 
a worldwide Mareva injunction.” Section 37(3) at its height indicates the extent 
to which the court’s practice had developed at the time of its enactment, but practice 
is a developing field as the whole area of Mareva jurisprudence graphically illustrates. 

The policy considerations leading Dillon LJ to refuse to extend the Mareva practice 
in the direction of assets located outside the jurisdiction were fourfold.” First, an 
extraterritorial order, in particular the discovery part, could cause oppression to 
the defendant because it could lead to applications to freeze his assets all over the 
world. Second, there would be difficulties in enforcing the order in other parts of 
the world where the defendant’s assets were located. Third, an order for discovery 
involves a substantial invasion of privacy and this would extend the discovery still 
further. Fourth, the discovery of foreign assets could lead to the plaintiff obtaining 
security over those assets if he applied for an order governing them in the courts 
of any country in which they were situated. This could lead to a result which the 


23 Indeed, guideline (iv) of Lord Denning’s judgment in the Third Chandris case has already been further 
developed to the extent that a disposal of assets within the jurisdiction may be sufficient risk of a 
judgment or award going unsatisfied — see Z Ltd v A-Z and AA-LL [1982] QB 558; The Niedersachsen 
[1984] 1 All ER 398. 

24 See Chartered Bank Ltd v Daklouche [1980] 1 All ER 205; Barclay — Johnson v Yuill [1980] 3 All. 
ER 190; Rahman v Abu-Taha [1980] 1 WLR 1268. 

25 Nippon Yusen Kaisha v Karageorgis [1975] 1 WLR 1093; Mareva v International Bulk Carriers Ltd 
[1975] 2 Lloyds Rep 509; The Pertamina [1978] QB 644. 

26 [1987] QB 888, 901. 

27 ibid, 901. 
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Mareva injunction is not intended to achieve — the conversion of an unsecured 
creditor into a secured creditor.” 

Some of these considerations are matters only of degree and do not constitute 
absolute bars to the grant of extraterritorial orders. The court will always be careful 
not to cause unnecessary oppression to defendants and will refuse a Mareva injunction 
if the harm that would be caused to the defendant would outweigh all benefit to 
the plaintiff. Discovery is indeed an invasion of privacy, but the decision to grant 
or refuse discovery always involves a balancing of the public interest in an open 
and full trial against the public interest in preserving privacy, and the court will 
not grant discovery unless it is of the opinion that this is necessary either for disposing 
fairly of the matter or for saving costs. There will be cases where the granting 
of discovery of overseas assets will be an unwarranted invasion of privacy but there 
may also be cases where, as a matter of justice to the plaintiff, this discovery should 
be ordered. The possibility of the plaintiff obtaining security is really a matter for 
the foreign court. If the law of that land grants creditors a protective remedy providing 
them with security, the English court should not refrain from granting an extra- 
territorial Mareva just because its own orders operate in personam, although the 
prospect of foreign proceedings providing the plaintiff with security could be taken 
into account in deciding if the order would cause unnecessary hardship to the 
defendant. 

The difficulty in enforcing the order abroad is, it is suggested, the most substantial 
objection to the grant of an extraterritorial Mareva injunction. Since the injunction 
operates in personam, the defendant will be answerable to the English court for 
any disobedience of the order committed by him overseas. But he may not return 
to England so the opportunity to make him account for his misdeeds may not arise. 
Even if he does return, enforcement proceedings in this country may not be an 
effective remedy as there is no means of compelling the undoing of the act done.?! 
This is why the power to bind third parties who hold assets of the defendant has 
been regarded as so crucial to the effective implementation of a Mareva injunc- 
tion.” Binding third party custodians of a defendant’s assets in respect of dealings 
with assets located out of the jurisdiction has been regarded as a very serious obstacle 
to the grant of extraterritorial Mareva injunctions. How the Court of Oppa attempted 
to overcome this obstacle follows from the next section. 


The Acceptance of Worldwide Mareva Injunctions 


The Court of Appeal accepted worldwide Mareva injunctions in two stages. Originally 
it was accepted that they could be granted after the plaintiff had obtained judgment 
as a ‘holding’ order to preserve assets overseas until the plaintiff could take 
enforcement proceedings where the assets were located.” This ruling was extended 


28 See, for example, Cretanor Maritime Co Ltd v Irish Marine Management Ltd (‘The Cretan Harmony’) 
{1978] 3 All ER 164; Iraqi Ministry of Defence v Arcepey Shipping Co SA (‘The Angel Bell’) [1981] 
QB 65. 

29 The Pertamina [1978] QB 644. 

30 RSC Order 24 r 13(1). The power to grant discovery in aid of a Mareva injunction is pursuant to 
the Supreme Court Act 1981 s 37(1) and not Order 24 — see A v C [1981] QB 956; A.J. Bekhor 
and Co Ltd v Bilton [1981] QB 923. However, the same approach to the grant or refusal of discovery 
must apply. 

31 Clarke v Chadburn [1985] 1 WLR 78, 82, per Sir Robert Megarry VC. 

32 See Z Ltd v A-Z and AA-LL [1982] QB 558. 

33 Babanaft International Co SA v Bassatne and Another [1990] Ch 13, 27—28. 
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to cover prejudgment cases where the plaintiff had a cause of action in this country 
or was seeking interim or protective measures in aid of an action proceeding in 
another country pursuant to Article 24 of the European Judgments Convention (as 
implemented in the United Kingdom by section 25 of the Civil Jurisdiction and 
Judgments Act 1982).% 

In granting such injunctions all the judges emphasised the width of the jurisdiction 
to grant Mareva injunctions and the fact that this jurisdiction is a developing one.” 
As Fox LJ said in Bayer v Winter”: 


Bearing in mind we are exercising a jurisdiction which is statutory and which is expressed 
in terms of considerable width, it seems to me that the court should not shrink, if it is of 
the opinion that an injunction is necessary for the proper protection of a party to the action, 
from granting relief, notwithstanding it may, in its terms, be of a novel character. 


In Derby and Co Ltd v Weldon (Nos 3 and 4),*" all the members of the Court 
of Appeal drew attention to the increasing commercial and financial sophistication 
of the age, the increasing mobility of assets and the interchangeability of modern 
international companies, and concluded that the courts had to develop their practices 
to meet the problems thereby posed. Support for the new development was derived 
from the example set by Australian and Hong Kong courts in granting extraterritorial 
Mareva injunctions,** and from the recent cases of Interpool Ltd v Galani? and 
Maclaine Watson and Co Ltd v Department of Trade and Industry and related 
appeals, in which orders were made for the disclosure of overseas assets in cases 
where the plaintiff had already obtained judgment. It was convincingly argued by 
Lord Donaldson MR and Neill LJ in Derby and Co Ltd v Weldon (Nos 3 and 4) 
that the grant of an extraterritorial Mareva injunction in an appropriate case is 
consistent with the underlying purpose of the Mareva jurisdiction, which is to prevent 
the court’s orders being rendered ineffective by the defendant’s disposal of 
assets.“ As Lord Donaldson said: 


The fundamental principle underlying this jurisdiction is that within the limits of its powers, 
no court should permit a defendant to take action designed to ensure that subsequent orders 
of the court are rendered less effective than would otherwise be the case . .. In a word, whilst 
one of the hazards facing the plaintiff in litigation is that, come the day of judgment, it may 
not be possible for him to obtain satisfaction of that judgment fully or at all, the court should 
not permit the defendant artificially to create such a situation. 


In the face of these considerations, earlier dicta which apparently limited the scope 
of the Mareva jurisdiction to assets located within the jurisdiction were comprehen- 
sively swept aside. Ashtiani v Kashi,® correctly it is submitted, was stated to 
reflect no more than the extent of the court’s practice at that time and not to impose 





34 Republic of Haiti v Duvalier [1990] QB 202. 

35 eg [1990] Ch 13, 27 (per Kerr LJ), 37 (per Neill LJ) and 44 (per Nicholls LJ); [1990] Ch 65, 77 
(per Lord Donaldson MR), 92 (per Neill LJ) and 96 (per Butler-Sloss LJ). 

36 [1986] 1 All ER 733, 737. Quoted at [1990] Ch 13, 44—45 by Nicholls LJ. 

37 [1990] Ch 65, 77 (per Lord Donaldson MR), 92 (per Neill LJ) and 96 (per Butler-Sloss LJ). 

38 Ballabil Holdings Pty Ltd v Hospital Products Ltd [1985] 1 NSWLR 155; Coombs and Barei 
Construction Ltd v Dynasty Pty Ltd [1986] 42 SASR 413; Yandil Holdings Pty Ltd v Insurance Co 
of North America [1986] 7 NSWLR 571; Asean Resources Ltd v Ka-Wah International Merchant Finance 
Led [1987] LRC (Comm) 835. 

39 [1988] QB 738 (a case of oral examination of a judgment debtor under RSC Order 48). Referred 
to at [1990] Ch 13, 27 (Kerr LJ) and 42 (Nicholls LJ). 

40 [1988] 3 All ER 257 (a case of post-judgment discovery ordered pursuant to s 37 Supreme Court 
Act 1981). Referred to at [1990] Ch 13, 27 (Kerr LJ) and 42 (Nicholls LJ). 

41 [1990] Ch 65, 76 and 93. 

42 [1987] QB 888. 
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any jurisdictional bar. The argument that section 37(3) of the Supreme Court Act 
1981 restricted the court’s powers to grant Mareva injunctions to assets within the 
jurisdiction was also rejected; that provision was directed at ensuring no distinction 
should be drawn between defendants by reference to their domicile, residence or 
presence within the jurisdiction.“ Section 37(1) (the general power to grant injunc- 
tions including Mareva injunctions) contained no territorial limitation. Thus a receiver 
could be appointed under section 37(1) in respect of assets outside the jurisdiction*® 
and an injunction bound the defendant personally wheresoever situated. Again, 
for the reasons advanced in the previous section, it is submitted that this conclusion 
is correct. 

The objection that an overseas injunction could be oppressive and could lead to 
the plaintiff obtaining security overseas presented no great problem as regards the 
acceptance of extraterritorial Marevas. In Babanaft, Kerr LJ” found it unobjec- 
tionable that foreign courts should grant protective measures of the kind they normally 
granted. The avoidance of oppression to the defendant can be dealt with by writing 
terms into the order when granted and this aspect of worldwide Mareva injunctions 
will be considered later. It is, as suggested above, a matter of degree. Sometimes 
the oppression of the defendant will be so overwhelming that an injunction should 
be refused. Other times the balance favours the plaintiff. 

This left the problem of the enforcement of extraterritorial Mareva injunctions. 
The problem here is that any attempt to enforce such an injunction against a third 
party may involve the assertion by an English court of an exorbitant extraterritorial 
jurisdiction. The injunction, if made binding on a third party, could be an attempt 
to restrain it from doing something quite lawful under the law of another country, 
or even require it to do something in breach of legal obligations owed in that country. 

In Babanaft* the solution adopted was to make the injunction binding only on 
the defendants personally. This was conceded to be ‘unattractive’ as it dis- 
regarded the problems a Mareva injunction was designed to deal with. It was 
adopted because the only alternative presented to the court was an unqualified Mareva 
injunction binding the defendant and all third parties who had notice of it. The latter 
was rejected for the reasons stated above. As Nicholls LJ said>': 


It would be wrong for an English court, by making an order in respect of overseas assets 
against a defendant amenable to its jurisdiction, to impose or attempt to impose obligations 
on persons not before the court in respect of acts to be done by them abroad regarding property 
outside the jurisdiction. That, self-evidently, would be for the English court to claim an 
altogether exorbitant, extraterritorial jurisdiction. 


Kerr LJ’s ‘preferred solution,’ but one which was not fully argued in the Babanaft 
case, was a Mareva injunction binding third parties only to the extent that it was 
enforced by the courts of countries in which the defendant’s assets were located. 
This became the preferred solution in subsequent cases.’ There are two aspects 





43 [1990] Ch 13, 27 (Kerr LJ), 39 (Neill LJ); [1990] QB 202, 215 (Staughton LJ). A similar view of 
Ashtiani v Kashi was taken in the Hong Kong case of Asean Resources Ltd v Ka-Wah International 
Merchant Finance Ltd [1987] LRC (Comm) 835 at 839. 

44 [1990] Ch 13, 27 (Kerr LJ). 

45 ibid. 

46 ibid, 37—38 (per Neill LJ). 

47 [1990] Ch 13, 27. 

48 [1990] Ch 13. 

49 ibid, 44 (Nicholls LJ). 

50 ibid, 36—37 (Kerr LJ). 

51 ibid, 44. 

52 [1990] QB 202; [1990] Ch 48; [1990] Ch 65 (with some modification). 
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to the problem of third parties and worldwide Mareva injunctions. One is for the 
court to decide, once it has granted the injunction, to what extent it should be 
enforceable against third parties. This aspect of the problem will be returned to 
in section four of this article. The other aspect is for the court to consider, before 
it decides whether it will grant a worldwide Mareva injunction, whether that injunction 
can be made binding on sufficient third party custodians of the defendant’s assets 
to provide the plaintiff with an effective remedy. In relation to this question, Kerr 
LJ said®: 

In my view, the key to the proper exercise of an extraterritorial jurisdiction must lie in the 

question whether there is international reciprocity for the recognition and enforcement of 


the type of order which is under consideration, in this case a Mareva injunction or a variant 
of it purporting to operate on the defendant’s assets abroad. 


His Lordship went on that one must look first to those provisions of the European 
Judgments Convention 1968 (as implemented in the United Kingdom by the Civil 
Jurisdiction and Judgments Act 1982) which require the courts of signatory states 
to recognise and give effect to judgments and interlocutory orders (including provi- 
sional and protective measures such as Mareva injunctions) granted by courts of 
other signatory states. Then the court should look at other reciprocity treaties serving 
a similar purpose. The implication of this approach is clearly that the court must 
be satisfied the defendant has assets located in countries whose courts are bound 
by international treaty to give effect to extraterritorial Mareva injunctions granted 
` by an English court. The general acceptance of Kerr LJ’s speech in the Duvalier 
and Derby and Co Ltd v Weldon (No 1) cases indicates a great deal of support for 
this approach. 

With respect, this approach is probably unworkable. It would require the court 
to ascertain where the defendant’s assets were located and whether any international 
reciprocity treaty applied to them. These might be difficult inquiries to make at 
an ex parte hearing“ and the plaintiff may have little knowledge of the location 
of the defendant’s assets as he will frequently be seeking an order for discovery 
of their nature, value and whereabouts. In any event, international reciprocity in 
the recognition of interlocutory orders is not extensive enough so it will still be 
possible for defendants to locate their assets in countries where they will be judgment 
proof. 

In Derby and Co Ltd v Weldon (Nos 3 and 4), Lord Donaldson MR suggested 
that when considering whether to grant an extraterritorial Mareva injunction courts 
generally should not consider whether third parties can be compelled to observe 
its terms. Courts should assume their orders will be obeyed and only refuse an extra- 
territorial Mareva injunction if there is a real doubt about whether it will be obeyed. 
The power to debar a defendant from defending the action would normally be a 
sufficient sanction against non-compliance with the order. Few defendants would 
be willing to incur this penalty as it would make them fugitives from justice. This 
was not a reversion to the solution adopted in the Babanaft case (application of the 
injunction to the defendant only) as the court applied the injunction granted to third 
parties to the extent that foreign courts gave effect to it. It was merely a suggestion 
that third parties should generally be left out of account in deciding whether to grant 
an extraterritorial Mareva injunction. 


53 [1990] Ch 13, 29. 

54 In Derby v Weldon (No 1) [1990] Ch 48, 64 Nicholis LJ said it was devoutly to be hoped that the 
court would never have to sit again for five weeks to hear an application for Mareva relief. 

55 [1990] Ch 65, pp 80—82. Nicholls LJ and Butler-Sloss LJ generally agreed with this judgment. 
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This approach was accepted by the Court of Appeal in Derby and Co Ltd v Weldon 
(No 6).% At first instance Sir Nicolas Browne-Wilkinson VC refused the plaintiffs’ 
application to vary a worldwide Mareva injunction by ordering a transfer of assets 
from Switzerland to other jurisdictions largely on grounds of comity. The Court 
of Appeal also refused this application but on different grounds. It was recognised 
that the grant of a worldwide Mareva injunction did not depend on whether a foreign 
court would recognise it or on its enforceability against third parties. 

Whether the threat of debarring defendants from defending the action will prove 
to be a sufficient deterrent against non-compliance with extraterritorial Mareva 
injunctions remains a matter of speculation and may never be proved. There are 
plenty of countries where English judgments and interlocutory orders cannot be 
enforced and, if the defendant can keep his assets in such countries, he need not 
worry about: being debarred from defending the action. Even if he moves assets 
into countries where English judgments can be enforced, it may need a lot of persis- 
tence by the plaintiff to track the assets down and enforce his judgment against them. 
So long as the defendant personally, or in the case of a corporate defendant its 
directors or officers, does not come to England it cannot be punished for any contempt 
of court. 

In spite of these doubts about Lord Donaldson’s approach, it is submitted that 
it is preferable to that of Kerr LJ. Kerr LJ’s approach is unworkable at the ex parte 
stage. Furthermore, a conclusion that sufficient third parties cannot be bound by 
the injunction may lead to its refusal on the grounds that it will not be obeyed. This 
is an open invitation to defendants not to obey Mareva injunctions. In reality, neither 
of these two approaches is particularly satisfactory in its result. The court has to 
choose between refusing an extraterritorial Mareva injunction on the grounds that 
it may be ineffective, or granting it in the hope that this will be better than doing 
nothing. The real answer to the problem of international fraud and default on 
commercial obligations lies in more treaties providing for international reciprocity 
in the recognition of judgments and interlocutory orders. 


When will Worldwide Mareva Injunctions be Granted? 


In this section it is proposed to examine the circumstances of the decided cases to 
see the grounds on which worldwide orders were granted and what principles and 
problems emerge from these cases. Then there will be some attempt to relate the 
principles applying to worldwide Mareva injunctions to Mareva injunctions covering 
assets located solely within the jurisdiction. 


The Cases 


The first four Court of Appeal decisions mentioned above were argued mainly on 
questions of principle rather than fact, so detailed consideration was not really given 
to the factual circumstances which led to the grant of an injunction. In Allied Trust 
Bank Ltd v Sabih Mahmoud Skukri and Others,” a worldwide Mareva injunction 
was discharged and replaced by a Mareva restricted to assets within the jurisdiction 
so this case tells us little about worldwide orders. Derby and Co Ltd v Weldon 
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(No 6) was concerned with ancillary applications to transfer assets already frozen 
by a worldwide Mareva from one jurisdiction to another and from the joint names 
of two of the defendants and a court appointed receiver to the receiver alone. 

In Babanaft,® the plaintiffs obtained judgment for over $15m against the defend- 
ants, two Lebanese nationals, one of whom lived mainly in Switzerland and the 
other mainly in Greece. They were brothers who led a peripatetic lifestyle and carried 
on business in a secretive manner through a network of family companies. They 
had some assets in England but nowhere near enough to meet a judgment for $15m. 
When the defendants failed to satisfy the judgment, Vinelott J granted an injunction 
restraining them from dealing with their assets outside the jurisdiction because he 
considered that they would take any step open to them to frustrate execution of the 
judgment. On appeal there was no challenge to this finding. Kerr LJ thought the 
circumstances cried out for Mareva relief governing the defendants’ assets 
worldwide. 

In the Duvalier® case the Government of Haiti sued a former president of the 
country and members of his family for $12m allegedly embezzled while the former 
president was in office. Proceedings were instituted in France where the Duvalier 
family were resident, and an application was brought in England for interim protective 
measures under section 25 of the Civil Jurisdiction and Judgments Act 1982 in the 
form of a Mareva injunction covering the defendants’ assets wheresoever situated. 
The injunction was granted because of the defendants’ plain and admitted intention 
to move their assets out of the reach of all courts of law (alleging that the litigation 
was an international conspiracy against them), the skill and resources they had shown 
in doing that, and the vast sums of money involved.# 

The circumstances of cases (No 1) and (Nos 3 and 4) in the Derby and Co Ltd 
v Weldon litigation® were largely the same. The only relevant difference was that 
in Nos 3 and 4 the defendants were companies under the control of the defendants 
in the No 1 case. The plaintiff sued the defendants for breach of contract, conspiracy 
and fraudulent breach of fiduciary duty arising out of the collapse of a company 
owned by the plaintiffs and managed by the first and second defendants. The first 
and second defendants had insufficient assets in England and Wales to meet the 
plaintiffs’ claim and the third and fourth defendants no assets in England and Wales 
at all. Worldwide Mareva injunctions were granted because of the insufficiency 
of the defendants’ assets within the jurisdiction, the existence of substantial foreign 
assets, and the high degree of risk that the defendants would dispose of them in 
the face of an adverse judgment. 


Principles and Problems Arising from the Cases 


General Considerations 

It has been said that the grant of such injunctions will be rare,“ and that special 
circumstances must be shown to justify one.© In Duvalier, Staughton LJ described 
the extraterritorial Mareva injunction as a ‘most unusual measure . .. such as should 
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very rarely be granted.’ The decision whether to grant such a remedy and its 
terms should be considered with great care.” An extraterritorial Mareva injunction 
will be granted more readily after the plaintiff has obtained judgment than pending 
trial.‘ In fact it has been said that a pre-juugment worldwide Mareva injunction 
will only be granted ‘in extreme situations.’ A proprietary claim is more likely 
to attract this remedy than an action in personam.” However, the jurisdiction to 
grant Mareva injunctions is wide, the circumstances in which it will be exercised 
are still being worked out and hence one should not attempt to state them too precisely 
or too narrowly.” There is nothing mystical about the special circumstances which 
must be proved before a. extraterritorial order will be granted. As Lord Donaldson 
MR observed in Derby and Co Ltd v Weldon (Nos 3 and 4),” ‘special circum- 
stances’ means that the court should go no further than necessity requires. The grant 
of an order should be in accordance with the rationale under which Mareva relief 
has been granted in the past — preventing the stultification of the court’s process 
by defendants disposing of their assets.” 


Existence of Assets Within the Jurisdiction 

Derby and Co Ltd v Weldon (Nos 3 and 4) decided that the existence of assets within 
the jurisdiction is not a prerequisite to the grant of a Mareva injunction over foreign 
assets,“ although it has always been a prerequisite to the grant of an injunction 
over assets located within the jurisdiction.” Normally a Mareva injunction should 
be confined to assets within the jurisdiction if there are sufficient of these to meet 
the plaintiff's claim.” It is only if there are insufficient assets within the jurisdiction 
that an injunction should be granted over foreign assets.” 


Risk of Obtaining an Unsatisfied Judgment 

On the assumption that there is evidence the defendant has foreign assets the risk 
which the plaintiff has to show is a real risk that any judgment he obtains will go 
unsatisfied because those foreign assets will be dissipated or secreted away.” It is 
unnecessary that the plaintiff prove the defendant has in fact secreted or attempted 
to secrete assets so as to avoid judgment or that the defendant has otherwise behaved 
dishonestly.” In Derby and Co Ltd v Weldon (No 1)® it was argued that this test 
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would mean that facts justifying a Mareva injunction covering assets located within 
the jurisdiction would frequently, if not normally, justify an order covering foreign 
assets. In rejecting this argument Nicholls LJ said*' that the risk of prejudice to 
the plaintiff had to be appropriately grave to justify the grant of an extraterritorial 
order and that the court will scrutinise the facts grounding the application with 
particular care. However, Nicholls LJ accepted that each case depended on its own 
facts and he was unable to state in principle how the test differed with regard to 
worldwide Marevas. It is submitted that the test does not differ in principle as between 
worldwide Marevas and domestic Marevas but that in considering the former the 
court is simply aware of the greater oppression which can be caused to the defendant, 
and more concerned that this should not be overly severe or out of proportion to 
the benefits accruing to the plaintiff. 


Oppression of the Defendant 

This is a matter which has been considered more carefully when it comes to framing 
the actual terms of the worldwide Mareva injunction, but there is a clear statement 
in the judgment of Parker LJ in Derby and Co Ltd v Weldon (No 1)® that if it 
would in all the circumstances be oppressive to make an order it will be refused. 


Enforcement 

The courts appear to have decided that the problems of enforcing extraterritorial 
Mareva injunctions are not insuperable. However, the enforceability of an order 
is still a relevant matter in considering whether it should be granted. In Babanaft, 
Neill LJ suggested that before granting an extraterritorial Mareva injunction the 
court would need detailed knowledge of the actual circumstances in which the order 
would take effect, and Kerr LJ suggested that the absence of effective inter- 
national reciprocity in the recognition and enforcement of English interlocutory orders 
might be a ground on which the court would refuse a worldwide Mareva injunction 
in the exercise of its discretion.™ It is respectfully suggested that detailed know- 
ledge of how a worldwide Mareva injunction will take effect is an unrealistic 
requirement. Many plaintiffs will not have this information until the defendant has 
fully complied with an order for discovery of assets. For the reasons indicated in 
the previous section, the courts should follow the approach of the Court of Appeal 
in Derby and Co Ltd v Weldon (Nos 3 and 4),® generally ignore questions of 
whether an order can be enforced against third parties in respect of acts committed 
abroad, and only refuse an injunction on enforceability grounds where there is clearly 
a real doubt whether the order will be obeyed. 


Comparison of Worldwide and Domestic Mareva Injunctions 
The requirements for a domestic Mareva injunction ares: 


(i) A cause of action justiciable within the jurisdiction or the right to seek 
interim or protective measures under section 25 of the Civil Jurisdiction 
and Judgments Act 1982. 
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(ii) A good arguable case on the merits of the substantive action. 
(iii) Proof that the defendant has assets within the jurisdiction. 
(iv) A real risk of obtaining an unsatisfied judgment as a result of the defendant 
disposing of assets. 
(v) The general balance of convenience is in favour of the grant of an injunction, 
ie any harm to the defendant does not outweigh any benefit to the plaintiff. 


It is submitted that the requirements for an extraterritorial Mareva injunction are 
virtually identical with those of domestic Marevas. Only two differences can be 
detected. First, an extraterritorial Mareva does not require proof of assets within 
the jurisdiction, merely that the defendant has assets somewhere. Second, an extra- 
territorial Mareva will only be granted where there are special circumstances to 
justify one, although as pointed out above this means only granting one where 
necessity demands it. 


The Terms of Worldwide Mareva Injunctions 


The terms of a worldwide Mareva injunction must be considered with great care.” 
It will never be in unqualified form. Terms and conditions will be imposed with 
a view to protecting defendants from oppression and third parties from any attempt 
by the English courts to exercise an exorbitant jurisdiction over them. Further terms 
may be added with a view to achieving other goals as well. 

In principle, the terms of a worldwide Mareva injunction should closely follow 
those of domestic Marevas except for certain modifications and conditions to take 
account of the special nature and peculiar problems raised by worldwide orders. 
Thus the defendant will be permitted to draw sums for living expenses and to meet 
ordinary business liabilities®; and it seems reasonable to suppose that other terms 
designed to protect defendants, such as the limiting of the amount frozen to a 
maximum sum,” and terms designed to protect third parties, such as the provision 
enabling banks to set-off against the amount frozen moneys loaned to the defendant 
before the injunction,” will be included. 

But certain terms will appear only in worldwide Mareva injunctions. The general 
clause freezing the defendant’s assets will probably restrain the defendant in terms 
such as the following®: 


from disposing of or transferring, charging or diminishing or in any way howsoever dealing 
with any of its assets wheresoever the same might be situate save in so far as the value of 
such assets exceeds the sum of (£25m). 


There then may follow a clause identifying some assets of the defendant in particular 
which are not to be disposed of or dealt with so as to reduce their value below that 
of the maximum amount of the plaintiff's claim. 

It is now proposed to examine some of the principal terms of worldwide Mareva 
injunctions in depth. 
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The Protection of the Defendant 


The terms of an extraterritorial Mareva injunction should be framed so as not to 
treat the defendant oppressively.% 


Duration of Order 
A worldwide Mareva injunction should be of limited duration and operate as a holding 
order until the plaintiff can apply to the courts of countries where the defendant’s 
assets are located for freezing orders. In Babanaft, Neill LJ said ‘the present order 
is intended to hold the ring for the time being.’ In Duvalier, Staughton LJ said 
there was a case for limiting the duration of the order to such a time as would enable 
the plaintiff to apply for an order overseas, but this was not done in the circumstances 
of that case because no application to that effect had been made. Staughton LJ 
also said that post-judgment orders should normally be made for a limited period 
to encourage the plaintiff to proceed to execution.’ 

It does not seem that a worldwide Mareva injunction has ever been granted for 
a fixed period” and it is suggested that this should not be done as it would be 
impossible to predict how long it would take the plaintiff to apply for freezing orders 
overseas, especially if the whereabouts of the defendant’s assets had not been 
disclosed. The order should either be made for a ‘reasonable’ time, ie no fixed 
duration or, as in Babanaft, ‘until further order.’ Then if the plaintiff failed to act 
promptly to obtain freezing orders in other countries the defendant could apply for 
the discharge of the injunction. 


Specific Assets 

The order may contain a provision enabling the defendant to deal with specific assets 
if he gives notice to the plaintiff of his intention to do so, thereby giving the plaintiff 
the opportunity of applying for an order in respect of those assets. 


Disclosure of Assets 

The court’s concern to protect the defendant from oppression is seen most clearly 
in the context of orders for the disclosure of assets. In Ashtiani v Kashi, Dillon 
LJ”-'% said that if the discovery of foreign assets was ordered the plaintiff should 
be required to give an express undertaking not to use any information disclosed 
in any way without the consent of the defendant or the leave of the court. In spite 
of some opposition from Kerr LJ in Babanaft,'' it is clear that at least as far as 
pre-judgment worldwide Marevas are concerned, this requirement is generally 
accepted.'* In Babanaft, Nicholls LJ'? suggested that in some cases the court 
could spell out in advance of disclosure the uses to which the information disclosed 
could be put, although if little is known of the defendant’s assets it is difficult to 
see how this can be done. 
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The courts are concerned to control the use made by the plaintiff of discovered 
information because plaintiffs with abundant financial resources might otherwise 
be able to engage defendants in a multiplicity of litigation all around the globe or 
misuse the information in other litigation. Defendants might be unable to defend 
themselves through lack of means.'“ The implied undertaking not to use discovered 
material for any ulterior prupose outside the confines of the litigation in which 
discovery is granted’ only protects the defendant against use of the material for 
purposes unconnected with that litigation, such as in other actions. It provides no 
protection against applications around the world for large numbers of freezing orders 
connected with the same action. 

Should the above undertaking be part of any worldwide post-judgment Mareva 
injunction? Babanaft, a post-judgment case, contains dicta apparently requiring some 

- form of undertaking to that effect from Nicholls LJ, and somewhat more 
mutedly from Neill LJ.!” These statements were obiter as the disclosure order 
made by Vinelott J at first instance, which contained no such undertaking, was not 
under appeal. It is submitted that if the reason for requiring this undertaking is to 
protect the defendant against a multiplicity of legal proceedings the undertaking 
may not be required, at least not in all cases, where the plaintiff has obtained judgment 
since he would be prima facie entitled to enforce it wherever he could.'! 

If the plaintiff wishes to apply for leave to take proceedings overseas for protective 
measures, it seems he should tell the judge what assets he proposes to proceed against 
and what proceedings he proposes to take.’ The judge should have evidence 
before him of the law and practice of the country where proceedings are envisaged, 
and should take into account whether an order made overseas would have an effect 
similar to Mareva injunctions or a more far-reaching effect like attachment.'° In 
Derby and Co Ltd v Weldon (No 1), Nicholls LJ suggested!!! this application 
should normally be made inter partes. It might perhaps be thought that this would 
be alerting the defendant to the proposed overseas proceedings and almost inviting 
him to dispose of his assets in advance. But if, as would normally be the case, the 
defendant had previously been required to file an affidavit disclosing the nature, 
extent and whereabouts of his assets, wheresoever situated, he would already have 
been alerted to some extent to the possibility of foreign proceedings and could have 
secreted or dissipated assets in advance of filing this affidavit. If he did this after 
making disclosure it would become apparent that he had breached the Mareva 
injunction and, as Lord Donaldson MR suggested in Derby and Co Ltd v Weldon 
(Nos 3 and 4), he could be debarred from defending the English proceedings. 
A requirement that an application for leave to take foreign proceedings be made 
inter partes probably does not put the plaintiff at any significant disadvantage, and 
if the object of this undertaking is to protect the defendant from oppression, it may 
be difficult to consider that oppression properly in the absence of the defendant. 
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It has been suggested that, before making a discovery order of the kind discussed, 
the court should ensure that it has sufficient control over the plaintiff to ensure his 
compliance with any undertaking given regarding the use of information obtained 
on discovery.''? The usual means of control would be an order for costs, an 
inquiry as to damages or, in an extreme case, the barring of the plaintiff's right 
to proceed with the action.''* These orders may be of little use where the plaintiff 
is merely seeking interim or protective measures under section 25 of the Civil 
Jurisdiction and Judgments Act 1982, or can use discovered material to mount 
separate actions in other countries. In these situations, once the plaintiff obtains 
discovery, he may be able to forget about the English proceedings and so long as 
he keeps clear of England he may never have to face an inquiry as to damages or 
pay costs. The court may have to order the plaintiff to put up some security for 
any obligations he may have to meet. However, in Duvalier, Staughton LJ! 
thought that it would be difficult to ensure control over the government of Haiti 
short of demanding a bank guarantee in a very large sum. His Lordship thought 
that sort of demand should not be made of a sovereign state as it should not be 
assumed that it would break its undertaking. If it did, the courts of other states could 
take that into account if applications were made to them for any enforcement orders. 


Scope of Discovery 

One further question is whether discovery may be ordered on a wider ambit than 
the order freezing assets, ie whether discovery could be ordered of assets not covered 
by the injunction. This matter was canvassed in minor detail in Derby and Co Ltd 
v Weldon (Nos 3 and 4).''* Lord Donaldson MR!” left the question open and Neill 
LJ"! said it may be open to argue in a future case that wider discovery be granted, 
but for the moment he adhered to the opinion which he expressed in Ashtiani v 
Kashi"? that it should not. Since a discovery order is ancillary to a Mareva injunc- 
tion and is designed to make it more effective,!”° it seems to follow that it should 
be restricted in ambit, at any rate prima facie, to those assets frozen by the injunction 
and only in exceptional circumstances, if at all, widened to include other assets. 


The Protection of Third Parties 


The difficulty in enforcing a Mareva injunction against third parties in respect of 
foreign assets was, until recently, considered such a problem that extraterritorial 
orders should not be granted.'?! That problem is not now considered insurmount- 
able, but once an extraterritorial Mareva injunction is granted the further problem 
arises of drafting its terms so as to avoid unnecessary or improper restrictions on 
the activities of third parties. In particular, it is necessary to avoid prohibiting third 
parties from doing acts quite lawful in other countries or requiring them to breach 
legal obligations owed in those countries. In Babanaft, Kerr LJ suggested that a 
term be added to the order that it was only to affect third parties dealing with foreign 
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assets to the extent that the Mareva injunction was enforceable by foreign courts.'” 
The wording of the term was as follows'3: 


Provided always that no person other than the defendants themselves shall in any way be 
affected by the terms of this order . . . or concerned to enquire whether any instruction given 
by or on behalf of either defendant or anyone else, or any other act or omission of either 
defendant or anyone else, whether acting on behalf of either defendant or otherwise, is or 
may be a breach of this order ... by either defendant ... (unless and to the extent that it 
is enforced by the courts of the states in which any of the defendants’ assets are located). 


The words in brackets were not actually incorporated into the order made in Babanaft, 
as that order was made binding on the defendant only, but they formed part of the 
terms which Kerr LJ suggested should be included in extraterritorial Mareva 
injunctions generally as protection for third parties. This term, which has become 
known as the ‘Babanaft’ proviso, was generally accepted by Neill LJ and Nicholls 
LJ in Babanaft and by all members of the Court of Appeal in Duvalier and Derby 
and Co Ltd v Weldon (No 1). It seems that this proviso only protects third parties 
in respect of acts done outside the jurisdiction’ so that any act done inside the 
jurisdiction by a third party which assisted a defendant to breach the injunction would 
be a contempt of court. 

It may be asked whether this proviso is really necessary. So far as third parties 
based entirely outside the jurisdiction are concerned, the English courts have no 
power to punish them for acts done outside the jurisdiction in any event, so should 
it be necessary to declare that such persons are not bound by the order except so 
far as a foreign court which has jurisdiction over them may declare? The need for 
this proviso becomes clear when one considers the position of third parties based 
entirely within the jurisdiction or having branches within the jurisdiction. The English 
courts could have some powers to control their overseas activities. Furthermore, 
there are considerations of clarity and courtesy. Third parties are entitled to know 
from the terms of the order exactly where they stand, and foreign courts are entitled 
to the courtesy of knowing that the English courts do not assert to have jurisdiction 
over persons within their jurisdiction.'° 

For clarity’s sake a number of other useful proposals have been made. In Babanaft, 
Neill LI proposed that the order should make clear on its face that it has no in rem 
effect as foreign courts may be unfamiliar with orders operating only against the 
defendant personally.'6 In Duvalier, Staughton LJ suggested that the words ‘out 
of the jurisdiction’ be replaced by ‘out of England and Wales,’ because the order 
may have to be understood by persons who are not lawyers and not English speaking, 
and also that a separate order could be drawn up to deal solely with foreign assets 
to lessen the burden for non-English speakers of going through all the provisions 
relating solely to assets located within the jurisdiction. 7 N ; 

In Duvalier? and Derby and Co Ltd v Weldon (No 1 ),?° some dissatisfaction 
was expressed at the possibility that third parties based within the jurisdiction or 
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having a branch within the jurisdiction could apparently do some act outside the 
jurisdiction which would not be a breach of the injunction. In Duvalier, Staughton 

_ LJ said he would find it offensive that someone resident within the jurisdiction could 
leave the jurisdiction, dispose of assets by signature, and be immune from the 
provisions of the order on the ground that the offending act was done outside the 
jurisdiction. One solution to this problem might have been to make the order 
apply to third parties based wholly or partly within the jurisdiction but his Lordship 
was not happy with this because it would lead to different treatment for an overseas 
bank which had a branch within the jurisdiction from one which had not.'! 
Staughton LJ decided, with some qualms, that the order should apply to individual 
persons resident within the jurisdiction but not to other third parties. He acknowledged 
that this distinction between legal and natural persons was somewhat unsatisfactory 
but felt it probably covered most cases as corporate bodies and firms acted by 
individuals. In Derby and Co Ltd v Weldon (No 1), Nicholls LJ recognised the 
unnaturalness of the distinction between legal and natural persons but accepted 
Staughton LJ’s solution to this problem because no argument had been addressed 
to the court on the point. !3? 

With respect, Staughton LJ’s approach cannot be supported. The distinction 
between legal and natural persons is unnatural and does not even achieve the result 
which Staughton LJ was striving for, ie of ensuring that there be no different treatment 
for foreign third parties with branches within the jurisdiction and those with none. 
If an individual person who resides within the jurisdiction and is employed by a 
foreign bank with a branch in London can be punished for his own acts breaching 
the injunction, this treats that bank differently from an overseas bank with no branch 
in England and Wales and no employees resident within the jurisdiction. Furthermore, 
it would be quite wrong to punish individual employees or officials for acts which 
often would really be those of a corporate body. 

A further attempt to clarify the position of third parties was made by Lord 
Donaldson MR (with whose judgment Neill LJ and Butler-Sloss LJ generally agreed) 
in Derby and Co Ltd v Weldon (Nos 3 and 4).' The Master of the Rolls said that 
third parties wholly within the jurisdiction are clearly bound by the injunction while 
third parties wholly outside the jurisdiction are not bound. Juridical persons, legal 
or natural, who operate cross-frontiers, such as foreign banks with branches in this 
country and English banks with branches overseas, would be subject to a new 
‘Babanaft’ proviso in the following terms: ` 


Provided that, in so far as this order purports to have any extraterritorial effect, no person 

shall be affected thereby or concerned with the terms thereof, until it shall be declared enforce- 

able or be enforced by a foreign court and then it shall only affect them to the extent of such 

declaration or enforcement unless they are: 

(a) a person to whom this order is addressed o; 
by a power of attorney of such a person, or 

"(b) persons who are subject to the jurisdiction of this court and: 
(i) have been given written notice of 

within the jurisdiction, and 


(ii) are able to prevent acts or omissi i jurisdicti 
abl Ons outside the jurisdiction of thi i 
assist in the breach of the terms of this order. i meena 
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131 As Nicholls LJ pointed out in Bab. 
132 {1990} Ch 48° So ‘abanaft [1990] Ch 13, 45. 


133 [1990] Ch 65, 82—84. 
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r an officer of, or an agent appointed 


this order at their residence or place of business 


May 1991] Worldwide Mareva Injunctions 


This proviso is better than the refinement of the ‘Babanaft’ proviso suggested 
by Staughton LJ in Duvalier if only because it abolishes the unnatural and unworkable 
distinction between legal and natural persons. If it achieves general support the main - 
problems are likely to be whether any given person is subject to the jurisdiction 
of the court and whether acts or omissions committed outside the jurisdiction could 
have been prevented.'** However, it is submitted that this proviso should not 
receive general support for two reasons. First, it still places third parties, especially 
banks, in an impossible position. If an English bank has a branch in France and 
a worldwide Mareva injunction (which a French court decides not to enforce) freezes 
the defendant’s account at the French branch, would the English bank be subject 
to the jurisdiction of the English court, and would it be able to prevent the French 
branch from honouring a cheque drawn by the defendant? The answer to the former 
is probably ‘yes.’ The answer to the latter may be ‘yes’ but only at the expense 
of being liable in damages to the defendant for breach of contractual obligations 
under French law. The solution to this problem may be further refinement of Lord 
Donaldson’s proviso to enable banks to do whatever is lawful under the law of a 
country where the defendant’s assets are located.! But there would be no reason 
to limit such refinement to banks for other third parties holding the defendant’s assets 
may also be subject to contractual obligations to the defendant under the law of 
another country. In reality, recognition of the necessary exceptions to Lord 
Donaldson’s proviso would require acceptance of the proposition that whatever is 
done lawfully in a foreign country cannot be a breach of the Mareva injunction 
and that position is very close to the result which the original ‘Babanaft’ proviso 
was designed to achieve. The second reason for rejecting Lord Donaldson’s proviso 
is that it treats foreign third parties with no branch in this country differently from 
those which have such a branch. This could discourage third parties from opening 
branches in this country as it might be thought that they would be subject to rigorous 
control. 

It is submitted that the original ‘Babanaft’ proviso suggested by Kerr LJ in 
Babanaft'*> should be accepted and that no distinction should be drawn between 
third parties based on domicile, place of residence, nationality, presence within the 
jurisdiction, corporate status or anything else.’ If any third party wishes to do 
something in another country which is lawful in that country the English courts 
should not attempt to prevent that. If this renders extraterritorial Mareva injunctions 
ineffective, the answer should be found in more international conventions providing 
for the recognition and enforcement of interlocutory orders. 

Some other problems may arise in connection with third parties. The decision 
whether an act was committed within or outside the jurisdiction could be a difficult 
one. Suppose a bank in London gave instructions to an overseas branch to make 
a payment from an account subject to an extraterritorial Mareva injunction. Would 
the act constituting a breach of the injunction be treated as occurring where the 
instructions were given or where the payment was made? No answer appears from 
the cases. 

Who are third parties for the purposes of these injunctions? In Babanaft,'* 


134 See Malek and Lewis, ‘Worldwide Mareva injunctions — the position of international banks’ (1990) 
1 LMCLQ 88, 92—94. 

135 As Malek and Lewis suggest, ibid p 94. 

136 [1990] Ch 13, 36. 

137 [1990] Ch 13, 45 (Nicholls LJ). 

138 [1990] Ch 13, 45. 
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Nicholls LJ suggested that the defendant’s servants and agents should be treated 
as third parties because they might be acting outside the jurisdiction. It is submitted 
that this is correct. Where a servant acts on behalf of a master or an agent for a 
principal he does an independent act of his own which may amount to a breach 
of the injunction. Where he acts overseas his failure to comply with the direction 
of a master or principal may amount to an infringement of the law of a foreign 
country. He is entitled to protection from the consequences of this dilemma. 


Appointment of Receiver 


Section 37 of the Supreme Court Act 1981 contains a power to appoint a receiver, 
and in Derby and Co Ltd v Weldon (Nos 3 and 4)'® a receiver was appointed in 
respect of the defendant’s overseas assets. This appointment was expressed to be 
subject to the same proviso as regards the extraterritorial effect of the order on third 
parties as the worldwide Mareva injunction. It is worthy of note that in Asean 
Resources Ltd v Ka-Wah International Merchant Finance Ltd,'® the High Court 
of Hong Kong made a similar order in respect of shares in a Singapore company. 
It was recognised that this was a strong step to take but was considered necessary 
to preserve the existence and value of the assets in question. The receiver is an 
officer of the court and therefore answerable to it for all dealings with a defendant’s 


property. 


Conclusion 


The acceptance of worldwide Mareva injunctions is one of the most significant 
developments in civil procedure in recent years. Certainly it is the most significant 
development in the field of Mareva injunctions since the advent of Bayer v 
Winter '*' orders in 1986. In the decided English cases a considerable body of law 
has built up and settled principles are already emerging. The most difficult outstanding 
question is probably the extent to which the court will attempt to control third parties 
once it has decided to grant an injunction. In the absence of truly comprehensive 
international provision for the recognition and enforcement of interlocutory orders 
it will probably remain difficult to guarantee the observance of worldwide Mareva 
injunctions by third parties and hence to secure their overall effectiveness. The need 
for such orders is clear enough for there will be many instances where the plaintiff 
has a valid claim in England and Wales but no assets exist there against which 
judgment can be enforced. The choice for the court in that situation is either to 
grant no order on the ground that its effectiveness cannot be secured or to grant 
an order and hope it will do some good. It is submitted that the latter approach 
is preferable but the long term solution to this problem lies in more international 
treaties which provide for the reciprocal recognition and enforcement of interlocutory 
orders. 





139 [1990] Ch 65. 
140 [1987] LRC (Comm) 835. 
141 [1986] 1 All ER 733 (power to restrain defendant from leaving the jurisdiction). 
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Reform of the Law of Latent Damage 
Nicholas J. Mullany* 


The harsh and potentially far-reaching ramifications of the landmark limitation 
decision in Pirelli General Cable Works Ltd v Oscar Faber and Partners: for 
persons who sustain latent damage have been reviewed by the present writer in an 
earlier article in this journal.? The concerns raised by that case have provided the 
catalyst for the formulation, both in the United Kingdom and in other jurisdictions, 
of legislative and proposed reforms designed to remedy these difficulties. Regrettably, 
however, the solutions advanced do not adequately resolve the problems raised by 
the issue of latent damage and, it is suggested, do not always promote the objectives 
of limitation statutes. This article analyses the attempts in the various Commonwealth 
jurisdictions to deal with this area of the law and suggests ways to alleviate the 
perceived inadequacies. 


England and Wales 


The House of Lords’ calls in Pirelli for parliamentary intervention were answered 
in the form of the Latent Damage Act 1986 (UK) which adopts the main recom- 
mendations contained in the 1984 report of the English Law Reform Committee.’ 
Its provisions are designed to apply to all forms of latent damage and are not, as 
had been suggested from some quarters during the reform debates, confined to 
building and construction actions, which have given rise to the more difficult cases 
on the issue.* Whilst the legislature’s attempt to balance the interests of plaintiffs 
and defendants is certainly to be welcomed, the Act is not a cure-all for every problem 
raised by the issue of limitation of actions and latent damage. It operates for the 
most part by inserting new provisions into the Limitation Act 1980 (UK). Section 
14A(4)(a) in effect confirms the Pirelli decision in that the basic rule remains that 
the limitation period runs for six years from the date on which an action accrued; 
that is when damage occurs. It was seen as advantageous by the English Law 


*Consultant to the Law Reform Commission of Western Australia. 

The views expressed are personal and do not reflect those of the Law Reform Commission of Western 
Australia. Discussions with Dr Peter Handford and his comments on earlier drafts of this article have been 
most helpful and are gratefully acknowledged. 


1 [1983] 2 AC 1 (HL) (hereafter referred to as Pirelli). 

2 See Mullany N J, ‘Limitation of Actions and Latent Damage — An Australian Perspective’ (1991) 
54 MLR 216. 

3 English Law Reform Committee — Twenty-Fourth Report: Latent Damage, Cmnd 9390 (1984). For 
a detailed examination of the Act see Merkin R, Richards Butler on Latent Damage (London: Lloyds 
of London Press, 1987) and Capper P, The Latent Damage Act 1986: The Impact on the Professions 
and the Construction Industry (London: Legal Studies & Services, 1987). 

4 The English Law Reform Committee were of the view that there was ‘no reason in principle why 
a plaintiff who has, for instance, suffered damage as a result of a negligently drawn lease should 
be in any worse a position than a plaintiff whose house has defective foundations’; see Cmnd 9390 
(1984), para 4.22. Note, however, the discussion of the inadvertent exclusion of contractual and statutory 
claims from the scope of the legislation below at pp 359—360. 

5 s 2(2) provides that s 14A does not apply in cases of deliberate concealment by the defendant in which 
case reliance can still be made on s 32(1)(b) of the Limitation Act 1980 (UK) which postpones the 
running of time until the plaintiff discovers the concealment or could with reasonable diligence have 
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Reform Committee to preserve the accrual rule in Pirelli because it was established 
law and operates effectively where damage is discoverable within a short period 
of the act responsible for its occurrence.* This reasoning is unconvincing. Bad law 
can never be said to be so well entrenched so as to be incapable of change’ and 
it certainly cannot be assumed that damage will usually manifest itself shortly after 
a breach of duty. As a result of the retention of the Pirelli principle the courts remain 
faced with the question of determining exactly when actionable damage has occurred. 
The inherent uncertainty of pinpointing the exact moment in time when a latent 
defect crystallises into physical damage will often result in cases being decided simply 
on the burden of proof.® This difficult task would have been made considerably 
easier, at least in the context of construction disputes, by the inclusion of a list of 
guidelines which the courts could refer to when asked to adjudicate on this question. 
A statement as to the authoritativeness of the ‘relevant and significant’ test enunciated 
by Judge Stabb QC in London Borough of Bromley v Rush and Tompkins Ltd? and 
some clarification of the significance of the necessity to carry out repairs and the 
effect of damage upon the intended use of property could and should have been 
incorporated into the amending provisions. Although it would be practically 
impossible to codify what will amount to actionable damage in every conceivable 
type of building claim, any assistance, even if of a limited nature, that can be given 
to the courts is desirable." 

The latent damage problem is met by the introduction of a secondary three year 
period running from the date of discovery or reasonable discoverability of significant 
damage (section 14A(4)(b)). Section 14A(5) provides that time will not run until 
the plaintiff is aware of the constituent elements of knowledge contained in section 
14A(6)—(8). Section 14A(6) provides that the requisite knowledge consists: 


(a) of the material facts about the damage in respect of which damages are claimed; and 
(b) of the other facts relevant to the current action. 


The facts about damage which will be regarded as material are set out in section 
14A(7). These are stated to be: 


such facts about the damage as would lead a reasonable person who had suffered such damage 
to consider it sufficiently serious to justify his instituting proceedings for damages against 
a defendant who did not dispute liability and was able to satisfy a judgment. 


The ‘other facts’ referred to in section 14A(6)(b) are set out in section 14A(8). These 
are: 


discovered it. Provision is also made in s 2(1) for persons under a disability. This section inserts s 28A 
into the Limitation Act 1980 (UK), the effect of which is that a plaintiff is given three years from 
the date at which his disability ends to commence proceedings, if that date is later than the date at 
which he ought to have acquired the requisite knowledge under s 14A(6)—(8). However, any extension 
is, by virtue of s 28A(2), subject to the 15 year long-stop laid down in s 14B. See below for a discussion 
of both the knowledge provisions and the long-stop provision. 

6 Cmnd 9390 (1984), paras 3.6, 3.7, 4.4. 

7 See the comments of Toohey J in Trident General Insurance Co Ltd v McNiece Bros Pty Ltd (1988) 
165 CLR 107, 168. 

8 As it did eg in London Congregational Union Incorporated v Harriss & Harriss [1988] 1 All ER 15 
(CA). See Mullany, op cit (n 2), 224. The uncertainty argument was discussed extensively in the 
House of Lords debates on the Latent Damage Bill 1986; see HL Deb vol 471, cols 74—89; HL Deb 
vol 472, cols 797—816; HL Deb vol 473, cols 82—91, 97—128; HL Deb vol 474, cols 8—35. 

9 (1985) 4 Con LR 44, 51 (hereafter referred to as Bromley). 

10 The Scottish Law Commission does not share this view; see No 122: Report on Prescription and 
Limitation of Actions (Latent Damage and Other Related Issues) (1989) pp 10—11. 
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(a) that the damage was attributable in whole or in part to the act or omission which is alleged 
to constitute negligence; and 

(b) the identity of the defendant; and 

(c) if it is alleged that the act of omission was that of a person other than the defendant, 
the identity of that person and the additional facts supporting the bringing of an action 
against the defendant. 


Certainly, the concept of knowledge could have been more succinctly phrased. 
As it stands, the four constituent elements in section 14A mirror those found in 
section 14 of the Limitation Act 1980 (UK) which deals with personal injury claims. 
Their complexity has been the subject of strong criticism'' and may lead to 
considerable difficulties. Of particular concern is the importance placed upon a 
notional defendant who admits liability and can satisfy a judgment in assessing the 
seriousness of damage suffered. This reference was inserted in an attempt to ensure 
that plaintiffs are not penalised for failing to take action as soon as the first trivial 
evidence of damage is known to them.!2 However, it is arguable that against such 
a defendant almost any damage of which the plaintiff was aware would be sufficient 
to start time running.” Indeed, it seems that only if the costs of proceeding which 
cannot be recovered are likely to exceed the damages recoverable that an action 
would be unjustified. Moreover, liability, particularly in building claims, will 
often be disputed and the capacity of those in the construction industry to meet a 
judgment debt uncertain. The degree of damage which would induce a reasonable 
plaintiff to initiate proceedings in these circumstances is likely to be significantly 
greater than the damage that would justify a plaintiff suing a solvent defendant who 
admits liability.5 The insertion of this concept perpetuates unnecessary complexity 
and the uncertainty of its effect casts doubt upon its usefulness at all.'® 

As ‘damage’ may be observable to an expert but invisible to a layman, a person’s 
knowledge is to include that which he might reasonably have been expected to acquire 
from facts observable or ascertainable personally or with the assistance of appropriate 
expert advice, although he will not be fixed with constructive notice of facts which 
an expert fails to detect (section 14A(10)). Three issues arise concerning the operation 


11 See Davies P J, ‘Limitations of the Law of Limitation’ (1982) 98 LQR 249. 

12 See Cmnd 9390 (1984), paras 4.7, 4.8. 

13 See Davies, op cit (n 11), 257—258 and Jones M A, ‘Latent Damage — Squaring the Circle’ (1985) 
48 MLR 564, 569. 

14 This will be rare because costs normally follow the event; see Davies, op cit (n 11), 257—258. McGee A, 
‘Limitation and Professional Negligence’ (1988) 104 LQR 376, 379 suggests that in the context of 
professional advice s 14A(7) may delay the starting point for the purposes of the Act until it is clear 
that substantial loss will accrue because no reasonable person would view the institution of proceedings 
as justified in the contingent climate of the date of the accrual of the action. See also Mullany, op cit 
(n 2), 241—242. It is presently unclear whether this-broad interpretation can be given to the subsection. 

15 See Jones, op cit (n 13), 569. 

16 One amendment tabled in the House of Lords’ debates on the Latent Damage Bill would have removed 
this antiquated phraseology and replaced s 14A(6)—(8) with a single provision. It was suggested that 
time should commence to run from the date that the plaintiff was aware of: 


such facts about the damage that was attributable in whole or in part to the act or omission in 
respect of which damages are claimed, as would lead a reasonable person who had suffered such 
damage to consider it sufficiently serious to justify his instituting proceedings in which such 
damages are claimed. 


This proposal was rejected on the basis that it would have produced what was thought to be an 
inappropriate dichotomy between the provisions to govern latent property damage and the provisions 
in existence for latent personal injury. Concern was also voiced that injustice may be caused as a 
result of the removal of the requirement that the plaintiff be aware of the tortfeasor or the person 
vicariously responsible for the tortfeasor; see Merkin, op cit (n 3), 89. 
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of this provision. Firstly, although it is probably desirable to broaden the definition 
of knowledge beyond actual knowledge, section 14A(10) may give rise to consider- 
able debate as to when a prudent person would seek expert advice. No guidelines 
as to the factors to be taken into account when assessing the reasonableness of the 
plaintiff's conduct were included in the amending provisions. At what stage, for 
example, should the owner of premises call an engineer or surveyor to investigate 
cracks in the walls? Is the plaintiff's financial capacity to consult experts relevant? 
What if due to his social background he is reluctant or afraid to consult ‘profes- 
sionals’? If a plaintiff simply has no idea where or to whom to turn will this be 
taken into account?” Secondly, assuming that advice has been sought, can a client 
rely without question on advice received even if it would be clear upon a considera- 
tion of that advice together with acts taken in reliance upon it that damage had been 
suffered? In some spheres, latent damage may only be discoverable by obtaining 
a second or even third opinion. It seems unlikely that the second limb of section 
14A(10) will be of relevance in these circumstances as it cannot be reasonable to 
expect clients to engage additional solicitors or accountants to check every piece 
of work completed by the first professional.'® The application of the first limb, 
however, will depend upon the particular facts of each case. For example, it could 
not be said that a person requires legal expertise to appreciate the fact that he or 
she has encumbered his or her property by way of a mortgage and that this exposes 
him or her to the possibility of forfeiture of that property. In contrast, the 
plaintiffs in D W Moore & Co Lid v Ferrier® would have needed to possess suffi- 
cient legal knowledge to understand the terms of a restrictive covenant in order 
to realise that it was defective in nature. It follows that in some circumstances the 
decisions reached in previous latent damage cases would remain the same even after 
the 1986 amendments.?! Thirdly, a question arises as to the meaning of the word 
‘expert.’ The term is not defined in the Act and could conceivably encompass persons 
other than those in the business of providing professional advice. Could it be said 
to be reasonable, for example, for a plaintiff to consult a family member, friend, 
workmate, self-proclaimed expert or some other ‘able amateur’ for advice or is 
he confined to those persons who possess professional qualifications?” The legisla- 
tion fails to resolve this question. It would have been preferable to omit altogether 
any reference to the seeking of the advice of experts in that part of the discoverability 
formula which concerns constructive knowledge. It is suggested that the courts can 
be relied upon to decide in particular cases what knowledge can be reasonably imputed 
to the claimant.”3 

The reintroduction of the notion of discoverability will inevitably change the result 
of many professional negligence cases. Given the evidentiary problems associated 
with determining the precise moment in time at which a defect crystallises into 
physical damage, the courts are likely to find it easier to determine when the damage 





17 See Davies, op cit (n 11), 254—255 and Jones, op cit (n 13), 

18 See McGee A, ‘Negligent advice by solicitor: the limitation eee (1988) 4 PN 116, 117 and Jones, 
op cit (n 13), 570. 

19 See Forster v Outred [1982] 2 All ER 753 (CA). 

20 [1988] 1 All ER 400 (CA). 

21 See generally McGee, op cit (n 14), 379. 

22 See Davies, op cit (n 11), 254. 

-23 This view has found favour in New Zealand (see New Zealand Law Commission, Report No 6: 
Limitation Defences in Civil Proceedings (1988) pp 71—72) and Scotland (see Scottish Law Commission, 
Consultative Memorandum No 74: Prescription and Limitation of Actions (Latent Damage) (1987) 
pp 45—48 and No 122: Report on Prescription and Limitation of Actions (Latent Damage and Other 
Related Issues) (1989) p 15). 
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became reasonably discoverable assessed upon an objective basis. It may become 
incumbent upon owners of buildings to conduct regular surveys every twelve months 
to ensure that they are in a position to take advantage of section 14A(4)(b) should 
the need arise.2* However, the reasonable discoverability test could only be said 
to have become the dominant rule if the period running from the date of discovery 
was of the same or longer length than that governing the primary period. It is difficult 
to see why a distinction should be drawn between a plaintiff who suffers overt damage 
and one who has suffered latent damage. Once the fact and cause of the damage 
has been appreciated, the two plaintiffs should be treated the same. Presumably 
it was made on the basis that the Pirelli accrual rule remains the basic one and the 
latent damage sufferer is in a special category.” 

The considerable improvement of the plaintiffs position is subject to the most 
controversial section of the new Act — section 14B — which provides that all actions 
covered by the Act are finally barred (although not extinguished”) by time 15 years 
after the date of the defendant’s breach of duty, whether or not either or both of 
the two periods mentioned have expired or even begun.”’ Some final cut-off point 
was thought necessary to offset the possibility that, with the reintroduction of the 
discovery rule, damage may not be detected for a long period after the negligent 
act.” However, any incorporation of a long-stop period raises two dilemmas: what 
is the most appropriate event to trigger the running of time; and what should be 
the duration of the period within which proceedings may be commenced? 

The election to adopt a breach of duty test as the event to commence the running 
of time is not free from difficulty. One objection is that, depending upon the relevant 
act of negligence, it may be regarded as having occurred at any one of a number 
of stages.” For example, in the context of a building contract, a breach may occur: 


24 It is strongly arguable that the reasonable steps required to be taken by a building owner to discover 
defects would include the entering into of a monitoring contract, especially one offered by the contractor. 

25 See Stanton K M, ‘Reforming Limitations of Actions’ (1986) 2 PN 75, 80. 

26 It is conventional wisdom that limitations legislation operates only to bar the remedy but does not 
extinguish the right; see eg Ronex Properties Ltd v John Laing Construction Ltd [1983] QB 398 (CA), 
404 per Donaldson LJ. This severing of rights and remedies has been strongly criticised particularly 
in the area of conflicts of law where the courts have characterised statutes of limitation as procedural 
or substantive according to whether they provided for extinguishment of title or merely barred the 
remedy; see Falconbridge J D, ‘The Disorder of the Statutes of Limitation’ (1943) 21 Can BR 669. 
This distinction has also been rejected by various law reform agencies including Ontario (see Ontario 
Law Reform Commission, Report on Limitation of Actions (1969) pp 126—133), Saskatchewan (see 
Saskatchewan Law Reform Commission, Proposals for a New Limitation of Actions Act: Report to 
the Minister of Justice (1989) pp 47—49), British Columbia (see Law Reform Commission of British 
Columbia, Report on Limitations; Part 2'General (1974) pp 96—97), New South Wales (see Law 
Reform Commission of New South Wales, First Report on the Limitation of Actions LRC 3 (1967) 
p 323) and Scotland (see Scottish Law Commission, No 122: Report on Prescription and Limitation 
of Actions (Latent Damage and Other Related Issues) (1989) p 20). It was recommended in these 
jurisdictions that there should be an extinguishment of right in all causes of action where the time 
for bringing an action has lapsed. 

27 s 2(2) of the Act stipulates that the long-stop does not operate in cases involving deliberate concealment. 
Note, however, that any extension applicable in disability cases is, by virtue of s 28A(2) subject to 
the long-stop. It is similar to the American repose statutes which generally supplement or override 
discovery rules by placing outer time limits ranging from five to twelve years on claims where the 
hardship to the defendant has appeared the greatest. 

28 Compare this to the position in Ontario where, until recently, this possibility had not been the subject 
of concern; see Ontario Law Reform Commission, Report on Limitation of Actions (1969); Ontario 
Bill 160, An Act to Revise the Limitation Act. But note now Canadian Bar Association — Ontario: 
Submission to the Attorney General for Ontario Re: Preliminary Report on the Reform of the Law 
of Limitations of Actions (1989). The absence of ultimate periods in the limitation legislation governing 
personal injury claims reveals that the risk has been perceived as acceptable in other contexts. 

29 See Merkin, op cit (n 3), 97. 
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(1) when the building was incorrectly designed; 

(2) when the building, although correctly designed, was incorrectly drawn on 
the relevant plans; 

(3) when plans, either incorrectly designed or drawn, were submitted for the 
contractor’s tender; 

(4) when the defective building was constructed; 

(5) when the building or that part of it containing the defect was improperly 
inspected; 

(6) when the building, while in a defective state, was handed over on completion. 


It has also been suggested that the primary reason why the long-stop should not 
run from the breach of duty is due to the concept of ‘continuing breach’ which would 
undermine the whole purpose of the long-stop.* In Midland Bank Trust Co Ltd v 
Hett, Stubbs & Kemp?! Oliver J viewed a solicitor’s failure to register an option 
to purchase land on behalf of his client as being of a continuing nature. As the solicitor 
had an opportunity to remedy his initial breach of duty and did not do so, his client’s 
action in contract was held to accrue on the date that this possibility expired, that 
is, at the time the option was defeated. This reasoning is equally applicable to tortious 
actions. By implication, where a defendant is able to remedy the consequences of 
his initial negligence before actionable damage is suffered he will be viewed as being 
in continuing breach of his duty to take reasonable care until the time beyond which 
rectification is no longer possible, that is, the date of damage. It follows that certain 
forms of negligence may fall outside the ambit of section 14B thus defeating the 
parliamentary objective of certainty. It may even be possible to view a general and 
continuing duty to take care as multi-faceted in nature with the result that the date 
of breach of one aspect of that duty may not be conclusive as to the period left 
in which claims may be brought. For example, since a structural engineer engaged 
under the standard contract to design and supervise a project is under a continuing 
duty to ‘see the project through,’*? a claim for damage for defective design work 
carried out more than 15 years before the issue of a writ may not be barred, if 
performance of his supervisory duty was carried out within the period of 15 
years.” These difficulties could, however, be remedied by deeming the breach to 
have occurred at some ascertainable point such as the date when, but for the 
defendant’s negligence, the duty should have been performed.* Alternatively, if 
the long-stop ran from the date of completion, these problems would be resolved 
(at least in the context of defective premises) and, given the widespread use of 
Practical Completion Certificates, would provide a more readily ascertainable point 
in time than the breach of duty.** Although there is precedent for such a provi- 





30 See Jones, op cit (n 13), 571—574. For some unexplained reason the Committee did not consider 
this to be a ‘substantial objection’; see Cmnd 9390 (1984) para 4.12. 

31 [1979] Ch 384. 

32 See eg Edelman v Boehm (1 May 1964, SA Law Society Judgment Notices per Napier CJ) (quoted 

in Chelmsford District Council v T J Evers (1983) 25 BLR 99, 106 per Judge Smout QC) and Brickfield 

Properties Ltd v Newton [1971] 3 All ER 328 (CA), 336 per Sachs LJ. 

However, the court may elect to distinguish between a claim for negligence in the design of a building 

and a claim for negligence in supervising its erection in purported compliance with that design. On 

this view where the design was carried out outside the long-stop period a claim for defective design 

would be barred notwithstanding that supervision by the designer was carried out within the period. 

See Brickfield Properties Ltd v Newton [1971] 3 All ER 328 (CA), 332—333 per Sachs LJ and Equitable 

Debenture Assets Corporation Ltd v William Moss Group Ltd (1984) 2 Con LR 1, 41 per Judge Newey 

QC. i 

34 See Jones, op cit (n 13), 574. 

35 It has been asserted by the Scottish Law Commission that some uncertainty of operation would result 
from the provision in some building contracts for the issue of interim Progress Certificates after the 
completion of each section of a project; see Report No 122 (1989) p 23. Where the act or omission 
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sion, the Law Reform Committee rejected this partly because of unfairness to 
defendants where completion of a large project takes place many years after the 
breach of duty, and partly because there might be difficulties in adapting the concept 
of completion to claims not involving defective premises.” Many of the difficulties 
could have been avoided by the recognition that it may not be possible to treat every 
kind of claim as subject to the same set of rules. It may well have been preferable 
to devise one trigger for building contracts and a different trigger for claims of 
professional negligence, although this proposal was rejected in the House of Lords 
in the course of debates on the Latent Damage Bill 1986.38 

In attempting to compromise the conflicting interests of both parties, a balance 
has to be struck between the victim who could see his action barred before he knew 
it existed, and the prejudice defendants face when confronted with claims arising 
years after documents have been lost or destroyed, memories have faded, or witnesses 
have died.” In achieving this balance the scales should tip in favour of the innocent 
plaintiff. Morally, there is no reason why a person affected by another’s negligence 
should not have as good a claim if the negligence occurred 100 years, rather than 
100 days, previously.® Although the wider public interest in preventing the waste 
and cost involved in the litigation of stale claims would seem to require some degree 
of finality, this need is not so strong as to permit the law of limitation to prevent 
owners of defective buildings being afforded protection against negligent defendants. 
Whilst 15 years from the date of the defendant’s breach of duty is probably sufficient 
to cover most building cases, the possibility still remains that a plaintiff will be 
time-barred before he knew, or ought to have known, of his cause of action.*! To 
take an even more extreme example, if damage does not occur until 16 years after 
the date of the defendant’s breach of duty, the plaintiff will be time-barred before 
his action ever accrued.” 


which gives rise to damage takes place during the initial stages of a project the question arises whether 
the long-stop period would run from the date of the first interim certificate issued after that act or 
omission or from the date of the Practical Completion Certificate. It is submitted that in all construction 
cases time should commence from the date the entire structure, as distinct from its individual components, 
is, for all practical purposes, complete, ie the date of issue of the Practical Completion Certificate. 
No uncertainty could be said to flow from the adoption of this rule. Where building contracts are 
silent on the question of Progress Certificates this matter will not even arise. 

36 Defective Premises Act 1972 (UK), s 1(5). 

37 See Cmnd 9390 (1984), para 4.12. When eg can a cause of action be said to accrue in relation to 
a negligently prepared conveyancing transaction which gives rise to defective title to property 
discoverable only upon a later sale? Is it when the client paid the purchase price and took possession 
of the property, when his title was registered or the date when the solicitor rendered his account for 
payment? When eg is work performed under a retainer fee complete? The Official Referees who deal 
with many of the defective building claims were consulted by the Committee and were found to view 
the introduction of a completion date test as undesirable; see Merkin, op cit (n 3), 96. 

38 The proposal would have introduced a completion test coupled with a 12 year long-stop period to 
be applicable only in actions relating to defective buildings; see Merkin, op cit (n 3), 97. The adoption 
of a dual starting point has also been rejected by the Scottish Law Commission; see Report No 122 
(1989) p 24. 

39 There will come a point in time where the evidence of the true facts will have deteriorated to such 
an extent that it may not be reliable to support a fair decision; see Costigan v Ruzicka [1984] 6 WWR 1 
(ACA), 11 per Laycroft JA. 

40 See Colbey R, ‘The Limitation Acts & latent damage’ (1985) 4 Litigation 320, 326. The suggestion 
that there be no limitation period was put to the English Law Reform Committee and discussed in 
its Twentieth Report (Interim Report on Limitation of Actions: In Personal Injury Claims), Cmnd 5630 
(1974) pp 9—10. Although the analysis relates to personal injury claims many of the arguments are 
applicable in a wider context. 

41 See Dennis v Charnwood Borough Council [1983] QB 409 (CA). The 15 year limit will also leave 
a number of professional advice cases, such as a defective will or conveyance, barred by the long-stop. 

42 The corrosion of reinforced concrete structures (‘concrete cancer’) falls into the rare category of building 
failures where either of these two situations could conceivably eventuate; see Mullany N J, ‘“Concrete 
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Rather than extending the long-stop period to 20 years (something that the Law 
Reform Committee thought undesirable”), it may have been appropriate to allow 
a judicial discretion to extend the period in the most exceptional cases. Although 
it could be argued that the existence of the possibility that time might be extended 
creates the very uncertainty that the legislation sought to avoid,* it is submitted 
that such a discretion be exercisable within defined limits — for example, where 
greater hardship would be caused by not allowing the action to proceed than it would 
by so allowing it. The incorporation of defined principles of this nature could be 
structured so as to prevent the arbitrary exercise of discretion without prejudicing 
flexibility. As the majority of building problems will probably manifest themselves 
within 15 years, it is envisaged that, even if a discretion were allowed, it would 
need only to be applied in the rarest of cases and even then it is probable that the 
extension would not need to be of great length (although due to the nature of some 
mechanical and chemical modes of deterioration, this cannot be stated with absolute 
certainty). Extensions in the context of professional advice, however, may need 
to be of a longer duration. The English,“ New Zealand” and Australian courts 
(save for Western Australia) presently have the power in cases involving personal 
injury to extend time beyond the primary period where justice requires it. There 
seems to be no reason why in this context any distinction should be drawn between 
personal injury and property loss. This philosophy has already found favour in the 
Australian Capital Territory where there is a judicial discretion to extend the primary 
period in claims involving damage to property for up to 15 years in exceptional 
cases.” Providing set guidelines were laid down for the exercise of the discretion, 
the unusually ‘hard cases’ could be dealt with effectively without the risk of prejudice 
to either party. 

Predictably, the Royal Institute of British Architects (RIBA) thought the 15 year 
long-stop period was excessive and proposed a 10 year limit coupled with the 
suggestion that ordinary building insurance should be extended after that period 
to cover latent defects.® However, this would not be cheap or easily obtainable, 





Cancer” — Its Limitation Implications’ (1989) 5 Building and Construction Law 197. It is theoretically 
possible, following Lord Fraser’s creation of an exception to the normal accrual rule where buildings 
are ‘doomed,’ that this may also occur under the common law. However, the scope of this exception 
has been confined considerably by subsequent decisions; see Mullany, op cit (n 2), 230—233. 

43 Cmnd 9390 (1984), paras 3.4, 3.9, 4.19. 

44 ibid. 

45 See the Law Reform Committee of The Law Society comments to the Sub-Committee on Latent Damage 
in (1982) 79 L Soc Gaz 390. Davies, op cit (n 11) recommends giving the courts a very wide discretion 
in limitation matters. 

46 s 33 of the Limitation Act 1980 (UK) confers a judicial discretion to extend the limitation period in 
personal injury claims if that would be equitable having regard to a list of incorporated guidelines. 
For discussion of the English provision see Morgan D, ‘Limitation and Discretion: Procedural Reform 
and Substantive Effect’ (1983) 1 CJQ 109 and Davies, op cit {n 11), 260-271. 

47 See Limitation Act 1950 (NZ), s 4.7. 

48 See Limitation of Actions Act 1936 (SA), s 48; Limitation of Acts Act 1958 (Vic), s 23A; Limitation 
of Actions Act 1969 (NSW), ss 57—58; Limitation of Actions Act 1974 (Qld), ss 30—31; Limitation 
Act 1974 (Tas), s 5; Limitation Act 1981 (NT), s 44; Limitation Act 1985 (ACT), s 40. The Acts 
Amendment (Asbestos Related Diseases) Act 1983 (WA) is different in that it makes the limitation 
period run in cases involving asbestos-related diseases for three years from the date of knowledge 
but does not give the court any overriding discretion to disregard the normal limitation period. 

49 See Limitation Act 1985 (ACT), s 40. Such a discretion also exists in South Australia (Limitation 
of Actions Act 1936, s 48) and Northern Territory (Limitation Act 1981, s 44) although these provisions 
only allow the period to be extended by a few months. These sections are examined in more detail 
at pp 375—378 below. 

50 See Geal A, ‘Limitation and Latent Damage — RIBA’s Response’ (1985) 1 PN 155; ‘Latent Damage 
and its Limitations’ (1984) 134 New LJ 1073. 
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and such a proposal ignores the basic underlying notion of the law that an innocent 
plaintiff has a right to civil justice. He should not have to resort to expensive 
alternatives to compensate for its inadequacies. Those involved in the English 
construction industry would do well to compare their position to that of their Scottish, 
South African and European counterparts, who must contend with long-stop periods 
considerably longer than 15 years.*' Rather than trying to shirk their responsi- 
bilities, they should undertake to accept full responsibility to those whom they serve, 
including full legal liability for loss caused by their failure. 

Section 3 of the Act grapples with the concern raised by Lord Fraser in Pirelli 
that fresh limitation periods may accrue upon successive purchases of property. 
Subsection (1) allows a fresh cause of action to accrue to the purchaser on the date 
he acquired -an interest in the property, if a cause of action has already accrued 
to the previous owner or other vendor without his being aware of the material facts 
which would ground his claim.** The later owner is then given a choice of two 
limitation periods (subject to the 15 year long-stop): either six years from when 
the property first suffered damage or three years from the date on which he acquired 
the relevant knowledge. Section 3 would therefore appear to obviate the need for 
any transfer or assignment of the original cause of action from the original owner 
to the subsequent owner of any property as envisaged by Judge Newey QC in Perry 
v Tendring District Council® and Ryeford Homes Ltd v Sevenoaks District 
Council.** Section 3(2) avoids the risk of a series of limitation periods running in 
relation to one property by the use of two levels of legal fiction. It stipulates that 
the cause of action acquired by the purchaser is treated as based upon a breach of 
a duty owed to the original owner, and that, for limitation purposes, the cause of 
action shall be treated as having accrued at the date that it accrued to the original 
owner. This latter notion is the major concern with section 3. While it will probably 
prevent an innocent purchaser being left without a remedy, it conflicts, like Lord 
Fraser’s dictum, with the axiom of common law that time cannot run against a plaintiff 
lacking a proprietary interest." It simply should not be possible for a cause of 
action to accrue in favour of a person until some interest in the property in question 
has been acquired by that person. Although common law principles can probably 
never be said to be so entrenched as to be incapable of change, legislative reformers 
should look long and hard at the implications of declaring the law to be otherwise 
than it has always been accepted. 

The drafting of section 3 is arguably too wide. Other than in the sidenote, no 
mention is made of the fact that the section deals with latent damage. It has been 
observed that this deficiency may lead to its application in circumstances other than 
where damage has arisen from a defect such as that caused by the independent acts 
of a third party. This point is illustrated where goods to be supplied under an 


51 In Scotland the discoverability principle is subject to a 20 year limit after the date on which damage 
occurred; (see Prescription and Limitation (Scotland) Act 1973, ss 7, 11(1)). South Africa, Austria, 
Belgium, West Germany and Holland have a limit of 30 years from the date of the wrongful act, 
while in France a 30 year period runs from the date damage is apparent! See New Zealand Law 
Commission, Preliminary Paper No 3: The Limitation Act 1950 — A Discussion Paper (1987) p 35. 

52 Note that by virtue of s 3(4), subs (1) does not apply where a transferee’s interest accrues by operation 
of law (eg in the case of a personal representative). 

53 (1984) 30 BLR 118, 142—143. 

54 (1989) 46 BLR 34, 45. 

55 See eg Margarine Union GmbH v Cambay Prince Steamship Co Ltd [1969] 1 QB 219, 250 per Roskill J; 
Sutherland Shire Council v Heyman (1985) 157 CLR 424, 493 per Brennan J and Leigh & Sillavan 
Ltd v Aliakmon Shipping Co Ltd [1986] 1 AC 785 (HL), 809—810 per Lord Brandon. For discussion 
see Mullany, op cit (n 2), 233—236. 

56 See the letter by E Griew in (1986) 136 New LJ 1201. 
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export contract are damaged by a carrier before the property or risk in them has 
passed to the purchaser. Although the purchaser would be denied an action against 
the carrier at common law,” section 3 would, on a literal reading, provide him 
with one in this situation.*8 Clearly, it was not intended that the provision have 
such a potentially far-reaching ambit. 

It does not seem to be entirely fair that the purchaser’s rights are determined solely 
by the state of knowledge of persons previously interested in the particular subject 
matter. The tests that govern knowledge for the purposes of section 3 are the same 
as those outlined in section 14A(7) and (10). Thus, similar problems to those 
discussed earlier may arise in the context of subsequent purchasers. It is arguable, 
for example, that due to the retention of the reference to a notionally solvent and 
admittedly liable defendant on the correct interpretation of section 3 the slightest 
manifestation of damage is sufficient to justify an action. Such an interpretation, 
coupled with the concept of ‘constructive knowledge,’ may provide a significant 
hurdle for a plaintiff to clear before he can maintain that he has acquired a fresh 
action under section 3.6! It may prove difficult for a purchaser to show that there 
was nothing whatsoever to alert a previous owner that damage had been suffered 
during his tenure or that any manifestation of damage that had occurred was so 
minimal that no reasonable person would have attempted to seek an uncontested 
judgment. The threshold level of the knowledge required to be possessed may be 
so low as to effectively preclude section 3 from ever coming into operation to assist 
subsequent purchasers. Property owners will have to await judicial clarification on 
this point. 

A preferable solution to the problems of subsequent purchasers, at least in juris- 
dictions which permit recovery for pure economic loss, would be to recognise 
that the loss suffered in these cases is economic arising upon the discovery of the 
defects.® If a defect manifests itself during a subsequent purchaser’s ownership he 
should be able to sue for the diminution in the value of his asset and for repair costs. 
On the other hand, no cause of action should accrue to subsequent owners if defects 
become apparent before the property has been sold. As previously noted,“ no 
hardship would ensue because any inadequacy would probably be offset by a cheaper 
sale price. If, however, like the New Zealand judiciary, other Commonwealth 
courts recognise that there is a duty upon vendors who have knowledge (actual or 
constructive) of damage to disclose this information to unsuspecting purchasers, 
it may be possible to pursue a remedy against an original owner for any failure 
to reveal such knowledge.* 





57 See Leigh & Sillavan v Aliakmon Shipping Co Ltd [1986] 1 AC 785 (HL). 

58 See Griew, op cit (n 56). 

59 See s 3(5) and (6). 

60 See pp 350—352. 

61 See Merkin, op cit (n 3), 134. 

62 Note the difference in approach on this issue between the English courts in D & F Estates Ltd v Church 
Commissioners for England [1989] AC 177; Greater Nottingham Co-Operative Society Lid v 
Cementation Piling and Foundations Ltd [1989] QB 71 (CA); Simaan Contracting Co v Pilkington 
Ltd (No 2) [1988] QB 758 (CA); Murphy v Brentwood District Council [1990] 2 All ER 908 (HL) 
and Department of the Environment v Thomas Bates & Son [1990] 2 All ER 943 (HL); and the Australian 
High Court in Sutherland Shire Council v Heyman (1985) 157 CLR 424 and Hawkins v Clayton (1988) 
164 CLR 539. Note also the approach taken by the Canadian Supreme Court in BDC Ltd v Hofstrand 
Farms Ltd [1986] 3 WWR 216 and Central Trust Co v Rafuse (1987) 31 DLR (4th) 481. 

63 See the discussion of the classification of the loss suffered in Mullany, op cit (n 2), 227—230. 

64 ibid, 235-236. 

65 See Bowen v Paramount Builders (Hamilton) Ltd [1977] 1 NZLR 394, 415 per Richmond P. 

66 Rafferty N, ‘Limitation Periods in Negligence and the Hidden Cause of Action’ (1987) 12 Can Bus 
LJ 338, 365 argues that in the absence of deliberate and active concealment by the vendor the subsequent 
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Given that the opportunity was there to conduct a complete analysis of the Pirelli 
dilemma, it is regrettable that the Act does not address the authority of the ‘doomed 
from the start’ exception. Although the courts have seemingly narrowed the scope 
of this troublesome concept to the point where it is doubtful whether it will ever 
be applied,” a legislative statement that the notion does not reflect the law would 
have been conclusive. 

Parliament also let slip the chance to put beyond doubt the question upon whom 
the burden of proof lies to establish that an action is time barred. One line of authority 
has held that it is sufficient for the plaintiff to establish that his loss occurred at 
some stage within the six year period and that if he satisfies this requirement the 
defendant thereafter bears the burden of showing damage did occur outside the 
limitation period; that is, for all intents and purposes that the onus of proof lies 
upon the defendant. One would think that it is quite right for a defendant having 
pleaded a defence to bear the burden or proving it. However, some doubt has been 
cast on the issue by the Court of Appeal’s rejection of this view in London Congrega- 
tional Union Incorporated v Harriss & Harriss® where it was held that the plain- 
tiff must show that his cause of action accrued on a given day within the six year 
period and only then does the evidential burden pass to the defendants to demonstrate 
that this is incorrect. As a result the plaintiff's claim in this case was defeated as 
there was no evidence as to exactly when the loss had occurred. Given the difficulty 
of determining precisely when damage is sustained this sort of result will inevitably 
recur if this view continues to be adopted. It is submitted that this is not the preferable 
approach. The Act could have put the matter to rest. 

There has been almost no authority which has examined the effectiveness of the 
Latent Damage Act 1986 (UK) in combating the problems of limitation periods and 
latent damage. The one case that has addressed the operation of the Act is of 
significant importance as it clarifies a previously unanswered question of construc- 
tion. One of the legislation’s shortcomings is its failure to define the term ‘negligence.’ 
The question therefore arises whether the ambit of the Act is confined to actions 
in the tort of negligence or extends to actions for breaches of contractual or statutory 
duties to exercise reasonable care and skill. Deputy Judge Rokison QC in Iron Trades 
Mutual Insurance Co Ltd v J K Buckenham Ltd™ considered that the draftsmen 
intended to use the word ‘negligence’ in the tortious sense. His decision not to apply 
the Latent Damage Act 1986 (UK) to contractual claims was based on what he 
referred to as his ‘first impression’”' and an in-depth analysis of the new sections 
in the context of the Limitation Act 1980 (UK). Mr Rokison QC noted that, whilst 
the amending provisions were very similar to the secondary limitation period used 
in relation to personal injuries in sections 11—14 of the Act, there were important 
differences. Of particular significance was that the express reference in section 11 
to actions for breach of duty owed by contract was absent from section 14A(1). 


owner should still retain a cause of action against the negligent party responsible. However, he cites 
no authority for this proposition. 

67 See the discussion of the courts’ treatment of the exception in Mullany, op cit (n 2), 230—233. 

68 See Cartledge v E Jopling & Sons Ltd [1963] AC 758 (HL) (hereafter referred to as Cartledge); The 
Pendrecht [1980] 2 Lloyds Rep 56; Crump v Torfaen Urban District Council (1982) 261 EG 678; 
Perry v Tendring District Council (1984) 30 BLR 118; Equitable Debenture Assets Corporation Ltd 
v William Moss Group Ltd (1984) 2 Con LR 1; Bromley (1985) 4 Con LR 44; London Congregational 
Union Incorporated v Harriss & Harriss [1985] 1 All ER 335. See Merkin, op cit (n 3), 19. 

69 [1988] 1 All ER 15. Halsbury’s Laws of England, 14th ed, vol 28, paras 648—652 also adopts this 
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[1989] 2 Lloyds Rep 85 (hereafter referred to as Iron Trades). See McGee, ‘Latent Damage in Contract’ 

(1990) 106 LQR 18. 
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Reference was also made to the fact that the new section 14A operates, by virtue 
of section 14A(2), in substitution for section 2 which stipulates that the basic limitation 
period in tort is six years. In contrast to section 11(2) which stipulates that in personal 
injury cases ‘all time limits established by the preceding provisions of the Act’ do 
not apply, section 14A(2) makes no reference to section 5 which establishes the 
basic time limit for actions founded on contract. Similarly, section 2(2) makes no 
mention of contractual claims in relation to concealed fraud stating only that section 2 
(that is, the tort section) applies to cases that otherwise would have been governed 
by section 14A and 14B. Although Mr Rokison QC did not allude to it, the reference 
in section 14B(1)(a) to the possibility of a cause of action accruing more than 15 
years after the negligent act or omission in question also suggests that the Act was 
specifically intended to apply only to tortious negligence. It has also been asserted 
that contractual claims can have no application in the context of the accrual of actions 
to successive purchasers outlined in section 3.” The use of the word ‘negligence’ 
in that section almost certainly refers to claims in tort because no contract will exist 
between an original wrongdoer and subsequent owners of damaged property. 

Although Mr Rokison QC was referred to the ‘mischief’ the reforms were intended 
to remedy, he regrettably did not canvass the policy issues in sufficient depth. 
Notwithstanding that the Law Reform Committee’s references to ‘negligence’ in 
its 24th Report on Latent Damage were almost certainly references to tortious liability, 
it is doubtful whether the Act was directed solely to alleviate the unfairness caused 
by the limitation rules as they relate to claims in tort. It seems more likely that 
Parliament aimed to remedy the more general problem that causes of action can 
accrue at a point in time before they can be reasonably known to exist. The judicial 
trend of recognising concurrent liability with limited attention being focused on 
whether the duty of care stems from tort or an express or implied contractual term 
was clearly accepted.” However, Mr Rokison QC thought otherwise, stating that 
the amending legislation was intended to continue the distinction drawn between 
actions in tort and contract in the Limitation Act 1980 (UK). On the basis of his 
reasoning, time in contract actions will continue to run for six years from the date 
of the breach irrespective of the plaintiff's knowledge of the damage. The exclusion 
of contractual claims from the scope of the latent damage legislation will ensure 
that a large body of professional negligence actions remain unaffected by the sweeping 
reforms.” Presumably also, on Mr Rokison QC’s approach, the 1986 Act will not 
apply in relation to claims for breaches of statutory duty or to claims for nuisance 
not involving proof of negligence. His decision has confirmed that the omission 
of a definition of ‘negligence’ was a fundamental drafting error which gives the 
Act an undesirably narrow scope. This deficiency must be remedied by amending 
legislation and care taken that legislation enacted in other jurisdictions unequivocally 
defines the area of its operation.” 

The need for clarification is made all the more pressing in the light of recent 
indications that the English courts are reversing from the generally held assump- 


72 Jackson R M, Powell J L, Professional Negligence (London: Sweet & Maxwell, 2nd ed, 1987) p 41. 

73 See Stanton K M, ‘Limitation of Actions; latent damage and the insurance broker’ (1989) 5 PN 158, 
160. Note also Ross M, ‘Latent Damage: Problems Unresolved’ (1987) 3 Const LJ 71, 72-73. 

74 eg, the new time periods will not apply to actions for breach of the duty owed under s 1 of the Defective 
Premises Act 1972 (UK). 

75 It has often proved necessary to clarify the meaning of ‘negligence.’ Eg it is defined in s 1(1) of the 
Unfair Contract Terms Act 1977 (UK) to include the breach ‘(a) of any obligation, arising from the 
express or implied terms of a contract, to take reasonable care or exercise reasonable skill in the 
performance of the contract; [and] (b) of any common law duty to take reasonable care or exercise 
reasonable skill (but not any stricter duty).’ 
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tions concerning concurrent liability. Lord Scarman signalled the first retreat in 
Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank Ltd.” In delivering the Privy 
Council’s advice, his Lordship implied that the existence of a contractual relationship 
between parties excludes the possibility of a tortious claim, expressly stating that' 
one of the reasons for adopting this view was to avoid confusion in relation to 
limitation periods which follows from a duality of actions.” Despite assertions that 
these observations should be seen merely as a plea for judicial restraint in considering 
the effect of a breach of duty in the presence of a contractual nexus between the 
parties or that any wider ramifications can be confined to the banker/client relation- 
ship evident in Tai Hing,” it is suggested that their subsequent endorsements can 
be interpreted as the beginning of the undermining of the whole concept of concurrent 
liability in England.” In light of these recent developments and as a result of the 
decision in Iron Trades, persons in a contractual relationship with the defendant 
will be unable to invoke the provisions of the Latent Damage Act 1986 (UK), thus 
significantly reducing its ambit. 

The Act, which came into force on 18 September 1986, is expressed to apply 
to causes of action which arose before, as well as after, that date. However, much 
of the benefit of the legislation is undone by the fact that it does not have any 
retrospective effect; that is, it does not revive any action which has already become 
barred under the old law, it does not affect any action already commenced, and 
is of no use to subsequent purchasers who acquired their interest in property before 
the Act came into force.® As a result, it is foreseeable that owners of deteriorating 
buildings will continue to be plagued by the harshness of Pirelli for another 15 or 
so years. 

However, despite its cumbersome and complicated language, and the fact that 
some of the problems associated with latent damage remain unresolved, the legislation 
does not deserve the scathing criticism that has been levelled on it from some quarters, 


76 [1986] AC 80 (PC) (hereafter referred to as Tai Hing). 

77 ibid, 107. Note also William Hill Organisation Ltd v Bernard Sunley & Sons Lid (1982) 22 BLR 1, 
29-30 per Cumming-Bruce LJ. 

78 See Banque Keyser Ullman SA v Skandia (UK) Insurance Co Ltd [1987] 2 All ER 923, 950 per Steyn J; 
The Bank of Nova Scotia v Hellenic Mutual War Risks Association (Bermuda) Ltd (The ‘Good Luck’) 
[1988] 1 Lloyds Rep 514, 552—553 per Hobhouse J and Australian Mutual Provident Society v Dowell 
Australia Ltd [1989] ACLD 10 per Rogers CJ. 

79 Cases such as Pacific Associates v Halcrow International Partnership [1987] CILL 382 per Judge 
Davies QC, [1988] CILL 460 (CA); Banque Financière de la Cité SA v Westgate Insurance Co Ltd 
[1989] 2 All ER 952 (CA), 1011 per Slade LJ; National Bank of Greece SA v Pinios Shipping Co 
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Mutual War Risks Association (Bermuda) Ltd (The ‘Good Luck’) [1989] 3 All ER 628 (CA), 663—664, 
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in contract and tort; see eg Groom v Crocker [1939] 1 KB 194; Clark v Kirby-Smith [1964] Ch 506 
and Bagot v Stevens, Scanlon & Co Ltd [1966] 1 QB 197. There has been a vast amount of academic 
writing on this subject. See eg Reynolds F M B, ‘Tort Actions in Contractual Situations’ (1985) 11 
NZUL Rev 215; Mason K, ‘Contract and Tort: Looking Across the Boundary from the Side of Contract’ 
(1987) 61 ALJ 228 and Holyoak ‘Concurrent liability in tort and contract’ (1990) 6 PN 113. Although 
the Australian High Court has yet to decide a case which turns on the issue of concurrent liability, 
there are dicta which indicate that in Australia a professional’s liability to his client may co-exist in 
tort and contract; see Voli v Inglewood Shire Council (1963) 110 CLR 74, 84 per Windeyer J and 
Max Garrett v Tobias (1976) 50 ALJR 402, 403 per Barwick CJ. But see F W Nielsen (Canberra) 
Pty Ltd v PDC Constructions (ACT) Pty Ltd (1987) 3 BCL 387, 390 per Kelly J and Deane J’s obiter 
comments in Hawkins v Clayton (1988) 164 CLR 539, 584—585 rejecting the notion that an identical 
duty of care could lie in both tort and as an implied contractual term between the same parties. 

80 See ss 4, 5. Presumably the object of these provisions is to ensure that defendants are not deprived 
of any limitation defence which accrued before the Act came into force. 
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particularly in relation to the length of the long-stop.*! Whilst the Act certainly 
does not provide the perfect solution to all the difficulties raised by the issue of 
latent damage, it represents a considerable improvement on the previous state of 
the law in England.” 


Canada 


In recent years the problems associated with limitation of actions have occupied 
a considerable portion of the time of the various Canadian law reform agencies and 
other bodies.*? However, to date, British Columbia is the only province which has 
enacted comprehensive legislative reform.* 


British Columbia 


Basically, the Limitation Act RSBC 1979 c 236 operates by laying down various 
general accrual rules for the kinds of actions covered by the legislation, rendering 
some of those actions subject to a discoverability test and all of them to an overriding 
long-stop period. Section 3 provides for three basic fixed year limitation periods 
and for a fourth period of indefinite duration.® Jt categorises all actions covered 
by the Act and allots to them one of the four periods. Of particular importance for 
present purposes is section 3(1)(a). It provides that in relation to actions for damages 
‘in respect of injury to person or property, including economic loss arising from 
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be considered by the author at a later date. , 

83 See eg Ontario Law Reform Commission, Report on Limitation of Actions (1969); Ontario Ministry 
of the Attorney General, Discussion Paper on Proposed Limitations Act (1977); Canadian Bar 
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(1986), Limitations (1989); Uniform Law Conference of Canada, Draft Uniform Limitations Act, 
Proceedings of Sixty-Fourth Annual Meeting (1982); Newfoundland Law Reform Commission, Report 
on the Limitation of Actions (1986); Saskatchewan Law Reform Commission, Proposals for a New 
Limitation of Actions Act: Report to the Minister of Justice (1989); Manitoba Law Reform Commission, 
Report on Limitation of Actions: Time Extensions for Children, Disabled Persons and Others (1979); 
Office of the Attorney General (New Brunswick), Law Reform Branch, Limitations Act, Discussion 
Paper (1988). 

84 Nova Scotia has attempted to combat the problem of latent damage by incorporating a judicial discretion 
to permit the commencement of an otherwise time-barred action if it appears equitable to do so. The 
court is directed under s 2A(4) of the Limitation of Actions Act SNS 1982 c 33 to consider the identical 
list of factors contained in s 33(3) of the Limitation Act 1980 (UK) including the length of and the 
reasons for the delay on the part of the plaintiff. Unlike the English statute s 2A is not restricted to 
actions for personal injuries but extends to most personal actions. In Manitoba a court may, pursuant 
tos 14(1) of the Limitation of Actions Act RSM 1987 c L150, grant leave to an applicant to commence 
or continue an action otherwise statute-barred, if it is satisfied that the application for leave was brought 
within 12 months from ‘the date on which the applicant first knew, or, in all the circumstances of 
the case, ought to have known, of all material facts of a decisive character upon which the action 
is based.’ Both provinces provide for an ultimate limitation period. s 2A(6) of the Nova Scotia Act 
states that this is four years after the expiry of the limitation period for the particular action in question 
and s 7(5) of the Manitoba Act provides that this is 30 years after the acts or omissions that gave 
rise to the cause of action. 

85 The general periods are two, six or ten years depending upon the nature of the action in question. 
s 3(3) deals with those actions which are not governed by time constraints. 
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the injury, whether based on contract, tort or statutory duty’ a person shall not 
commence proceedings after the expiration of two years after the date on which 
the right to do so arose. Actions for professional negligence or negligent misrepresen- 
tation which do not result in physical injury to person or property, however, are 
subject to a six year period laid down in section 3(4) which applies to all actions 
not specifically provided for in the Act. This distinction is undesirable. It makes 
no sense to subject an action against a building professional whose negligence caused 
a building to deteriorate or collapse to'a limitation period of two years but allow 
an action against a lawyer who negligently fails to lodge a caveat so that title to 
the building is lost to be commenced up to six years after the event causing the 
loss. A distinction should not be drawn between negligence causing physical damage 
and negligence causing purely economic loss. Both actions are based upon the breach 
of a duty of care and should be treated in the same manner for limitation purposes. 

The general limitation periods laid down in section 3 must be read in the light 
of the far-reaching reform enacted in section 6(3) of the Act which provides that: 


The running of time with respect to the limitation periods fixed by this Act for an action 


(a) for personal injury; 

(b) for damage to property; 

(c) for professional negligence; 

(d) based on fraud or deceit; 

(e) in which material facts relating to the cause of action have been wilfully concealed; 
(f) for relief from the consequences of a mistake; 

(g) brought under the Family Compensation Act; or 

(h) for breach of trust not within subsection (1) 


is postponed and time does not commence to run against a plaintiff until the identity of the 
defendant is known to him and those facts within his means of knowledge are such that a 
reasonable man, knowing those facts and having taken the appropriate advice a reasonable 
man would seek on those facts, would regard those facts as showing that 


(Gi) an action on the cause of action would, apart from the effect of the expiration of a limitation 
period, have a reasonable prospect of success; and 

(j) the person whose means of knowledge is in question ought, in’his own interests and 
taking his circumstances into account, to be able to bring an action. 


For the purposes of section 6(3) ‘facts’ are stated in subsection 4(b) to include: 


(i) the existence of a duty owed to the plaintiff by the defendant; and 
(ii) that a breach of a duty caused injury, damage or loss to the plaintiff. 


Thus, for the actions to which section 6(3) applies, the basic accrual rules in section 3 
are redundant. If a claimant becomes aware of his claim after the accrual date, 
section 6 controls the commencement of the running of time. There are some 
significant reservations concerning the operation of this section. An anomaly exists 
in that the postponement of actions in negligence for purely economic loss will not 
be allowed under section 6(3) save for those against a negligent professional. The 
Canadian Supreme Court sidestepped dealing with this problem when examining 
the operation of the section in Kamloops v Nielsen. Wilson J was able to do so 
by construing the action in question as one for property damage when applying the 
Act.” If the loss suffered in these sorts of cases is recognised as economic damage 
arising upon the discovery of defects then, assuming that recovery for pure economic 
loss is permissible, this problem is avoided. Alternatively, the situation could be 


86 (1984) 10 DLR (4th) 641 (hereafter referred to as Kamloops). 
87 ibid, 648. 
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clarified by deleting the reference in section 6(3)(c) to ‘professional negligence’ 
and substituting the words ‘for economic loss arising from breach of a duty of care, 
whether the duty arises in tort or contract or by statute. 88 

Some debate has arisen as to the effect of the phrase ‘facts within his means of 
knowledge.’ Whereas the identity of the defendant must be actually known to the 
claimant, it is not clear whether a constructive knowledge test applies to other facts. 
No definition of the phrase is provided in the Act. It may, therefore, refer to the 
claimant’s actual means or those of a reasonable person in his position. The Alberta 
Institute of Law Research and Reform was of the view that it can be implied that 
a plaintiff will be charged with constructive knowledge of facts even if he does not 
have actual knowledge of them. 

The requirement in section 6(3)(i) that the claimant know that his action would 
have ‘a reasonable prospect of success’ introduces an undesirable subjective element 
into the date of knowledge test and it is suggested for this reason that it should not 
be part of the equation. To require a court to ascertain when a usually lay claimant 
was possessed of sufficient knowledge of the legal consequences of factual events 
serves no purpose but to introduce an added burden.* 

The vague and obscure language in section 6(3)(j) is also cause for concern. Time 
begins to run when a claimant ‘ought .. . to be able to bring an action.’ Presumably, 
it was intended to mean that time does not commence to run until a claimant would 
regard the injury as being sufficiently serious to warrant bringing an action. However, 
by referring to ‘his own interests and taking his circumstances into account,’ the 
legislature has canvassed the possibility that other factors may justifiably delay the 
commencement of proceedings. No guidelines as to what these would be were given. 
Does a lack of the necessary financial capacity to begin a law suit justify a delay 
in proceeding against a negligent defendant? Will a delay due to the fear of losing 
job security as a result of suing an employer be taken into account? The introduction 
of the notion of self-interest without some indication as to how these sorts of questions 
will be answered cannot help but give rise to unnecessary uncertainty. 

The legislature seems to have anticipated Lord Fraser’s reasoning in Pirelli 
concerning successive purchasers and the possibility of the continual postponement 
of time. Section 6(4)(c) gives statutory effect to His Lordship’s comments by attri- 
buting the knowledge or means of knowledge of a predecessor in title to a subsequent 
owner where the subsequent owner ‘claims through’ a predecessor. The City in 
Kamloops sought to utilise this provision by arguing that the original owner’s 
knowledge could be imputed to the plaintiffs who were accordingly statute barred 
due to the.original owner’s failure to litigate. Wilson J rejected this argument on 
the basis that the plaintiff was not ‘claiming through’ the original owners, who had 
been fully aware of the structural defects in the house and had ignored a stop work 


88 This phraseology was used in a Limitations Bill introduced into the Ontario Parliament which did 
not receive its second or third readings. See below at p 366 for a more detailed discussion. 

89 See Limitations (1986) p 122. This interpretation is consistent with the recommendation made by the 
Law Reform Commission of British Columbia that ‘the appropriate criteria to apply in determining 
when relief would be available [insofar as the state of knowledge of the potential plaintiff is concerned] 
should be the behaviour of the hypothetical reasonable man’; see Report on Limitations: Part 2 General 
(1974) p 74. 

90 This element was rejected by the English 1974 Orr Law Reform Committee in the context of personal 
injury (see Twentieth Report (Interim Report on Limitation of Actions: In Personal Injury Claims), 
Cmnd 5630 (1974) para 53), the Alberta Institute of Law Research and Reform (see Limitations (1986) 
p 119) and the New Zealand Law Commission (see Report No 6: Limitation Defences in Civil 
Proceedings (1988) p 74). 
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order issued by the City.” Difficulties may arise in future cases in determining 
when purchasers are ‘claiming through’ a predecessor in title. Some guidance has 
been offered by Wilson J who is of the view that a subsequent purchaser has a 
separate cause of action unless a prior owner could have taken action against the 
defendant.” 

Perhaps the greatest concern with the British Columbian legislation is the operation 
of its long-stop provision. Section 8(1) provides: 


no action to which this Act applies shall be brought after the expiration of 30 years from 
the date on which the right to do so arose, or in the case of an action against a hospital .. . 
or hospital employee acting in course of employment as a hospital employee, based on 
negligence, or against a medical practitioner based on professional negligence or malpractice, 
after the expiration of 6 years from the date on which the rights to do so arose. 


Problems arise because the thirty year period is said to commence from the time 
the right to bring an action arose. This was interpreted by the British Columbian 
Court of Appeal in Bera v Marr® to mean ‘the date upon which the cause of 
action was complete; the date upon which all the elements of the cause of action 
had come into existence.’** Now that the discovery rule has become entrenched in 
Canadian jurisprudence, plaintiffs may, on the basis of section 8, have as long as 
thirty years after the damage was first discovered to bring their actions! The decisions 
in Kamloops,” Consumer Glass Co Ltd v Foundation Co of Canada% and Central 
Trustee Co v Rafuse®” have, therefore, effectively prevented the section from 
achieving its objective; namely to ensure that, with the introduction of the notion 
of discoverability, limitation periods are not suspended for decades after the 
occurrence of the events upon which claims are based. This dilemma was addressed 
in Bera v Marr.” Esson JA pointed out that section 8 had been enacted at a time 
when a cause of action in tortious negligence accrued upon the first occurrence of 
damage irrespective of the sufferer’s state of knowledge.” His Honour observed 
that the phrase ‘the date on which the right to [bring an action] arose’ should be 
seen as merely referring to the law as it had existed after Cartledge, and should 
not, therefore, be interpreted in the light of Kamloops. To do so, he said, would 
be ‘destructive of a balanced legislative scheme.’ Although this reasoning seems, 
with respect, to be acceptable, it would be better to amend the phraseology in section 8 
to avoid a repetition of this kind of problem. Even assuming that the potential for 
an exceptionally long cut-off period can be averted, it is strongly arguable that a 
thirty year period from the date damage is first suffered is still excessively long 
and unfairly prejudicial to defendants. 


Ontario 
The statutory scheme of classifying different actions into different groups each with 


91 (1984) 10 DLR (4th) 641, 686—687. 

92 ibid. 

93 [1986] 3 WWR 442. 

94 ibid, 456. The Court of Appeal reversed the first instance decision of Lander J in Bera v Marr (1985) 
61 BCLR 195 on this point. 

95 (1984) 10 DLR (4th) 641 (SC). 

96 (1985) 20 DLR (4th) 126 (Ont CA). 

97 (1987) 31 DLR (4th) 481 (SC). 

98 [1986] 3 WWR 442 (BCCA). 

99 ibid, 457, 469, 471. 
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different limitation periods has been advanced by the Ontario Law Reform Commis- 
sion. It recommended that there be enacted an extension procedure in actions for 
personal injury, property damage and professional negligence in cases where the 
claimant was unaware that he had a cause of action."* The extension would be 
granted where a potential plaintiff was unaware of the material facts which, if he 
were a reasonable person knowing those facts and having obtained appropriate advice 
with respect to them, would have been of a decisive character in determining that 
he had an action, which would have a reasonable prospect of success and result 
in the award of damages sufficient to justify bringing it. The difficulties asso- 
ciated with the reference in knowledge provisions to advice and the prospect of 
an action’s success have already been noted.'* The Commission recommended 
that applications for extensions would be required to be made to the court of appro- 
priate jurisdiction within 12 months of the date the potential plaintiff became aware 
of the relevant material facts. The procedure proposed was of an open-ended 
nature with no outer limit recommended beyond which time could not be 
extended.'% Although it is suggested that the balance of parties’ interests should, 
if anything, lean toward the plaintiff, this proposal is unfairly prejudicial to defendants 
who must be given some indication of the extent of their potential liability. 

A Bill to revise the Limitations Act RSO 1960 c 214 was introduced in 1983 into 
the Ontario Parliament.” However, it did not receive second and third readings 
and lapsed. The Bill drew heavily upon the British Columbian statute and departed 
from the Ontario Commission’s recommendations in a number of instances. Section 3 
provided for four different fixed year limitation periods and a fifth open-ended period, 
the application of which depended upon the nature of the cause of action in question. 
In relation to actions for damages in respect of injury to persons or property, a 
two year period from the date the action arose was imposed. As is the case with 
the Limitation Act RSBC 1979 c 236, actions for pure economic loss were excluded 
from this category and, as a result, were governed under the six year period laid 
down in section 3(6).'* Section 10 provided that in relation to certain claims only, 
time did not commence to run until the plaintiff knew or, in all the circumstances, 
ought to have known, the identity of the plaintiff and ‘sufficient facts to indicate 
that he [had] a cause of action.’ The requisite facts were not identified. It is unfortunate 
that it was seen as necessary to limit the scope of the discovery rule to certain causes 
of action. The selective application would, no doubt, have led to uncertainties of 
operation. In contrast, however, to the British Columbian Act, the Ontario discover- 
ability formula would have been applicable to all economic loss claims arising from 
a breach of tortious, contractual or statutory duty and would not have been confined 
in this context to actions for professional negligence. The Bill did not provide for 
a long-stop period which would have been, in the absence of a system of compulsory 
insurance, essential for the protection of defendants from stale claims. 

Interest in a new statute is on the rise again. The Canadian Bar Association-Ontario 
(CBAO) has recently submitted a report suggesting that the current Act be repealed 
and new legislation enacted.'” Briefly, its most significant recommendations 
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include the incorporation of: 


(a) one general two year ‘catch-all’ limitation period (subject only to isolated 
exceptions) running from the date the cause at action arose; 

(b) a discoverability rule applicable to all primary periods (but not to any ultimate 
period) which provides that an action will not be barred if the claimant proves 
on the balance of probabilities that he commenced an action within two years 
of the date that he discovered or ought to have discovered the facts giving 
rise to the cause of action. The factors that will be taken into account in 
determining this are: 

(i) knowledge that the injury, loss or damage was sustained, where an 
element of the cause of action; 

(ii) knowledge that this was caused or contributed to by the defendant; 

(iii) knowledge of the identity of the possible defendant. 


They will not include: 

(i) knowledge that the harm or possible breach of duty was sufficiently 
serious to have justified bringing an action; 

(ii) knowledge that the action had a reasonable prospect of success; 

(iii) knowledge of the law applicable to the cause of action or that the 
defendant was under an enforceable legal duty. 


The knowledge of the claimant is deemed to be that of a reasonable person 
who consulted a prudent solicitor who conducted a reasonably diligent 
investigation; 

an ultimate limitation period not shorter than 20 years and not longer than 
30 years which is not extended by the principle of discoverability but may 
be extended by the disability of the claimant. A defendant’s deliberate 
concealment of the injury, loss or damage will also prevent him from relying 
on the ultimate period. 


(c 


— 


Uniform Law Conference of Canada 


The Ontario Bill was chosen by the Canadian Uniform Commissioners as the basis 
of the Draft Uniform Limitations Act 1982.'!° Under the Act, various fixed limita- 
tion periods are allotted to different classes of claims. For present purposes the most 
significant section which governs the running of time of a general period is section 
3(1) which provides that: 


No action for damage for breach of a duty of care, if based on contract, tort or statutory 
duty, where the damage arises from injury to persons or property, including any economic 
loss arising from the injury, shall be brought after the expiration of 2 years after the day 
on which the damage resulting' from the injury first occurs. 


There seems no reason why claims for pure economic loss should be excluded from 
the ambit of this section. Not only is the hallmark of the multi-period scheme, the 
problem of categorisation, a concern, but the fact that the limitation period for claims 
not referred to in section 3(1) runs from the time the right to bring the action arose 
perpetuates the uncertainty of the common law. The problem of latent damage is 
dealt with in section 13. Subsection (2) provides that: 


110 The Newfoundland Law Reform Commission in its Report on the Limitation of Actions (1986) 
recommended the enactment of a statute substantially similar to the Draft Act. 
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The beginning of the limitation period for an action is postponed until the plaintiff knows 
or, in all circumstances of the case, he ought to know 


(a) the identity of the defendant; and 
(b) the facts upon which his action is founded. 


Although legislative drafters should strive to frame statutory provisions so as to 
promote ease of operation, it may be that this section is too simplistic in nature. 
It is submitted that the claimant should also have to be aware that the injury he 
has suffered is significant as opposed to trivial. This addition would prevent plaintiffs 
from pursuing in a court of law every technical breach of their rights thus subjecting 
claims to a ‘reasonableness’ test. Equally significant is the omission in section 13(2) 
of any adjective qualifying the words ‘the facts.’ As the Alberta Institute of Law 
Research and Reform has noted, this would suggest that the discovery period will 
not commence until the claimant discovers the last fact relevant to his action.""' In 
operation this definition is therefore likely to give to courts an undesirable amount 
of discretion in determining the commencement dates. 

Regrettably, section 13(1) limits the actions to which the postponement of the 
limitation period applies. Of particular concern is section 13(1)(c) which stipulates 
that the postponement applies to actions for economic loss from a breach of duty 
of care only in respect of ‘the rendering of services under a contract other than 
a contract of employment.’ The likelihood is, therefore, that many of the building 
claims for defective workmanship may not be covered by the postponement provision. 

Section 13(3) places an outside limitation period upon postponements made pursuant 
to subsection (2). It provides that the postponement provision does not allow an 
action to be brought more than 10 years after the date of the act or omission on 
which the action is based. This is to be distinguished from the ultimate 30 year 
period laid down in section 18 which runs from the same point in time. Whereas 
the former period applies only to those causes of action stipulated in section 13(1), 
the latter covers all claims under the Draft Act. The concept of a separate outside 
limitation period on the hidden cause of action is a difficult one. Moreover, the 
inclusion of two ultimate periods is confusing and unnecessary. It could easily have 
been avoided by extending the ambit of the postponement provisions to cover all 
causes of action and subjecting them to one ultimate period of reasonable duration. 
As it presently stands, a longer period than 10 years is required to adequately balance 
the competing interests of parties involved in claims which come within the scope 
of section 13. 


Saskatchewan 


In its recent report to the Minister of Justice the Saskatchewan Law Reform 
Commission recommended that the basic limitation period for all contractual and 
tortious actions (save for actions in debt and for conversion or detention of property) 
should be two years commencing at the date on which the right to bring the action 
arose.'! The problem of latent damage is addressed with the recommendation that 


111 Alberta Institute of Law Research and Reform, Limitations (1986) p 116. 

112 Saskatchewan Law Reform Commission, Proposals for a New Limitation of Actions Act: Report to 
the Minister of Justice (1989). This proposal was prompted to some extent by the recognition that 
the greatest problem plaguing Saskatchewan limitations law is the proliferation of special limitation 
periods in statutes other than the Limitation of Actions Act RSS 1978 c L-15. No fewer than 79 exist; 
see Denis Pelletier JP, ‘Limitations in Saskatchewan Statutes’ (1980—81) 45 Sask L Rev 101 and 

‘Limitations in Saskatchewan Statutes’ (1983--84) 48 Sask L Rev 325. 
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time should not commence to run until the plantiff knew or ought to have known 
of the identity of the defendant, the facts upon which the action is founded and that 
the injury suffered was significant. The significance of the damaged suffered is like 
the Latent Damage Act 1986 (UK) to be assessed by reference to a notional defendant 
who admits liability and can satisfy a judgment debt. The arguments against the 
imposition of this sort of test were rejected by the Commission which viewed its 
incorporation as necessary to prevent the ‘defendant’s legal manoeuvring or his 
impecuniosity’ entering the equation.! With respect, it is submitted that the criti- 
cisms of this concept were not dispelled by the Commission and that for the reasons 
previously outlined,''* its insertion will result in unnecessary complexity and 
uncertainty. 

The Commission also recommended an ultimate limitation period of 30 years. 
This would appear to be too long a period to fairly balance the competing interests 
of defendant and plaintiffs. Unfortunately, little attention seems to have been focused 
on the views expressed in Bera v Marr,'' for time in this context is recommended 
to run from the date on which the right to bring the action arises. Thus, the difficulties 
faced by the court in that case will be perpetuated if this recommendation is ultimately 
acted upon. 


Alberta 


The most attractive set of solutions are those put forward by the Alberta Law Reform 
Institute. Although the Institute’s recommendations do not solve satisfactorily every 
problem raised by the issue of latent damage, their simplicity and succinctness is 
to be preferred to the more complex and technical schemes of British Columbia, 
Saskatchewan and the Latent Damage Act 1986 (UK).!'¢ 

Rather than recommending the amendment of the current limitation legislation 
in Alberta, the Institute has called for its repeal and the enactment of an entirely 
new Act. It has departed from the traditional approach of limitations legislation which 
expressly describes and assigns a limitation period in the statute to certain types 
of claims. The draft legislation introduces a new limitations strategy drawn from 
the strategy in equity in which the limitation period commences at the time of the 
discovery of a claim by the claimant.” With one exception,''® all claims subject 
to the Alberta Draft Act will be governed by the same two concurrent limitation 
periods known as the discovery period and the ultimate period. Section 3(1) provides: 


Subject to section 11, if a claimant does not seek a remedial order within 
(a) 2 years after the date on which the claimant first knew, or in his circumstances ought 
to have known, 
(i) that the injury for which he seeks a remedial order had occurred, 
(ii) that the injury was to some degree attributable to conduct of the defendant, and 
(iii) that the injury, assuming liability on the part of the defendant, was sufficiently 
serious to have warranted bringing a proceeding, 


113 ibid, 32. 

114 See p 351. 

115 [1986] 3 WWR 442 (BCCA). 

116 Note eg that the draft limitation legislation contains 12 sections in 8 pages of the Institute’s final report, 
a reduction from the 61 sections in 21 pages in the current Alberta Act. Although succinctness cannot 
necessarily be equated with a resolution of problems, it often makes the process a lot easier. 

117 The option of adopting this strategy in limitation legislation was first mooted and ultimately rejected 

by the 1936 Wright Committee; see English Law Reform Committee, Fifth Interim Report (Statutes 

of Limitation), Cmd 5334 (1936) p 12. 

Section 11 requires a claimant to seek a remedial order in respect of a claim based on a judgment 

or order for the payment of money within 10 years after the claim arose. 
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or 
(b) 15 years after the claim arose, 


whichever period expires first, the defendant, upon pleading this Act as a defence, is entitled 
to immunity from liability in respect of the claim. 


The Draft Act does not provide for the postponement or extension of a period 
otherwise beginning with the accrual of a claim as legislation in some other jurisdic- 
tions has done. As the commencement of the period depends exclusively on the 
notion of discoverability, the problems associated with accrual rules will be greatly 
reduced. Problems of categorisation have also been avoided by the application of 
the discovery rule to all claims governed by the Act rather than restricting its operation 
to specified claims as in the British Columbian Act. The legislation makes it clear 
that claims for all forms of loss are covered by defining ‘injury’ in section 1(e) 
to include ‘personal injury, property damage and economic loss.’ If this approach 
had not been adopted, claims not subject to the discovery rule would have had to 
be governed by fixed limitation periods beginning with the accrual of the particular 
claim thus preserving the difficulties encountered in the past. 

The attraction of the requirements necessary to trigger the running of the discovery 
period is their simplicity. The claimant must be aware that an injury has occurred, 
that it was to some degree attributable to the defendant and that it was serious enough 
to warrant him suing. The proposed Act subjects the claimant to the standard of 
the reasonable man by charging him with knowledge of facts which ‘in his circum- 
stances’ he ought to know. The Institute made no attempt to list the circumstances 
under which an injury will be regarded as sufficiently serious to justify proceedings, 
preferring to leave it to the courts to analyse the facts of each case. Under the Alberta 
Draft Act the presence of solvent defendants who admit liability will have no bearing 
on the question of the seriousness of damage suffered. Although the omission of 
a reference to such nebulous tests simplifies matters and is certainly to be welcomed, 
it is arguable that some guidance on this question should have been incorporated. 
The Institute viewed a statutory list of factors as of ‘dubious benefit to experienced 
judges’ and believed that it may ‘unnecessarily constrain their judgment.’"° With 
respect, it is suggested that whilst judges may well be ‘equipped to answer such 
a judgmental question,’ some legislative assistance would be of value. A list of 
considerations need not be framed in such a manner so as to restrict the courts in 
the effective analysis of different factual situations. The checklist would not be 
exhaustive but would simply provide a starting point in the assessment of the 
seriousness of a particular injury. 

The length of the discovery period seems to strike a reasonable balance between 
the competing interests of plaintiffs and defendants. Time does not commence to 
run until the claimant knew or should have known of the three basic facts which 
trigger the period’s operation and then he is given two additional years to consult 
legal advice, investigate the law and facts, to conduct settlement negotiations and 
to bring an action if necessary. 

In contrast to the position under section 3(1) where only the claimant’s knowledge 
triggers the operation of the discovery period, section 3(2)(a) provides that time 
may also be running against a claimant who is a successor owner by virtue of a 
predecessor’s possession of the requisite knowledge. The problems raised by Lord 
Fraser’s comments in Pirelli concerning successive purchasers seem, therefore, to 


119 See Alberta Law Reform Institute, Limitations (1989) p 64. 
120 ibid. 
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arise once again. The reference to “successor owner of a claim’ implies that if defects 
are discovered during the tenure of an earlier owner the purchaser somehow ‘takes 
over’ that claim when he acquires an interest in the property. Whether the limitation 
period commences on the date damage is suffered or upon the discovery of a defect 
by an earlier owner, it is still contrary to generally accepted principle for time to 
be running against a claimant before he acquires a proprietary interest in the property 
in question. 2! The Institute seems to have justified its approach by viewing it as 
the responsibility of the claimant to ‘ensure that he has obtained any knowledge 
possessed by his predecessor or obtained appropriate guarantees.’!?? Emphasis 
would be better placed on the recognition that it is the predecessor’s duty to disclose 
any information he possesses and that he is liable to be sued by a claimant for any 
failure to reveal such knowledge.” The Institute recommended that the commence- 
ment of the discovery period should not be conditional upon either the predecessor 
or the successor owner having acquired the requisite knowledge while the owner 
of the claim.' Thus, if it is the successor owner who first discovers defects, his 
claim will commence even if that discovery was made before he buys the property. 
Presumably it was felt that such a purchaser could hardly complain if his claim 
was ultimately statute-barred given that he was aware of its existence even before 
he incurred any expenditure. Whilst this may be true, the underlying notion remains 
objectionable. As has been previously noted, assuming that recovery for pure 
economic loss is available, the issue of the running of time in the context of subsequent 
purchasers would be better resolved if premised on the basis that the loss suffered 
is economic in nature.'* 

The second of the two general limitation periods, the ultimate period, extends 
for 15 years, usually from the accrual of a claim.’ Section 3(3) specifies when 
the period begins for five types of claim for which the question of their accrual 
has caused difficulties in the past. Of particular importance are sections 3(3)(a) and 
(b). Section 3(3)(b) provides that for a claim based upon the breach of a duty the 
period commences when the conduct, act or omission occurred. This rule applies 
to any claim which includes damage as a constituent element. It is immaterial whether 
the duty was based on tort, contract or statutory duty." Whilst a breach of duty 
test has given cause for concern in the context of the Latent Damage Act 1986 (UK), 
it will operate effectively under the new Alberta scheme. This is because the difficulty 
of determining the date of the relevant breach of duty and the effect of the concept 
of the ‘continuing breach’ upon the operation of the long-stop has been alleviated 
by the introduction of section 3(3)(a). It provides that: 


a claim or any number of claims based on any number of breaches of duty, resulting from 
a continuing course of conduct or a series of related acts or omissions arises when the conduct 
terminated or the last act or omission occurred. 


The Institute stated that: 


Insofar as the objectives of limitations law are concerned, it doesn’t matter how many breaches 
of duty there were, how many different duties were breached, how many claims there are, 





121 op cit (n 55). 

122 See Limitations (1989) p 67. 

123 See Bowen v Paramount Builders (Hamilton) Ltd [1977] 1 NZLR 394, 415 per Richmond P. 

124 See Limitations (1989) p 67. 

125 See p 358 and Mullany, op cit (n 2), 235—236. 

126 The Institute recanted from the view it expressed in its 1986 Report for Discussion that a 10 year 
period is appropriate. 

127 Therefore, no debate as to the ambit of the legislation can arise as it did in relation to the Latent 
Damage Act 1986 (UK); see pp 359—361. 
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or when they accrued, if the claims all resulted from a continuing course of conduct or a 
series of related acts or omissions. The policy issue is when should the ultimate period begin: 
when the legally wrongful conduct began or when it ended." 


Although this difficulty has been resolved, the very real possibility still exists that 
the ultimate period for a claim based upon the breach of a duty may expire before 
the claim has even accrued because the damage may not have occurred by that time 
and even if it has, the claim may not have accrued under the discovery rule. The 
Institute viewed this result as ‘inescapable because there is no feasible alternative 
consistent with limitation policy.’'° With respect, it is submitted that this result 
is avoidable without sacrificing certainty. Exceptional cases could be catered for 
without increasing the ultimate period to 20 or 30 years by the introduction of a 
discretion to extend designed to operate sparingly. The erosion of certainty could 
be avoided by the incorporation of strict guides to its use. Surely it cannot be asserted 
that limitation policy allows legislation to be drafted to simply ignore a known class, 
albeit a small class, of innocent plaintiffs who have had the misfortune of suffering 
an injury which takes an extraordinary long time to manifest itself? If cases of this 
nature are allowed to be placed in the ‘too hard’ basket, defendants whose negligence 
causes this kind of damage will know that they will never be held accountable. It 
is recognised that a general extension of the ultimate period is probably not warranted 
given the number of cases likely to fall into this category. No plaintiff should, 
however, be prevented from bringing a valid claim. Justice would be served by 
the introduction of a discretion to extend thereby circumventing this socially 
undesirable result. 

The two limitation periods under the proposed Act are not absolute. Section 5(1) 
suspends the operation of the ultimate limitation period indefinitely where the 
defendant has fraudulently concealed the fact that an injury has occurred. The effect 
of this provision is to suspend the operation of the limitation period until the date 
of discovery. No exception from the operation of the discovery period was required 
because that period will not begin to operate until the claimant has the requisite 
knowledge. Section 5(2) places the burden of proving fraudulent concealment on 
the claimant. In addition, section 6(1) suspends the operation of both the discovery 
limitation period and the ultimate period for a ‘person under a disability.’ This term 
is defined in section 1(h) to mean ‘a minor or an adult who is unable to make 
reasonable judgments in respect of matters relating to the claim.’ The periods are 
suspended irrespective of whether the person is under a disability when his claim 
accrues (prior disability) or came under a disability after his claim accrued (subse- 
quent disability). The Institute placed no time limit on the operation of the suspension 
recommending that it match the period of disability. Section 6(2) gives the claimant 
the burden of proving that the operation of the periods was suspended. 

In contrast to the Latent Damage Act 1986 (UK), the proposed legislation deals 
in section 3(5) with the issue of the burden of proof. Unfortunately, the party expected 
to bear the onus of proof differs depending upon the limitation period in question. 
Under section 3(5)(a) the claimant bears the burden of proving that his claim was 
brought within the discovery period. In contrast, section 3(5)(b) places the burden 
of proving that a claim was not brought within the ultimate period on the defendant. 
The Institute felt that this difference in approach was justified because the discovery 
rule is based on the claimant’s state of knowledge and the objective evidence of 


128 See Limitations (1989) p 70. 
129 ibid. 
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what a claimant was told and when he ought to have discovered the requisite 
knowledge will be more available to him than the defendant.'® This may be so, 
but the fact remains that in both situations it is the defendant that is asserting that 
he has a defence to the claim brought against him. No distinction should, therefore, 
be drawn between the two periods. As the Institute itself observed in relation to 
the ultimate period, it is logical to expect that a defendant should carry the burden 
of proof as to a defence raised by him. 


New Zealand 


The Court of Appeal’s pleas for legislative reform in Askin v Knox’! have not as 
yet been acted upon by the New Zealand Parliament. The New Zealand Law 
Commission has, however, recommended the introduction of a new limitations 
scheme, the three central features of which are: 


(i) a standard three year limitation period commencing on the date of the act 
or omission which is the subject of the claim; 

(ii) this period to be extended in certain circumstances, in particular where the 
claimant shows absence of knowledge of relevant matters of fact; 

(iii) a long-stop limitation period of 15 years measured from the date of the act 
or omission and overriding postponements or extensions of the standard 
period. !? 


The Commission placed considerable reliance on both the Alberta proposals and 
the Latent Damage Act 1986 (UK), but in the final analysis made recommendations 
for periods which correspond most closely with the English provisions for three 
years from discoverability coupled with a 15 year ultimate period. However, as 
noted previously, that Act is limited in scope and the discoverability plus three year 
period operates only when a general six year period commencing from accrual has 
expired. It was felt that the current six year period should be reduced to three years 
for several reasons including the need to ensure that claims are commenced reasonably 
soon after the events to which they relate, the recognition of international trends 
which indicate the practicality and desirability of a shorter standard period'3 and 
the recognition of the ability to avoid potential hardship through extension periods. 

The standard three year period applies to all ‘claims’ which is defined in section 18 
of the Draft Limitation Defences Act as ‘a claim in a civil proceeding.’ Thus, no 
question arises as to the Act’s operation in relation to economic loss actions. As 
is the case with the Alberta recommendations, the proposal to introduce one uniform 
period applicable across the board is attractive in that it avoids the necessity to 
differentiate between various forms of actions and the need to allot different fixed 
periods to each one. In contrast, however, to the Alberta proposals, the Commission’s 
suggested standard period commences to run from the date of the act or omission 
which is the subject of the claim. The Alberta Institute’s discoverability formula 


130 ibid, 74. 

131 [1989] 1 NZLR 248, 256. 

132 See New Zealand Law Commission, Report No 6: Limitation Defences in Civil Proceedings (1988). 

133 The Commission referred eg to the length of the limitation periods in Art 8 of the 1974 UNCITRAL 
Convention on the Limitation Periods in the International Sale of Goods, Art 39 of the People’s Republic 
of China Foreign Economic Contact Law (1985), the Consumer Protection Act 1987 (UK), the Trade 
Practices Act 1974 (Cth), and the Acts operative in the various Canadian provinces. 
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was rejected in favour of this triggering event on the basis that a ‘date of knowledge’ 
test was more uncertain and involved more discretion. With respect, it is submitted 
that this is not the preferable approach. Although a discovery formula may be, to 
a limited degree, uncertain in its operation, the test proposed by the Commission 
maintains the greater difficulty of determining the date of the relevant breach of 
duty and does not solve the problem of the ‘continuing breach.’ In addition, it 
complicates matters by necessitating the incorporation of a separate provision for 
the extension of the standard period in cases where the damage suffered is latent. 
A far simpler approach is to commence the running of time in relation to the standard 
period from the date of discovery in the first place. 

The complex nature of the knowledge provisions of the Latent Damage Act 1986 
(UK) were rejected by the Commission in favour of a simpler formula in line with 
that suggested by the Alberta Institute. Section 6(1) of the Draft Act provides for 
a general extension of the standard three year period where a claimant proves an 
absence of knowledge of the occurrence of the act or omission, the identity of the 
person responsible, that the act or omission has caused harm and that the harm was 
significant. The focus in the English formula on the defendant’s assumption of liability 
and ability to pay was expressly rejected.'* The Commission recommended that 
a constructive knowledge test be incorporated in section 6(3) and applied by reference 
to the subjective elements of the circumstances and particular abilities of the claimant 
in question. This is in contrast to the Alberta proposals which specify that the 
constructive knowledge test is to be judged by reference to the reasonable man. "5 
It is suggested that the likelihood of injustice flowing from an inability to relate 
the knowledge test to the individual attributes of a particular claimant would not 
outweigh the greater degree of uncertainty for defendants that results from any 
departure from the objective standard. For this reason, the latter approach is to be 
preferred. 

The New Zealand Draft Act does not deal with the problem of successive 
purchasers in a separate provision like the Limitation Act RSBC 1979 c 236, Latent 
Damage Act 1986 (UK) and Alberta proposals. The Commission approached the 
problem by placing emphasis on the fact that the ultimate protection for a potential 
defendant is the 15 year long-stop. If, within that period, a person acquires property 
or other rights without actual or constructive knowledge of some defect, they should 
be entitled to the full benefit of the absence of knowledge extension in section 6. 
Thus, the conceptual difficulty remains that time will begin to run against a successive 
purchaser if the vendor does acquire knowledge of the defect during his ownership. 
The proposals still leave scope for building owners to recover damages or settlement 
payments from negligent construction professionals for defects but fail to expend 
them on repairs, then sell the property without disclosing or concealing the defect. 
However, as noted before, a duty will probably be imposed on vendors to disclose 
this information thus allowing an unsuspecting purchaser to sue for any failure to 
reveal knowledge of a defect. 

Section 5 provides for an ultimate limitation period of 15 years commencing upon 
the same date as the standard three year period; that is, the date of the act or omission 
on which the claim was based. The Commission was of the view that the incorporation 
of a long-stop was necessary in order to promote certainty and to blunt the insurance 





134 See Report No 6 (1988) pp 74—75. 

135 Interestingly, the Alberta Institute has had an about-face on this issue. In its 1986 Report for Discussion 
it rejected the reasonable man standard and related constructive knowledge to the knowledge which 
the claimant, in his circumstances and with his abilities ought to have known; see Alberta Institute 
of Law Research and Reform, Limitations (1986) p 124. 


374 


May 1991] Reform of the Law of Latent Damage 


ramifications of suits brought many years after the events which gave rise to them. 
It recognised the need to override the long-stop where there has been a deliberate 
concealment on the part of the defendant. 6 However, no discretion to extend the 
15 year period in exceptional cases was recommended, notwithstanding that it was 
recognised that claims like that in Dennis v Charnwood Borough Council would 
be excluded by the enactment of the period proposed. This was viewed as an 
acceptable trade-off for the certainty and lowering of the cost of insurance premiums 
that a 15 year period would bring. Again, this cannot be right. The law should not 
refuse to aid innocent parties simply on the basis that their actions do not come 
within the normal categories of claims. Defendants in these unusual cases are no 
less negligent than defendants whose negligence causes damage which is quickly 
ascertainable and there is no reason why they should be any less accountable for 
their wrongs. Whilst insurance would be more expensive to obtain if a 20 year long- 
stop was incorporated,"* it would probably not increase greatly in cost if a 
discretion to extend the period exercised by reference to strict criteria was included. 
If costs did rise a little as a result, then this is a price that must be borne by the 
defendants responsible and (unfortunately) the consuming public. Exceptional claims 
should not be viewed as expendable and the law cannot be allowed to turn its back 
on such cases. 


Australia 


The Law Reform Commissions in Australia have not carried out detailed examinations 
of the law of limitation of actions and the problem of latent property damage in 
the way that their English, Canadian and New Zealand counterparts have done. 
Brief analyses, however, have been undertaken in some Australian jurisdictions. 


South Australia 


The Law Reform Committee of South Australia recommended in 1970 ‘that the 
power to extend time be given in relation to any cause of action arising in any 
jurisdiction of the court. ’! This recommendation was implemented by the incor- 
poration into the Limitation of Actions Act 1936 (SA) of section 48 which authorises 
the court to extend a limitation period beginning at accrual to such an extent and 
upon such terms as the justice of the case may require if it is satisfied that one or 
other of the preconditions listed in section 48(3)(b) exist. It must be shown that: 


(i) the facts material to the plaintiff’s case were not ascertained by him until some point 
of time occurring within twelve months before the expiration of the period of limitation 
or occurring after the expiration of that period and that the action was instituted within 
twelve months after the ascertainment of those facts by the plaintiff; or 


136 See New Zealand Law Commission, Preliminary Paper No 3: The Limitation Act 1950 — A Discussion 
Paper (1987) p 36, Report No 6 (1988) p 101 and s 5(2)(a) of the Draft Act. s 5(2) also renders the 
long-stop subject to two other exceptions which are not appropriate for discussion in this context. 

137 [1983] QB 409. It will be remembered that in this case the owners of a building with serious cracking 
problems sued a local authority 23 years after it negligently issued building permits for construction 
of the building on a concrete foundation totally inadequate for the type of land involved. Judgment 
was rendered against the defendant 26 years after its negligent act. 

138 On the issue of the effect of tortious liability on insurance see generally Priest G L, ‘The Current 
Insurance Crisis and Modern Tort Law’ (1987) 96 Yale LJ 1521. 

139 See Law Reform Committee of South Australia, Twelfth Report — Law Relating to Limitation of Time 
for Bringing Actions, 1970, p 3. 
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(ii) that the plaintiff's failure to institute the action within the period of limitation resulted 
from representations or conduct of the defendant, or a person whom the plaintiff 
reasonably believed to be acting on behalf of the defendant, and was reasonable in view 
of those representations or that conduct and any other relevant circumstances; 


and that in all the circumstances of the case, it is just to grant the extension of time. !4 


Thus, if when the claimant discovers all of the facts material to his case, he still 
has at least 12 months remaining of the general limitation period measured from 
the time of accrual of his claim, this period will determine the time left for him 
to bring his claim. However, by virtue of the discovery rule, a claimant will, if 
the justice of the case requires it, have 12 months after he discovers some fact material 
to his case in which to bring a claim. Thus, this provision effectively eliminates 
the problems associated with the accrual of actions under the general periods. 
Moreover, as there is no doubt that the court’s power under section 48 is not confined 
to personal injury claims but also encompasses damage to property and economic 
loss,'*! the question of the categorisation of a particular claim is irrelevant. 

Section 48(3)(b)(i) incorporates a simple definition of the requisite knowledge 
along the same lines as that utilised by the Canadian Draft Uniform Limitations 
Act 1982. It is therefore open to the same criticisms. The operation of the section 
was recently considered by the High Court in Sola Optical Australia Pty Ltd v 
Mills! where it was stated that: 


A fact is material to the plaintiff’s case if it is both relevant to the issues to be proved if 
the plaintiff is to succeed in obtaining an award of damages sufficient to justify bringing the 
action and is of sufficient importance to be likely to have a bearing on the case.'* 


Their Honours made it clear that it is not necessary for there to be some interaction 
between the material facts and the plaintiff ’s decision to sue. The broad requirement 
of materiality must be shown by objective inquiry rather than by reference to ‘the 
subjective workings of the plaintiff's mind.’'* To do otherwise would complicate 
the task of the court. In addition, the knowledge must be that of the plaintiff personally 
without reference to constructive knowledge,“ to any need to use diligence to 


140 It is arguable that the limitation on the court’s power contained in s 48(3)(b) does not apply where 
the relevant time period is prescribed by an Act other than the Limitation of Actions Act 1936 (SA) 
or an instrument of a legislative or administrative character. s 44 of the Limitation Act 1981 (NT) 
is in almost identical terms to the South Australian extension provision. That section has been considered 
in a number of decisions of the Supreme Court of the Northern Territory including Braedon v Hynes 
(unreported SC of NT, No 188 of 1986); Forster v Vin Keneally & Associates Pty Ltd (unreported 
SC of NT, No 275 of 1987) and Ward v Walton (1988) 92 FLR 193, (1990) 66 NTR 20. Significantly, 
however, s 12(1)(b) of the Northern Territory Act provides only for a three year limitation period 
running from the date of accrual instead of the standard six year period applicable in other Australian 
jurisdictions. 

141 ‘Action’ is defined in s 3(1) as including ‘legal proceedings of all kinds’ (note, however, that s 48(3)(a) 
stipulates that criminal proceedings are not within the ambit of s 48). See also Johnson v South Australia 
(1980) 26 SASR 1 where the court exercised its discretion to extend the prescribed time in a case 
where the plaintiff claimed damages for loss suffered as a result of negligent misrepresentations made 
to him by officers of the Department of Land. 

142 (1987) 163 CLR 628. 

143 ibid, 636. See also Lovett v Le Gall (1975) 10 SASR 479; Napolitano v Coyle (1977) 15 SASR 559 
and General Motors-Holden Ltd v Difazio (1979) 53 ALJR 678. 

144 ibid. The decisions of Cakebread v Henriks (1986) 128 LSJS 139 and Raison v Alexoudis (1986) 
130 LSJS 174 which stated that such an interaction was required to attract the operation of s 48(3)(b)(i) 
were overruled. Note also Muirhead AJ’s preference for the nexus interpretation in Forster v Vin 
Keneally & Associates Pty Ltd (unreported SC of NT, No 275 of 1987) in the context of the almost 
identical Northern Territory provision. 

145 ibid, 637—638. Their Honours emphasised the significance of the expression ‘by him’ in para (i) stating 
that where the parliamentary intention is to accommodate the concept of agency, the section expressly 
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discover earlier the facts in question or to any necessity to obtain advice. Presumably 
then, the fact that damage has occurred, that it was attributable in some degree to 
the defendant (and thus the identity of the defendant) and the seriousness of the 
harm suffered (which will bear on the quantum of damages recovered) are all facts 
material to the plaintiff's case. There may, however, be other facts which fall into 
this category and the task of distinguishing those facts which are ‘material’ from 
those which are not remains a difficult one.' 

The situation arises here also that the discovery period does not appear to commence 
to run until the last material fact (whatever that might be) has been discovered by 
the claimant. The courts have, therefore, an equally broad discretion in determining 
the commencement date under the South Australian legislation as they do under 
the Canadian Draft Uniform Limitations Act 1982. Although a discretion to extend 
general periods where justice requires it is a desirable inclusion in limitation 
legislation, it should not be so wide as to nullify the objective of such legislation, 
namely certainty. The incorporation of strict guidelines protects against this 
happening. 

In relation to section 48(3)(b)(ii) the representations or conduct of the defendant 
which would justify its use will probably also constitute an agreement not to rely 
upon the limitations defence. The question arises, therefore, whether the courts will 
enforce such agreements. Although the matter does not appear to be settled in 
Australia, it is suggested that there is no reason why two parties should not be able 
to make a binding agreement extending an otherwise applicable limitation period.” 
A defendant, after all, has the option to assert a limitation defence at his discretion. 
If he can waive such a defence by not asserting it he should be permitted to contract 
to that effect as well.'* 


Australian Capital Territory 


The Attorney General’s Department recommended in its 1984 Working Paper on 
Limitations of Actions that the courts of the ACT be given a residual discretion 
to override a defence of limitation if it is just to do so. This proposal has been 


refers to it (see eg s 48(3)(b)(ii) which refers to the defendant ‘or a person whom the plaintiff reasonably 
believed to be acting on behalf of the defendant’). Thus, the knowledge of a plaintiffs solicitor cannot 
be imputed to him or her for the purposes of s 48(3)(b)(i). Their Honours’ reasoning was adopted 
in the context of the Northern Territory Act in Ward v Walton (1988) 92 FLR 193, (1990) 66 NTR 20. 

146 There are numerous decisions dealing with this issue; see eg Stewart v Softwood Holdings (1989) 
149 LSJS 66: Klicek v McCulloch (unreported SC of SA, No 1987 of 1989) and Cavainolo v The Little 
Company of Mary Incorporated (unreported SC of SA, No 2035 of 1989). 

147 A defendant can disqualify himself from relying on limitation legislation by contract in England; see 
Lubovsky v Snelling [1944] KB 44 and Abouchalache v Hilton International Hotels (UK) Ltd (1982) 
126 SJ 857. It would seem to be open also to the parties to a contract to agree that legal or arbitral 
proceedings must be commenced within a shorter period of time than is provided for in limitation 
legislation. Such a contract would not be contrary to public policy as tending to oust the jurisdiction 
of the court irrespective of how short the time stipulated is; see Atlantic Shipping and Trading Co 
Ltd v Louis Dreyfus & Co [1922] 2 AC 250 (HL) and Guest A G (ed), Chitty on Contracts: General 
Principles, Vol 1 (London: Sweet & Maxwell, 26th ed, 1989) paras 1080, 1990. Should the situation 
arise where a party possessed of superior bargaining power imposes an unfairly short limitation period 
in a way that might be considered oppressive, the courts can be expected to utilise contractual, trade 
practices and consumer protection principles to deal with the matter. 

148 See Kammins Ballrooms Co v Zenith Investments Ltd [1970] 1 QB 673 (CA), [1971] AC 850 (HL). 
It is interesting to note that the new Draft Alberta Limitations Act provides in s 8 that, subject to 
certain formalities, ‘if an agreement provides for the reduction or extension of a limitation period 
provided by this Act, the limitation period is altered in accordance with the agreement.’ 

149 See Attorney General’s Department, Proposals for the Reform and Modernisation of the Laws of 
Limitation in the Australian Capital Territory, Working Paper (1984) p 38. 
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substantially embodied in section 40(1) of the Limitation Act 1985 (ACT) which 
provides that: 


Subject to sub-section (2), where a person has a cause of action for latent damage to property 
or for economic loss in respect of such damage to property the court may 


(a) if the court considers it just and reasonable to 


do 
(b) whether or not the limitation period applicable tort. cause of action has expired; and 
(c) whether or not an action for such damage or loss has been commenced, 


extend the limitation period in respect of which an action on that cause of action may be 
brought for such further period not exceeding 15 years commencing on the day on which 
the act or omission that gave rise to the cause of action occurred as the court thinks fit. 


There are two fundamental differences between this provision and the other 
Australian provisions which have introduced the notion of discretion into limitations 
law as it relates to property loss. Firstly, in contrast to the South Australian and 
Northern Territory provisions which authorise the court to extend the limitation 
period prescribed for any action to 12 months after the plaintiff discovered facts 
material to his case, the discretion in the Act can be exercised to extend a period 
up to a maximum of 15 years measured from the day on which the act or omission 
that gave rise to the cause of action occurred. Secondly, rather than forcing the 
courts to grapple with the concept of facts ‘material’ to a plaintiffs case, subsection 
(2) directs the courts, when exercising their discretion, to have regard to all the 
circumstances of the case including a specific list of guidelines. Although the 
likelihood of erosion of certainty is reduced by the presence of this statutory 
framework, the section’s structure does give rise to one concern. The Attorney 
General’s Department recommended the incorporation of a 30 year cut-off point 
beyond which a limitation perod could not be extended.’ The reduction by the 
legislature of the suggested period to 15 years and its inclusion within the extension 
provision has preserved the possibility that grave injustice may result in particular 
circumstances. One can see reason for the reduction of the long-stop from 30 years 
to 15 years if a court is permitted to exercise its discretion to extend a limitation 
period further than the long-stop. When, however, the discretion to extend is to 
be made subject to the long-stop this strategy is questionable. It is suggested that 
rather than enacting a discretion to extend up to the long-stop period only, it would 
be preferable to include a discretion to extend beyond that cut-off point in exceptional 
cases. Having said this, the remaining structure of section 40, particularly its 
incorporation of reference guidelines, is attractive and could be utilised to achieve 
this result. '5! 


Scotland 


The Scottish Law Commission first examined the issue of prescription and limitation 
of actions in its 1970 report.'* The recommendations put forward in that report 
were, with minor variations, implemented by the Prescription and Limitation 
(Scotland) Act 1973. Since the enactment of this legislation various problems have 
been identified with some of its provisions which prompted the publication in 1987 








150 ibid, 97. 

151 As yet the operation of s 40 has not been judicially considered. 

152 See Scottish Law Commission, No 15: Reform of the Law Relating to Prescription and Limitation 
of Actions (1970). 
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of a Consultative Memorandum suggesting reform and calling for comments.'? 
The Commission has recently finalised its proposals and drafted a Prescription 
(Scotland) Bill incorporating the amendments recommended.'* The law of limita- 
tion in Scotland differs significantly in certain respects from that in other Common- 
wealth jurisdictions and any assistance derived from an analysis of the Scottish 
position must be utilised with this in mind. Nevertheless, it is still appropriate to 
briefly consider the way in which the problem of latent damage has been addressed 
in that country 

Both the 1973 Act and the new Draft Bill incorporate terminology which is 
substantially different from that used in the English, Canadian and Australian 
legislation. This fact, coupled with their complicated and disjointed structure, makes 
an examination of the Scottish law a difficult task. This is illustrated by section 6 
of the Prescription and Limitation (Scotland) Act 1973 which lays down the general 
period of limitation for the first of three statutory schemes currently in operation. !5 
The section provides that if after the ‘appropriate date’ an obligation to which the 
section applies has subsisted for a continuous period of five years without any relevant 
claim having been made in relation to the obligation, and without the obligation 
having been relevantly acknowledged, then as from the expiration of that period 
the obligation shall be extinguished.'* The ‘appropriate date’ is defined in section 
6(3) as ‘the date when the obligation becomes enforceable.’'’ This is, in turn, 
identified in section 11(1) as the date damage caused by an act, neglect or default 
was sustained. This is an unnecessarily complex way of preserving a position which, 
in any event, gives rise to considerable uncertainty of operation.'* 

Section 11(3) introduces a discovery test which caters for cases of latent damage 
outside the sphere of personal injury. In contrast to discovery provisions in other 
jurisdictions, the provision stipulates that the claimant need only acquire knowledge 
that he has suffered damage to start the running of the prescription period. This 
will probably be the first knowledge the claimant will acquire and is far less than 
knowledge of all the facts material to his claim. Thus, the discovery period is likely 





153 See Scottish Law Commission, Consultative Memorandum No 74: Prescription and Limitation of Actions 
(Latent Damage) (1987). 

154 See Scottish Law Commission, No 122: Report on Prescription and Limitation of Actions (Latent 
Damage and Other Related Issues) (1989). 

155 The complex three scheme system can be summarised as follows: Under the first scheme an obligation 
(whether arising from any enactment, or from any rule of law, or from, or by reason of any breach 
of a contract or promise) to make reparation for damage sustained (other than damage involving personal 
injury or death under ss 17 and 18 of the 1973 Act, defamation under s 18A, or resulting from a 
defective product within the strict liability scheme operated under s 22A—D) prescribes under the 
five year short negative prescription (subject to a 20 year long negative prescription), the relevant 
statutory provisions being ss 6, 7, 9—16 and Schedules 1 and 2 to the 1973 Act. The second scheme 
imposes a three year limitation period for the bringing of a reparation action where the damages claimed 
consist of or include damages in respect of personal injuries, or death resulting from such injuries 
(not caused by a defective product), and in respect of defamation, the relevant statutory provisions 
being incorporated in ss 17—23 of the 1973 Act. The third scheme concerns defective products under 
the Consumer Protection Act 1987 (UK), the main relevant statutory provisions being ss 7(2) and 
22A—22D of the 1973 Act (as incorporated by Schedule 1, Part 2 to the 1987 Act). 

156 Note that subss (4) and (5) provide that the running of time under s 6 is postponed for any period 
during which the claimant is induced to refrain from making a relevant claim due to the defendant’s 
fraud, or through error induced by his words or conduct, or where the claimant i is under a disability. 

157 Unless where specifically provided otherwise in Schedule 2. 

158 The Commission itself acknowledged that in the absence of a definition of ‘damage’ (something which 
it recommended should not be introduced) problems will arise in identifying the start of the prescriptive 
period; see Consultative Memorandum No 74 (1987), paras 4.56~4.75. See also the comments made 
in relation to the Latent Damage Act 1986 (UK)’s retention of the Pirelli general principle and the 
associated difficulties with its application at p 350 and Mullany, op cit (n 2). 
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to commence at a very early date with the result that the claimant is still at risk 
that he may be ultimately statute-barred if he experiences difficulty in acquiring 
the remaining knowledge necessary to commence proceedings. 

The absence of a reference in section 11(3) to other forms of knowledge has been 
addressed by the Commission which recommended that the discovery formula should 
include knowledge that the harm in question is material as distinct from minimal, 
that it was attributable to some degree to an act or omission and the identity of the 
person liable for the damage sustained.'® Although reference to these other aspects 
of knowledge should be included in discovery provisions, the method of their 
operation must be carefully scrutinised. Regrettably, the Commission proposes that 
the seriousness of the damage be assessed by reference to a notional defendant who 
does not dispute liability. For the reasons previously outlined, this test is of 
limited use and is conducive to uncertainty.!*! 

It has also been recommended that the date of the claimant’s knowledge should 
be the date on which he became, or on which it would have been reasonably 
practicable for him in all the circumstances to become, aware of the relevant 
facts.! However, in contrast to section 14A(10) of the Latent Damage Act 1986 
(UK), it is proposed that the Scottish constructive knowledge provision should not 
contain any reference to the seeking of expert advice. Thus, the difficulties associated 
with that concept will be avoided.'® 

Sections 7 and 11(1) of the 1973 Act read together provide for an absolute barrier 
against claims 20 years from the date damage occurred whether discoverable or 
not at that time.'* The Commission made a number of recommendations in relation 
to the long negative prescription period,'® some of which give rise to concern. 
Firstly, after much consideration, it was concluded that the current starting point 
of the period should be retained in any amending legislation.' Having considered 
three possible options, the date of damage test was considered the least objectionable. 
However, as the Commission acknowledged, the retention of the present law will 
also mean the retention of the major evidential problems encountered in the past 
such as the identification of the date of damage as well as the difficulties involved 
in the classification of damage as actionable or non-actionable.'® 

In addition, it was recommended that the 20 year period be reduced to 15 years 
and that no discretion to extend the period beyond this be incorporated. The concern 
is that, by enacting a 15 year ultimate period running from the date of damage with 
no possibility of extension in unusual cases, it is inevitable that this combination 
will result in grave injustice in certain circumstances. As indicated earlier, this result 
could, and should, in the interests of justice and policy, be avoided.'® 

The question of the accrual of actions to successors in title to damaged property 
was discussed by the Commission in its Consultative Memorandum but no final 


159 See Report No 122 (1989) pp 9—16. 

160 ibid, 14. 

161 See pp 351, 358, 369. 

162 See Report No 122 (1989) p 15. 

163 See pp 351—352. 

164 In contrast to the five year prescription period under s 6, the 20 year prescription period is not suspended 
to take account of any time during which the claimant is induced to refrain from making a claim because 
of the defendant’s fraudulent actions, or through error induced by his words or conduct, or during 
the claimant’s legal disability; see ss 7, 14(1)(b). 

165 This is the phraseology used in the Scottish legislation when referring to a long-stop provision. 

166 See Report No 122 (1989) pp 22—25. 

167 ibid, 24. See p 350 and Mullany, op cit (n 2) 223—226. 

168 See the earlier discussion of this issue at pp 355—357, 372, 375. 
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recommendation was ultimately put forward.'® In the course of their discussion 
the Commission indicated a preference for the kind of reform adopted in the Latent 
Damage Act 1986 (UK) and proposed by the Alberta Law Reform Institute. It was 
provisionally proposed that time should begin to run against all successors in title 
from the date all the relevant facts became discoverable rather than when they acquired 
their interest in the property and that section 11(3) of the Prescription and Limitation 
(Scotland) Act 1973 be amended to reflect this.'° Once again, legal principle has 
given way to the desire for a pragmatic solution. Whilst there is a need to prevent 
the permanent postponement of the limitation period as a result of a quick succession 
of sales, this approach should not be the method by which that is achieved.'7! 


Conclusions 


There is no existing single Act or proposed Act or amendments which sufficiently 
disposes of every problem raised by the issue of limitation of actions and latent 
damage. Thus, in the search for an adequate resolution, one is forced to adopt a 
piecemeal approach, extracting the most attractive aspects of the present and proposed 
reforms and discarding those elements which do not promote the objectives of 
fairness, comprehensibility, clarity, organisation and simplicity. 

The difficulties faced by the courts when dealing with latent damage cases are 
not easily solved by the modification of the conventional three pronged approach 
to limitation law adopted in most Commonwealth jurisdictions. Attempts to amend 
acts which: 


(1) assign claims to different categories; 
(2) allot different time periods of fixed duration to those categories; and 
(3) provide for the commencement of time periods at the date of accrual of claims, 


lead to unnecessarily technical, complex and cumbersome legislation. This strategy 
must be abandoned if the problems of latent damage and, indeed, of limitation law 
generally are to be solved in a simple and logical fashion. This need has been 
recognised in Alberta and it is suggested that the proposals advanced by that 
province’s Law Reform Institute should form the basis of any amending legislation. 
Certain changes to that scheme would, however, be desirable. More specifically, 
it is suggested that: 


(a) Existing Limitation Acts and the special limitation periods in other Acts 
be repealed and new Limitation Acts enacted. 

(b) All claims presently covered by the Limitation Acts be governed by either: 
(i) two concurrent limitation periods known as the discovery period and 

_ the ultimate period; or 
(ii) a discovery period only and a system of compulsory insurance enacted 
to protect defendants from stale claims. 

(c) The discovery limitation period begin when the claimant either discovered, 
or ought to have discovered, specific knowledge about his claim and extend 
for a period of not less than two years and not more than three years after 
that date; 


169 See Consultative Memorandum No 74 (1987) paras 4.89—4.100 and Report No 122 (1989) p 18. 

170 Provisional proposals 9(a) and (b). 

171 See the earlier discussion of this issue at pp 357—358, 364—365, 370—371, 374. See also Mullany, 
op cit (n 2), 233—236. 
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(d) 


(e) 


(f) 


(g) 


(h) 


The knowledge provisions be kept as uncomplicated as possible. The 
discovery period should commence when the claimant acquires knowledge: 
(i) of the injury for which he seeks a remedial order; 

(ii) that the injury was to some extent attributable to the conduct of the 
defendant; 

(iii) that the injury, assuming liability on the part of the defendant, was 
sufficiently serious to have warranted bringing proceedings. 

It be expressly stated that in the context of building and construction claims: 

(i) the existence of absence of a necessity to repair is not a conclusive 
indication that the injury suffered is or is not sufficiently serious to 
warrant bringing proceedings; 

(ii) a building need not have reached the stage at which it is no longer 
fit for its intended purpose before the injury suffered is sufficiently 
serious to warrant bringing proceedings. 

It be expressly stated that the following factors are irrelevant for the purposes 

of determining the claimant’s knowledge: 

(i) any admission of liability by the defendant; 

(ii) the defendant’s ability to pay a judgment debt; 

(iii) the plaintiff's knowledge, or lack of knowledge, of the legal 
consequences of facts; 

(iv) the prospect of the plaintiff's action succeeding. 

There be incorporated a constructive knowledge test which charges the 

claimant with knowledge of facts which he ought to have known assessed 

by reference to the reasonable man test. No reference to experts should 
be made. 

There be incorporated one of the following two strategies designed to offer 

protection for defendants; 

(i) an ultimate 15 year long-stop period running generally from the accrual 
of a claim beyond which actions may not be brought. There should 
be specific provision made for those types of claims for which the 
question of their accrual has caused particular difficulty in the past. 
Specifically, in relation to building and construction claims it should 
be provided that time commences to run from the date of completion 
of the building. In addition, it should be expressly stated that, except 
in the context of building and construction suits, claims based on any 
breach of duty commence when the conduct, act or omission occurred. 
In order to avoid the difficulties associated with the concept of the 
continuing breach a provision must be incorporated to the effect that 
a claim or any number of claims based on any number of breaches 
of duty, resulting from a continuing course of conduct or a series of 
related acts or omissions arises when the conduct is terminated or the 
last act or omission occurred; 

(ii) a system of compulsory insurance for those involved in the building 
and construction industries. Despite the fact that the costs of such a 
strategy would ultimately be passed onto the purchaser, it should be 
seriously considered as a substitute for a long-stop provision. Once 





172 Such a proposal was recognised by:the English Law Reform Committee, but was considered to be 
outside its terms of reference; see Twenty-Fourth Report: Latent Damage, Cmnd 9390 (1984), para 1.6. 
Lawton LJ in Dennis v Charnwood Borough Council [1983] QB 409 (CA), 424 has also suggested 
that such a scheme ‘might provide better justice than the uncertainties of litigation.’ It is recognised 
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individual defendants have an alternative means of protection there 
can be no policy reason for the existence of an overriding limitation 
period. Assuming that the notion of discoverability is reintroduced, 
such an insurance scheme would, for example, enable owners of even 
the slowest deteriorating structures to commence negligence proceed- 
ings within the permissible time limit without prejudicing the defendants 
responsible. 


(i) Assuming that a 15 year long-stop period is introduced, there be incorporated 


a judicial discretion to extend the period in which claims may be brought 
beyond that cut-off in exceptional cases. This discretion should be exercised 
within expressly defined limits, and the courts directed to have regard to 
such factors as whether greater hardship would be caused by not allowing 
the action to proceed than it would by so allowing it. 


G) The operation of the discovery limitation period and the ultimate period 


be suspended from running against a person who is under a legal disability 
when his claim accrues or who came under a disability after his claim 
accrued. The period of suspension should match the period of disability. 
The claimant should bear the burden of proving that the operation of the 
periods was suspended. 


(k) The operation of the ultimate period be suspended where the defendant has 


fraudulently concealed the fact that an injury has occurred until the date 
that the claimant discovers the existence of that injury. The claimant should 
bear the burden of proving fraudulent concealment on the part of the 
defendant. i 


(1) The burden of proving that a claim was not brought within the discovery 


period or ultimate period be expressly stated to be on the defendant. 


(m) There be no reference to the accrual of actions to successors in title to 


173 


174 


175 
176 


damaged property. If, as recent indications by the House of Lords!” and 
the Australian High Court!” suggest, the loss suffered in these kinds of 
cases is economic arising upon the discovery of the defects, the concerns 
which troubled the House of Lords in Pirelli' and which led to the post- 
ponement of the limitation period in Eames London Estates Ltd v North 
Hertfordshire District Council’ will be averted in those jurisdictions 
which recognise recovery for pure economic loss. Although this result could 
be guaranteed by the inclusion of a section expressly stating that the loss 
suffered should be categorised in this manner, it would be inappropriate 
to introduce provisions dealing with the classification of damage in limitations 
legislation. 


that this option is not totally free from difficulty. If eg insurers are free to enter and leave the field 
of indemnity insurance there may be problems in ensuring that the money is, in fact, available many 
years later. The question may arise also as to who would have to pay; the insurer at the time of the 
claim or the insurer at the time of the negligent act. In the workers compensation area in Australia 
there have been several collapses of authorised insurers in recent years with losses on ‘long tail’ claims 
having to be met by insurer’s guarantee funds. I am indebted to Professor Harold Luntz of the Melbourne 
University Law School for pointing out some of the qualifications expressed in this footnote. 

See D & F Estates Ltd v Church Commissioners for England [1989] AC 177; Murphy v Brentwood 
District Council [1990] 2 All ER 908 and Department of the Environment v Thomas Bates & Son 
[1990] 2 All ER 943. 

See Sutherland Shire Council v Heyman (1985) 157 CLR 424 and Hawkins v Clayton (1988) 164 CLR 
539. Note also the discussion of the classification of the loss suffered in Mullany, op cit (n 2), 227—230. 
[1983] 2 AC 1, 18 per Lord Fraser. See Mullany, op cit (n 2), 227—228. 

(1980) 18 BLR 50. 
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(n) The legislation not revive any action which has already become barred under 


384 


the present law or affect any action already commenced. It should, however, 
be structured so as to apply to subsequent purchasers who have acquired 
their interest in property before the legislation comes into force but who 
have not by that date become possessed of the relevant knowledge. 


Contempt of Court and the Enforcement of Labour 
Injunctions 


Catherine O’Regan* 


The scope and effectiveness of a legal remedy will be substantially determined by 
the method of its enforcement. Labour injunctions! are enforced by contempt of 
court proceedings. The legal principles governing contempt of court are uncertain 
and the sanctions for contempt of court in labour injunction cases are severe, so 
that labour injunctions may well restrict a wider range of activities than their wording 
would suggest because of the fear of contempt proceedings. This article is divided 
into two sections. The first contains an outline of the present uncertainties in the 
law and procedure of contempt. The second section contains a consideration of the 
nature of judicial discretion in contempt cases and the forms of sanction for contempt 
that a court can employ within the context of the labour injunction. 


The Law and Procedure Governing Contempt 


The law of contempt is in a state of uncertainty. Clearly established principles are 
being overturned and as yet a new synthesis has not emerged. Nowhere is this more 
clear than in relation to the obligations imposed by injunction orders on parties not 
named in those orders. The voluminous Spycatcher litigation? has contributed to 
the uncertainty in this area of the law. In this outline of these principles, I seek 
to describe the implications of the current state of the law for labour injunctions. 


The Distinction between Civil and Criminal Contempt 


The common law has long recognised a distinction between civil and criminal 
contempt. In Comet Products UK Ltd v Hawkex Plastics Ltd,4 Lord Denning MR 
neatly characterised the difference between the two: 


* Senior Lecturer, Department of Criminal and Procedural Law, University of Cape Town. The material 
contained in this article formed part of my doctoral thesis. I am grateful to Bob Simpson, Professor 
Wedderburn and Alec Freund for their comments and assistance. 


1 The term ‘labour injunction’ originated in the USA in the first decade of this century, when courts 
granted a large number of injunctions effectively restraining trade unions and their officials from 
supporting industrial action taken by their members. See F Frankfurter & N Greene, The Labor 
Injunction (New York: MacMillan, 1930). This is the sense in which the term is used in this article. 
It has, however, also been used to refer to other forms of injunction, see K Ewing & A Grubb ‘The 
Emergence of a New Labour Injunction’ (1987) 16 Industrial Law Journal 145. For an important 
recent account of the role of labour injunctions in American labour history, see William E Forbath 
‘The Shaping of the American Labor Movement’ (1989) 102 Harvard Law Review 1109. 

2 The publication of Spycatcher gave rise, inter alia, to the following litigation: Att Gen v Observer 
Ltd (1986) New LJ 799 (CA); Att Gen v Guardian Newspapers [1987] 3 All ER 316 (HL); Att Gen 
v Newspaper Publishing [1987] 3 All ER 276 (Ch) & (CA); Att Gen v The Observer Lid (HL) The 
Times 14 October 1988; Att Gen v Times Newspapers Ltd (HL) The Times 14 October 1988. For 
discussion of the litigation, see E Barendt ‘Spycatcher and Freedom of Speech’ 1987 Public Law 29; 
Y Cripps ‘Breaches of Copyright and Confidence — The Spycatcher Effect’ 1989 Public Law 13; 
Gareth Jones ‘Breach of Confidence after Spycatcher’ (1989) 42 Current Legal Problems 49. 

3 Lord Hailsham of St Marylebone (ed) 9 Halsbury’s Laws of England (London: Butterworths, 4th ed, 
1974) 9, para 2. 

4 [1971] 1 AIL ER 1141, 1143 (CA). 
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The difference is well-known. A criminal contempt is one which takes place in the face of 
the court, or which prejudices a fair trial and so forth. A civil contempt is different. A typical 
case is disobedience to an order made by the court in a civil action. 


The distinction has become blurred. Originally, its underlying rationale was thought 
to lie in the fact that judges seek to punish contemnors in criminal contempt whereas 
they merely seek to coerce contemnors in civil proceedings to comply with the court 
order. However, courts often seek both to punish and to coerce.* Thus although 
civil contempt originally related to cases concerned with the rights of plaintiffs, 
and criminal contempt dealt with the public interest in the authority of the court, 
in some civil contempt cases judges felt that the defendant’s behaviour in failing 
to comply with a court order was so flagrant as to border on the criminal. 

Accordingly, the distinction between civil and criminal contempt became eroded 
and in Scott v Scott,® the House of Lords identified a third form of contempt, 
contumacious civil contempt which is a hybrid of criminal and civil contempt. The 
proceedings are launched by the plaintiff as in civil contempt, but the character 
of the contempt has a criminal aspect so that the provisions of criminal contempt 
attach to it. 

These developments have led judges, at least since the early 1970s, to express 
their dissatisfaction with the distinction between civil and criminal contempt. In 
Jennison v Baker, Salmon LJ stated that he found the distinction ‘an unhelpful and 
almost meaningless classification” and in Att Gen v Newspaper Publishing Ltd, 
Sir John Donaldson MR stated that the distinction ‘tends to mislead rather than 
assist’. 

The distinction between civil and criminal contempt has been particularly tenuous 
in labour injunction matters for two reasons. First, courts have often seen the 
circumstances of the breach of labour injunction orders as containing an aspect of 
criminal contempt. In a leading Canadian case, Poje v Att Gen, British Columbia,° 
Kellock J, held that: 


the large numbers of men involved and the public nature of the defiance of the order 
of the Court transfer the conduct here in question from the realm of a mere civil contempt, 
such as an ordinary breach of injunction with respect to private rights in a patent or trade 
mark, for example, into the realm of a public depreciation of the authority of the Court tending 
to bring the administration of justice into scorn. 


Secondly, some judges have felt that the ‘practical realities’ of industrial relations 
are such as to require a departure from the ordinary rules of contempt of court. 
So, in Con-Mech (Engineers) Lid v AUEW (Engineering Section),'® Sir John 
Donaldson (then President of the National Industrial Relations Court!!) held that 


5 As Salmon LJ noted in Jennison v Baker [1972] 1 All ER 997, 1001 (CA) contempt proceedings 
aim both at ‘vindicating (a) the rights of plaintiffs (especially the plaintiff in the action) and (b) the 
authority of the court. The two objects are, ... inextricably intermixed.’ 

[1913] AC 417 (HL). 

[1972] 1 All ER 997, 1001 (CA). 

[1987] 3 All ER 276, 294 (CA). Sir John Donaldson MR proposed a different classification of contempt 

of court; those which involve, or assist in, a breach of a court order; and those which hinder the 

due administration of justice. See also Lloyd LJ at 306; and the Report of the Phillimore Committee 

(1974) Cmnd 5795 paras 168—176. 

[1953] Dominion LR 785 (Supreme Court), 795—6. 

10 [1973] IRLR 333, para 19 (NIRC). 

11 The National Industrial Relations Court (NIRC) had the same ‘powers, rights, privileges and authority’ 
as the High Court in respect of contempt of court, (s 99 of the Industrial Relations Act, 1971) see 
Lord Denning MR in Churchman v Joint Shop Stewards’ Committee of the Port of London [1972] 
ICR 222 (CA). 
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it was ‘gravely injurious to the authority of any court and thus to the public interest’ 
where employers obtaining labour injunctions were persuaded by industrial pressure 
not to enforce the injunction. 

Accordingly, in many labour injunction cases it is hard to determine whether the 
contempt is civil or criminal contempt. Originally, there were a series of differences 
in relation to the rules and procedure which flowed from the distinction. Many of 
these have been lost.!? Others have become uncertain due to the confusion relating 
to the development of the third category of contempt, contumacious civil contempt. 
There are three remaining differences of importance to the labour injunction which 
relate to the possibility of ‘waiver’ of the contempt; the question of sequestration 
as a competent sanction and the requirement of mens rea. 

The first and most complex, relates to the ‘waiver’ of contempt. There are two 
issues here: first, the question of whether a contempt once raised, can be waived 
by the plaintiff or complainant; and secondly, the question of whether the court 
itself is able to raise a contempt of its own accord. Originally the rule was that 
where a plaintiff decided to waive a civil contempt, the court had no power to 
intervene, nor could the court raise a civil contempt of its own accord. On the other 
hand, the plaintiff or complainant could not waive a criminal contempt and, in 
addition, the court had the power to act of its own accord to raise the issue of a 
criminal contempt.” 

It is not clear to what extent these principles have survived the blurring of the 
distinction between civil and criminal contempt. Wedderburn considers that plaintiffs 
may still waive civil contempt,’ although he does not distinguish between cases 
where the plaintiff has already raised the contempt and cases where the plaintiff 
has not. In straightforward cases of civil contempt, it may well be that a plaintiff 
can choose to waive the contempt, even when it has been raised. However, whenever 
a case contains an aspect of contumacy, courts have indicated that they retain a 
discretion to refuse to allow a plaintiff to waive the contempt. Because judges 
often see contempt of labour injunction orders as having a contumacious aspect, 
they will be unlikely to allow plaintiffs to waive a contempt of an order, once it 
has been raised. So, in Mirror Group Newspapers v Harrison" the plaintiff who 
had launched contempt proceedings was refused permission to withdraw the 
proceedings, even though it sought leave to do so on the ground that the dispute 
between the parties has been settled. Mars-Jones J held that: 


this was a matter of such public importance that it could not be allowed to pass without 
investigation. Despite the wishes of the party, this was not something which could be swept 
under the carpet and forgotten. 


Even the principle that a court may not raise a civil contempt of its own accord 
seems to have been weakened. In Churchman v Joint Shop Stewards Committee," 
the NIRC launched contempt proceedings of its own accord in respect of a civil 
contempt and committed three defendants to gaol and its right to do so was upheld 
on appeal. 


12 See E Harnon ‘Civil and Criminal Contempts of Court’ (1962) 25 MLR 179, at pp 179ff; Lowe Borrie 
& Lowe's Law of Contempt (London: Butterworths, 2nd ed, 1983) p 467. 

13 Moore v Court of Assizes, Bristol [1972] 1 All ER 58 (CA). 

14 Wedderburn The Worker and the Law (Harmondsworth: Penguin, 3rd ed, 1986) pp 711-12. 

15 Seaward v Paterson [1987] 1 Ch 545 (CA); Corcoran v Corcoran [1950] 1 All ER 495 (PDA); Jennison 
v Baker [1972] 1 All ER 997 (CA). 

16 Unreported judgment of the Queen’s Bench Division, 7 November 1986. 

17 [1972] ICR 222 (CA). See, in particular, Lord Denning’s views at p 229 of the report. 
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This decision is not of itself sufficient to have overturned the previous practice. 
However, in Clarke v Chadburn,'* Megarry V-C stated that the courts should 
perhaps reconsider the rule, especially where orders are ‘being openly flouted and 
the administration of justice is being brought into disrespect.’ Accordingly, it may 
be that courts will initiate contempt proceedings of their own accord in labour 
injunction matters when they consider that the administration of justice so requires. 

The second area where the distinction between civil and criminal contempt is of 
importance in relation to labour injunctions relates to the possible sanctions that 
flow from the contempt. It is clear that sequestration is not a sanction which can 
be imposed in relation to criminal contempt as it is a form of civil execution. "° 
However, there are few examples of pure criminal contempt in labour injunction 
cases and it is unlikely that the courts will accept an argument that contempt of 
a labour injunction order, even if contumacious, will be contempt of a criminal 
character and so exclude the possibility of sequestration. The importance of this 
distinction has probably, for all practical purposes, fallen away.“ 

The third area of distinction relates to mens rea. Originally, an element of intention 
had to be shown in order to establish criminal contempt, but not for civil contempt. 
In straightforward cases of civil or criminal contempt, this is still the case. The 
difficulty arises in relation to third parties who are not named in the court order, 
but who breach its terms. This brings us directly to the question of third parties. 


Possible Defendants: The Problem of Third Parties 


The question of who may be cited for contempt of court is extremely difficult to 
answer. The answer seems to be that where the behaviour is merely breach of an 
order, only those who are named in the order may be bound, unless a person, 
knowingly ‘aids and abets’ one of the persons named in order to breach it or otherwise 
acts to interfere with the administration of justice in respect of the order. 
Before turning to a discussion of the rule concerning ‘aiding and abetting’, it is 
necessary to consider briefly whether it is possible for a court to make an order 
binding on all persons having knowledge of the order.”' The judges of appeal in 
Att Gen v Newspaper Publishing plc” disagreed on this point. Sir John Donaldson 
MR (differing from Balcombe LJ”) held that a court could not issue an order 
binding on non-parties but held that non-parties could be liable in contempt where 
they acted to interfere with the administration of justice. This view is likely to be 
accepted, as it appears to accord with established principle.” However, even 
though interdicts may not be binding on non-parties, non-parties may still be found 





18 (1984) IRLR 350, para 13 (Ch). Compare Megarry VC’s statement with the proposal of Walsh J 
of the Irish Supreme Court that once a labour injunction order is made, the court itself should become 
dominus litis. See the Foreword to Kerr & Whyte Irish Trade Union Law (Abingdon: Professional 
Books, 1985) p viii. 

19 Pratt v Inman (1889) 43 Ch 175. 

20 Lightman ‘A Trade Union in Chains: Scargill Unbound’ (1987) Current Law Problems 25, 28. 

21 Frankfurter & Greene (op cit n 1) at p 87. 

22 [1987] 3 All ER 296 (CA). 

23 Who held that the court had the power to make an order binding on the world at large. (p 314) He 
relied on his own earlier decision, X CC v A [1985] 1 All ER 406, but see Donaldson MR’s views 
on this judgment at 299—300. Other support for Balcombe LJ’s view can be found in the unreported 
judgment of UK Nirex v Barton The Times 14 October 1986. The Scottish courts have rejected Balcombe 
LJ’s formulation in Lord Advocate v The Scotsman Publications Ltd 1988 SLT 490, 511 (2nd Div). 

24 Lord Wellesley v Earl of Mornington Nos 1 & 2 (1848) 11 Beav 180, 181 50 ER 785, 786. Brydges 
v Brydges [1909] p 187, 191. 
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to be in contempt if they take actions which are inconsistent with the terms of the 
order, as we shall see. 

The ‘aiding and abetting’ rule was first enunciated in Seaward v Paterson.» A 
third party, Murray, who had not been named in the court order, was cited for 
contempt of court because he had arranged a boxing match which the order had 
enjoined. Lindley LJ held that he was liable for contempt of court because ‘he had 
been aiding and abetting others in setting the court at defiance.” It seems clear 
from the judgment that Lindley LJ understood Murray to be guilty of a criminal 
contempt although there are contrary views.” 

This judgment left question marks over two issues: whether in order for the third 
party to be liable for contempt, the person actually named in the order also has 
to have committed.a contempt of the order in which the third party has ‘aided and 
abetted” him. The second issue relates to what behaviour will be considered to 
constitute an obstruction of the course of justice, sufficient to amount to a contempt 
of court. 

The first question came before the courts in Z Ltd v A?” in which a Mareva 
injunction had been granted restraining the defendant from moving his assets out 
of the court’s jurisdiction. The defendant had not been given notice of the injunction 
but his bank had. The bank had nevertheless transferred the defendant’s assets. In 
this case, the bank was the third party and the person named in the order, the 
defendant, could not have been in contempt of the order, because he had no notice 
of it. Nevertheless, the bank was held to be in contempt. Eveleigh LJ held that the 
defendant being in contempt was not a prerequisite for the third party to be held 
in contempt. The third party could be held to be in contempt, not because he 
aided or abetted, but because his own conduct ‘knowingly interfere[d] with the 
administration of justice by causing the order to be thwarted’.”? 

Which raises the second question: what will constitute interference with the 
administration of justice for the purposes of contempt of court? 

The question arose in Att Gen v Newspaper Publishing plc.” In this case, , the 
Attorney-General obtained leave to bring contempt proceedings against three 
newspapers who had published material from the book Spycatcher which two other 
newspapers had been restrained from publishing a year previously.*! The three 
defendants had not been cited in the previous injunction proceedings, nor were they 
in breach of the previous injunction order although they had done exactly that which 
the other two newspapers had been restrained from doing. 

The Vice-Chancellor held that there could have been no contempt, because he 
refused to accept that an injunction order could have any effect against third parties, 
except in cases where third parties had ‘aided and abetted’ a person named in the 
order to breach the order (the ‘Seaward v Paterson’ exception). He refused to extend 
the law because of the uncertainty that would arise. For he argued: 


In my judgment it would be unjust to expose third parties to criminal sanctions for doing 
an act when it is not clear in advance whether or not the doing of that act is or is not 
unlawful.’ 


25 [1897] 1 Ch 545, 554 (CA). 

26 ibid 554. 

27 Lord Atkinson in Scott v Scott [1913] AC 417 (HL). 
28 [1982] 3 AIl ER 556 (CA). 

29 ibid pp 566-7. 

30 [1987] 3 All ER 276 (Ch). 

31 Att Gen v Observer Ltd (1986) New LJ 799 (CA). 
32 op cit n 30, Browne-Wilkinson VC p 288. 
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The Vice-Chancellor’s welcome reluctance to consider the defendants to be guilty 
of contempt is clearly based on his conception of the far-reaching effects of any 
such decision. On appeal, however, all three judges, Sir John Donaldson MR, Lloyd 
LJ and Balcombe LJ while praising the clarity of the Vice-Chancellor’s judgment, 
disagreed with his conclusion. The Master of the Rolls held that the defendants were 
guilty of interfering with the course of justice because the court had made it clear 
that it intended to administer justice by maintaining the confidentiality of the 
Spycatcher material” and in publishing that material the defendants had knowingly 
interfered with the administration of justice. 

This reasoning implies that a broad variety of actions could constitute interference 
with justice sufficient to constitute contempt of court. Lloyd LJ in similar reasoning, 
narrowed the scope slightly. He stated that not all acts calculated to interfere with 
the course of justice would necessarily constitute a contempt — it must be ‘sufficiently 
serious and sufficiently closely connected with the particular proceedings.’** He 
then crisply identified the difficulty faced by the court. The action by the three 
newspapers in publishing the material resulted in the destruction of the subject matter 
of the case between the Attorney-General and the two enjoined newspapers. If this 
action in itself was sufficient to constitute the actus reus of the contempt, then the 
injunction was irrelevant. But Lloyd LJ could not accept this argument, because 
of its unacceptably far-reaching consequences. On the other hand, by not accepting 
it, he realised that he was implying that the injunction itself was relevant to the 
contempt. How could this be so, if injunctions may not obtain against third parties? 
He solved the conundrum by distinguishing between ‘personal orders” and ‘other’ 
orders which he defined as orders by which the court regulates its own procedure 
and which would bind all persons who have knowledge of them.** Any person with 
knowledge of the other who acted with mens rea to interfere with the administration 
of justice would accordingly be in contempt. 

This distinction between ‘personal’ and ‘other’ orders (which had been explicitly 
rejected by the Vice-Chancellor”) entails a narrower scope for possible contempt 
orders than the formulation adopted by the Master of the Rolls. Nevertheless, it 
is still disconcertingly wide. 

The one clear limitation in Lloyd LJ’s judgment seems to be the imposition of 
a mens rea requirement. This requirement points to the criminal aspect of the 
contempt, but it appears not to be as stringent a mens rea requirement as perhaps 
one might wish. The judgments in the Att Gen v Newspaper Publishing plc’? case 
also seem to set the mens rea requirements as one of knowledge that the actions 
taken will result in the interference with the administration of justice.*° 

I have set this material out in some detail, because the issue is of crucial importance 
to the labour injunction. Very often a labour injunction order will be made against 
certain persons, but third parties, other members of the union or sympathetic outsiders 
may persist with the enjoined action. How does the judgment of the Court of Appeal 
in the Newspaper Publishing case affect such a situation? Sir John Donaldson MR 
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considered this explicitly in the judgment. He stated: 


An order restraining B from picketing A’s premises would not render picketing by C (a third 
party) in contempt of court, because it would not interfere with a determination of whether 
B was entitled to picket and the giving of remedies to A if it was unjustified. It is only if 
picketing by C would lead to the irreparable collapse of A’s business rendering a resolution 
of his dispute with B impossible or irrelevant, that there would begin to be an analogy to 
the present situation. 


This reasoning would seem to be quite reassuring, but in fact, there is much in the 
judgment that is of concern. It relates again to the crucial question of what will 
constitute an interference with the administration of justice sufficient to constitute 
contempt of court. Nothing in the judgment clearly defines what will constitute such 
an interference — Lloyd LJ’s statement referring to a ‘sufficiently serious’ act ‘closely 
connected with the proceedings’ is not a very clear guide. 

In fact, there is a dictum on this point in a recent labour injunction case: Taylor 
& Foulstone v NUM (Yorkshire Area) & Others*' where Nicholls J in discharging 
the sequestration order made the following comments: 


I am aware that during the sequestration, area unions of the NUM and others have provided 
financial assistance to the NUM. The identity of at least some of these bedies is known to 
me. Although I propose to take no action with regard to these activities at this stage, those 
concerned and others should not conclude that if such activities should take place in the context 
of another sequestration they will be treated with similar leniency. On the contrary those 
who wilfully obstruct the sequestrators in the discharge of their duties should understand 
that they themselves are in contempt of court. 

Secondly, those who give professional or other advice to a person against whom an injunction 
has been granted or whose assets are the subject of a sequestration order must be vigilant 
to see that they are not assisting in a breach of the injunction or an interference with the 
sequestrators. Solicitors as officers of this court have a particularly heavy responsibility in 
this regard. Giving advice on the legal implications of particular conduct is one thing. Assisting 
in a course of conduct which they know is or may be a contempt of court is altogether different. 
Further, those who assist others to take steps intended to thwart orders which it is anticipated 
that a court may thereafter make should not regard themselves as necessarily unassailable. 
(emphasis added) 


If these comments give some indication of what will constitute an ‘interference with 
the administration of justice’ for the purposes of contempt, as they appear to do, 
then the implications for third parties are worrying. Despite Sir John Donaldson 
MR’s reassuring reference to picketing cases in the Newspaper Publishing plc case, 
the real ratio decidendi of the Newspaper Publishing case lies in the assertion that 
actions by a third party which interfere with the administration of justice in a civil 
matter between persons other than the third party may constitute a contempt of court, 
even where litigation has not been launched, but is only anticipated.** If Nicholls 
J’s comments as to what will constitute an interference with the administration of 
justice become accepted, almost any action by a third party to assist a trade union 
or other person enjoined by a labour injunction from furthering industrial action 
may constitute a contempt of court. It is not surprising that lawyers and others have 
registered concern at Nicholls J’s comments.” 
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In conclusion, the ambit of the liability of third parties for contempt of court is 
extremely difficult to determine. Accordingly, many trade unions and individuals 
wishing to avoid a contempt charge will have to eschew any activity which appears 
to be furthering the interests of a person named in an injunction in relation to the 
dispute that has given rise to the injunction. For otherwise it might be considered 
to be an interference with the course of justice. The effect of legal uncertainty will 
be to give court orders a coercive power far greater than that indicated by their 
actual terms. 


The Procedure Governing Contempt Proceedings 


In addition to the uncertainties concerning the principles of the law of contempt, 
in at least three areas the procedure governing contempt proceedings is also uncertain 
— in relation to the requirement of a clear and unambiguous order, the test which 
should be adopted in ascertaining whether a party will be found guilty of contempt 
of court, and the requirement of intention. 


Clear and Unambiguous Order 
A court will generally not hold a person to be in contempt of an order which is 
not clear.“ However, many labour injunction orders are either vague, ambiguous 
or expressed in extremely wide terms. 

In Austin Rover Group Ltd v AUEW (TASS),* the defendant sought to argue that 
the following order was bad because it failed to state what instruction had to be 
withdrawn: 


That each of the defendants ‘do forthwith and in any event before 6.00 pm on 6 November 
1984, (i) withdraw and cancel any instruction, direction or decision which it has issued or 
made to the effect that its members employed by the plaintiff should withdraw their labour 
or otherwise refuse to work in accordance with their contracts of employment; (ii) take all 
practical steps to inform its members employed by the plaintiff of such withdrawal and 
cancellation.’ 


The defendant relied upon Redland Bricks Ltd v Morris where Lord Upjohn had 
said of a mandatory order that its terms imposed upon the appellants an absolutely 
unqualified obligation to restore support without giving them any indication of what 
was to be done.“ 

Hodgson J rejected this argument and pointed out that the Redland Bricks case 
concerned an appeal against an order, rather than contempt proceedings. TASS, 
the defendant in the Austin Rover case, however, had failed to launch any appeal, 
nor had they applied for the discharge of the order. Accordingly, Hodgson J held 
that the defendants could not claim that the order was invalid.” It cannot have been 
correct that the defendant’s failure to take steps to overturn the order meant that 
that validity of the order could not be raised during the contempt proceedings. 

Courts will, quite properly, construe a narrowly phrased order strictly. So where 
an order is expressed so as to restrain particular activity, but does not expressly 
restrain a defendant from threatening the forbidden activity, a court will find a 
defendant to be in contempt if he threatens the interdicted action. In Kent Free Press 
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v NGA, Henry J held that ‘there is a grey area where disobedience to a court’s order 
properly construed shades into the avoidance of a court order too narrowly 
drawn.’ 

In such circumstances, he held, the plaintiffs should make application for a quia 
timet injunction. Henry J’s advice is technically correct, but once again it provides 
judges with good reason to draw court orders very widely in order to protect the 
plaintiff adequately. 

The tendency to construe narrowly phrased orders strictly means that judges will 
be more likely, when granting injunctive relief, to phrase orders broadly to ensure 
that the intended relief is provided. Where orders are expressed broadly or vaguely, 
defendants will be prejudiced. For it will be difficult for defendants to decide what 
action may be taken lawfully in a situation where there is an ongoing industrial 
dispute. Defendants may be constrained from taking effective action for fear that 
they will be held to be in contempt of the order, even where the action may in fact 
be legitimate. The effect of vague and sweeping orders thus may be to hamstring 
not only unlawful activity in connection with an industrial dispute, but lawful activity 
as well. 


The Standard of Proof 

The standard of proof required in contempt proceedings is also uncertain. In cases 
where committal of an individual defendant is sought, the standard is clearly the 
criminal standard, beyond reasonable doubt.*? Where committal is not sought, it 
is not clear what is the appropriate standard of proof. Not all judges have accepted 
that the criminal standard of proof is required. In West Oxfordshire District Council 
v Beratec Ltd, Hutchinson J held that the correct standard of proof was the civil 
standard, that is, on the balance of probabilities, although he added the rider that 
the evidence must be ‘cogent and convincing in the highest degree before the burden 
of proof will be discharged.’ 

It is arguable that where sequestration is sought, the correct standard of proof 
should be the criminal standard. Fairclough v Manchester Ship Canal Co"! is 
authority for the proposition that, where sequestration is sought, the appropriate 
standard of proof is the criminal standard. This seems to be correct. As courts require 
proof beyond reasonable doubt in committal cases because of the severity of the 
sanction, a similar standard should apply to sequestration, itself a serious sanction 
as courts recognise. 

However, some judges have felt that there is no meaningful difference between 
the two standards of proof. So, in Mirror Group Newspapers v Harrison,” (which 
concerned an application for committal for contempt) Mars-Jones J stated that the 
distinction between the two standards of proof was not significant. Accordingly, 
he did not decide which standard of proof was applicable, but went on to decide 
that on either standard of proof he was satisfied that the defendants ‘were guilty 
of flagrant breaches’ of the order. 

Judges should be extremely cautious about abandoning the distinction between 
proof on a balance of probabilities and proof beyond reasonable doubt. Both standards 
are problematic,” but the distinction between the two standards of proof is 
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significant. Where proof beyond reasonable doubt is required; it reminds judges 
to act prudently when imposing a sanction. Judges’ willingness in labour injunction 
cases to establish proof on a balance of probabilities as the appropriate standard 
in contempt cases, indicates at best an imprudence as to the stringent effect of 
contempt sanctions, and at worst a deliberate exemption of the activity of labour 
injunction defendants from the appropriate safeguards ordinarily required in respect 
of such sanctions. 


Intention or Mens Rea 

Intention, too, creates uncertainty. In cases of civil contempt, where a contemnor 
is a person named in the order, it will be no defence for such a contemnor to claim 
that he had no intention of disobeying the order. In Stancomb v Trowbridge UDC, 
Warrington J stated that: 


if a person or corporation is restrained by injunction from doing a particular act, that 
person or corporation commits a breach of the injunction, and is liable for process for contempt, 
if he or it in fact does the act, and it is no answer to say that the act was not contumacious 
in the sense that, in doing it, there was no direct intention to disobey the order. 


Nor is it any defence for such a contemnor to claim that he was ‘doing his best.’*> 
Although the lack of an intention to breach an order will not be relevant as to whether 
there is in fact contempt of court, it will be relevant in the assessment of what sanction 
will be imposed upon the defendant, (see discussion of the judicial discretion below). 

However, intention is relevant where the alleged contemnor is a person not named 
in the order, for it must be shown that the contemnor had knowledge of the terms 
of the order and knew that his or her actions would result in a breach of the order. 
It may be that any action taken by a person which has the effect of defeating the 
purpose of the order may be considered an interference with the administration of 
justice and accordingly contempt (Att Gen v Newspaper Publishing plc).** The 
precise scope of such a principle has not yet been established. 


Vicarious Liability 


In Express & Star Ltd v NGA, the court held that section 15 of the Employment 
Act 1982 is not the appropriate test for establishing whether or not a trade union 
is vicariously liable for contempt.*’ The court held that the appropriate test was 
that estabished in Heatons’ Transport (St Helens) Ltd v TGWU, where Lord 
Wilberforce held that authority to do an act could be conferred upon a person in 
one of four ways; expressly or impliedly by the rulebook; by delegation impliedly 
or expressly authorised by the rulebook; by virtue of an office held; or fourthly, 
by custom and practice. 

It may not be as straightforward as it would seem for a trade union to distance 
itself from the unauthorised actions of its officials. In the Express & Star case, the 
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General Secretary of the Union wrote to one of its officials in the following terms: 


As you are now aware, Express and Star Ltd (and others) have taken proceedings alleging 
that the Association has breached an order made by the court on 1.3.85. Included in the affidavit 
sent by the plaintiff is one allegation that you were present with Tom Lowe at a meeting 
at the Aston Manor Public House with our members employed at Midland Print Services 
Ltd and that you supported Tom in his efforts to persuade the members to take action in 
support of their colleagues at the Express and Star. If, in your support, you infringed an 
order of the court, this was contrary to the National Council’s decisions. The rules of the 
Association prevent you from taking such action in any event and I must make it clear to 
you that I have now repudiated your support of Tom and any authorisation or endorsements 
you may allegedly have given to Tom’s action. 


Skinner J held that this was not a repudiation, which according to the court involves 
‘an open disavowal and disowning of the acts ... which must ... be communicated 
to the victims of the tort in question.’*’ Accordingly, the judge concluded that the 
defendants had: 


authorised by nods, winks, turning of blind eyes and similar clandestine methods of 
approval, which do not appear in records or minutes or circulars, . . . their members to black 
any work emanating from or going to the plaintiff companies. This was a serious breach 
of an order of the court. 


A defendant union therefore will find it difficult to persuade the court that it really 
did not authorise any action in breach of the order taken by its officials. Given that 
it is generally politically difficult for union leaders to repudiate the actions of union 
officials at any level because of the ‘bottom-up’ structure of trade unions, the 
implications of this judgment are very onerous for trade unions. Union leadership 
will be forced into making categorical denunciations of local officials which will 
have the effect of weakening their leadership and possibly reducing the support they 
receive from members. Wedderburn and Clark have observed that: 


Wedges will inevitably be driven between stewards and full-time officials, between both of 
them and the executive and the two top officers, and between all of them and the membership. 
The ‘union’ will increasingly appear to the members as ‘they’ and not ‘we’, If the law works 
the trade union will increasingly assume the character of a policing organization. 


A related question concerns whether union officials will be held to be automatically 
in contempt, in circumstances where the union has failed to comply with an injunction 
of which they have knowledge. The decision in Director-General of Fair Trading 
v Buckland® suggests that mere knowledge of the order will not be sufficient to 
ground contempt. There must in addition be some evidence of aiding or abetting 
the contempt, or interfering with the administration of justice, in addition to the 
knowledge of the order. 


The Imposition of Sanctions 


Judicial Discretion 


Judges have a wide range of discretionary powers in contempt proceedings concerning 


59 [1985] IRLR 222, para 26. 

60 ibid at para 28. This ruling was not affected by the Court of Appeal judgment in the matter. 

61 J Clark & Lord Wedderburn ‘Modern Labour Law: Problems, Functions and Policies’ in Lord 
Wedderburn, R Lewis & J Clark Labour Law and Industrial Relations: Building on Kahn-Freund 
(Oxford, Oxford University Press, 1983) 204. See now s 6 of the Employment Act 1990 which 
exaggerates this tendency. 

62 [1990] 1 All ER 545, 548 (RPC). 


395 


The Modern Law Review [Vol. 54 


the procedure to be followed, the persons who may be cited, whether the plaintiff 
may abandon the contempt proceedings, what evidence will be admissible, etc. 
However, the key discretion relates to the sanction which will be imposed. 

The severity of the sanction will largely be determined by the judge’s assessment 
of the severity of the contempt. In Howitt Transport v TGWU Sir John Donaldson 
noted that the nature of the contempt can vary widely, and that the penalties the 
court will impose will depend on the nature of the contempt concerned. In 
assessing the gravity of the contempt, there are a wide range of factors which judges 
may take into account. The more important of these will be discussed separately. 


Previous Contempt in Other Proceedings 


Judges have considered the fact that defendants have previously been in contempt 
of court in other proceedings in various ways in contempt cases. Sometimes judges 
have decided previous contempt does not increase the gravity of the present contempt. 
In Times Newspapers v NGA,“ Michael Davies J observed that the fact that the 
union had previously been fined for contempt, should not be taken into account 
in the determination of the appropriate penalty. 

There are exceptions, to this practice however. The trade unions’ campaign against 
the Industrial Relations Act, 1971 led one union in particular to be in repeated 
contempt of court — the AUEW. In Con-Mech (Engineers) Ltd v AUEW (Engineering 
Section),© Sir John Donaldson took the union’s record of non-compliance with 
court orders into account in assessing the gravity of the contempt. Accordingly, 
the union was fined £100,000. An amount the court considered appropriate because 
it was an amount ‘substantially in excess of the £50,000 which the union was fined 
on the last occasion.’ 

Judges have relied upon instances of previous contempt in another way. They 

. have been prepared to infer from the fact that defendants have previously been before 
the court, that the defendants would have been aware of the implications of court 
procedure. In Kent Free Press v NGA,® Henry J noted that the ‘NGA are 
experienced and sophisticated litigants’ whose conduct would not have been different 
if they had been served with a penal notice in addition to the terms of an injunction 
order. 

Finally, persistent failure to comply with court orders may be relevant to the 
question of whether a receiver should be appointed. In Clarke v Heathfield,® 
Mervyn Davies J took the defendants’ failure to comply with court orders into account 
in deciding to appoint a receiver to replace the defendants as trustees of the NUM. 


Actions by the Defendant 


The decision to make an apology may be of considerable strategic importance to 
a union. Where a union denies the legitimacy of the courts’ actions, tendering an 
apology may be seen as an act of apostasy, and one that will be politically difficult 
to make. Instead, or in addition, trade unionists may choose to place a full statement 
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before the court reasserting their view of a dispute. The courts have not developed 
a uniform response to statements or apologies. 


(a) Apologies 

In Mirror Group Newspapers Ltd v Harrison, Mars-Jones J stated that an apology 
must contain an admission of misconduct, an acknowledgement of a breach of the 
order, and an expression of regret. He refused to accept an apology which read 
as follows: 


I am not accustomed to legal proceedings and their effect when introduced into my world 
of industrial relations, and J have never before been served with a writ. For these reasons, 
I accept that different views of the events of the 19th September 1986 can be taken. I again 
wish to deny any intentional action of a disrespectful nature, or in breach of the order of 
Mr Justice Gatehouse, or in contempt; but if the Court is of the opinion that I was in breach 
of the order, and therefore disrespectful and in contempt, I do unreservedly apologise to the 
Court and to all other parties affected, and I respectfully ask the Court to decide that any 
such act of disrespect or contempt which it may find I am responsible for, was unintentional. 


Further apologies which the defendants sought to proffer from the witness box 
once Mars-Jones J’s attitude had become plain, were also rejected. These apologies 
‘did nothing to purge the contempts’ according to Mars-Jones J. Accordingly, both 
defendants were fined. 

The effect of a failure to apologise is not clear. It may not be crucial. For example, 
in Times Newspapers v NGA,” the National Executive Committee of the defendant 
had resolved to comply with the injunction against it, but only some time after the 
order had been granted. The affidavit made on behalf of the defendant contained 
no apology. Michael Davies J did not consider the failure to apologise an aggravating 
factor in the case. ‘The court is not here to teach people good manners,’ he said. 
He noted perceptively that there may be ‘reasons why this trade union feels unable 
to apologise.’ Accordingly he considered the central issue to be whethert the defendant 
had complied with the terms of the court order or not. 

On the other hand, some judges have considered that the failure to proffer an 
apology has aggravated the perceived offence.” 


(b) Statements by the Defendant 

Defendants often place a statement before the court setting out their construction 
of the events. During contempt proceedings arising out of the Wapping dispute, 
the General Secretary of SOGAT ’82, Brenda Dean, handed a letter in to the court 
explaining that the union had decided not to appear in court formally. The letter 
set out the union view of the trade dispute which had led to the injunction, stating: 


The union has been, and still is, ready and willing to conduct reasonable negotiations but 
its claims have been rejected out of hand. Over 4,000 SOGAT union members have now 
been dismissed without compensation or redundancy payments, the overwhelming majority 
while taking industrial action in defence of their jobs. The union.is committed to protecting 
the jobs and livelihood of its members and their families. It believes that these employees 
have the merits on their side. It also believes that its stance in the trade dispute is a principled 
one and is both fair and just. 


It continued by noting that the court was not able to take the substantive fairness 
of the dispute into account. In his judgment, Michael Davies J referred to this letter 
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and noted that the letter indicated that the union was not ‘flagrantly contemptuous 
of the court itself’ but was still in contempt. The crucial factor, as far as the judge 
was concerned, was that there was no indication that SOGAT ’82 intended to comply 
with the order, and accordingly, despite his recognition that the union was not in 
flagrant contempt of court imposed substantial penalties: the union was fined £25,000 
and leave to issue a writ of sequestration was granted. 


(c) Other Action by the Defendant 

In addition to the caution with which a judge should approach the plaintiffs’ evidence 
in a case where the defendant has not appeared to argue his case, a judge may also 
consider the defendants’ failure to appear before the court a factor relevant to deciding 
the gravity of the contempt. In The Times Newspapers v NGA” Michael Davies 
J held that the defendants’ attendance at court by their counsel, ‘was a point in their 
favour.’ 

In Mirror Group Newspapers Ltd v Harrison,” Mars-Jones J held that the 
defendants who had raised what he considered to be a ‘false and fanciful defence’ 
had aggravated their contempt. This factor is somewhat similar to the factor often 
considered relevant in mitigation in criminal matters: that a plea of guilty will avoid 
wasting the court’s time. 

The motivation of the defendant will be a relevant factor in assessing the gravity 
of his contempt. Michael Davies J’s response to Brenda Dean’s letter to the court 
recognised that the union’s actions which were in contempt were not motivated by 
a flagrant contempt of the court, but by other factors. In the Mirror Group Newspapers 
case as well, the motivation of the defendant was considered relevant by the judge. 
Mars-Jones J declared that: 


Such conduct undoubtedly merits a prison sentence, but ... I do not think it would be right 
for me to pass an immediate sentence of imprisonment, because, albeit they were misguided 
and I believe stupid in thinking so, they considered what they were doing was in the best 
interests of their members. 


The fact that a defendant is motivated by factors other than a desire to act in 
contempt of court will only be a factor in mitigation. As we have seen, mens rea 
is not relevant to the assessment of whether a defendant is in contempt. In practice, 
the sanctions imposed upon defendants in labour injunction cases are onerous despite 
the fact that most labour injunction defendants are acting in the interests of their 
members or fellow-members, not out of a desire to insult the court. 

Accordingly, judges enjoy a wide discretion in relation to the sanction to be imposed 
for contempt of court. Given the range and severity of those sanctions, it will often 
be uncertain what penalty will be imposed in respect of the breach of a labour 
injunction order. It will also be difficult for defendants to assess what effect making 
an apology or other statement to the court will have on the exercise of judicial 
discretion. 


The Range of Sanctions 


There are a wide range of sanctions which a court can impose upon contemnors. 
However, even where a defendant has been found to be in contempt of court, there 
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may be circumstances where a court will think it fit to impose no sanction upon 
the defendant. In Austin Rover v AUEW (TASS),” the court decided to impose no 
sanction upon the defendants who were in contempt because the court felt that the 
original order should not have been made (although the court held that the union 
should nevertheless have obeyed the order). By the time the contempt proceedings 
were heard, the dispute had been settled. This is the only labour injunction matter 
in the 1980s, of which I am aware, in which the court imposed no sanction at all 
in a contempt case. 


1. Contemnors may not be heard 

Although more a consequence of being found in contempt, than a sanction in itself, 
the rule that contemnors may not be heard has a punitive element. The rule derives 
from canon law.” However, the rule is of limited application. It does not generally 
apply to causes other than the one in which the party is in contempt, nor does it 
prevent the contemnor bringing an appeal or other motion to discharge the contempt 
ruling.” It does apply to prevent a party in contempt seeking the assistance of the 
court in the same cause in which the contempt arose, although the judge retains 
a discretion as to whether to hear the party or not.” 

In Clarke v Heathfield,® however, Mervyn Davies J questioned whether the 
defendants in that matter had a right to be heard. The defendants were not in contempt 
of court in that matter, but were in contempt of court in respect of several other 
matters. According to the general principle described above, it would appear that 
the defendants did have a right to be heard, and counsel for the defendants argued 
that they had. Mervyn Davies J did not decide the point saying that he chose anyway 
to hear the defendants. 

Although for the purposes of the proceedings, hearing counsel as a matter of 
discretion rather than as a matter of right would seem no different, it is problematic. 
As Lightman (who was counsel for the NUM before Mervyn Davies J) has argued: 
‘This was unsatisfactory for the NUM, for the belief is easy to engender that, if 
the court is only listening as a matter of indulgence, it does not listen with the same 
attentiveness. ’*! 

The only case, then, where a judge should be entitled to refuse to hear a party 
in contempt is where the party’s contemptuous activity is impeding the court either 
from ascertaining the issues in the matter, or from making an effective order.* 
However the authority of the two Clarke v Heathfield judgments may mean that 
judges have extended the scope of their discretion with regard to this rule. 


2. Costs 

A punitive order of costs may also be made as a sanction in contempt proceedings. 
Costs may be awarded on an indemnity basis which may be sufficient sanction for 
only a minor contempt.® As legal costs may well be very high in such matters, 
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a costs award on any basis may be a substantial sanction. For example in Sealink 
UK Ltd v NUS,® the union was ordered to pay the plaintiffs’ costs on an indemnity 
basis. Michael Davies J took this into account when deciding the sum the union 
should be fined for its contempt. 


3. Committal 

Judges are chary of issuing committal orders in industrial disputes, because they 
may well be counter-productive.*° They recognise that committal, although 
seemingly a powerful sanction, may well inflame an industrial dispute rather than 
terminate it. In addition, it may bring the judicial system into disrepute, something 
all judges seek to avoid. 

Employers too have realised that the consequences of imprisoning trade union 
leaders during an industrial dispute is likely to aggravate the dispute and so few 
employers seek committal orders.*° Committal remains a possible sanction, and has 
been referred to by some judges, although they rarely show any inclination to make 
a committal order. It is generally a rhetorical reference made in order to express 
disapproval. In Mirror Group Newspapers (1966) Ltd v Harrison,®’ for example, 
Mars-Jones J commented that the behaviour of two individual defendants ‘merit(ed) 
a prison sentence’ but then went on to impose fines. 


4. Fines 
Fines were originally not thought to be a competent sanction in cases concerning 
civil contempt.88 However, in 1964 it was established that the courts had a power 
to fine in cases concerning contempt.” In eleven of the twelve contempt cases 
arising out of labour injunctions since 1974 of which I am aware,” fines were 
levied upon the contemnors. It is therefore by far the most common initial sanction 
upon contemnors in labour injunction matters. 

Since 1974, fines imposed upon individual defendants in labour injunction cases 
have ranged from £350! to £10,000. Fines imposed upon trade unions have 
ranged from £4,000” to £525,000. In assessing the fine to be imposed, judges 
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try to match the amount of fine both to the gravity of the contempt and in the means 
of the contemnor. Accordingly, judges like to have evidence of the assets of the 
contemnor. As Michael Davies said in News Group Newspapers v SOGAT °82%: 


I do not have the faintest idea as to the assets of the defendants. Jt seems to me that that 
is something which it would be desirable in a case of this sort for a court to know, because 
if a fine is to be imposed, that fine, in my judgment, just as a fine upon an individual for 
some offence, be it a criminal offence or an offence of contempt, should bear some relation 
to his or her financial position, so in the case of a trade union of this kind. I have no idea 
of the means of this union. 


In this case, Michael Davies J imposed a fine of £25,000 on the union which he 
considered to be at ‘the lower end of the scale’ in addition to issuing a writ of 
sequestration. 

The Contempt of Court Act 1981 provides that unpaid fines may be enforced 
in the same” way that a judgment of the High Court for a civil debt may be 
enforced. The fine levied against the TGWU by the court in Austin Rover v AUEW 
& Others” was apparently recovered in this way. However, in practice, where 
fines remain unpaid, judges generally grant plaintiffs leave to issue a writ of 
sequestration to ensure payment of the fine. 

The industrial relations environment will‘also affect the payment of fines. In April 
1984, the British Printing and Communications Corporation, after launching 
proceedings for contempt of a labour injunction against two unions, paid to the unions 
the £75,000 that they had been fined.” In Con-Mech (Engineers) Ltd v AUEW 
(Engineering Section),”? an anonymous donor paid the fines, as too the fine 
imposed on Arthur Scargill during the miner’s strike in 1984. 

Although anonymous donors may pay fines, unions may not assist their members 
who are fined for contempt by paying their fines. Section 8 of the Employment 
Act 1988 expressly made it unlawful for trade union funds to be used to pay fines 
on behalf of any individual. Section 9 provides a remedy to union members who 
consider that union funds are being unlawfully applied. 


5. Sequestration 

Sequestration is the remedy of last resort in contempt cases.’ It is a process 
whereby a person in contempt of court is deprived of his or her property and that 
property is given to sequestrators to hold and detain in order to obtain compliance 
with the court order. There were four well-publicised disputes which led to the 
sequestration of trade union assets in the 1980s. The NGA’s assets were placed 
in sequestration in 1983 as a result of a dispute with the Stockport Messenger!™; 
the assets of both the national NUM and the South Wales Area NUM were placed 
in sequestration in 1984 as a result of the 1984/5 pit strike'”; the assets of SOGAT 
’82 were placed in sequestration as a result of the Wapping dispute in 1986 and 
the assets of the NUS were (twice) placed in sequestration in 1988 during the dispute 
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with Sealink and P & O. The costs to the unions involved have been considerable: 
the 1983 sequestration cost the NGA an estimated 2 million! SOGAT’s legal costs 
alone for the litigation arising out of the Wapping dispute (which includes the costs 
of the unfair dismissal cases and the £25,000 fine) have been estimated at nearly 
one million pounds.'™ 

The Supreme Court Rules provide that a court may issue a writ of sequestration 
against the property of a body corporate. Although trade unions are not bodies 
corporate, section 2(1)(e) of the Trade Union and Labour Relations Act (TULRA) 
1974 provides that: 


any judgment, order or award made in proceedings of any description brought against the 
trade union ... shall be enforceable, by way of execution, diligence, punishment for contempt 
or otherwise, against any property held in trust for the trade union to the like extent and 
in the like manner as if the union were a body corporate. 


Accordingly, a court may issue a writ of sequestration against the assets of a trade 
union. The property of trade union officials, too, may be the subject of a writ of 
sequestration! but no such sequestration has yet occurred. 

Once leave has been granted, the plaintiffs will be in a position to issue a writ. 
A writ of sequestration is effective from the date of its issue. The writ will be 
addressed to at least four persons, the sequestrators, nominated by the plaintiff. 
There are no rules governing who may act as a sequestrator and sequestrators are 
not required to give security for the monies they may receive.' Sequestrators also 
receive no guarantee that their costs will be met. In the case of the NUM sequestration 
in 1984, the sequestrators approached the court to seek indemnity for their costs. 
The courts, of course, have no funds to underwrite such costs. Without the court 
or the sequestrators requesting it, however, the Attorney-General, Sir Michael Havers 
agreed that the government would underwrite their costs.” The Attorney-General 
later justified this move by stating that he would do the same in any case where 
the party in contempt had moved its funds abroad in order to defeat the 
contempt. '°8 

The sequestration order, unless otherwise phrased, covers both real and personal 
property, and all other property to which the sequestrated person has a clear and 
undisputed right. It does not bind property which the contemnor holds in trust for 
another person.’ This rule has sometimes caused confusion in respect of trade 
unions. For trade unions are not corporate bodies and hence cannot own property. 
In terms of section 2(1)(b) of TULRA 1974 property held by the union is held in 
trust for the union, and such property would be bound by a sequestration order. 
Where trade unions hold property in trust for some other person or persons, such 
property would not be bound by the sequestration. 

Generally, all union property, including political funds, will be taken into 
possession by the sequestrators. However, section 17(1) of the Employment Act 
1982 provides that certain property of the trade union will be protected from ‘any 
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amount awarded by way of damages, costs or expenses.’ Although such property 
may be taken into sequestration, it may not be used to pay damages, costs or expenses. 
Protected property includes, inter alia, political funds and provident benefit funds. 
During a sequestration, trade union officials will lose control of such funds, but 
after the sequestration the funds will be returned to the union in full. 

Where a trade union branch or area forms a separate trade union, its property 
may not be bound by a sequestration order. In News Group Newspapers Ltd v SOGAT 
’82,'"° the Court of Appeal held that the branches of SOGAT ’82 held their 
property in their own right, that such property was not held by the national union 
and that therefore it was not subject to the writ of sequestration. In Messenger 
Newspaper Group Ltd v NGA,'"' Eastham J reached a similar conclusion with 
respect to the branches of the NGA. The branches of print unions historically enjoy 
considerable autonomy and are more like regional or area unions. 

Once third parties have been appraised of the terms of the writ, they must take 
no action which is likely to frustrate its operation. Accordingly in Eckman v Midland 
Bank Ltd,''? Sir John Donaldson then President of the National Industrial Relations 
Court held that a bank was wrong to require the sequestrators to obtain a separate 
order against the bank in addition to a sequestration order against the bank’s clients. 
No order for costs however was made against the bank.'!? 

The effect of a sequestration order will depend on how the sequestrators carry 
out their tasks. It may have a drastic effect on the day-to-day administration of a 
trade union. During the NGA sequestration, all traceable assets were frozen so that 
the union was unable to issue cheques, which meant that it was unable to pay benefits 
due to members nor to pay its staff. Christmas bonuses could not even be paid to 
retired members. The sequestration was ‘rigidly applied.’!!* 

Sir John Donaldson MR recognised the difficulty caused for the union by the 
sequestration in his judgment in an appeal launched by the union against the 
sequestration — Messenger Newspaper Group v NGA (1982).! The Court of 
Appeal considered whether it would be possible to vary a sequestration order in 
such a way as to allow a trade union to ‘carry on its lawful trade union activities’ 
but because the union did not prosecute the appeal, no variation was made. 

The difficulties faced by the union in daily administration are exacerbated by the 
warning issued by Nicholls J in Taylor & Foulstone v NUM (Yorkshire Area),''® 
that persons ‘who wilfully obstruct sequestrators’ and provide financial assistance 
to a union under sequestration are in contempt of court. The judgment appears to 
cover an excessive range of activities and persons. Accordingly, union officials as 
well as their advisers and well-wishers face the possible of being in contempt of 
court if they attempt to continue the ordinary business of the union including the 
conduct of an industrial dispute, during the period of the sequestration. 

In addition, unions cannot avoid the effects of sequestration by anticipating it. 
A sequestrator may be authorised to recover funds from overseas!!” and if the 
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funds are transferred out of the control of the union into the hands of third parties 
for safekeeping, the rules may well give dissident members a right to seek assistance 
from the court.'!® Section 9 of the Employment Act 1988 also provides a remedy 
to a union member who can show that union funds are being used for unlawful 
purposes. Upon application by such a member, a court has wide powers to require 
the trustees to protect the union property, to appoint a receiver, or to remove trustees. 

The sequestrators having taken possession of the property must detain and hold 
it until the court makes an order instructing them to release the property, which 
will ordinarily be when the contempt is cleared (see discussion below). The terms 
of the order authorising the discharge of the seqeustration will ordinarily be that 
the sequestrators ‘withdraw from possession upon payment of their costs, expenses 
and proper allowances.’'!? Those costs may not be enforced against protected 
property as defined by section 17 of the Employment Act 1982. 

Where a union possesses assets outside the jurisdiction of the court, the 
sequestrators can be authorised to recover them. This may prove difficult. When 
the NUM was sequestrated, it held assets in Luxembourg, Eire and Switzerland. 
In the case of the monies held in Eire, the sequestrators (joined by the receiver, 
appointed to replace the trustees) approached the Irish courts for assistance in the 
recovery of the union’s assets. They first sought an injunction restraining the union 
from withdrawing the money from the Bank of Ireland. However, Barrington J 
refused the order.'”° Instead he made an order that the assets remain in Ireland until 
new permanent trustees be appointed. The reason for refusing to hand the monies 
to the sequestrators lay in the fact that sequestration, ‘whether civil or criminal, 
and whether coercive or punitive in purpose, is essentially penal in effect.’!”! 
Because, like English courts, Irish courts will not enforce a foreign judgment that 
is penal in nature, Barrington J refused to give effect to the sequestration order. 
However, because of the allegations of breach of trust made against the ex-trustees 
of the union, he was reluctant to hand the monies to the union. He solved the difficult 
by ordering the funds to be held by the Irish bank pending the appointment of new 
trustees. In fact, the union finally consented to the monies being handed to the 
receiver. !” 

The monies in Switzerland and Luxembourg were handed, not to the sequestrators, 
but to the receiver. This was done in the case of Luxembourg after the receiver 
negotiated with the finance company which held them. The finance company required 
indemnities to be given by the NUM and its insurers for the transfer, but no legal 
action was instituted.'23 Those in Switzerland were recovered by an order of court 
which authorised the payment of the monies to the receiver.'* 

In order for a sequestration order to be discharged, a contemnor must purge his 
contempt. Traditionally, this has required an apology. However, very often trade 
union officials find its difficult to make an apology because of the political implications 
of such an act and courts have sometimes recognised that an apology may not be 
necessary. !?5 E 
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that an apology would not be required. The Times reported the judgment as 
follows: 


His Lordship was not troubled by the absence of a formal apology. The Court’s dignity did 
not depend upon or require an expressed public recantation, the sincerity of which, if offered 
might in the circumstances be open to question. It was of importance that the rule of law 
should prevail, and be seen to prevail, and that object had been achieved; the union by making 
the application had recognised the authority of the court. 


Once a sequestration order has been discharged, it may be immediately reimposed 
if the defendant is in breach of any other order. So, in the NUS dispute, the court 
discharged the sequestration order against the assets of the union in respect of one 
plaintiff, Sealink, and then immediately reimposed the sequestration of the union’s 
assets in respect of the contempt of an order obtained by P & O. 

In conclusion, sequestration not only imposes a tremendous financial burden on 
a union but it may also cripple the union’s administration of its affairs. Actions 
taken in anticipation of the sequestration of a unions’ funds may be dismantled by 
the sequestrators. Sequestration disables a union both prospectively and 
retrospectively leaving unions with little scope for the development of a defensive 
strategy. 


6. Receivership 

Receivership is not, strictly speaking, a sanction for contempt of court. It is an 
equitable remedy aimed at preserving property. A court may appoint a receiver 
in circumstances which it thinks it is just and convenient to do so.’ To my 
knowledge, this has only occurred once in relation to a trade dispute. 

In November 1984 sixteen members of the NUM made an ex parte application 
to the High Court for the trustees of NUM to be replaced by a receiver. That 
application was granted ex parte, the appeal launched by the trustees was 
dismissed!” at the opposed inter partes hearing, the receiver was appointed ‘for 
the time being until new trustees are appointed, or, on a change of heart, the removed 
trustees restored.’ 1? 

Until 1971, it was clear that a receiver could not be appointed over the general 
funds of a trade union, since under section 4 of the Trade Union Act 1871 a court 
could not enforce any agreement for the application of trade union funds. °! But 
that Act was repealed by the Industrial Relations Act, 1971 and this provision was 
not re-enacted in 1974.' 

A receiver may be appointed to replace trustees in a wide variety of circumstances, 
the most common being where it can be shown that the trustee or trustees have 
misconducted themselves. ! In Clarke v Heathfield,'** Mervyn Davies J held that: 


The trustees, knowingly seeking to thwart the orders of the court, cannot say that their conduct 
in sending funds abroad and then refusing to bring them back is not misconduct because they 
have been instructed in that regard by superior authority in the union. 
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Mervyn Davies J also relied on the authority of Higginbotham v MacGilchrist '* 
where it was held that a trustee may be removed if he ‘obstinately refused to 
acknowledge his legal duty’ and fails to carry out his duties so that the affairs of 
the trust are brought into confusion.’!* 

The relationship of the NUM receivers to the sequestrators was explained by 
Mervyn-Davies J in this way: 


The receiver was appointed to replace, on an interim basis, the persons who were removed 
from trusteeship as persons unfit to continue for the time being as trustees of the NUM’s 
property. He stands in their shoes as regards the NUM’s property. He is concerned to protect 
the Union’s property for the benefit of all its members. The sequestrator’s function is altogether 
different. The sequestrators were appointed to take possession of the property of the NUM, 
in whosoever’s hands it might be, and to collect the income, and keep the property and income 
under sequestration until the fine and the plaintif? s costs were paid and the NUM cleared 
its contempt, or other orders were made.'?” 


What obligations do other persons have to co-operate with the receiver? Throughout 
the period of the NUM receivership, this question remained unanswered. Did third 
parties approached by the receiver have to co-operate with him in the same way 
as they had to co-operate with the sequestrators? Lightman argues that there is a 
distinction between sequestrators and receivers in this respect: sequestrators are 
representatives of the state aimed at coercing compliance with a court order, whereas 
a receiver is merely a caretaker appointed to maintain the rights of the parties inter 
se.” Accordingly, he argues the obligation to co-operate is not as stringent in 
relation to receivers as it is in relation to sequestrators. 

However, Halsbury’s Laws, as Lightman acknowledges," state that an inter- 
ference with a receiver will constitute a contempt of court.!*° Clearly, therefore, 
third parties should be wary of taking action that may be construed as an interference 
with the administration of justice sufficient to constitute criminal contempt. In the 
light of the general trend in this area of the law, third parties will have to tread 
extremely warily. 

The question of whether a body whose property has been taken into receivership 
has a right to be heard also creates difficulties. During the NUM receivership, the 
NUM’s right to be represented before the court otherwise than by the receiver was 
argued several times. In each case, the court exercised its discretion to hear the 
NUM representatives. However, as with the right to be heard generally, this is not 
a particularly satisfactory arrangement. Lightman argues that as the executive 
authority of the organisation continues to have the power to manage its affairs, it 
should accordingly be entitled to be heard as of right.'*’ However, the point has 
yet to be authoritatively resolved. 

A receiver will be discharged when the object of his appointment has been fully 
effected.'42 In the NUM case, Mervyn-Davies J states in his judgment that the 
receivership would continue until new trustees were appointed or ‘on a change of 
heart’ the removed trustees are replaced.'*? The NUM replaced its trustees twice: 
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first on the 2nd July 1985 and then again on the 1st September 1985. Both times 
they sought the discharge of the receivership (on 11th July 1985 and on 3rd October 
1985 before Mervyn-Davies J on both occasions), but both times the application 
was adjourned. The judge refused to grant an order of discharge until a series of 
conditions had been met: the sequestration order had to be discharged; the trustees 
and officers of the union had to co-operate with the receiver, and provide him with 
information; and the receiver had to be satisfied with the outstanding matters of 
account. '“4 

Mervyn-Davies J again refused to discharge the receivership in May 1986 although 
all the parties to the action consented to a complete discharge. The receiver however 
had made a suggestion that a limited receivership be maintained to facilitate the 
continued action against the former trustees. The Court of Appeal rejected the 
continuance of the receivership and it was finally discharged on the 27th June 1986, 
almost sixteen months after the end of the strike. 


Conclusion 


The sanctions for contempt of court are extremely damaging to trade unions, both 
organisationally and financially. In addition, the principles governing contempt of 
court are sufficently uncertain as to make it unclear precisely when trade union 
defendants or their advisers or well-wishers will be held to be in contempt of court. 
As a result, actions which are lawful may well be restricted by labour injunctions 
because defendants, their advisers and well-wishers may decide that the risk of being 
held to be in contempt of court is too great. Accordingly, the scope of labour 
injunctions is substantially increased by the ambiguity and confusion surrounding 
the legal principles on the basis of which they are enforced. 
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When Is An Arrest? 
Glanville Williams* 


Nursery riddle: What dogs have five legs? Answer: No dogs. No dogs have five 
legs. (No dogs are dogs, because don’t we call them dogs?) 

At about the same level of puerility, but using adult language, consider this one. 
When is an arrest not an arrest? Answer: When it is an illegal arrest. (An illegal 
arrest is not an arrest, because it has none of the legal consequences of an arrest. 
But it must be an arrest, because don’t we call it that? It is the kind of arrest known 
as an illegal arrest. Yes, just as a five-legged dog is the kind of dog known as a 
no-dog.) 

Before 1988 there was a sharp split of lordly opinion on this grave subject. Six 
statements were made; three, which I will make bold to call the silly ones, supported 
the proposition about illegal arrests, while three, the sensible ones, rejected it. In 
Murray v Ministry of Defence (1988),' Lord Griffiths, speaking for the Appellate 
Committee, approved three of the six, these being all three of the silly ones, while 
not mentioning the others.? _ 

The chance of drawing these three concurring statements out of the recorded six 
at random would have been one in 20. So the likelihood is that some factor was 
at work in making the selection. The factor, of course, is the time-honoured practice 
of judges to choose from the available authorities only those that accord with their 
own views. 

For the purpose of discussion it is enough to reproduce, as a representative of 
the three favoured by Lord Griffiths, a remark of Viscount Dilhorne: 


‘Arrest’ is an ordinary English word ... Whether or not a person has been arrested depends 
not on the legality of the arrest but on whether he has been deprived of his liberty to go 
where he pleases. i 


If this were so, every kidnapping would be an ‘arrest’ of the victim, not only 
(in the remarkable opinion of some of the Lords) according to the meaning of ‘an 
ordinary English word’ but in law. Neither in lay nor in legal circles is such a 
proposition acceptable. It is true that instances of the word ‘arrest’ may still occa- 
sionally be found in its French sense of suddenly arresting a person’s words or 
movement, or the arresting of a natural process like a disease; but to a lawyer, as 
to the general public in the vast majority of contexts, the word means not any stopping 
but only some kind of stopping of a person by authority of law. 

The best statement of this position was that of Lord Edmund-Davies, carefully 
reviewing the authorities and pointing out the absurdity of saying that a false 
imprisonment can qualify as an arrest.? A suspect who resists or escapes from an 
illegal purported ‘arrest’ could not possibly be charged with resisting or escaping 
from arrest, because in law he has not been arrested. 


*Jesus College, Cambridge. 


1 [1988] 1 WLR 692, 2 All ER 521. 

2 The judicial opinions were discussed by David N. Clarke and David Feldman in [1979] Crim LR 
702; cp Lidstone in [1978] Crim LR 332. They were expressed chiefly in the context of the blood- 
alcohol legislation, where a distinction should be drawn between an arrest proper and a lawful detention; 
see later. 

3 Spicer v Holt [1977] AC at 1005. 
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In legal discussions there is no harm in speaking of an illegal arrest without the 
word ‘purported’ and without sneering quotation marks (and even statutes sometimes 
do itt); but for lawyers the practice is permissible only so long as we remember 
that the illegal arrest has no force as an arrest against the person arrested. 

There is, in particular, one context in which it makes sense to say that a person 
has been arrested, though illegally. This is when the argument that the arrest was 
illegal comes, paradoxically, from the arrester. If a police officer, having made 
an illegal ‘arrest,’ proceeds to treat the suspect in a way not allowed by the law 
of arrest, and the suspect complains of his treatment, it obviously does not lie in 
the mouth of the officer to say that the rules that he is alleged to have broken do 
not apply, because the suspect was never ‘arrested.’ One may regard this as a sort 
of ‘arrest’ by estoppel. 

Viscount Dilhorne’s statement of the meaning of ‘arrest’ was defective in another 
way. Not only does an arrest in its legal acceptation generally presuppose a lawful 
deprivation of liberty, but it generally presupposes a lawful deprivation of liberty 
made for the purpose or possible purpose of bringing a suspect to court. That a 
person may be lawfully detained without being arrested is shown by the powers 
of detaining some young persons and mentally disordered persons and removing 
them to places where they will be looked after. A person may even be lawfully 
detained on a suspicion of crime without being arrested, as where a constable requires 
a driver to take a breath test, or searches a car on reasonable suspicion that it is 
carrying certain forbidden articles, requiring the driver to wait while the search 
is proceeding.‘ The driver may be said in a very loose sense to be arrested because 
he is lawfully detained (and the courts sometimes use the word in this general way), 
but he is not arrested in the proper sense unless he is told that he is under arrest, 
and in this event the law puts limits on the detention if there is no court order. (PACE 
enacts the previous law of arrest on the point, with improvements.) 

In short, an arrest in the technical sense is a lawful detention made for the purpose 
(or at least the provisional purpose) of bringing a prosecution against the person 
arrested. 

This means that the word ‘arrest’ works a certain amount of legal magic. It is 
the sentence ‘I arrest you’ (or some sentence of equivalent meaning) that puts the 
driver of the car in the previous example under arrest. Saying ‘You must wait here 
while I search the car’ does not do the same job, though either statement can make 
the detention lawful. Under PACE s 28 a private person (a person other than a 
constable) can effectually arrest without expressing it, provided that the fact of arrest 
is obvious; but a constable who arrests must inform the suspect that he is under 
arrest. No doubt it would be enough (so far as the making of an arrest goes) if he 
tells the suspect that he must go with him to the police station, or he may just say 
“You are nicked,’ but the technical term is the best.® 

It is impossible to believe that Lord Griffiths and his fellow lords who concurred 
with him and the other two law lords cited by him were unaware of these provisions, 
or of the somewhat similar rules of the common law; yet in words they have contra- 
dicted them. Perhaps their errors are too obvious to be worth pointing out, but we 





eg Police and Criminal Evidence Act 1984 (‘PACE’) s 28. 

See PACE s 1(2). 

It was held in Alderson v Booth [1969] 2 QB 216 that when ambiguous words are used, whether they 
amount to words of arrest (in the sense of lawful detention) is for the jury or magistrates. But if the 
question is whether the words amount to an arrest proper, as distinct from other forms of lawful detention, 
the jury or magistrates need to be instructed in the distinctive features of an arrest (see later). 
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may be forgiven for growing impatient at seeing pieces of legal nonsense embedded 
in judgments, and handed down from one lord to another as though they were Gospel. 
One never knows when fallacies will be made to bear sour fruit. 

Deep inside some ill-considered utterances there is occasionally a grain of truth 
struggling to get out, and the issue in Murray’s case indicates what was in Lord 
Griffiths’s mind. An arrest requires the concurrence of several elements. What is 
the position when the process has only just started — one or two, but not all, of 
the necessary elements being present? Two answers are possible: that the detention 
pending arrest is lawful but not an arrest, and that it is already an arrest. The second 
answer looks illogical. How can it be an arrest when the requisites of an arrest are 
absent? In Murray’s case the Lords accepted the second answer, but did not consider 
the alternative, and on the facts there was no necessity to decide between them. 
On either view, the detention, according to the opinion of the lords, was lawful, 
which was what they had to decide. 

The case arose in Northern Ireland before PACE had been extended to that part 
of the United Kingdom; so the detention that took place was basically governed 
by the common law. At common law, three steps had to be taken (not necessarily 
in any particular order) to effect a valid arrest (assuming that the arrester had power 
to arrest). One, the arrester had to detain the suspect physically, or to detain him 
symbolically by touching him — unless the suspect made this formality unnecessary 
by submitting to the arrest.? Two, the arrester had to communicate to the arrestee 
his present immediate intention to make an arrest. Three, he had to state the ground 
of arrest, unless this was obvious. The second and third requisites are put into statutory 
form (with some tinkerings, not improvements) in PACE. The third requirement 
of an arrest was abolished in Northern Ireland by statute for Army arrests, but the 
other two remained. Failure to satisfy either of them could invalidate the arrest. 
The following discussion will focus on the second. 


Stating the Intention to Arrest 


According to the traditional opinion, an arrest is legally ineffective unless the fact 
of arrest (in particular, the intention to arrest) is communicated to the person to 
be arrested. The reason is obvious. We are all entitled to assume that we are not 
under legal restraint (and, in particular, under the form of legal restraint known 
as an arrest) unless someone with authority (be he public officer or private citizen 
acting under legal powers) conveys to us that we are. Any indeterminacy at the 
time of arrest (to speak only of that) is highly undesirable, because after that time 
the suspect is subject to legal constraint, whereas before that time he was a free 
man. Moreover, notifying the fact of arrest helps to avoid any mistake on the 
arrestee’s part as to the arrester’s intention, and may avoid a breach of the peace. 

What if the circumstances make it impossible for the intending arrester to give 
immediate notice of his intention to arrest? The simple answer is that the intending 
arrester may nevertheless grab the suspect in order to make sure that he does not 
get away. This was in effect one of the points decided in Murray’s case. 

It is time to give the facts. The plaintiff, Margaret Murray, sued the Ministry 
of Defence in Northern Ireland for false imprisonment. She had been suspected 
of a terrorist offence, and a woman corporal was instructed to go to her house with 


7 Hart v Chief Constable of Kent [1983] RTR 484; cp Williams in [1954] Crim LR 6. 
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armed soldiers to arrest her. They rang the bell at 7.00 am. The plaintiff opened 
the door, only partly dressed, and the soldiers immediately entered. At that moment 
the soldiers obviously had the plaintiff under detention. They were in full control 
of the house, having blocked all escape. 

The corporal told Ms Murray to get dressed, accompanying her upstairs to do 
so. After she came down, at 7.30 am, the corporal said: ‘As a member of Her 
Majesty’s forces I arrest you.” This was the formula sanctioned by statute for an 
Army arrest in Northern Ireland during the present terrorist activities (though it 
was not confined to terrorist crimes). The plaintiff conceded that she was validly 
arrested at 7.30 am, but complained that she had been unlawfully detained during 
the previous half-hour. The lower courts, upheld in the Lords, rejected the claim. 


The Unknown Detention 


The first question that arose, in logical order, was whether Ms Murray was deprived 
of her liberty during the half-hour when she was not told that she was under arrest. 
Can you be deprived of your liberty when you do not know it, or know it for certain? 
Conflicting opinions in the lower courts were reviewed, and Lord Griffiths purported 
to resolve the point by deciding that a person may be ‘imprisoned’ in law although 
he does not know he is imprisoned. However, he was chiefly influenced by seeing 
absurdities in a contrary view, and did not consider the possible absurdities resulting 
from his own. 

He disapproved the decision of the Court of Exchequer in Herring v Boyle 
(1834),® that a boy of 10 was not falsely imprisoned when he was kept on at school 
over the holidays against his mother’s wish (the boy himself being ignorant of the 
wish his mother had expressed). Lord Griffiths was right in thinking that the outcome 
of the proceedings was unsatisfactory, the headmaster being held not liable in damages 
for illegally detaining the boy; but two remarks may be made. First, it was not 
the fact that the boy did not know he was being detained. All boys of 10 in boarding 
schools know that they are not at liberty. Wordsworth’s ‘shades of the prison house’ 
have already closed on them. Second, and more important, the relevant consent 
in the case of such a boy should be regarded as not that of the boy but that of the 
parent. It may be that an action for false imprisonment is wrongly framed on these 
facts; it should, rationally, be an action for infringement of parental rights. 
Unfortunately, the law does not allow such an action. 

Lord Griffiths also considered various hypotheticals involving infants and mentally 
disordered persons, in each of which he thought that the victim should be regarded 
as imprisoned despite his ignorance of the confinement. Again some observations 
are in order. First, the taking or detention of a child would generally be the criminal 
offence of abduction (Child Abduction Act 1984 s 2). If, as appears, there is no 
equivalent tort to the parent who is deprived of custody, it is a matter for the 
improvement of the law of tort; no change is needed in the criminal law. Second, 
neither small infants nor lunatics can consent in law to anything, so that there is 
no point in bringing them into the discussion. Third, in each of Lord Griffiths’s 
hypotheticals the imprisoned person suffered some harm in consequence of his 
maltreatment. These hypotheticals were inapposite when, as with Ms Murray, no 
harm had been sustained. 





8 1CM & R 377, 149 ER 1126. 
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Instead of these hypotheticals, it would have been more apt to consider a scenario 
closer to the one before the Lords. Take the same facts as in Murray’s case except 
that the posse of soldiers, having surrounded the plaintiff's house, awaited the arrival 
of their colonel to make the arrest. The colonel was being briefed, but the briefing 
ended in a change of plan: the arrest was to be called off, lest suspected confederates 
of the plaintiff might take alarm before they too could be arrested. So, when the 
colonel arrived bearing the new instructions, the soldiers, like the hunters of the 
snark, softly and suddenly vanished away. The plaintiff heard about the whole 
occurrence some time later. It is hard to imagine the Lords cheerfully holding that 
a suspected terrorist or anyone else would be entitled to damages against the police 
in respect of such a ‘detention.’ 

This would be a very unusual case; the problem would be presented in more familiar 
form if the police ‘invite’ someone to accompany them to the police station to assist 
with their enquiries, seriously suspecting him of a crime and being secretly determined 
not to let him go unless they are left sufficiently in doubt as to his guilt. Is he 
imprisoned? The intention underlying PACE is that this problem should not arise. 
Section 29 provides that where a person attends voluntarily at a police station or 
elsewhere (or accompanies a constable) to assist with a police investigation, he is 
entitled to leave at will unless he is arrested, and he must be informed at once that 
he is under arrest if a decision is taken by a constable to prevent him from leaving 
at will. Also, under the Code of Practice for the Detention, etc of Persons by the 
Police, para 10, the officer must caution a person whom there are grounds to suspect 
of an offence before questioning him, and must accompany the caution by the 
statement that the suspect is not under arrest and is not obliged to remain. However, 
it is always possible that the police may, in a particular case, ignore PACE. If this 
can be proved, then, whether the suspect is finally arrested or allowed to depart, 
he would be entitled to damages according to the opinion of the lords, notwithstanding 
that at no time during the interrogation did he realise that he was unfree. 

Perhaps this is right for interrogations by the police, who ought to know and obey 
the rules. But the same result would follow for interrogations by a store manager 
who is interviewing a shopper suspected of theft, pending the arrival of the police. 
It seems hard on the owners of the store if they are made liable in damages to the 
shopper although he never realised that he was being detained, although he was 
then properly arrested, and although he was in fact guilty of the suspected offence. 

When these considerations are weighed up, it seems to be an excess of legalism 
to regard a person as detained if he does not know that anyone will stop his leaving 
or will try to inflict some evil upon him if he does attempt to leave. Apparently 
Lord Griffiths’s opinion on this would not be binding in a future case, because he 
also held, quite rightly, that as a matter of fact the plaintiff knew that she was being 
detained as from 7.00 am, when the soldiers entered and demanded that she get 
dressed. This impeccable finding of fact made it unnecessary for him to decide 
whether the arrestee had to know of the detention to be entitled to sue for false 
imprisonment. His opinion on this particular issue was obiter. 


The Meaning of Arrest 


The question that the Lords regarded themselves as having to decide was not merely 
whether the plaintiff was detained at 7.00 am but whether she was arrested at that 
time. Their decision appears to have been that when a person was detained by an 
intending arrester, a mere intention by the arrester to make a (valid) arrest operated 
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to validate the detention as an arrest even though the intention was not in terms 
communicated to the arrestee, provided that the other conditions of an arrest were 
present. 

Were they present? Well, yes and no. The plaintiff was detained de facto at 
7.00 am, but the legal conditions of an arrest were not completed until 7.30, when 
the plaintiff was informed of the arrest. Communicating the information before that 
time was regarded by the Lords as excused on the ground that such communication 
was not practicable. Making the communication at 7.30, when the lords adjudged 
it to be practicable, healed the whole proceeding. If no communication had been 
made the detention would have been illegal, though whether the illegality would 
have dated from 7.00 or from 7.30 was not discussed. (Under PACE, which as 
I have said did not then apply in Ulster, the detention would pretty clearly be illegal 
from the start.) 

A further item of evidence must be mentioned. While dressing in her bedroom 
the plaintiff had (according to her evidence, which was not challenged) expressly 
asked the arresting corporal whether she was under arrest, and the corporal had 
refrained from replying. This was, therefore, a typical case where there should have 
been no valid arrest on the traditional principles of the common law, which rejected 
the possibility that a person arrested might be purposely left in ignorance of the 
fact of arrest when he could be informed of it. Nor was there any provision in the 
legislation for Northern Ireland to justify withholding the information of arrest. The 
Lords, however, held that the plaintiff was under arrest from 7.00 am when the 
soldiers entered the house and she was told to get dressed. It did not matter that 
at that time she was not formally told that she was under arrest, and that during 
the succeeding half-hour the corporal in charge deliberately refrained from settling 
the plaintiff's known doubt on the subject. 

It was here that Lord Griffiths deployed his argument about the meaning of arrest. 
Arrest is a deprivation of liberty, and the plaintiff was deprived of liberty, to her 
own knowledge, at 7.00 am. Therefore she was lawfully arrested at that time, and 
had no ground of complaint. 

The trouble with this argument is that it involves the fallacy known to logicians 
as an undistributed middle. ‘All As are Bs; this is a B; therefore it is an A.’ The 
argument that ‘an arrest is a deprivation of liberty; the plaintiff was deprived of 
liberty; therefore she was arrested’ falls foul of this syllogistic snare. To be valid, 
the middle term must, in logician’s parlance, be ‘distributed’: here, the argument 
is valid only if every deprivation of liberty is an arrest, which is not the case. 

While the reasoning I have been considering so far is defective, the defects do 
not in themselves impugn the decision. To deprive the plaintiff of a claim for damages 
for false imprisonment during the period 7.00—7.30 am, it was not necessary to 
show that she was lawfully arrested during that time: enough that she was lawfully 
detained. She was lawfully detained if the arrester was proceeding with the procedure 
for a lawful arrest in the proper way, even though the arrest had not been completed. 
Whether the arrester was properly proceeding depended upon whether the 
communication of the arrest was made in due time. 


Postponing the Statement of Arrest 
Lord Griffiths did not rely entirely on his idea of arrest as de facto detention, and 


was careful to buttress it by holding that the rule requiring communication of arrest 
was not broken in this instance. The required communication was, he thought, not 
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practicable during the disputed half-hour, for the reason that if the words of arrest 
had been spoken when the house was entered and the plaintiff was placed under 
orders, someone else in the house might have summoned assistance from neighbours 
to resist the arrest. 

This did not raise a point of formal logic or legal principle, but it is utterly 
unconvincing on the facts. Surely, if any other occupant had been able to raise an 
alarm among terrorist sympathisers and wished to do so, he would have raised it 
immediately he knew of the entry of the soldiers, without waiting for niceties like 
the utterance of words of arrest. But such an occupant would have had a job to 
break the news to the outside world. The house had been well guarded in advance, 
with an armed soldier posted at both the front and the back doors. And the first 
task of the soldiers when they entered was to shepherd all the occupiers except the 
suspect into one room, where they had them under their eyes and potentially under 
their guns. Finally, what possible danger would have been incurred if the corporal 
had answered the plaintiff's question in the bedroom? 

Postponing the statement of arrest until the soldiers were about to cart off their 
captive appears to have been standard Army routine, but there was nothing to justify 
it in law unless an earlier statement of arrest would not have been practicable. One 
would have thought that the court would have immediately condemned a practice 
of routinely postponing the communication on the ground of impracticability, when 
this was done without any consideration by the arrester (the corporal) of the circum- 
stances of the case that might establish the impracticability. Failing statutory authority 
to the contrary, an arrester should act in accordance with the facts before him, not 
in accordance with some preconceived rule. 

Not so long ago the law appeared to be clear on this. In Brazil v Chief Constable 
of Surrey,’ where the question concerned the legality of searching the defendant 
in a police station, Robert Goff LJ (as he then was) said: 


A blatant rule that everyone brought to a police station has to be searched cannot be upheld. 
The constable did not address her mind to the circumstances of the particular case and whether 
it was sensible to carry out the search. 


This, perhaps, was too severe a rule to impose upon the police. At any rate, it 
was later abandoned by the Court of Appeal in Middleweek v Chief Constable of 
Merseyside," a civil action for false imprisonment. The decision was that when 
an officer follows standing instructions in searching an arrested person, without 
considering whether the search is justified in the particular instance, the search will 
nevertheless be lawful if it is found as a fact to have been reasonable. This means 
that the only question is whether the officer’s action was reasonable, not whether 
he had himself weighed up the case. 

The danger with such a rule is that juries and magistrates may be over-impressed 
by an officer’s statement that what he did was ‘standard practice.’ A further danger 
is that they may think they have to decide whether the practice is reasonable as 
a practice, instead of deciding whether the officer’s action in the particular case 
was reasonable. The reason why the corporal kept mum about Ms Murray’s arrest 
was not because she had considered the matter and decided that a statement was 
impracticable. It was that she had been instructed to keep mum until they were all 
ready to shepherd the plaintiff out of the house. Such reasons as might be found 
for upholding what may be called the Army’s ‘blatant rule’ were not deposed to 


9 [1983] 1 WLR 1155, 3 All ER 537, 77 Cr App R 237. 
10 Belatedly reported in [1990] 3 WLR 481. 
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by the corporal but were advanced ex post facto by counsel in argument, or perceived 
by the judges in giving judgment. The practical argument was that on these dangerous 
occasions it was undesirable to leave decisions to junior officers; better to establish 
general rules that dispensed with a decision of the arrester in the field. But if the 
rule was to be upheld as being a reasonable rule, should it not have had the authority 
of a statute? Parliament had exempted the Army in Ulster from the need to state 
the ground of arrest, but had not exempted it from the requirement of stating the 
fact of arrest, and compliance with this requirement is normally thought to be 
incumbent on the actual arrester, not something to be settled by high-ups in abstraction 
from the particular circumstances. 

A subsidiary reason offered by Lord Griffiths for his opinion was the disconcerting 
one that the half-hour delay made no difference. ‘It would seem a strange result 
that ... whether or not she has an action for false imprisonment should depend 
upon whether the words of arrest are spoken on entering or leaving the house, when 
the practical effect of the difference on the plaintiff is non-existent.’ This is a cavalier 
way of treating a legal requirement. Is it suggested that an arrester can lawfully 
ignore any of the restrictive rules of the law of arrest if observing them makes no 
‘practical’ difference to the person arrested? Would an arresting constable be justified 
in not informing an arrestee of the ground of arrest because he intended to make 
the arrest whatever the arrestee might say, and silence on the constable’s part made 
no practical difference? Such a doctrine, if extended widely through the law, in 
matters of government and in private transactions, would have an unsettling effect 
and cause immense litigation. Although Governments now have Parliament pretty 
well tamed, it is difficult to imagine Parliament enacting that non-compliance with 
legal regulations (particularly regulations concerned with the liberty of the subject) 
is lawful whenever non-compliance does not matter. 

The Lord was no doubt helped to the conclusion that the silence of the corporal 
did not matter because, in his view, the plaintiff knew from the start that she was 
under arrest. She certainly knew that she was being detained, but her question to 
the corporal suggests a lingering doubt on whether she was arrested. The corporal’s 
object might conceivably have been no more than to have the house searched and 
the plaintiff interrogated. If so, it would not have been an arrest. We regard it as 
wrong that an arrested person should be left in ignorance of his arrest; information 
must be given not merely that the suspect is being detained, but that he is arrested. 
If he is lawfully detained without being arrested, the courts will almost certainly 
apply a similar rule to detention as to arrest as a matter of common law: the detainee 
must be told of the fact of lawful detention, and he must be told or otherwise know 
the broad reason for it. (Indeed, before PACE, by a wholly admirable exercise of 
judicial power, the courts extended this rule beyond arrest to lawful detention for 
a non-statutory search!'; PACE s 2(3) enacts the same rule for searches under the 
Act.) Until the arrester states his intention to arrest or otherwise detain a person, 
it will often be impossible for anyone (not merely the suspect) to be sure what the 
arrester’s intention is. 

It can hardly be doubted that the detention of the plaintiff during the half-hour 
was unlawful, because she was not informed that she was arrested or otherwise 
lawfully detained during that time — unless the Crown could establish that it was 
not practicable to give the information. On this matter the decision gives rise to 
further misgivings. 


11 Brazil v Chief Constable of Surrey, n 9 above. 
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In holding that the plaintiff was lawfully detained, the Lords gave an extended 
meaning to ‘practicable’. Originally, the rule was that the intention to arrest had 
to be communicated at the time of arrest. I believe that the notion that a failure of 
communication is excused when the suspect prevents it by running away originated 
in Christie v Leachinsky,'? but that was in connection with the rule that the arrester 
must make known the ground of arrest, not the rule that he must make known the 
fact of arrest. It was PACE that extended the same rule to informing of the fact 
of arrest, but this was quite a different matter. When no arrest has been announced, 
the suspect is not apprised of a duty to stay to hear what the would-be arrester has 
to say. It is a strong thing to enact (though PACE apparently enacts it) that a person 
who has not been told that he is arrested can sometimes be prosecuted for not staying 
to hear the ground for having allegedly arrested him. Indeed, how is it possible 
for an arrester to state the ground for arrest without stating that he is arresting? 

PACE extended the excuse for non-communication in another way, and the Act 
itself reveals the change of thinking that occurred on this while the Act was on its 
way to the statute book. Section 28(5) is confined to cases where the person arrested 
makes communication impossible by running off as soon as hands are laid on him. 


Nothing in this section is to be taken to require a person to be informed: 


(a) that he is under arrest; or 
(b) of the ground of the arrest, 


if it was not reasonably practicable for him to be so informed by reason of his having escaped 
from arrest before the information could be given. 


It will be seen that this limits the notion of practicability to a particular type of 
case, where the suspect, wilfully closing his eyes to a statement that it is desired 
to make to him, frustrates the making of the statement; and it applies this rule not 
only to a situation of the Christie v Leachinsky type (failure to communicate the 
grounds of arrest) but also to cases of failure to communicate the intention to arrest. 

Someone must have thought that the limitation upon the exception was too severe, 
since (for example) it failed to provide for the case where the arrestee was blind 
drunk, or a foreigner who did not understand the meaning of the word ‘arrest’ (though 
in these cases it would hardly be the fault of the suspect that he could not understand 
what was being said to him). No one seems to have enquired what was the point 
of extending the status of an arrested person to one who had not been told that he 
was arrested. Nevertheless it was decided to add another subsection, extending the 
exemption from the rule to all cases where it was impossible to get through to the 
arrestee, and even more widely than that. Section 28(1): 


Subject to subsection (5) below, when a person is arrested otherwise than by being informed 
that he is under arrest, the arrest is not lawful unless the person arrested is informed that 
he is under arrest as soon as practicable after his arrest ... 


This is worded in a way that makes subsection (5) redundant in respect of its 
reference to arrest. Subsection (3) similarly supersedes subsection (5) in its reference 
to informing of the ground of arrest. Since the whole of (5) is superfluous, it was 
unnecessary for subsection (1) to express deference to it. 

It is unusual for one part of a statute to rubbish other parts in this way, but apart 


12 [1947] AC 573. 
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from creating puzzlement the sloppy draftsmanship does not matter. What does matter 
is that the Act widens impossibility into ‘impracticality.’ (When Lord Griffiths spoke 
of practicality, a concept that was not, I think, known to the common law on this 
subject, he was presumably borrowing the word from PACE, though this statute 
was not then in force in Northern Ireland.) 

What does ‘practicable’ mean? How does it differ from ‘possible’? One may 
speculate that someone in the Home Office thought it would be a good idea to loosen 
up restrictions on the police when arresting, but in what way does the use of the 
word ‘practicable’ do it? Does it effect any loosening at all? One would have thought 
that it is always ‘practicable’ for an arrester to tell the arrestee that he is arrested, 
if the arrester is able to speak the English language and the arrestee is able to 
understand what he says. Both these conditions were satisfied in Murray’s case at 
7.00 am on the day in question, yet the Lords held that the communication was 
not then practicable. 

The reason given was that when dealing with dangerous people it may be important 
to keep the arrest dark until all the preliminaries are done. One may ask: to what 
- extent did the corporal’s mumness keep it dark? The arrest of the plaintiff was kept 
from the outside world by sealing off the house during the half-hour; but it was 
not kept dark by refusing to tell her whether she was arrested. Every occupant of 
the house knew that the Army had taken over; they were not ignorant of that. 

It is perhaps not unduly pedantic to add the observation that an arrest is not made 
impracticable by the possibility of escape or rescue afterwards. Even if all the Army’s 
fears of the possibility of rescue were justified, the corporal could with no trouble 
have completed the arrest by informing the plaintiff of the arrest when the plaintiff 
opened the door. The plaintiff would then have been well and truly arrested, 
irrespective of what might happen afterwards in the way of escape or rescue. 

I am not keen to argue what were on the facts purely technical points on behalf 
of a person reasonably suspected of terrorism. No one’s heart will bleed because 
this plaintiff's detention for half an hour was, on a straightforward interpretation 
of the law, irregular. She was not in the slightest degree injured because ten words 
were spoken to her at 7.30 and not, as they should have been, at 7.00. But the 
technical points can have wider implications; and the Lords did not deal the cause 
of terrorism a blow by denying the plaintiff nominal or modest recompense for the 
technical detention. 

Although the case concerned terrorism, the questions of law are equally relevant 
when a non-terrorist suspect is arrested. Is it justifiable, under the present law, for 
an arrester to be able to claim that she has made a valid arrest, when she has refused 
to tell the suspect that the suspect is being arrested? Is it ‘impracticable’ to answer 
the suspect’s question on this subject merely because the arrester fears that if she 
answers it the suspect may, after being arrested, escape or be rescued? 

My suggestion is that it would have been more preferable if the Lords had insisted 
that the question of practicality referred to the possibility of getting through the 
fact of arrest to the arrestee, without reference to strategic considerations. This would 
deprive the word of its dangerous fuzziness. If the arrester wishes to keep the arrest 
secret from the arrestee’s confederates or sympathisers, he may be able to arrange 
to do so, but concealing it from the arrestee is unlikely to serve any purpose. Certainly 
it did not do so in Murray’s case. 
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The Employment Act 1990 in Context 
Bob Simpson* 


The changes in British labour law initiated by the Conservative Government first 
elected in 1979 have been consistently promoted as an integral and important part 
of the Government’s economic strategy.' Widely differing views have been 
expressed on the actual impact of these changes on the performance of the British 
economy. These range from the rather simplistic official claims for their beneficial 
impact to analyses which are sceptical of any significant positive effects.2 What is 
indisputable is the revolutionary effect of the legislation of the last decade on the 
overall appearance and substantive content of collective labour law in Britain. The 
legal dimension of the fundamental social rights of organised labour — the right 
to organise, the right to bargain and the right to strike — has been transformed. 

The Employment Act 1990 (EA 1990) provides a convenient point from which 
to view a decade of new laws and identify the different strands of policy underlying 
a sequence of legislation that has frequently amended recently enacted provisions 
on the ostensible ground that the experience of a few months has made clear the 
need for further modification. The main provisions of this Act concern freedom 
of association and the right to strike. It also makes some amendment to the law 
on trade union government and administration.? 


Freedom of Association and the Right to Organise 


Section 1 of EA 1990 makes it unlawful to refuse a person employment because 
of his or her membership or non-membership of a trade union.‘ This has implica- 
tions for both the ‘positive’ and ‘negative’ aspects of freedom of association. 


*London School of Economics. 


1 See eg Conservative Manifesto 1979 (London: Conservative Party, 1979) p 6 et seq and Mr Howard, 
Secretary of State for Employment in the Second Reading Debate on the Employment Bill 1990, HC 
Deb vol 166, col 39, 29 January 1990. 

2 Contrast the rhetoric of paras 1.1—1.7 of the Green Paper, Removing Barriers to Employment Cm 665 
(London: HMSO, 1989) (referred to below as the March 1989 Green Paper) with W Brown and 
S Wadhwani, ‘The economic effects of industrial relations legislation since 1979,’ National Institute 
Economic Review, February 1990, p 57. 

3 In addition, the Act makes an important amendment to the law on codes of practice. s 12 enables 
them to be revised in order to bring them ‘into conformity with subsequent statutory provisions’ without 
going through the consultation process which normally precedes the introduction and revision of codes. 
The Act also merges the Redundancy Fund with the National Insurance Fund, with effect from 
1 February 1991 (s 13) and amends the law on work experience for children (s 14). ss 12—14 are 
not considered here. All the provisions discussed in the text came into effect on | January 1991, see 
SI 1990 No 2378. 

4 s 1(1)(a). s 1(1)(b) extends this to include refusal of employment because a person is unwilling (i) to 
become or cease to be a member, or (ii) to make payments in lieu of membership, the latter covering 
the relatively rare ‘agency shop’ arrangements in which non-members are required to make a payment 
in lieu of membership either to the union or a third party. 
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The Positive Right 


Before 1971 there was virtually no British law on either the individual right of freedom 
of association in relation to trade unions or the collective right of trade unions to 
organise. Section 5 of the Industrial Relations Act 1971 (IRA) established rights 
for individual workers to belong to and take part in the activities of trade unions 
which registered under the Act, which in practice most unions did not. By contrast 
the parallel right not to belong extended to any organisation of workers, whether 
or not registered as a trade union under the Act. The ‘Social Contract’ legislation 
of 1974—76 re-established an individual right to belong to and take part in the 
activities of a trade union, this time subject to the qualification that the union was 
independent.’ It also established for the first time rights for lay officials of inde- 
pendent trade unions which were recognised for collective bargaining purposes to 
reasonable paid time off for industrial relations and related training duties, and for 
members of independent recognised unions to reasonable unpaid time off to take 
part in union activities. These rights were re-enacted in the Employment Protec- 
tion (Consolidation) Act 1978 (EPCA). They remained formally unamended until 
February 1990 when section 14 of the Employment Act 1989 cut back the time 
off right for lay officials to effectively little more than a right to paid time off only 
when the employer is prepared to agree to it.’ In the light of research evidence that 
this part of the Social Contract legislation had a real impact on trade unions’ workplace 
organisation,® this may prove to be one of the more important of the 1980s 
amendments to the law. 

EA 1990 s 1 appears to be a move in the opposite direction since for the first 
time since the repeal of the IRA in 1974, the law now proscribes discrimination 
by employers against job applicants because they are union members. It is, however, 
unlikely that this will have much impact on actual discrimination against union 
members at the point of recruitment.® The real discrimination against trade 
unionists in recruitment is against activists, but section 1 does not cover a refusal 
to employ because of an applicant’s trade union activities as distinct from member- 
ship. It would, therefore, have made no difference to the well known case of 
Birmingham DC v Beyer" where the reality was that Beyer could not get a job as 
a construction worker in the Birmingham area because he was blacklisted by 
employers for his union activities. 

The Government resisted amendments to extend section 1 to encompass these 
realities. Ministers argued that tribunals would see through spurious claims by 
employers to have refused employment not because of an applicant’s union member- 
ship, but on the grounds of past union activities. But they also defended the right 
of employers to refuse to employ ‘troublemakers.’ The Government was therefore 
unwilling to support any steps to either make the practice of blacklisting as such 


wa 


Trade Union and Labour Relations Act 1974 (TULRA) Sch | para 6(4) and Employment Protection 
Act 1975 (EPA) s 53 which respectively made dismissal for these reasons automatically unfair and 
certain action short of dismissal unlawful. See now EPCA ss 58(1)(a) and (b) and 23(1)(a) and (b). 
On the meaning of ‘independent’ trade union see TULRA s 30(1). 

EPA ss 57 and 58, now EPCA ss 27 and 28. 

See S Deakin, ‘Equality under a market order: The Employment Act 1990’ (1990) 19 ILJ 1, 16—17. 
See W Daniel and N Millward, Workplace Industrial Relations in Britain: The DE/PSI/SSRC Survey 
(London: Heinemann, 1983) 37—39, 142—144. 

This part of s 1 was only included for the sake of purely formal equality. It was conspicuously absent 
from chapter 2 of the March 1989 Green Paper, op cif n 2. Its inclusion may indicate that the Government 
took some notice of the EC’s Social Charter (see n 104 below) art 11. 

10 [1977] IRLR 210 EAT. 
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unlawful or to put at risk of legal challenge the activities of the Economic League, 
which provides information on job applicants who are on its blacklist of people whose 
employment would be undesirable.'' Lord Strathclyde’s statement of the 
Government’s position contained a clear and revealing summary of its views on 
the legitimate reasons for union membership which section 1 was designed to protect: 


Job applicants will be free to belong to a trade union and enjoy certain benefits to which 
membership may entitle them, such as legal, financial, training and pensions services. !? 


The absence of any reference to the applicant who has tried to secure of the benefit 
of union representation on terms and conditions of employment is significant. In 
the Government’s view, employers are entitled to refuse to employ an active union 
official who ‘made it clear that he intended to be an active trade union official in 
the future.’ 

The weakness of the protection for the positive aspect of freedom of association 
provided by the EPCA provisions on unfair dismissal and action short of dismissal 
is clear from the case law.'* Even where these rights are infringed the remedies 
available provide no real support for union organisational rights, despite the possibility 
of substantial compensation for unfair dismissal since 1982. The clear lesson of 
the 1970s and 1980s is that while individual rights on freedom of association may 
have once appeared to be the ‘building bricks’ of a ‘collective right to associate,’! 
they are not the equivalent to a collective right to organise.'* The token addition 
to these rights in EA 1990 s 1 will do nothing to alter this. The lesson is one that 
the labour movement should heed; an awareness of the limitations of an individual 
rights strategy must inform its thinking on labour law reform. 


The Negative Right 


The real purpose of EA 1990 s 1 is to place further legal obstacles in the way of 
union security practices, in particular those normally described as ‘pre-entry closed 
shops.’ It has been a consistent aim of legislation from 1980 to 1990 to establish 
‘the absolute right not to be a trade union member even where there is no closed 
shop.”'? Indeed, the Government has claimed to have made this right a reality on 
no fewer than three occasions: in 1982, 1988 and 1990. Before 1990 the legal 
technique used to achieve this goal was the progressive development of individual 
rights in respect of non-membership parallel to those created in respect of membership 
in 1974—76. The reason that this was not done at a stroke at the beginning of the 
1980s was a perceived need to compromise over the issue of the closed shop. The 
Social Contract laws did not contain any general support for the individual right 
to dissociate and, indeed, provided some reinforcement for union organisation rights 


11 See HC Standing Committee D cols 54—114, 13 & 15 February 1990; HL Deb vol 52 cols 162—169, 
10 July 1990 and cols 1231—1238, 23 July 1990, where the activities of the Economic League as 
revealed in television documentaries, a book and the League’s evidence to the House of Commons 
Select Committee on Employment is fully discussed. See now the Committee’s Second Report 1990—91, 
Recruitment Practices (London: HMSO, 1991). 

12 HL Deb vol 521 col 134, 10 July 1990. 

13 ibid, col 136. 

14 See Lewis and Simpson, ‘The Right to Associate’ in Lewis (ed), Labour Law in Britain (Oxford: 
Blackwell, 1986) 59—64; Wedderburn, The Worker and the Law (Harmondsworth: Penguin, 3rd ed, 
1986) 312—317. 

15 Wedderburn, ‘The Employment Protection Act 1975: Collective Aspects’ (1976) 39 MLR 168, 169. 

16 See Wedderburn, ‘Freedom of Association or Right to Organise?’ (1987) 18 IRJ 244. 

17 The Parliamentary Under Secretary of State for Employment, Mr Waddington, HC Standing Committee 
G col 653, 23 March 1982. 
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where ‘union membership agreements’ (UMAs) between employers and independent 
unions required workers to belong to specified unions. The dismissal of non-members 
from jobs subject to UMAs was automatically fair except where the employee 
concerned genuinely objected to union membership on grounds of religious belief. 
This provision was highly controversial when it was introduced in 1974—76 and 
though its legal effect was limited it did contribute to a climate in the late 1970s 
in which new formal ‘post-entry closed shops,’ where job applicants were required 
to join specified unions, flourished." 

Consistent with a declared step by step approach to labour law reform, the 1980s 
Employment Acts adopted an incremental two track approach towards eroding these 
practices. On the one hand, legal support for UMAs was confined to those that 
had received very high percentage support in ballots of the workers to whom they 
applied, and on the other hand, legislation created an extended list of excepted 
categories of worker whose dismissal even from ballot approved UMA employment 
was always unfair.” Only in 1988 were these complex provisions repealed (EA 
1988 s 11) leaving unqualified rights not to be unfairly dismissed or subjected to 
action short of dismissal because of non-membership of any or a particular trade 
union (EPCA ss 58(1)(c) and 23(1)(c) respectively). 

At one level, EA 1990 s 1 merely extends this formally equal treatment of the 
positive and negative aspects of freedom of association to recruitment. It is more 
complex than the equivalent sections of the Sex Discrimination Act 1975 (SDA) 
(s 6(1)) and Race Relations Act 1976 (RRA) (s 4(1)) largely because it contains 
provisions specifically directed against particular union security arrangements. Section 
1(1) concerns refusal of employment. Since the offending practices extend beyond 
mere refusals, deliberately omitting to ‘entertain and process’ an application or inquiry 
(s 1(5)(a)), or to offer employment of the description applied for (s 1(5)(c)) and 
causing an applicant to ‘withdraw or case to pursue’ an application (s 1(5)(b)), are 
treated as deemed refusals; so are offers of employment on terms that ‘no reasonable 
employer who wished to fill the post would offer’ where they are rejected (s 1(5)(d)) 
and offers which are withdrawn or which the employer causes the applicant not 
to accept (s 1(5)(e)). 

In three situations, section 1 goes further and deems there to be a refusal because 
of non-membership. The first is where offers of a job on terms that the applicant 
belong to a union are rejected for that reason (s 1(6)). Second, adverts or notices, 
whether or not public, which might reasonably be understood as indicating that a 
job is open only to union members, give rise to a conclusive presumption that a 
non-member who is refused that job has been refused because of non-membership 
(s 1(3)). This is partly directed at ‘craft qualification shop’ practices in which job 
applicants must have a union card. It was admitted that it could give rise to a remedy 
for non-members whose applications were refused for other reasons, a consequence 
justified by the Government on the ground that the object of section 1(3) was to 
secure the end of what it regarded as the wholly unacceptable practice of advertising 
vacancies for union members only.” 

It is also a declared aim of the legislation to outlaw ‘labour supply’ arrangements 
where unions act as exclusive suppliers of labour. To this end, section 1(4) provides 





18 See generally S Dunn and J Gennard, The Closed Shop in British Industry (London: Macmillan, 1984) 
chs 4 and 5. 

19 See Lewis and Simpson, op cit n 14, 64—72. 

20 Minister of State, Department of Employment, Mr Eggar, HC Standing Committee D cols 50—52, 
13 February 1990. There is no such conclusive presumption in the SDA or RRA. 
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that anyone refused employment in pursuance of such an arrangement or practice 
shall be taken to have been refused employment because of non-membership. There 
are similar arrangements where a third party operates a pool from which employers 
are supplied with workers, the ‘labour pool shop.’?! EA 1990 s 2 makes it unlawful 
for employment agencies to refuse to provide their services to job seekers who are 
not union members. This both brings labour pool arrangements within the law and 
prevents the evasion of section 1 through the use of agencies.” While section 2 
does not apply to unions which act as employment agencies only for their own 
members, where unions do this and effectively thereby control the supply of labour, 
the practice is likely to fall within section 1(4). In short, sections 1 and 2 are drafted 
so as to cover all known arrangements for securing areas of employment to union 
members only. 


Enforcement 


The rights in sections 1 and 2 are enforceable only by way of individual complaint 
to an industrial tribunal.” The detail of the enforcement procedure in Schedule 1 
Part I is, for the most part, modelled on that for employment protection rights in 
the EPCA.* It includes the ‘joinder’ procedure which enables all or part of the 
compensation awarded to a non-member to be made payable by anyone responsible 
for putting pressure on the employer to discriminate in the proscribed way, by 
organising industrial action or threatening to do so (paragraph 7). The general 
provision on remedies in paragraph 5 is, by contrast, similar though not identical 
to SDA s 65 and RRA s 56. The main remedy is compensation, at the discretion 
of the tribunal as it considers just and equitable, up to the maximum compensatory 
award for unfair dismissal (currently £10,000). 


Union Security Arrangements after 1990 


The objective of these provisions is to fatally undermine various arrangements for 
the joint regulation of employment. The common characteristic of these arrangements 
has been that they restricted access to work to members of specified unions. This 
apart, they have or had different origins and rationales, such that to subsume them 
under the heading of ‘pre-entry closed shops’ obscures their true character.’ Each 
has been affected by different developments in their area of operation. The Merchant 
Navy Established Service Scheme (MNESS) for crewing British ships agreed between 
the British Shipping Federation (BSF) and National Union of Seamen (NUS) required 
seamen to belong to the NUS in order to register for employment. One purpose 
of the scheme was to ensure the maintenance of discipline in a unique working 
environment. It was formally terminated in September 1990, not in response to the 
Employment Bill, but as a result both of British shipowners increasingly registering 





21 See Dunn and Gennard, op cit n 18, 26—35, and ch 3 generally on the different forms of pre-entry shop. 

22 Employment agencies acting on behalf of employers come within s 1: s 1(7). Agencies acting 
independently fall within s 2. 

23 An important provision in Sch 1 para 2(2) makes clear that no other legal liability arises by reason 
of conduct that is unlawful under ss 1 or 2. This would appear to prevent acts in contravention of 
ss 1 or 2 from being used as unlawful means for the purposes of economic tort liability. 

24 So too is the coverage of ss 1 and 2. The rights are confined to employees (s 3(1)) and Sch 1 Part II 
makes similar provision to that in EPCA ss 137—141, 144 and 146(2) and (3) on the extent of the 
application of ss 1—3. ; 

25 For a fuller analysis see Evans, Lewis and Simpson, ‘Hiring and Dismissals — The Role of British 
Trade Unions’ (1987) 3 International Journal of Comparative Labour Law and Industrial Relations No 3. 
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their vessels in other jurisdictions under ‘flags of convenience,’ and of major 
employers leaving the BSF. The demise of the MNESS reflects the decline of the 
industry rather than any change in the law. 

The craft qualification shops under which craft unions were able to enforce 
standards relating to skill qualifications, the form of employment, ratios of apprentices 
and non-established workers to permanent workers and union membership, have 
also been progressively weakened. The best known of these arrangements, those 
in printing, have been overtaken by the development of new technologies which 
destroyed the value of the skills on which they were based. In the world of enter- 
tainment, agreements between employers’ associations in theatre and broadcasting, 
and the ‘talent’ unions — Equity, the Musicians Union and the Writers Guild — 
have required preference to be given to union members, and if non-members were 
engaged, they had to apply for union membership immediately. While the future 
of theatre is perennially uncertain, broadcasting has recently been revolutionised 
by the multiplication of stations and channels, and the introduction of satellite and 
cable television. Against this background, the Equity casting agreements and 
equivalent agreements for musicians and writers could be seen to provide a valuable 
stabilising influence. Since musicians and writers are self-employed, formally they 
are unaffected by EA 1990 s 1. The employment status of actors is less clear-cut 
and may differ from job to job. Changes in the casting agreements are therefore 
being made with criteria such as ‘professional experience,’ possibly for a specified 
period, replacing Equity membership as a qualification for engagement. It remains 
to be seen whether Equity membership will remain a valued ‘qualification,’ inter 
alia, as an indicator of the requisite experience. 

In 1964, McCarthy estimated that there were 750,000 workers in jobs covered 
by pre-entry closed shop arrangements. The LSE closed shop project at the end 
of the 1970s concluded that there had been little change in the coverage of pre- 
entry shops.” The decline in industries where these arrangements were found, 
together with the impact of new technology in other areas, engendered a widespread 
belief that the numbers must have declined in the 1980s.78 There was therefore 
widespread scepticism over the conclusion in paragraph 2.7 of the March 1989 Green 
Paper from a NOP survey of 1,600 people that there were 1.3 million workers in 
pre-entry closed shops in early 1989. McCarthy’s estimate of the true numbers was 
100—150,000.” If this is correct, it suggests that the new law will have limited 
impact in changing recruitment practices, because in most of the relevant areas of 
work no change is necessary. But the areas where modifications are being made 
demonstrate the need for a wider frame of reference than that which gave rise to 
the 1990 legislation. 

The unsuccessful attempts by the Opposition to bring membership of professional 
associations within the scope of EA 1990 s 1 point up the central issue underlying 
pre-entry union security arrangements. This is the desire of those engaged in any 
defined occupation to establish and defend standards that must be adhered to by 
those who work in it. Public policy might well require these practices to be subject 
to some degree of outside scrutiny, and indeed this was part of the approach adopted 





26 The Closed Shop in Britain (Oxford: Blackwell, 1964) 37. 

27 See Dunn and Gennard, op cit n 18, 17—18, where the larger number of 837,000 is explained by 
differences in the identification of diluted forms of the craft qualification shop. 

28 Dunn and Gennard estimated that the overall coverage of the closed shop declined from 5.2 million 
in 1978 to 4.5 million in 1982, ibid 147. 

29 Lord McCarthy, HL Deb vol 521 col 154, 10 July 1990. 
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in the IRA.* It is uncertain whether the trade union movement would accept any 
similar procedures in the future as an acceptable price for legal support for — or 
the absence of other legal obstacles to — union security arrangements of any sort.?! 
A government which accepted the legitimacy of joint regulation of working life 
and therefore the possibility of a role for trade unions in hiring practices, would 
have to decide whether a legislative initiative of this or any other kind was worthwhile 
in the light of union security practices which were still in existence. 


Trade Union Government and Administration 


A rather different strand of government policy is revealed in the area of internal 
trade union law. Two differing approaches are evident. The first legislative changes 
were based on the premise that the leadership of trade unions was unrepresentative. 
EA 1980 s 1 enabled the Secretary of State to establish a scheme under which unions 
could apply to the Certification Officer (CO) for reimbursement of some of the costs 
of holding postal ballots on a range of issues including election to union office. 
Postal ballots, it was believed, would produce results which were a more accurate 
reflection of members’ views. Little use was made of the schemes set up under 
EA 1980 s 1 before Part I of the Trade Union Act (TUA) 1984 made it mandatory 
for unions to hold direct elections for all voting members of their principal executive 
committee (PEC) at least once every five years. A related change in Part III of 
the Act required unions with political funds set up under the TUA 1913 to reballot 
on maintaining the fund every ten years. Amendments to these provisions in EA 
1988 extended the election obligation to all PEC members, the general secretary 
(GS) and president, made postal voting in the ballots mandatory and required unions 
to appoint an independent scrutineer to conduct them. A further refinement to this 
body of law is made by EA 1990 s 5(4) and (5) which require the name of the 
scrutineer to appear on the ballot paper.” 

A parallel approach to reforming the law has been founded on the premise that 
union bureaucracies were subject to inadequate controls. Legislative policy has 
therefore been to establish new controls which it is the responsibility of members 
— in one case would-be members — and not any outside agency to operate. Thus 
EA 1980 ss 4 and 5 created rights for applicants and members not to be unreasonably 
excluded from membership where they were either in, or seeking to be in, 
employment subject to a UMA. Enforcement of the election provisions in TUA 
1984 Part I is only by way of members making a complaint to the CO or initiating 
court proceedings.*? The main objective of EA 1988 was to increase members’ 
statutory rights against their unions.** Section 1 gave members the right to apply 
to the courts for ‘appropriate’ orders where they were called on to take industrial 


30 ss 17 and 18 and Sch 1. See Commission on Industrial Relations Reports No 30, Approved Closed 
Shop Agreement BSF/NUS (London: HMSO, 1972) and No 40, Approved Closed Shop in Theatre, 
Independent Television and Films (London: HMSO, 1973). 
cf Monopolies and Mergers Commission Report, Labour Practices in TV and Film Making Cm 666 
(London: HMSO, 1989) where certain union security practices were found not to operate against the 
public interest on a reference under s 79 of the Fair Trading Act 1973. 

32 An amendment prompted by concern over the then current problems in executive elections in the 
Transport and General Workers Union. See HC Standing Committee D cols 475—480, 29 March 1990. 

33 EA 1988 s 16 makes similar provision in respect of political fund ballots under TUA 1913. 

34 See generally the Green Paper, Trade Unions and their Members Cm 95 (London: HMSO, 1987) 
and McKendrick, ‘The Rights of Trade Union Members — Part I of the Employment Act 1988’ (1988) 
17 ILJ 141. 
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action without the prior holding of a ballot which satisfied TUA 1984 Part II. Sections 
3—5 created a highly controversial right not to be unjustifiably disciplined — broadly 
a right not to be disciplined for strike breaking — enforceable by individual complaint 
to an industrial tribunal. Other sections enabled members to apply for court orders 
enforcing new rights in relation to union finances. All these rights are additional 
to the existing body of members’ rights to enforce the contract in the union rule 
book, proper performance of their duties by the union’s trustees and a range of 
statutory obligations. 

Experience has shown that the premise that autonomous self-regulation of trade 
union government had led to unrepresentative leadership, was unsound. Elections 
held to comply with TUA 1984 Part I have neither radically transformed the 
composition of union executives nor, save in two cases,” ousted general secre- 
taries. All ballots held on maintaining existing political funds were successful.* 
While many unions do now apply to the CO for reimbursement of the costs of postal 
ballots, there is no evidence that postal balloting produces markedly different results 
to workplace or branch ballots — and it may lead to a lower turnout. A major 
difficulty with the ‘uncontrolled leadership’ approach is the willingness of individual 
members to use the new legal rights to challenge those in control. They are most 
likely to do so where they are directly affected, as in cases of exclusion from 
membership or discipline. But there have been few complaints of unreasonable 
exclusion under EA 1980 s 4 or, as yet, of unjustifiable discipline under EA 1988 
$3.37 

Where individuals are not directly affected in this way, active enforcement of 
the law is less likely. The Commissioner for the Rights of Trade Union Members 
(CROTUM) is the government’s solution to this problem. This new office was 
established by EA 1988 s 19 with power to assist members by way of arranging 
for and financing legal advice, and for representation in proceedings against their 
unions to enforce specified statutory rights (EA 1988 s 20(7)) in the courts. It was 
justified on the ground that: 


The process of application to the court can be expensive and daunting for the individual. 
The fact is that at the moment members need to be exceptionally determined and sometimes 
courageous if they are to embark on the process of any existing route of claiming and enforcing 
the full rights which the law seeks to give them.** 


The only applications received between December 1988 and March 1990 which 
led to a court hearing were two well publicised unsuccessful attempts to obtain a 
court order relating to the National Union of Railwaymen’s ballot in the dispute 
with British Rail in 1989. This rather dismal record was evidently anticipated by 
the government. Only three months after the office was set up, the March 1989 
Green Paper proposed two extensions to her powers which EA 1990 has put into 
effect. 

Under section 10 her remit is extended to cover assistance over a wide range 


35 The National Association of Teachers: Further and Higher Education and National Union of Journalists. 

36 See Steel et al, ‘The Trade Union Act 1984: Political Fund Ballots’ (1986) 24 BJIR 443. 

37 On EA 1980 s 4 see Miller, ‘Reasonableness and Section 4 of the Employment Act 1980’ (1990) 
28 BJIR 69. The decline in closed shop employment has, of course, reduced the scope for s 4 claims. 

38 The 1987 Green Paper, op cit n 34, para 6.3. 

39 Only 24 out of 39 applications received in this period fell within the CROTUM’s jurisdiction. See 
the first two reports of the Commissioner, Mrs Gill Rowlands. The publicity provided by her ‘inter- 
vention’ in the British Rail dispute was at least in line with one of her stated objectives in these reports 
which both devoted separate chapters to Publicity with a ‘communications/marketing plan’ including 
mail shots a primary activity in this period. 
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of actions by members against their unions arising out of alleged breaches of the 
rules. Part of the justification for this was that she had in fact received a large number 
of inquiries on these issues.“ The dividing line between those rule breaches in 
respect of which the CROTUM can provide assistance and those where she cannot, 
is neither entirely clear nor easy to understand. Appointments or elections to union 
office, ballots and the constitution of union committees, conferences or other bodies 
are covered, but, for example, an alleged breach of the rules by conference delegates 
in failing to give effect to their mandate would not be. Authorising or endorsing 
industrial action is included, but it is not clear that this would extend to failure to 
hold a ballot on whether to call off industrial action if the rules required this. Unlike 
EA 1988 s 20, EA 1990 s 10 sets out criteria which have to be satisfied before 
assistance can be given; either the alleged breach of rules must affect or potentially 
affect members other than the applicant, or similar breaches must have been or ‘may 
be’ committed in relation to other members. While this could provide grounds for 
denying assistance to vexatious litigants, it imposes no real constraint on the 
CROTUM’s discretion in deciding whether to grant assistance.*! 

EA 1990 s 11 enables the title of proceedings assisted by the CROTUM to state 
that this is so after the name of the applicant, if he or she so wishes. This odd 
provision, which does not make the CROTUM party to the proceedings, while 
ostensibly justified on grounds of providing reassurance to the assisted individual, 
is more likely to be seen as an attempt to give the CROTUM a higher profile in 
order to encourage applications to her to initiate the sort of litigation which the 
government would clearly like to see. If this fails to come about, the government 
has a fallback position: 


The mere presence of the Commissioner helps to ensure that unions do not behave unlawfully 
in so far as they are aware that to do so would risk proceedings being brought by a member 
of the Commissioner’s team.” 


Industrial Conflict 


One of the key features of government policy since 1979 has been the reduction 
of trade unions’ bargaining power. To this end, there has been a succession of 
amendments to the law on industrial action. These amendments have concerned 
picketing,” the immunities from tort liability for organising industrial action and 
the rights of individual workers who take part. EA 1990 contains some of the most 
important changes in the last two of those areas. 


Trade Union Immunities 


The law on immunities from tort liability for organising industrial action has been 
radically changed by the legislation of 1980—90. Keeping the law in the form of 
immunities has the political advantage for the government that any relief from 





40 114 out of a total of 324 inquiries in the year 1989—90: see her second annual report. 

41 cf EA 1988 s 20(4) which also applies to assistance granted under EA 1990 s 10 (s 10(1)) and provides 
that in deciding whether to grant assistance the CROTUM may have regard, inter alia, to whether 
the case involves a matter of substantial public interest. 

42 Lord Strathclyde, HL Deb vol 521 col 540, 12 July 1990. 

43 EA 1980s 16. See Lewis, ‘Picketing’ in Lewis (ed), op cit n 14. Revision of the Code of Practice 
on Picketing issued under EA s 3 (London: Department of Employment, 1980) is apparently currently 
under consideration; see the Financial Times, 6 February 1991. 
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common law liabilities can be presented as a privilege which places unions and 
individual strike organisers ‘above the law.’ The government’s strategy has therefore 
been to restrict the extent of the immunities. First, EA 1982 s 15 repealed the 
complete immunity from tort liability of trade unions (and employers’ associations) 
in TULRA s 14 and enacted a code regulating their vicarious liability for the ‘TULRA 
s 13 torts,’ where the immunities for those liabilities did not apply. Second, the 
area within which these immunities apply has been reduced by amendments to the 
definition of a trade dispute in EA 1982 s 18. Third, TUA 1984 s 10 made a 
successful ballot of the members concerned a precondition for the application of 
the immunities to acts done by trade unions. Finally, a series of provisions in each 
of the 1980, 1982, 1988 and 1990 Acts has removed the immunities from organising 
industrial action in specified circumstances.* 


Vicarious Liability of Trade Unions 

EA 1990 s 6 amends the code of vicarious liability in EA 1982 s 15 for the TULRA 
s 13 torts. It was somewhat inaccurately described as ‘the provision that brings 
unofficial action within the scope of the law,’* with the ostensible objective of 
reducing the extent of unofficial strikes. The change was not the result of any 
extensive deliberations but rather a crude knee-jerk reaction to the successful 
unofficial strikes organised by train drivers on the London Underground in the 
summer of 1989. The October 1989 Green Paper then made far-reaching assertions 
about both the extent and the damaging effects of unofficial action; since unofficial 
action might be seen by unions as a useful means of putting pressure on employers, 
unions should be forced to do something about it.” Under EA 1982 s 15 as 
amended, they now have to either accept legal responsibility for most unofficial 
action or else repudiate it. 

Under both the original provisions of EA 1982 s 15 and the amendments in EA 
1990 s 6, trade unions are always vicariously liable for the acts of the President, 
GS, PEC and persons empowered to do the acts in question under the rules.** The 
1982 provisions extended unions’ liability to acts of employed officials — in effect 
full-time officers (FTOs) — and committees to which they reported, unless they 
had no power to act as they did under the rules or their acts had been repudiated 
by the President, GS or PEC. The 1990 amendment makes unions liable for the 
acts of any committee or official of the union. This involves a double extension 
of union liability to first, acts of committees, which are defined to include any group 
constituted in accordance with the rules, and second, acts of lay officials — shop 
stewards, etc. Those are taken to include the acts of any member of a group whose 
purposes include organising or coordinating industrial action, if the group includes 
a union official (EA 1982 s 15(3A)(b)). A trade union is thus made responsible 
not only for the acts of joint shop stewards committees which include one of its 
officials. It could also become liable for acts by any member of an informal work 


44 ie inducing breach of or interference with contract; intimidation by threats to break, induce breach 
of or interfere with contracts and conspiracy to commit one of these torts. The phrase ‘TULRA s 13 
torts’ is used in the text as a shorthand for these liabilities. 

45 See p 432 below. 

46 Minister for State, Department of Employment, Mr Eggar, HC Deb vol 166 col 107, 29 January 1990. 

47 Unofficial Action and the Law Cm 821 (London: HMSO, 1989) (referred to in the text as the October 
1989 Green Paper) paras 1.4—1.9. 

48 s 15(3B) removes one uncertainty from the original 1982 law in providing that liability for the President, 
GS, officials and Committees is not subject to qualifications under the rules or general legal principles 
such as the ultra vires doctrine. cf Ewing, ‘Industrial Action: Another Step in the Right Direction’ 
(1982) 11 ILJ 209, 222. 
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group if the group includes one of the union’s officials. Situations like the drivers’ 
action on the London Underground in 1989 could well raise difficulties over whether 
the organising group included a union official, but if a labour injunction was sought 
against a union whose members were taking part in such action, this problem would 
probably be seen as one of the ‘serious issues to be tried’ rather than a reason for 
not granting interlocutory relief. The extent of vicarious liability that this imposes 
on unions is much greater than that under the notion of authority deriving from 
the bottom as well as the top in the Heatons case in 1972.” 

The amendments in EA 1990 s 6(4)—(7) establish a much more onerous repudiation 
procedure for unions to avoid responsibility for officials and committees acting outside 
any powers which they have under the rules. The union’s President, GS or PEC 
must act ‘as soon as is reasonably practicable’ after the relevant act came to their 
knowledge by written notice sent to the committee or official ‘without delay.’ ‘The 
union’ must also ‘do its best’ to give written notice to every member whom it has 
reason to believe is taking part or might otherwise take part in industrial action 
as a result of the relevant act, and to their employers. The written notice to the 
members must include the following statement: 


Your union has repudiated the call (or calls) for industrial action to which this notice relates 
and will give no support to unofficial industrial action taken in response to it (or them). If 
you are dismissed while taking unofficial industrial action, you will have no right to complain 
of unfair dismissal (EA 1982 s 15(5A)). 


In addition, on receipt of a request made at any time within three months of a 
“purported repudiation’ from a party to a commercial contract®® which has been or 
may be interfered with as a result of the act in question, ‘the union’ must ‘forthwith’ 
confirm in writing that the act has been repudiated. Failure to do so will be treated 
as behaviour inconsistent with the purported repudiation, depriving it of any effect 
(EA 1982 s 15(6A)). 

This tortuous repudiation process, when combined with the related amendment 
to the law on unfair dismissal and unofficial strikes in EA 1990 s 9(1), could well 
place a union in a difficult situation. If it repudiates the action, it risks losing the 
support of members who may see this as evidence of the union bureaucracy failing 
to provide support when it is most needed, not least because they will be exposed 
to selective dismissal without even the possibility of a right to bring an unfair dismissal 
claim as a result of EA 1990 s 9(1). If the union does not repudiate, it will be exposed 
to the labour injunction’! and may be at risk of a claim for damages. Confronting 
unions with this dilemma was justified on the ground that unions were special bodies 
‘with unique purposes’ for which ‘special laws’ were appropriate. 

Unions are also subject to special laws in respect of the labour injunction. Where 
a union is found to be vicariously liable fora TULRA s 13 tort, EA 1982 s 15(9), 





49 Heatons Transport (St Helens) Ltd v TGWU [1972] ICR 308 HL, see Davies (1973) 36 MLR 78. 
cf the suggestion of union liability for ‘unofficial union action .. . authorised and carried out by members 
of the union acting as such’ in Howitt Transport Ltd v TGWU [1973] ICR 1, 6 NIRC. 

50 Defined as any contract other than a contract of service or a contract under which a person agrees 
personally to do or perform services for another, EA 1982 s 15(7) as amended by EA 1990 s 6(7). 

51 If it purports to repudiate but fails to confirm this on a request from a party to a commercial contract 
as required by EA 1982 s 15(6A), it is not clear whether the action thereby becomes retrospectively 
official for the purposes of the law of unfair dismissal so that any selective dismissal of unofficial 
strikers before the failure to confirm the purported repudiation would come within the jurisdiction 
of industrial tribunals under EPCA s 62 and not outside it under EPCA s 62A, inserted by EA 1990 
s 9(1) (see below). 

52 See Lord Strathclyde, HL Deb vol 520 cols 576—577, 15 June 1990. 
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inserted by EA 1990 s 6(8), adds another special rule to this crucial area of legal 
procedure. It extends the power of the court in granting a labour injunction to require 
the union to take such steps as it considers appropriate for ensuring (a) that no 
inducement or further inducement of persons to take industrial action occurs, and 
(b) that no person engages in industrial action because induced to do so before the 
injunction was granted. This power seems to be unlimited by any consideration of 
whether the inducement would be tortious or the persons engaging in industrial action 
were either members of the union or would be acting in breach of contract if they 
did take part in industrial action. It adds procedural issues to the divide between 
the vicarious liability of unions for TULRA s 13 torts and for other torts such as 
nuisance. Indeed, EA 1982 s 15(9) also extends this statutory code of vicarious 
liability in section 15 to contempt proceedings.* 

None of the recent regimes for the vicarious liability of trade unions has been 
sufficiently sensitive to the realities of internal union organisation or workplace 
power.“ In many situations, workgroups take industrial action because of their 
perceptions of how best to further their interests. These groups may well include 
shop stewards, but any involvement of union FTOs is as likely to be an attempt 
to diffuse the situation as to hide behind the action in order to secure some advantage 
for the union; for one workgroup to achieve its goals might well upset the union’s 
negotiating strategy for a broader group of members. Whether or not the original 
EA 1982 s 15 had the effect of driving wedges between union executives, FTOs 
and shop stewards may be doubted," although after 1984 it did put FTOs in some 
difficult situations explaining why the union could not support action until a ballot 
had been held. After the EA 1990 s 6 amendments, the chances of strains occurring 
within the union will undoubtedly be greater, particularly where managers faced 
with unofficial action threaten to play the legal card. Moreover, there is a danger 
that unions will become so concerned to ensure that they have got the repudiation 
procedures correct that they lose sight of the issues in dispute and the role they 
could play in resolving them. 


Strike Ballots 

The best known of the 1980s restrictions on the freedom of trade unions to organise 
industrial action are those concerning strike ballots.* TUA 1984 s 10 made a 
successful ballot of the workers concerned a precondition of the basic immunity 
against inducing workers to break their contracts of employment in TULRA s 13(1)(a) 
for ‘an act done by a trade union.’* Its relative simplicity meant that the need for 
a ballot was readily understood on all sides, although the legal detail was not. 
Nevertheless, the number of cases in which employers took advantage of this new 
ground for legal action remained small.** In order to extend the opportunities for 


53 Reversing Express and Star Ltd v NGA [1986] ICR 589 CA on this point. For a full account and 
critique of the sanctions for breach of labour injunctions, see O’Regan (1991) 54 MLR 385. 

54 In addition to the Heatons case [1972] ICR 308 HL and EA 1982 s 15, see also News Group Newspapers 

Ltd v SOGAT [1987] ICR 181 where the union was held to be liable for ‘continuing’ a nuisance begun 

by its members. cf the judicial approach in the 1901—06 period on which see B A Hepple, ‘Union 

Responsibility for Shop Stewards’ (1972) 1 ILJ 197. 

cf Clark and Wedderburn, ‘Modern Labour Law: Problems, Functions and Policies’ in Wedderburn, 

Lewis and Clark (eds), Labour Law and Industrial Relations: Building on Kahn-Freund (Oxford: 

Clarendon Press, 1983) 127, 204. 

The legal provisions on ballots apply to all industrial action, but the term ‘strike ballots’ is used for 

convenience in the text. 

57 See Hutton, ‘Solving the Strike Problem: Part II of the Trade Union Act 1984’ (1984) 13 ILJ 212. 

58 See Evans, “The Use of Injunctions in Industrial Disputes, May 1984—-April 1987’ (1987) 25 BJIR 419. 


429 


v 


5 


w 


5 


an 


The Modern Law Review [Vol. 54 


enforcement, EA 1988 s 1 introduced a parallel, though not identical, right for union 
members to seek ‘appropriate’ court orders where they were called on to take any 
industrial action, whether or not involving breaches of employment contracts, without 
a successful ballot which satisfied TUA 1984 s 11 having been held.” 

Two amendments in EA 1990 develop the policy of making a successful ballot 
a prerequisite for all official industrial action. Section 5(1) provides that references 
to a contract of employment in TUA 1984 ss 10 and 11 and EA 1988 s 1 include 
a contract under which one person personally does work or performs services for 
another. This is intended to extend the pre-strike ballot obligation to calls on most 
self-employed workers to take industrial action. This is actually achieved by EA 
1990 Schedule 2 paras 2 and 3 which redraft TUA 1984 s 10 and EA 1988 s 1 
respectively in terms of acts done by a union to induce a person to take part in 
industrial action, and industrial action requiring the support of a ballot; TUA 1984 
s 10 was originally drafted in terms of acts of unions inducing breach of or interfering 
with contracts. The change enlarges the loss of immunity for unballoted union action 
to the immunities against intimidation and conspiracy in TULRA s 13. 

By 1987 it was apparent that the great majority of strike ballots were resulting 
in clear majorities in favour of industrial action, thus tending to disprove the 
“‘unrepresentative leadership’ thesis which lay behind TUA 1984. In 1988, therefore, 
the government changed tack. EA 1988 amended the law to require separate ballots 
and yes majorities at each place of work where a union called on members to take 
industrial action, except where all the workers balloted were linked by a common 
factor relating to their terms and conditions of employment or occupational 
description, an exception the complexity of which remains hard to fathom (EA 1988 
s 17). It also introduced more mandatory details to be included on the ballot 
paper.® A draft code of practice published in November 1988 confirmed that the 
new strategy was to make it as difficult as possible to hold a valid ballot with 
maximum opportunity for employers and disaffected members to seek legal restraint 
on action called for after a ballot which arguably failed to satisfy not only the complex 
legal requirements, but also the astonishingly prescriptive guidance in the proposed 
new code. 1990 saw this strategy advance with the Code of Practice on Ballots before 
Industrial Action, which came into effect in April, and amendments to the law in 
EA 1990 ss 7 and 8. While the final version of the Code is less prescriptive than 
the 1988 draft, it is still in large part a dubious gloss on the law. It remains to be 
seen what notice the courts will take of it. 

EA 1990 ss 7 and 8 amend the requirements for a valid ballot. Section 7(1) adds 
yet another item to be included on the ballot paper; it must specify the person or 
description of persons who is or are authorised to call for industrial action in the 
event of a yes vote in the ballot. This was added to the original Bill in reaction 
to allegations that shop stewards at Fords had ‘jumped the gun’ after a yes vote 
in a ballot by calling for industrial action before national officers had decided on 
what their next step would be after the yes vote. Most unions will probably meet 





59 See McKendrick, op cit n 34, 141-147. 

60 Strike threats in negotiations may therefore need to be worded in terms of ‘balloting the members 
on industrial action’ rather than ‘calling on the members to take industrial action.’ The redrafting 
deletes all references to a contract of employment, so that the amendment in EA 1990 s 5(1) only 
applies to the ‘health warning’ which TUA 1984 s 11(3) requires all ballot papers to include: ‘if you 
take part in a strike or other industrial action you may be in breach of your contract of employment.’ 
EA 1988 also amended EA 1980 s 3 to enable the Secretary of State to prepare codes of practice 
on trade union ballots. On the EA 1988 amendments see McKendrick, op cit n 34, 145—147. 

62 On the Code see Simpson (1990) 19 ILJ 29. 
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this new requirement by including on ballot papers a general description of the body 
(eg the PEC) or person(s) (eg the GS) who can call for industrial action under the 
rules. 

The rest of sections 7 and 8 revise the conditions under which industrial action 
is regarded as having the support of a ballot. In its original form, TUA 1984s 10(3)(c) 
required the union to authorise the action and for the action to begin within four 
weeks of the date of the ballot or, where unofficial action was already taking place, 
it had to be endorsed within four weeks of the ballot. The new conditions in EA 
1990 s 7(3) also require that: 


there must have been no call by the trade union to take part or continue to take part in industrial 
action to which the ballot relates, or any authorisation or endorsement by the union of any 
such industrial action, before the date of the ballot (s 7(3)(a)). 


Does this preclude a union from calling for a yes vote? The wording suggests that 
‘call’ can mean something other than ‘authorise’ or ‘endorse.’ If it does not cover 
at least certain forms of call for a yes vote — eg ‘if the ballot produces a yes vote, 
industrial action will start immediately’ — it is not clear what this new provision 
adds to the previous law. It does, of course, place another very uncertain obstacle 
in the way of unions seeking to hold a lawful strike ballot. 

EA 1990 s 8 modifies the four week period for which a ballot ‘validates’ industrial 
action. This was a response to the experience of the TGWU in the docks dispute 
in 1989, where the union was subjected to a labour injunction after a successful 
ballot but before the strike had begun and the injunction was lifted on appeal after 
the four week period had elapsed.“ The Government ultimately accepted that in 
such circumstances ‘it may be right to allow a union the privilege of not having 
to reballot its members even if it first calls for the industrial action to which a ballot 
relates more than four weeks after the date of a ballot.’ Where a court order 
which has restrained a union from calling for industrial action is set aside, section 8 
therefore enables the union to apply to the court ‘forthwith’ for an order that the 
period during which it was prohibited from calling for industrial action shall not 
count towards the four week period. But no such application may be made more 
than eight weeks after the date of the ballot.* The court appears to have a 
discretion whether or not to make an order, but may not do so if it considers that 
either the result of the ballot no longer represents the views of those who voted 
in it, or an event is likely to occur as a result of which the vote would be against 
industrial action if another ballot were held (s 8(4)). 

The precedent which this subsection sets for building judicial speculation over 
such crucial and sensitive issues into the law of industrial conflict — in addition 
to the discretion which the labour injunction process already gives the judges — 
is particularly unfortunate. The judiciary have already shown a willingness to write 


63 Although it is not necessary for this person or description of persons specified to be authorised under 
the rules, they must be persons for whose acts the union is vicariously liable under EA 1982 s 15(3): 
TUA 1984 s 11(4A), inserted by EA 1990 s 7(1). 

64 Associated British Ports v TGWU [1989] ICR 557 CA and HL. See Simpson (1989) 18 ILJ 234. The 

same consequence followed Barretts & Baird Lid v IPCS [1987] IRLR 3 because of the time taken 

over the inter parties hearing of an application to discharge an ex parte injunction. See Simpson (1987) 

50 MLR 506, 507. 

Lord Strathclyde, HL Deb vol 521 col 465, 12 July 1990. The government was accepting the principle, 

but not the mechanics of the Trade Union Act 1984 (Amendment) Bill introduced by Lord Campbell, 

HL Bill 1989—90 No 23. 

66 And no order can make a ballot effective more than twelve weeks after the date on which it was held: 
s 8(6). 
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some additional conditions into the prerequisites for a valid ballot,’ while admit- 
tedly resisting others that would have been insuperable in any large scale ballot 
or made the process of dispute resolution more difficult.” Other suggestions will 
inevitably be put forward for judicial examination, including the dictum of Lord 
Donaldson MR that in a protracted dispute a ballot may not provide authority for 
calling on workers to take industrial action if they were not employed by the employer 
concerned at the time of the ballot.” The new strategy of creating legal complexity 
in order to frustrate the objective of a credible use of the right to call a strike as 
a bargaining tactic seems assured of at least some degree of success, even though 
unions have demonstrated that balloting can be a positive weapon in the bargaining 
process. 


Loss of Immunity 


The main sanction for organising industrial action without the support of a ballot 
is loss of the immunities in TULRA s 13 for action taken in contemplation or 
furtherance of a trade dispute. The amendments to the definition of a trade dispute 
in EA 1982 s 18 significantly reduce the circumstances in which these immunities 
can apply.” Even where action is within the golden formula, there is now a 
lengthy list of situations apart from action taken without the support of a ballot in 
which all or the main immunities in TULRA s 13 will not apply. EA 1980 s 16(2) 
removed all the immunities in TULRA s 13 from acts done in the course of picketing 
outside the scope of the right to picket peacefully in TULRA s 15. EA 1980 s 17 
removed immunities in TULRA s 13(1) from most secondary action. EA 1982 s 14 
deprived action to enforce or secure employers adherence to ‘union only’ or ‘recogni- 
tion only’ practices in placing commercial contracts of all the TULRA s 13 
immunities.”7 EA 1988 s 10 removed all these immunities from action over the 
employment of non-unionists. EA 1990 has extended this list by removing all the 
immunities from action over the dismissal of employees while they are taking part 
in unofficial action (s 9(2)). It has also amended the law on secondary action. 


Secondary Action 

Subject to three exceptions, EA 1980s 17(1) removed immunity for inducing breach 
of or interference with commercial contracts and intimidation by threat of breach 
of or to induce breach of or interference with commercial contracts, from secondary 
action. Section 17(2) defined secondary action as inducing or threatening to induce 
breaches of contracts of employment by workers not employed by an employer party 
to ‘the’ trade dispute. The three exceptions, generally known as gateways to 
legality,” were for certain action against immediate customers or suppliers of the 





67 Shipping Company Uniform Inc v ITF [1985] ICR 245 (need for federal union to ballot members of 
constituent unions even though it had power to do so), see Hutton (1985) 14 ILJ 255; London 
Underground Ltd v NUR [1989] IRLR 341 (need to identify trade dispute in respect of which ballot 
held) and Blue Circle Cement Ltd v TGWU 7 July 1989 (authority of ballot limited by literature sent 
out with ballot papers), see Simpson (1989) 18 ILJ 234. 

68 British Railways Board v NUR [1989] ICR 678 CA (no need to ensure that all members eligible to 
vote actually received a ballot paper), see Simpson (1989) 18 ILJ 234. 

69 Monsanto pic v TGWU [1987] ICR 269 CA (no need to reballot after action suspended for negotiations). 

70 Post Office v UCW [1990] ICR 258, 267—268; see Auerbach (1990) 19 ILJ 120. 

71 See Simpson, ‘A Not So Golden Formula: In Contemplation or Furtherance of a Trade Dispute after 
1982’ (1983) 46 MLR 463. 

72 See Lewis and Simpson, ‘Disorganising Industrial Relations: An Analysis of ss 2—8 and 10—14 of 
the Employment Act 1982” (1982) 11 ILJ 227, 230—231. 

73 See Wedderburn, ‘Secondary Action and Gateways to Legality: A Note’ (1981) 10 ILJ 113. 
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employer party to the trade dispute, action against associated employers of this 
employer which were substituting for it during the dispute, and action by pickets 
who stayed within the limits of the right to picket peacefully in TULRA s 15. The 
conditions attached to the first two of these gateways were such that, in the ten 
years of their existence, there was no reported case of secondary action successfully 
negotiating them.” 

EA 1990 s 4 replaces EA 1980 s 17 with a revised provision which omits the 
first two gateways to legality and extends the loss of immunity for secondary action 
-in two ways. First, the definition of secondary action in s 4(2) includes inducing 
or threatening to induce breaches on contracts under which a person personally does 
or performs work for another as well as contracts of employment. This is parallel 
to the similar amendment to the law on strike ballots in s 5(1) noted above, and 
reflects a general policy of assimilating as many workers as possible within the 
restrictions of the law on industrial conflict. Second, s 4(1) removes all the immunities 
in TULRA s 13(1) from secondary action and not just those which relate to commer- 
cial contracts. This has the effect that purely demonstrative secondary action which 
may involve inducing workers to break their contracts of employment — extended 
lunch hour stoppages in support of the ambulance workers in 1990 would be an 
example — but had no effect on performance of the employer’s commercial contracts, 
is now deprived of immunity. Moreover, there is now in reality no exception to 
this loss of immunity. The one remaining gateway to legality for licensed pickets 
has only been left in place because its repeal would render the right to picket 
peacefully in TULRA s 15 nugatory. 

Section 4 also introduces two important additional provisions into the law. Section 
4(4) provides: 


For the purposes of this section an employer shall not be treated as party to a dispute between 
another employer and workers of that employer, and where more than one employer is in 
dispute with his workers, the dispute between each employer and his workers shall be treated 
as a Separate dispute. 


The background to this subsection lies in the amendment to the definition of a trade 
dispute in EA 1982 s 18, which confined trade disputes to disputes between workers 
and their own employer. Before 1982 in national or industry-wide industrial action, 
it was not necessary to identify separate disputes between each employer of the 
workers taking part and its own workers; the workers could legitimately claim to 
be in dispute with all the employers. Section 4(4) makes it clear, if it was not already 
clear after EA 1982, that for the purposes of the law on secondary action an employer 
can only be party to a dispute with his own workers. Section 4 does not re-enact 
EA 1982 s 17(7) which provided that an employer who was a member of an 
employers’ association was party to a trade dispute when represented by the 
association in the dispute. Because of s 4(4), it is no longer arguable that, for example, 
employers who belong to an employers’ association which negotiates industry-wide 
agreements with a confederation of trade unions are party to a trade dispute simply 
because there is a dispute between the employers’ association and the confederation 
over (eg) new national minimum conditions of employment. Any industrial action 
taken by the unions against an employer in this situation will be secondary action, 
unless a separate trade dispute has been established between that employer and his 


74 See Marina Shipping Lid v Laughton [1982] ICR 215 CA; Merkur Island Shipping Corporation v 
Laughton [1983] ICR 490 HL; and Dimbleby & Sons Lid v NUJ [1984] ICR 386 HL. 
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workers.” Section 4(5) introduces a definition of primary action into the law for 
the first time: it is action which induces or threatens to induce workers to break 
their employment contracts where they are in dispute with their employer. Acts 
which are primary action in relation to one dispute cannot be relied on as secondary 
action in relation to a different dispute, an important clarification of the law where 
two disputes become interlinked.” 

The March 1989 Green Paper put forward three reasons for these changes.” The 
primary justification was that it was not right for an employer to be subjected to 
the consequences of industrial action where he was not party to the dispute. The 
Government’s step by step approach to reform required the law to be kept under 
continuous review and this had led to the conclusion that the compromise in EA 
1980 s 17 was no longer appropriate in the 1990s since the possibility of lawful 
industrial action against immediate customers or suppliers might deter new invest- 
ment. The Government claimed that there was widespread evidence of this deterrent 
effect.”* But the only specific instance cited was the ‘Ford Dundee’ affair in 1988, 
an inter-union recognition dispute over a proposed new Ford factory in Dundee. 
The Government read into this an implied threat by the unsuccessful unions to take 
action against Ford’s immediate suppliers, which it claimed was one of the reasons 
for Ford withdrawing the proposal. This is at best a tendentious example of secondary 
action, not least because it never occurred. 

The Green Paper also asserted that EA 1980 s 17 was so complex that it was 
impossible to determine whether immunity existed without litigation. The complexity 
of s 17 was undeniable. It is, however, disingenuous to justify moving from a complex 
partial restriction to a total restriction by the need to remove the complexity. A 
more plausible explanation is that this step is but one more down the road to the 
total removal of all immunity advocated by Hanson and Mather.” In the result, 
Britain is now out of step with other West European market economies® in that 
it now provides no right or freedom to call on one group of workers to support 
others in dispute, even in a situation where a business has been divided into separate 
companies, for whatever reason, so that the secondary nature of the action is a 
technicality .*! 

Even the Labour Party’s limited proposals for reform of the law of industrial 
conflict would attempt to remove this anomaly® which enables employers® to 
severely limit the ability of unions to organise effective industrial action if they try 
to stay within the law. Beyond this, restoring immunity to secondary action against 
employers who are active allies of the employer in dispute may be the political limit 





75 Aware of this possibility under the pre-EA 1990 law, the Confederation of Shipbuilding and Engineering 
Unions was careful to create a separate dispute with each employer where workers were balloted on 
industrial action over the claim for reduced working hours in 1989—91. 

76 As in the Dimbleby case, see Simpson (1984) 47 MLR 577, 583—584. 

77 op cit n2, ch3. 

78 See the Parliamentary Under Secretary of State for Employment, Mr Nicholls, HC Standing Committee 
D, 27 February 1990. 

79 Striking Out Strikes Hobart Paper 110 (London: Institute of Economic Affairs, 1988); see Mr Blair, 
HC Standing Committee D col 150, 22 February 1990. 

80 See Lord Wedderburn, HL Deb vol 521 col 172, 10 July 1990. 

81 See eg the facts of Dimbleby & Sons Ltd v NUJ [1984] ICR 386 HL, News Group Newspapers Lid 
v SOGAT [1987] ICR 181 and the P & O—NUS dispute in 1988, on which see Auerbach, “Injunction 
Procedure in the Seafarer’s Dispute’ (1988) 17 ILJ 227. 

82 See Looking to the Future (London: Labour Party, 1990) p 34. 

83 Including public sector employers, eg the Post Office where ‘Letters,’ ‘Parcels’ and ‘Counters’ are 
now separate companies. 
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of liberal reform of the law. It should not be overlooked that this would still leave 
some general unions significantly weaker since their strength has traditionally rested 
on members in different jobs supporting each other in disputes. From this perspective, 
the legislature’s removal of immunity from organising secondary action in response 
to judicial prompting** may come to be seen as a watershed in British labour law, 
which influenced some important changes in trade union organisation and tactics. 


Industrial Action and the Individual Worker 


Most if not all action taken by workers is in breach of their employment con- 
tracts.® British law has never recognised an individual right to strike by providing 
immunity against this liability for breach of contract, which provides employers 
with a range of sanctions. They can sue each worker for damages,” they may be 
able to short circuit this process by making deductions from pay under an equitable 
right of set off; they may have the right to refuse to make any payment for 
imperfect performance of contractual duties during action short of a strike,® and 
they have the right of summary dismissal.” 

Employment protection rights have made special provision for the case of the 
employee who is dismissed while taking part in industrial action.” The provision 
in the law on unfair dismissal is the most contentious of these, and the amendments 
made to it by EA 1982 s 9 and EA 1990 s 9(1) have heightened awareness of the 
legal vulnerability of the individual worker who takes part in industrial action. In 
its original form, it provided that the dismissal of an employee for the reason that 
he was taking part in industrial action was not unfair unless the employer did not 
dismiss all those taking part, or dismissed them all but only offered re-engagement 
to some of them — the ‘victimisation’ exception — and the reason that the dismissed 
employee was selected for dismissal related to trade union membership.” As 
amended by the EPA it prevented tribunals from adjudicating on the fairness of 
a dismissal for any reason if the employee was at the time taking part in industrial 
action, except in cases of victimisation.” The policy behind the original and post- 
1975 forms of this provision was the subject of some judicial speculation.” The 
generally accepted view is that the objective of the EPA amendment was to withdraw 
issues relating to industrial conflict from adjudication by the courts. If this is correct, 





84 The clause which became EA 1980s 17 was added to the 1980 Bill after the House of Lords decision 
in Express Newspapers Ltd v MacShane [1980] AC 672, see Wedderburn (1980) 43 MLR 319. 

85 On strike action, see Simmons v Hoover Ltd [1977] ICR 61, EAT; on other industrial action, see 
Secretary of State for Employment v ASLEF (No 2) [1972] 2 QB 455, CA; cf Power Packing Casemakers 
Ltd v Faust [1983] ICR 292 CA. On this area generally see Ewing, The Right to Strike (Oxford: 
Clarendon Press, 1991) chs 2—4. 

86 cf the attempt to provide an individual right to strike after a strike notice in IRA s 147. For different 
views on the effect of strike notices, see Rookes v Barnard [1963] QB 623, 682—683 (Donovan LJ) 
[1964] AC 1129, 1204 (Lord Devlin); Morgan v Fry [1968] 2 QB 710, 725—728 (Lord Denning) 
730 (Davies LJ); Boxfoldia Ltd y NGA [1988] ICR 752, 756. 

87 NCB v Galley [1958] 1 WLR 16, CA. 

88 Sim v Rotherham MBC [1986] ICR 897. 

89 Miles v Wakefield MBC [1987] AC 539, HL; Wiluszynski v Tower Hamlets LBC [1989] ICR 493, CA. 

90 By accepting the employee’s repudiatory breach of contract. See Simmons v Hoover Ltd [1977] ICR 61. 

91 eg EPCA ss 92 and 110 on redundancy pay. 

92 IRA s 26; TULRA Sch 1 para 8. 

93 TULRA Sch 1 para 7, as substituted by EPA Sch 16 Part III para 13, which became EPCA s 62 in 
its original form. 

94 Heath v Longman Ltd [1973] ICR 407, 410 NIRC; Thompson v Eaton Ltd [1976] ICR 336, 341 EAT; 
Gallagher v Wragg [1977] ICR 174, 177—179 EAT; Power Packing Casemakers Ltd v Faust [1983] 
ICR 292, 301 (Stephenson LJ) 302 (Purchas LJ) CA. 
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the strategy was badly flawed by a victimisation exception which left the fairness 
of selective dismissals to be assessed by tribunals in accordance with the normal 
criteria: was it reasonable for the employer to dismiss the employee for the reason 
proved. 

EA 1982 s 9 narrowed the victimisation exception in EPCA s 62 in three respects. 
It did not apply as long as all the employees at each ‘establishment’ were treated 
alike; it did not apply as long as all those still taking part in the industrial action 
on the date of the dismissal of any employee were dismissed, and it did not apply 
in cases of selective re-engagement where the offers were made more than three 
months after the dismissal.” EA 1990 s 9(1) further amends the law by inserting 
into the EPCA s 62A, which removes the right to complain of unfair dismissal from 
all employees who, at the time they were dismissed, were ‘taking part in an unofficial 
strike or other unofficial industrial action’ (s 62A(1)). The background to what is 
arguably the most extreme section of EA 1990 is set out in a brief chapter of 
tendentious assertions based on misleading or inaccurate statements of the law in 
the October 1989 Green Paper.” This claimed that the possibility of organisers of 
repeated unofficial action being successful in an unfair dismissal case, if they were 
selectively dismissed in circumstances such that tribunals would have jurisdiction, 
‘is clearly a major constraint on an employer’s ability to take steps to safeguard 
his business and the jobs of other employees’ (paragraph 3.7). There is no evidence 
to support this, certainly not in any reported decisions on the fairness of the dismissal 
of victimised employees.” Yet both the total exclusion of victimised unofficial 
strikers from the right to complain of unfair dismissal and the removal of the TULRA 
s 13 immunities from any official industrial action over their dismissal by EA 1990 
s 9(2) were said to be necessary, because this statutory protection ‘stands in the 
way of employers effectively tackling the problem of unofficial strikes’ (paragraph 
3.8). It is a measure of the change in the quality of the debate about the role of 
the law in industrial relations that such shallow indefensible reasoning in a government 
policy document should be allowed to provide the justification for changes in the 
law without serious challenge. 

Section 62A operates in a different way to section 62. While s 62 removes the 
Jurisdiction of tribunals, s 62A deprives employees of the right to complain of unfair 
dismissal. The two provisions are integrated to the extent that where industrial action 
is unofficial for some of the employees taking part but not others, the unofficial 
strikers are ‘relevant employees’ for the purposes of determining whether there has 
been victimisation of any of the official strikers over which tribunals can still have 
jurisdiction under s 62.% The greatest difficulties concern the definition of ‘unoffi- 
cial’ in relation to industrial action and the absence of any definition of what is 
industrial action. 

Section 62A defines all industrial action as unofficial in relation to an employee 
unless (a) the employee is a member of a trade union which has authorised or endorsed 
the action in accordance with EA 1982 s 15, (b) the employee is not a union member 
but others taking part in the action are members of a union which has authorised 
or endorsed the action, or (c) none of those taking part in the industrial action are 





95 See Wallington, ‘The Employment Act 1982 s 9 — a recipe for victimisation?’ (1983) 46 MLR 310. 

96 op cit n 47, ch 3. 

97 See eg Gallagher vy Wragg [1977] ICR 174 EAT; Laffin v Fashion Industries [1978] IRLR 448 EAT. 
While reports of appellate decisions are not necessarily indicative of industrial tribunal practice, it 
is hard to believe that successful unfair dismissal claims by victimised unofficial strike leaders would 
not have received publicity. 

98 s 62(5), inserted by EA 1990 s 16(1), Sch 2 para 1(2). 
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union members. In relation to (c), union membership is determined by reference 
to the time when the action began (s 62A(6)). Thus, industrial action would be 
unofficial even if all those taking part left the union after the action started because, 
eg, the union had repudiated the action. Section 62A(6) also provides that membership 
of a union for purposes unconnected with the employment in question is to be 
disregarded. This would seem to cover cases such as out of work actors who maintain 
their Equity membership while working on a building site, who would be non- 
members so far as this work was concerned. The position of employees who belong 
to an unrecognised union which would like to have recognition at that employee’s 
place of work is less clear. It seems possible that if they joined in industrial action 
which had either been endorsed by a recognised union or was spontaneous action 
by non-union workers, it would be unofficial action as far as they were concerned. 

The absence of any definition of industrial action for the purposes of ss 62 and 
62A is equally perplexing. It has been clear since the Faust case that the determining 
factor is not whether those concerned are acting in breach of their contracts of 
employment. But there has been no clear guidance on what the relevant criteria 
are. There was extensive Parliamentary debate on the question of whether 
workers who were dismissed when they stopped work for reasons related to safety 
could be found to have been taking part in industrial action. The government’s 
confidence that courts and tribunals would not find this to be industrial action, because 
it was not intended to put pressure on the employer, at least if working conditions 
were in fact in breach of statutory health and safety standards, is unlikely to be 
widely shared.' Safety issues are unlikely to be the only source of difficulty in 
this area. Failure to adhere to normal working practices may occur for a variety 
of reasons, not all of which would be recognised by the workers concerned as meaning 
that they were taking part in industrial action. If managers seek to use these incidents 
as the opportunity for getting rid of ‘troublemakers’ free from even the possibility 
of tribunals considering the fairness of their acts, the issue left unresolved in Faust 
is sure to resurface. 

It must be doubtful whether the possibility of a successful complaint of unfair 
dismissal protected many union activists against victimisation during disputes before 
1991. It therefore remains to be seen how great an increase in the powers of employers 
during disputes s 62A will be. Its symbolic importance is, however, considerable. 
Moreover, when combined with the revised code of vicarious liability in EA 1982 
s 15, it could place demands on the resources of union FTOs second only to those 
of the law on strike ballots. To avoid liability for action called by shop stewards 
or members of workgroups that include shop stewards, unions may decide to repudiate 
their action in accordance with EA 1982 s 15(4)—(7) (see above, p 428). If they 
do this, they will expose the workers concerned to selective dismissal without legal 
redress, but only from the end of the next working day after the repudiation 
(s 62A(4)). This delay not only gives the workers at least one clear day to decide 
whether to end the action, it also creates a window of normally between one and 





99 For some imprecise observations, see Rasool v Hepworth Pipe Co Lid [1980] ICR 494, 509 (nature 
and effect of concerted action) EAT and Power Packing Casemakers Ltd v Faust [1983] ICR 292, 
300 (action with the object of applying pressure on the employer or disrupting his business per Stephenson 
LJ), 302 (concerted action by groups of workers with the intention of preventing, reducing or otherwise 
interfering with the production of goods or provision of services, per Purchas LJ) CA. cf the definition 
of strike in EPCA Sch 13 para 24(1) for the purposes of the law on continuous employment. 

100 See generally HC Standing Committee D cols 369—401, 15, 20 March 1990; HL Deb vol 521 cols 
504—518, 12 July 1990. 
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four days'*' within which the union may try to take over the action by holding a 
ballot in order to secure the TULRA s 13 immunities. The feasibility of holding 
ballots in such a short period will vary according to the circumstances of the 
dispute. Most unofficial action is so shortlived that it will have ended before the 
issues of union responsibility and the need to repudiate or ballot can be resolved. 
But in cases of longer unofficial action, unions may feel compelled to protect their 
position in this way. 


Conclusion 


The Employment Act 1990 marks some important milestones in the transformation 
of collective labour law. The individual right to dissociate is now protected from 
recruitment to dismissal. This has far greater potential for the disruption of joint 
regulation of industrial relations than the formally equivalent protection for the right 
to associate has for advancing it. The objective of weakening joint regulation has 
been advanced by further circumscribing trade unions’ ability to make a credible 
threat of lawful industrial action. The complexities of the law on strike ballots and 
repudiation of unofficial action now overshadow the restriction of the immunities 
to primary action and the extended list of issues over which lawful industrial action 
can never be organised. This list is susceptible of indefinite extension. The greatest 
scope for further legislative initiatives is, however, in the area of trade union 
government and administration where the Government’s policy goals are less clear- 
cut. The CROTUM provides the potential for greater de facto external regulation 
while maintaining the facade of ‘giving the unions back to their members,’ although 
this slogan is not without its problems for a government that would prefer members 
to become non-members. 

The relative durability of collective bargaining in the 1980s in the face of measures 
designed to weaken it is an important reminder of the limits of the law. There have, 
however, been important changes in industrial relations practices which have, inter 
alia, placed some of the remaining planks of the voluntarist tradition under 
strain.’ Moreover, the extension of collective bargaining practices to new 
workgroups and developments necessary to keep pace with changes in the organisation 
of business enterprise are uncertain. There is, therefore, a widespread feeling that 
positive legal underpinning is required to maintain anything approaching a fair balance 
of power between capital and organised labour.’ If this is not forthcoming in the 
next decade and the step by step erosion of the rights of organised labour continues, 
it is unlikely that any appraisal of the role of the law in British industrial relations 
at the beginning of the twenty-first century will be able to lay much emphasis on 
the continuity of established practices in the face of legal change. 


101 Four days if a weekend intervenes before the end of the next working day — maybe longer if bank 
holidays intervene as well. . 

102 Postal balloting is clearly impossible, a problem for unions which normally hold postal strike ballots. 

103 eg ‘single union deals’ and ‘no-strike agreements’ (on which see Lewis, ‘Strike Free Deals and Pendulum 
Arbitration’ (1990) 28 BJIR 32) and the progressive erosion of public sector bargaining practices through 
the ‘privatisation’ of public sector services by various means. 

104 This explains the labour movement’s interest in the Commission of the European Communities’ ‘Action 
Programme’ COM (89) 568 final (Brussels: EC Commission, 29 November 1989). This relates to 
the implementation of the Charter of the Fundamental Social Rights of Workers (Luxembourg: Office 
of Official Publications of the EC, 1990) which was endorsed by all the members of the EC except 
the UK in December 1989. 
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Encouraging Citizenship: Report of the Commission 
on Citizenship’ 


J.L. Murdoch* 


Citizenship, according to Bernard Weatherill, the Speaker of the House of Commons, 
has to be learned like everything else. Yet schools fail to provide even the most 
basic instruction, and young people have little idea of their rights and responsibilities 
as future members of political society. Those who do volunteer and take part in 
community service — at whatever age — find hurdles to participation. Hence the 
Speaker’s Commission was established to consider the encouragement and develop- 
ment of ‘Active Citizenship’ by first defining it, then reviewing existing initiatives, 
and finally by considering devices for recognising its application. The first task 
was eased somewhat by appointing to the Commission those who could be expected 
to know what they were looking for, since the prototype active citizen may have 
much in common with the man on the Clapham omnibus beloved of lawyers — 
both are more imaginary than real. Educationalists and industrialists made up the 
majority of the 34 members of the Commission, with the remainder of the group 
including a couple of bishops and a politician from each of the three main parties 
(but no apparent token Scot; and many more men than women). ‘Active citizenship’ 
is a hybrid concept involving lofty ideals, part Palmerstone (the proud assertion 
‘civis Britannicus sum’ is again to imply protection against injustice and wrong), 
part Roosevelt New Deal (the essential attribute of citizenship as the ability and 
willingness to pull one’s weight). Knowledge, skills, opportunities and encouragement 
are all needed to get more of us involved both in political society and also in voluntary 
work. That Active Citizenship is a Good Thing is taken as self-evident; it enriches 
giver, recipient, the community and, ultimately, democracy. Gone are the days of 
Bagehot and disdain and contempt for the lower orders; all are now equal partners 
in the task of strengthening democracy and community life. 

For twenty months the Commission contemplated citizenship. It sought guidance 
and experience from a wide and possibly disparate group of organisations, including 
the British Institute for International and Comparative Law, the Family Policy Studies 
Unit and the Prince’s Trust. It held meetings and seminars, and undertook research. 
Its agenda included discussions on the philosophy of citizenship, the constitutional 
aspects of citizenship, citizenship and caring, the youth service and citizenship, and 
industry and citizenship. Citizenship was explored, examined, probed and dissected. 
At the end of the day, though, its recommendations were on the whole more muted 
than radical, more self-evident commonsense than dramatic iconoclasm. First, civics 
training should begin in infant school and continue right through until university, 
with certain occupational groups (including doctors, civil servants, police officers 
and judges) receiving additional specific training. Second, the law should be made 
more accessible both by codifying it and by improving access to it. Third, each 
citizen should be able to ‘live the life of a civilised human being according to the 





*Lecturer in Public Law, University of Glasgow. 
1 London: HMSO, 1990. 


The Modern Law Review 54:3 May 1991 0026-7961 439 


The Modern Law Review [Vol. 54 


standards prevailing in society’ by the provision of ‘a floor of adequate social 
entitlements,’ not necessarily but ‘wherever possible’ by central government, and 
supplemented by voluntary activity to be encouraged by a PR campaign, a national 
volunteer information service, appropriate training, and corporate community 
involvement policies in the public and private sector. Fourth, formal recognition 
of citizenship would begin in school and be recorded in a pupil’s record of achieve- 
ment, taken into account in selection for higher education, and later by the award 
of medals and honours. Last, to keep the momentum going there should be perhaps 
a standing (Royal?) commission charged with researching aspects of citizenship, 
proposing new rights and stimulating discussion. 

It is difficult to be critical of the public-spiritness which drove the Commission, 
but rather too easy to suggest the exercise is simply tilting at windmills. This is 
a report on the future of the individuals who collectively make up the body politic. 
The subject is considered in just 36 pages of argument, but compression mars 
discussion. In particular, the report tries to accommodate multiplicity of meaning 
of ‘citizenship’ but never quite succeeds, especially when mention of domicile and 
nationality are dragged in to add to the cloudiness. Thankfully, there is a clear and 
lucid appendix to aid the confused reader written by J P Gardner and entitled ‘What 
Lawyers mean by Citizenship.’ Here, what is termed ‘nationality citizenship’ (ie, 
lawyers’ citizenship) is distinguished from ‘new citizenship’ (where rights exist 
irrespective of national origins), just in time before a third variety, ‘active citizenship’ 
(ie, doing your bit for the community), makes its entrance. Each form of ‘citizenship’ 
stands in its own right, but they are apparently treated as mutually interdependent. 

Now, there are certain political dimensions to all of this. The picture painted is 
that of active and articulate individuals who are able to enforce demands for a 
minimum level of social and political entitlements in a state which is, on the whole, 
both sensitive and compassionate, but whose role does have certain (but undefined) 
limits. Other competing conceptions of course exist. Neo-liberalism may wish to 
stress as ultimate rights those of property and choice and relegate the state’s role 
to that of preventing market failure. Obviously, here both political process rights 
(expression, protest, etc) and economic and social rights (housing, employment rights, 
etc) may be pushed down or off the agenda. The issue is hinted at but essentially 
ignored. The report is no philosophical analysis of individual and state. There is 
a constant papering-over of fault lines and the foundations for later argument are 
never quite solid. Discussion of political and social rights — of crucially different 
characters — at times is confused. Citizenship skills — negotiation, representing 
others, teamsmanship — are to start in schools. The grand scheme, however, has 
two ‘no-go’ areas — worker participation in industry, and the family, which the 
Commission takes care to avoid. Freedom of information legislation to facilitate 
open government, arguably vital to the new order, is not considered. Further, there 
are hints that the new scheme of things — closer cooperation with Europe and a 
fading away of Commonwealth links — will bring a darker, more sinister order 
when arguably (as far as Europe is concerned) the obverse is likely. 

It is probably understandable, but nevertheless regrettable in light of the amount 
of preparatory work undertaken, that some of the recommendations appear more 
as rough and ready starting points for discussion than detailed blueprints for action. 
In large measure the Report mirrors the feelings of those young people interviewed 
as part of a national (sic) survey of secondary schools in England and Wales: first, 
confusion on what is encompassed by ‘citizenship’ (of the ‘active’ variety); and 
then indignation that it is not covered adequately in the curriculum. The reader 
empathises. Is the Charter 88 approach (incorporation of a bill of rights policed 
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by the judiciary) to predominate over the Labour Party’s strategy (enactment of 
separate and individual statutes giving concrete meaning and force to rights)? Are 
teachers to stress the glories of British constitutional development and the delights 
of constitutional monarchy (starting with infants’ scrapbooks of Princess Diana?) 
or the defects of an unrepresentative Commons, an unjustifiable Lords, an insensitive 
judiciary, and an unfettered executive? How does one tackle the ‘parcel o’ rogues’ 
who ‘sold’ Scotland in 1707 and the right to self-determination (or at least, an 
Assembly) in 1990? It may well be that civics is not taught adequately in Britain 
since the constitutional order which elsewhere commands a high degree of general 
acceptance is here under constant attack. 

The Report is, however, on more confident ground with ‘active’ citizenship. This 
is dependent upon encouragement to serve and upon opportunities to exercise service. 
Idealism and altruism so prevalent in youth is restricted by the mid-thirties, according 
to the Commission’s research, typically to those in high socio-economic groups who 
have remained longer in higher education. If employers are to retain this calibre 
of individual, provision will have to be made for allowing employees time off to 
take part in voluntary work. It may be rather simplistic to believe that by handing 
out BEMs, MBEs and the like that other adults thereby will be attracted into 
community service, but perhaps public recognition of individual effort is less 
important than that of the general value of voluntary work to the community. But 
even all this is not without political pitfall. The ‘proper’ relationship between 
professional and volunteer is to be decided by a public review which will apply 
objective tests such as cost-benefit analysis. Subjectively, though, this is likely to 
be perceived as an attack on the public sector which will lead to loss of employment 
(although the unemployed will have plenty of time to volunteer). ‘Active’ citizenship 
and ‘new’ citizenship may be set for collision. 

Others, of course, have passed along these ways before. The Report may simply 
be raking up smouldering ashes. For example, teaching about legal rights and meeting 
unmet legal needs were last considered a decade ago by the two Royal Commissions 
on Legal Services (more so by the Scottish body). In the early 1960s, Lord 
Kilbrandon’s recommendations encouraged voluntary community service in Scotland. 
The House of Lords periodically has a go at incorporating the European Convention. 
There is a common theme in all of these. The end-of-term report card continues 
to be marked ‘could do better.’ That few school leavers have an adequate grasp 
of the constitutional order or fundamental liberties is a further reflection on the poor 
state of Scottish and English educational provision. That a group of educated, 
successful and public-spirited individuals can be as damning in their criticism of 
the unintelligibility of legislation, of the growing inaccessibility to legal advice, 
and of the apparent lack of human rights concern of the British judiciary needs, 
surely, to be addressed. There are other issues and the Report at the very least 
provides an over-abundance of food for thought. (To take but one point: should 
law schools follow the examples of admissions officers in sociology courses leading 
to social work careers and take community service into account along with academic 
achievement?) But a brave new Britain is some time away. Bills of Rights and national 
advocacy schemes are lofty ideals, no doubt again to be dismissed with some contempt 
by those who know better. Even as moderate a recommendation as improving local 
authority support for community work and citizenship activities appears unattainable 
in the present climate of cost-cutting in which youth service and adult education 
provision is under threat in many parts of the country. Perhaps realistically the most 
the Report can achieve is to prompt discussion of what should be of value in a 
democracy and whether, in any case, we value democracy. 
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‘Fishing on the Incoming Tide’ 


Dawn Oliver* 


The Background: The Common Fisheries Policy 


The decisions of the United Kingdom courts in the two cases of R v Secretary of 
State for Transport, Ex parte Factortame' and Factortame (No 2)? raise a number 
of important issues about the compatibility of English law with Community law, 
and remedies in English law. The factual background to the litigation is complicated 
and needs to be set out briefly before the legal issues can be explored. 

The common fisheries policy of the European Community is supposed to protect 
the fishing stocks in EC waters by limiting catches. Given that the limitation of 
fishing will inevitably damage the fishing industries of the various member states, 
a quota system was introduced that was designed to ‘assure each member state relative 
stability of fishing activities for each of the stocks considered.” In particular, 
stability must ‘safeguard the particular needs of regions where local populations 
are especially dependent on fisheries and related industries.”4 

` The Spanish fishing fleet is the largest in the EEC, and its fishing vessels have 
for many years fished in the waters that are now covered by the fisheries policy. 
The British government became concerned from 1980 that Spanish vessels were 
“quota-hopping’ by registering in the United Kingdom and taking fish that should 
have been available to the British fishing industry under the quota system. The UK 
government first sought to counteract ‘quota-hopping’ and protect the British industry 
by imposing conditions on the granting of licences to fish against UK quotas. These 
conditions have for the most part been found to be unlawful by the European Court 
of Justice (the ECJ).5 

The British government then tried again to prevent fishing against British quotas 
by Spanish vessels by altering the law relating to registration, which is a precondition 
to obtaining a licence to fish. The Merchant Shipping Act 1988 and the Merchant 
Shipping (Registration of Fishing Vessels) Regulations 1988 required vessels that 
had previously been registered under the Merchant Shipping Act 1894 to re-register 
under new conditions. These conditions were designed to prevent Spanish fishing 
vessels registering by imposing nationality requirements. 

Ninety-five vessels were unable to register because they could not comply with 
these conditions. Of these, fifty-three were originally registered in Spain and flew 
the Spanish flag, and had registered under the British Merchant Shipping Act 1894 
at various dates from 1980 onwards. The remaining forty-two had always been 
British, but were purchased by the applicants at various dates, mainly since 1983. 
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The owners of these vessels were companies incorporated under UK law but their 
directors and shareholders were mostly Spanish nationals and so they were unable 
to meet the nationality requirements. The companies who owned these ninety-five 
fishing vessels alleged that the legislation was contrary to Community law, and sought 
a right to be registered and therefore to be entitled to fish against British quotas. 
They instituted proceedings for judicial review and applied for interim relief through 
the suspension of the operation of the 1988 Act and Regulations pending the decision 
on the substantive issues. 

The argument raised complex issues of substantive Community law which have 
not as yet been resolved by the ECJ. On the face of it, the Regulations that give 
effect to the common fisheries policy appear to be inconsistent with provisions of 
the Treaty. The Treaty provides for freedom of establishment (Article 58) and 
prohibits discrimination on grounds of nationality (Article 7), and the Spanish vessels 
are relying on these rights. On the other hand, the fisheries policy contemplates 
that there should be limitations of the freedom of fishing vessels to fish against the 
quotas of member states. So there are issues as to the compatibility of these two 
sources of Community law. If they are incompatible in Community law the Treaty 
must prevail. The British government is also relying on the right of member states 
to decide who is entitled to be a national and what vessels are entitled to fly their 
flag. These are not issues into which we can delve but they form the background 
against which the decision in the Factortame case has to be considered. 


History of the Factortame Litigation 


The applicant companies applied for judicial review of the refusal of the Minister 
of Transport to re-register their fishing vessels under the 1988 Act in December 
1988. The Divisional Court decided to request a preliminary ruling from the ECJ 
under Article 177 of the EEC Treaty on the issue of substantive law, and ordered 
on a motion for interim relief that the Act and the Regulations of 1988 be disapplied 
and that the Secretary of State be restrained from enforcing the same in respect 
of the applicants and their vessels, so as to enable the existing registrations of the 
vessels to continue in being until such time as the matter was finally determined. 
The Court of Appeal set aside the order for interim relief.‘ The House of Lords 
upheld the Court of Appeal decision in May 1989 on the ground that English courts 
had no power to grant an injunction or an interim injunction against the Crown; 
and that since there was a presumption of validity of statutes (which included, where 
relevant, a presumption that they were compatible with EEC law) the Courts had 
no power to set aside_an Act of Parliament and confer rights that were contrary 
to the will of Parliament until the question of compatibility with Community law 
had been authoritatively determined by the ECJ. But the House of Lords referred 
to the ECJ the question whether Community law obliged national courts to grant 
interim protection of rights claimed under Community law, or gave the national 
courts the power to do so.” The Commission also brought an action against the UK 
under Article 169 on the substantive issues.* In conjunction with that application, 
in October 1989, the President of the ECJ granted the Commission an interim order 
requiring the UK to suspend the application of nationality requirements as regards 


6 [1989] 2 CMLR 353. 
7 [1990] 2 AC 85. 
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nationals of other member states and in respect of fishing vessels which had been 
fishing under the British flag and a British fishing licence before the registration 
under the 1894 Act lapsed.2 The UK government complied with that order by 
making an Order in Council amending section 14 of the 1988 Act.'¢ 

The ECJ gave its ruling on the interpretation of the question as to interim relief 
in June 1990.'' The Court decided that Community law must be interpreted as 
meaning that a national court which, in a case before it concerning Community 
law, considers that the sole obstacle which precludes it from granting interim relief 
is a rule of national law must set aside that rule.!? The House of Lords gave effect 
to the ruling of the ECJ in July 1990, and awarded interim injunctions restraining 
the Secretary of State from giving effect to the new registration system pending 
the decision as to the substantive issue whether the 1988 Act and Regulations were 
compatible with Community law. 


The Issues 


Three issues are of particular importance in these two decisions of the House of 
Lords. These are first, the question of the validity of UK statutes and subordinate 
legislation which is or may be incompatible with Community law; second, the 
availability of remedies in such proceedings, especially the question whether an 
injunction or an interim injunction can be awarded against the Crown; and third, 
the operation of the American Cyanamid case as to the exercise of discretion to 
award interim relief in such cases. 


The Sovereignty Issue 


The British government’s case is that the 1988 Act and Regulations made thereunder 
are compatible with Community law. In its written observations to the ECJ the UK 
government acknowledged without arguing or reserving the point that if UK legis- 
lation is inconsistent with EEC law the latter should prevail. In the report of the 
government’s written observations to the ECJ the concession is put in the following 
terms: 


With regard to legislation, the courts did not have the right, under the British constitution, 
to nullify an Act of Parliament or to treat it as void or unconstitutional. It was otherwise 
in the case of legislation which was contrary to Community law since section 2(1) and (4) 
of the European Communities Act 1972 empowered the courts to uphold the primacy of rights 
arising from Community law.” 


The ECJ has long since decided that member states have given up some of their 
sovereign rights to legislate on matters covered by Community law and that 
Community law prevails over the national laws of member states.'* So even had 
the UK government wished to argue the opposite, it would have been fruitless to 
do so before that court. 

This raises the question of the relationship between the ‘new legal order’ created 





9 Commission of the European Communities v United Kingdom (Case 246/89R). 

10 For an account of these proceedings, see [1990] 3 WLR, p 853. 

11 [1990] 3 WLR 818, ECJ. 

12 [1990] 3 WLR 855. 

13 [1990] 3 WLR 826. 

14 Costa v ENEL (Case 6/64) [1964] ECR 585, ECJ; Amministrazione delle Finanze dello Stato v 
Simmenthal SpA (Case 106/77) [1978] ECR 629, ECJ. 
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by the Community and the legal systems of member states. The Community view 
is that the two are fused in those areas where Community law operates and that 
rules of Community law take precedence over rules of domestic law, whereas the 
view of the UK courts has been that ‘Community law is part of our law’ but that 
‘our law’ is still essentially English. This raises particular problems when the courts 
are confronted with the question whether the most fundamental of the rules of the 
English legal system, the legislative sovereignty of Parliament, prevails over the 
European rule that member states have given up part of their sovereignty. 

It is very significant that the House of Lords accepted that Community law prevails 
in the Factortame litigation. In the first Factortame case, Lord Bridge stated that: 


it is common ground that, in so far as the applicants succeed before the ECJ in obtaining 
a ruling in support of the Community rights which they claim, those rights will prevail over 
the restrictions imposed on registration of British fishing vessels by Part II of the Act of 1988 
and the Divisional Court will, in the final determination of the application for judicial review, 
be obliged to make appropriate declarations to give effect to those rights.'® 


In the light of reservations expressed by Lord Denning in Macarthys v Smith" (see 
below), Lord Bridge perhaps overstated it when he said: 


Under the terms of the Act of 1972 it has always been clear (emphasis added) that it was 
the duty of a United Kingdom court, when delivering final judgment, to override any rule 
of national law found to be in conflict with any directly enforceable rule of Community law. 
... Thus there is nothing in any way novel in according supremacy to rules of Community 
law in those areas to which they apply and to insist that, in the protection of rights under 
Community law, national courts must not be inhibited by rules of national law from granting 
interim relief in appropriate cases is no more than a logical recognition of that supremacy. !ë 


On the facts of the Factortame case, the granting by the House of Lords of interim 
injunctions in favour of the applicants clearly entails that the 1988 Act could be 
legally ineffective to the extent that it is incompatible with Community law. 

In recent cases, English judges have gone out of their way to hold that a UK 
statute could not override Community law. In a Sunday Trading case, Stoke-on- 
Trent City Council v B & Q plc, Hoffmann J stated that: 


The Treaty of Rome is the supreme law of this country, taking precedence over Acts of 
Parliament. Our entry into the Community meant that (subject to our undoubted but probably 
theoretical right to withdraw from the Community altogether) Parliament surrendered its 
sovereign right to legislate contrary to the provisions of the Treaty on matters of social and 
economic policy which it regulated. 


The question arises whether these decisions have settled the question for the English 
courts once and for all. The only judicial reservation about the matter was expressed 
by Lord Denning in Macarthys v Smith: 


If the time should come when our Parliament deliberately passes an Act with the intention 
of repudiating the Treaty or any provision in it or intentionally of acting inconsistently with 
it and says so in express terms, then I should have thought that it would be the duty of our 





15 Van Gend en Loos v Nederlandse Administratie der Belastigen [1963] ECR 1. 

16 [1989] 2 WLR at 1011. 

17 [1981] QB 180: Lord Denning suggested at one stage in this case that if the UK Parliament legislated 
in a way that was inconsistent with Community law by an oversight, then our courts should give 
precedence to Community law, but that if Westminster legislation was deliberately inconsistent then 
the courts would be bound to uphold it in preference to the Community rule. In other cases the courts 
have been less unambiguous and the point is theoretically still open. 
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courts to follow the statute of our Parliament ... Unless there is such an intentional and 
express repudiation of the Treaty, it is our duty to give priority to the Treaty.”° 


Lord Denning was alone in voicing these reservations in that case and was out of 
line with most of the pronouncements that have been made by English judges on 
the issue. However, the point has never been raised directly. The recent pronounce- 
ments by Lord Bridge, Hoffmann J and other judges to the effect that Community 
law will always prevail over UK law have not dealt with this particular situation, 
and it remains a theoretical possibility that the UK courts would give precedence 
to a UK Act if it had been passed with the expressed intention of overriding 
Community law. In practice, it is virtually unthinkable that the British government 
would procure such legislation, but conceivably a private member’s bill could have 
this objective, and this would cause acute problems both for the government and 
for the judiciary. 


Remedies 


The case raised important issues about remedies in administrative law. Can injunc- 
tions or interim injunctions be awarded as a general rule against the Crown in 
applications for judicial review? If there is no general jurisdiction to award injunctions 
or interim injunctions against the Crown, is that rule subject to an exception where 
Community law is concerned? 

As far as the general position is concerned, it will be remembered that the rule 
that injunctions may not be awarded against the Crown was a rule of the common 
law that was explicitly preserved in relation to civil proceedings by section 21(2) 
of the Crown Proceedings Act 1947. But civil proceedings did not include proceedings 
on the Crown side of the Queens Bench Division. When section 31 of the Supreme 
Court Act 1981 empowered the High Court to award injunctions in applications 
for judicial review, the question arose whether this overrode the common law rule, 
since that jurisdiction is exercised on the Crown side, and thus section 21(2) of 
the 1947 Act does not apply. 

The question had been raised in Herbage”! and Smith Kline,” and in both cases 
the decision was that there was now power under section 31 of the Supreme Court 
Act 1981 to award injunctions and interim injunctions against the Crown. Lord Bridge 
considered the position in the 1989 Factortame hearing and expressed the view that 
both of these previous decisions were obiter, since in neither case did the court 
act on its view by proceeding to make an interim injunction against the Crown.?3 
Lord Bridge then proceeded to re-examine the issue, came to the conclusion that 
these two authorities were wrong, and overruled them. The other Law Lords agreed 
with him. Lord Bridge’s reasoning is complex and there is not the space here to 
consider it in detail. He was not prepared to read section 31 of the Supreme Court 
Act 1981 and RSC Order 53 without reference to the history; and he was not satisfied 
that it was the intention of Parliament when passing the 1981 Act to alter the old 
common law position; nor was he satisfied that the Rules Committee could have 
done so, since they have no power to extend the jurisdiction of the High Court.” 
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Having overruled Herbage and Smith Kline and having held that there was no 
jurisdiction to award injunctions or interim injunctions against the Crown in applica- 
tions for judicial review, Lord Bridge turned to consider the issue of remedies in 
the instant case. He rejected the application for interim relief because he was not 
satisfied that Community law required him to grant it. The case law of the ECJ 
to which he was referred in argument (but which he did not himself refer to or 
discuss) concerned rights which the ECJ was itself then affirming or the protection 
of rights, the existence of which had already been established by previous decisions 
of the ECJ, whereas here the rights had not yet been decided.” He also relied on 
the presumptions of English and of Community law?* that delegated legislation is 
valid so long as a competent court has not made a finding that it is invalid. Hence 
he proceeded on the assumption that the English Act and Regulations relating to 
the registration of fishing vessels were compatible with Community law. At that 
stage, therefore, there would be no grounds for awarding interim relief even if 
domestic law or Community law had given the court jurisdiction to award such a 
remedy. On the state of ECJ case law, Lord Bridge felt that the court could not 
decide one way or the other whether Community law overrode English law on the 
grant of interim relief, and so the court referred this matter to the ECJ. 

The ECJ dealt with the reference by reformulating the. questions and answering 
them as follows: 


Community law must be interpreted as meaning that a national court which, in a case before 
it concerning Community law, considers that the sole obstacle which precludes it from granting 
interim relief is a rule of national law must set aside that rule.?’ 


The ECJ reasoned that interim remedies must be available because: 


the full effectiveness of Community law would be just as much impaired if a rule of national 
law could prevent a court .. . from granting interim relief in order to ensure the full effective- 
ness of the judgment to be given on the existence of the rights claimed under Community 
law. It follows that a court which in those circumstances would grant interim relief, if it 
were not for a rule of national law, is obliged to set aside that rule.” 


When the case returned to the House of Lords after the ECJ had delivered its 
judgment, Lord Bridge reviewed the issue of remedies. Since the Bourgoin deci- 
sion,” it is clear that the applicants could not have received an award of damages 
should they eventually be successful. So, given that there were no other effective 
remedies available, the House of Lords awarded the interim injunctions that would 
continue the registrations of the vessels and thus protect their right to fish against 
the UK quotas pending the final determination by the ECJ of the issue of legality. 
The guidelines for exercise of discretion to award the injunction are considered in 
the next section. But the position that has now been reached in the light of the House 
of Lords’ decision in the 1989 Factortame case and the decision in Factortame (No 2) 
of July 1990, is that injunctions and interim injunctions are not available against 
the Crown in judicial review or other (civil) proceedings, except where an issue 
of Community law arises. Then, since it is incumbent on the courts of member 
states to secure the effectiveness of Community law, interim injunctions and 
injunctions are available, because damages are not. 
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It is hard to see what justification there is for the common law rule in cases not 
raising issues about rights under Community law, save the rather artificial one that 
since proceedings in judicial review are technically brought by the Crown, it would 
be anomalous for the Crown to award an injunction against itself. In practice, the 
rule’s impact is mitigated by the fact that the court has power under RSC Order 53, 
tule 3(10)(a) to direct a stay of the challenged decision until an issue is deter- 
mined, which is tantamount to an interim injunction. But a stay will not be 
appropriate where what is required is for the Secretary of State to take action. In 
the Factortame case, for example, the Secretary of State had to be required to treat 
the Spanish vessels as entitled to fish, rather than to refrain from action. In non- 
Community law cases the absence of a power to grant either interim injunctions 
or interim declarations means that there is a real problem. The lack of jurisdiction 
to grant final injunctions against the Crown does not cause problems in practice 
since declarations are always obeyed. Although the rule causes few problems in 
practice, it does cause some and it is anomalous, has been anomalous for many 
years, and is even more anomalous now that Community law requires it not to apply 
where Community rights are in issue. It is ripe for consideration by Parliament.*! 


The American Cyanamid Guidelines 


Once the ECJ had determined in effect that it was incumbent on the courts of the 
United Kingdom to have the powers to grant interim relief (and ultimately, if the 
legal issues should so indicate, permanent injunctive relief) to protect the rights 
of the Spanish vessel owners, the question arose, on what principles should the 
discretion to award interim injunctions be exercised? As far as the ECJ is concerned 
this is a matter entirely for the national courts. 

The fullest consideration of this issue is in the judgment of Lord Goff in Factortame 
(No 2). Lord Goff stressed that the speech of Lord Diplock in American Cyanamid 
Co v Ethicon Ltd® provided ‘guidelines’ rather than rules which fetter the broad 
discretion conferred on the courts by section 37 of the Supreme Court Act 1981. 
Indeed, a prime purpose of the decision was to remove a fetter which had been 
imposed in previous cases, which had required that a party seeking an interlocutory 
injunction should establish a prima facie case for substantive relief. The Cyanamid 
decision made clear that it is enough if he can show that there is a ‘serious case 
to be tried.’ If he could establish that, then he had, so to speak, ‘crossed the 
threshold,’ and the court could then address itself to the question whether it was 
just or convenient to grant an injunction. But, Lord Goff said, it was clear from 
Lord Diplock’s speech that the court had to consider first whether there was an 
adequate remedy in damages available to a plaintiff, or to the defendant, if either 
party would suffer loss from the award or refusal of an interim injunction. If an 
adequate remedy in damages would be available to the plaintiff, then he would not 
normally be awarded an interim injunction. 

In Factortame, as indicated earlier, the vessel owners would not have been entitled 
to damages, because of the Bourgoin decision. This consideration indicated injunctive 
relief in this case. But a court also has to consider the interests of a defendant, and 


30 See Rv Secretary of State for Education and Science, Ex parte Avon County Council, The Independent, 
16 May 1990, CA. 

31 See Sir Harry Woolf, Protection of the Public — A New Challenge (1990 Hamlyn lectures) pp 62—65. 

32 [1975] AC 396. 

33 [1990] 3 WLR 856, 869. 


May 1991] ‘Fishing on the Incoming Tide’ 


in particular the question whether the defendant would be entitled to damages for 
the loss suffered by him if the plaintiff eventually lost the case, so that he had been 
wrongly subjected to the interim injunction pending the decision in the case. If the 
defendant would be entitled to damages and the plaintiff would not, then there would 
be a strong case for the exercise of discretion to award the interim injunction to 
the plaintiff. If neither the plaintiff nor the defendant would be entitled to damages 
then there would be a difficult choice to be made as to whether an injunction should 
be awarded. 

On this point, the situation in Factortame differed from that in private law cases. 
In most private law cases the defendant can be compensated in damages, and the 
plaintiff is often required to give an undertaking in damages as a condition for the 
award of interim relief. But in public law cases such as Factortame, the defendant, 
the Ministry of Transport, would not be entitled to damages since it would not have 
suffered loss as a result of the injunction. The damage would have been to the public 
interest. So the problem could not be resolved at this first stage by awarding an 
interim injunction to the plaintiff and safeguarding the defendant by an undertaking 
in damages. The court would have to proceed to the second stage and weigh up 
‘the balance of convenience.’ 

Here again the public interest is relevant as one of the ‘special factors’ referred 
to by Lord Diplock in his speech in American Cyanamid. In effect, there were several 
public interests at stake and Lord Goff emphasised the public interest in upholding 
‘what is on its face the law.” He was not prepared to say that a party challenging 
the validity of a law must show a strong prima facie case that the law is invalid, 
but he did suggest that the challenge to the validity of the law must be, prima facie, 
‘so firmly based as to justify so exceptional a course being taken.’ 

Lord Goff was satisfied that the plaintiffs’ case was sufficiently ‘firmly based’ 
in the light of the decisions of the ECJ referred to earlier. He then considered the 
evidence as to the hardship suffered already and likely to be suffered by the plaintiffs: 
24 vessels had not fished since their registration under the old register had lapsed 
on 1 April 1989, 33 had fished only outside EEC waters, 14 had had to sell shares 
in the owning company to qualified persons or companies in order to obtain registra- 
tion, and 30 had tried to sell their vessels without receiving an acceptable offer. 
Many claimed to have suffered damages of well over £100,000, and some feared 
bankruptcy.** Apparently it was not open to them to resume the Spanish flag and 
fish against the Spanish quota.” There was also evidence that the UK fishing 
industry had benefited from the new system which excluded the Spanish fishing. 
However, Lord Goff was of the opinion that there was not sufficient damage on 
the UK side to outweigh the obvious and immediate damage which would continue 
to be caused if no interim relief were granted to the applicants.* 

It is worth pausing to examine the implications of the decision that the suffering 
of damage by the public interest is not only not damage suffered by a party to the 
case (see above), but was also not weighty enough to outweigh the balance of 
convenience in favour of the plaintiffs. The damage to the public interest in 
Factortame was not limited to the issue of the upholding of the law, and other interests 
of a vague and generalised kind. Material damage was being suffered by a particular 
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section of the public, namely the members of the UK fishing communities whose 
prosperity and economies were being damaged by the fishing against UK quotas 
by the Spanish vessels. In this sense there was a collective interest at stake. The 
quota system, as indicated above, was supposed to protect those interests. 

In English law, of course, these communities do not have an express right to 
damages against the Spanish fishing vessels — although it would be an intriguing 
question whether a claim to damages or compensation for breach of ‘rights’ under 
the common fisheries policy could be formulated. Nor, apparently, do they have 
any express right of compensation under Community law in the event that the 1988 
Act should be found to have been compatible with Community law. But in Factortame 
(No 2) the House of Lords did not explicitly weigh the intention of the quota system 
— to protect local fishing communities — against the protection of the rights of 
the vessel owners. The House of Lords seems to have been influenced by a 
presumption in favour of individual rights as against collective interests. 

Lord Jauncey gave the other substantial speech in the House of Lords. He was 
of the view that the applicants must at least show a strong prima facie case of incom- 
patibility with Community law before the balance of convenience could come down 
in their favour. He felt that the presumption of validity or compatibility made the 
Cyanamid test of ‘a serious question to be tried’ inappropriate in this case,” 
although it could be appropriate in cases where primary or secondary legislation 
is not being challenged. He was satisfied that the applicants had established a strong 
prima facie case in the light of previous decisions in Agegate and Jaderow, and 
that the balance of convenience favoured the granting of an injunction. He was 
influenced by what he saw as the fact that ‘the loss suffered by the British fishing 
industry as a whole and by individual members thereof during the period of interim 
relief will be relatively minor.’ 


Conclusions 


Clearly behind the case lies the problem that compensation or damages for unlawful 
action are not available either to applicants or to third parties such as UK fishing 
vessel owners and fishing crews and others engaged in the fishing industry. Nor 
is there any statutory provision for requiring vessels engaged in fishing in breach 
of the quota system, as the Spanish vessels may be doing, to pay compensation 
to the UK government or make amends in any other way. The Spanish vessels 
therefore have nothing to lose and quite a lot to gain from what may turn out to 
be unlawful fishing. 

Is there, then, a case for legislation providing for the payment of compensation 
to be applied by government for the benefit of affected interests in cases of quota- 
hopping, and other cases where there is no power at present to extract an undertaking 
in damages from plaintiffs whose activities cause material damage to collective 
interests? And, equally, is there a case for legislation to modify the rule in Bourgoin 
so as to enable parties in analogous situations to that of the Spanish vessel owners 
to obtain compensation should they be denied their rights under Community law 
pending a determination of those rights? If, in the Factortame case, damages had 
been available to the Spanish vessels, justice could have been done ‘all round.’ The 
local fishing industry could be protected from quota-hopping under the 1988 Act 
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pending a decision on the substantive issue; the Spanish vessel owners would be 
compensated for loss if refused registration. If legislation provided UK fishing vessel 
owners and others who suffer from the unlawful taking of fish in breach of the 
common fisheries policy with compensation from the owners of the vessels concerned, 
then their interests too would be protected. Instead, under the law as it stands, the 
local fishing industries of member states, which the quota system is supposed to 
protect, suffer the loss. 

In Community law the position seems to be extremely complex and no attempt 
will be made here to deal with it. That would make another article. But if, as seems 
likely, there is no right for the UK government or its fishing communities or vessel 
owners to be compensated either by the Spanish government, or by the Spanish 
fishing vessels, or by the Commission for the loss that arises from the interim 
injunction or the fishing by the Spanish against the UK quota, the common fisheries 
policy looks pretty empty. Quite apart from any compensation point if the Spanish 
vessel owners win, they will have driven a coach and horses through this, and indeed 
any, quota system and this must raise issues as to how fish stocks can be effectively 
conserved and fishing communities protected at the same time. 


Kaye v Robertson — a reply 


Peter Prescott* 


It will be recalled that Mr Gordon Kaye was lying in his private hospital room 
recovering from very serious injuries when two journalists from the Sunday Sport, 
in what was ‘a monstrous invasion of his privacy’,! came in and photographed him 
despite notices prohibiting entry; it required the efforts of the hospital security staff 
to eject them. The Court of Appeal refused to grant an injunction prohibiting the 
newspaper from publishing the photograph. Bingham LJ said. ‘This case ... 
highlights, yet again, the failure of both the common law of England and statute 
to protect in an effective way the personal privacy of individual citizens’. 

In Our Patchy Law of Privacy — Time to do Something about It? Professor 
Markesinis, after echoing the Court of Appeal’s call for reforming legislation, 
suggested (quite correctly) that no real difficulty stands in the way of enacting a 
workable (ie comprehensive) privacy law save the opposition of the Press. This 
is very true; but it is rather like saying that there was no obstacle to the abolition 
of child labour in eighteenth century coalmines except the opposition of the mine 
owners. MPs in marginal seats fear and avoid unnecessary unpopularity. The press 
has the means of making them unpopular, or seeming to be so. There are not ten 
votes to be got by promoting or supporting privacy law reform; there is every chance 
of offending the media. The present writer is willing to entertain a moderate wager 
that no effective legislation will follow along currently proposed lines. There will 
always be reasons for putting it off. 





* QC, Francis Taylor Building, Temple. 
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Mr Gordon Kaye wished to deprive the Sunday Sport of its ill-gotten gains by 
preventing it from publishing the photograph. He struggled to find a cause of action 
and failed to get the relief he wanted. The Court of Appeal felt unable to help him 
despite having every wish to do so. But, pace Professor Markesinis and the members 
of the court, it is seldom that English law really fails to provide a cause of action 
in a meritorious case and the instant problem is easily solved if one thinks, as an 
English lawyer ought, more in terms of remedies than of abstract rights or causes 
of action. 

There is not a hospital in London, I believe, which would not gladly consent to 
be joined as a co-plaintiff in a situation of the Kaye v Robertson type. Now, it is 
clear that such a hospital has a cast-iron claim in good, old-fashioned trespass to 
land. People have come on its premises with no pretence of a right to do so and 
have offended one of its customers. The only question is, what remedy may be 
granted to it? Can the plaintiff get an injunction? For it is clear that damages in 
the common law measure is an inadequate remedy, the difficulties of quantification 
being insuperable. In other words if no injunction were to be granted and the 
photograph were to be published the trial judge would be in no position to do full 
justice to the plaintiffs. 

As part of their equitable auxiliary jurisdiction the courts have long had the power 
to make orders in appropriate circumstances to prevent wrongdoers retaining the 
fruits of their wrongdoing, even though the act of retention as such gives rise to 
no cause of action and the plaintiff has no right to the thing retained. Thus in Chappell 
& Co Ltd v Columbia Graphophone Co, the defendants had manufactured gramo- 
phone records, or rather, graphophone records, by making pirated sheet music 
for the use of the studio musicians. The making of the sheet music was an infringement 
of the plaintiffs’ copyright but under the relevant legislation the making of the actual 
records was not. Despite this the Court of Appeal ordered the defendants to deliver 
up the records for destruction. The plaintiffs had no proprietary claim to the records 
but they did have a right to have their sheet music copyright respected; and as 
Kennedy LJ pointed out: 


I should be sorry to suppose that in this, which is practically an action in tort, it could have 
been successfully argued that all the damage [sic] the plaintiffs were entitled to was the damage 
up to the date of bringing of this action ... so that the defendants could reap all the proceeds 
of their wrong-doing by the further sale of records. 


And as Swinfen Eady LJ said: 


The order for delivery up for destruction is not based upon any notion that the property has passed 
to the plaintiffs. .. . the articles may be ordered to be delivered up for destruction, because they 
are articles manufactured in violation of the plaintiffs’ rights, and there is general jurisdiction 
in the Court to order such articles to be destroyed. 


And indeed this jurisdiction, which long antedated the Judicature Act,* is a 





3 [1914] 2 Ch 745, 752, 754, 756, C.A. 

4 See the discussion of the authorities by Fry J in Hole v Bradbury (1879) 12 Ch D at 903. In Prince 
Albert v Strange (1849) 2 De G & Sm 652, 710—18, after argument, the offending prints and catalogues 
were ordered to be delivered up to the Clerk of Records and Writs for destruction by that official. 
So the relief did not depend on any proprietary title to the items. In Crossley v Derby Gas Co (1834) 
4 LJ Ch 25 it was held that the Court of Chancery had power to restrain a defendant from selling 
articles after a patent had expired (conduct, per se, entirely non-tortious) if they had been made in 
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commonplace of intellectual property litigation, and its existence is undoubted. Instead 
of delivery up the relief may be framed in terms of an injunction.> If the action 
had been framed in trespass to land it is difficult to see how the defendants in Kaye 
v Robertson could have resisted an eventual order for delivery up for destruction 
of the offending photographic negative and copies, and in the meantime an injunction 
restraining them from publishing or parting with possession of the same. 

It does not matter that the act sought to be restrained (publication of a photograph) 
is one which taken by itself, would give rise to no cause of action in the plaintiff: 
the plaintiff has no proprietary right to the negative or its copies, nor was the act 
of photography a breach of confidence, a tort or a breach of contract. There is nothing 
unusual in this concept. The object of the court is not to restrain wrongdoing but 
to give the plaintiff adequate relief in respect of a cause of action otherwise arising. 
It does not matter very much whether one considers this power to flow from the 
court’s inherent jurisdiction or to derive from s.37(1) of the Supreme Court Act 
19816 (an injunction may be granted when it is just and convenient to do so). 
Examples of the inventiveness of this equitable remedy include: the Mareva 
injunction;’ the Anton Piller order;® an order compelling the buyers of a ship to 
sign a notice of readiness;° in an action in tort, an order to attend for cross- 
examination where there were grounds for supposing the defendant had failed to 
comply with an order to disclose his assets;!° an order not to leave the country 
(even though no writ of ne exeat regno was available);'' an order requiring the 
defendant (alleged to be liable for damages in tort) to write to a Swiss bank requesting 
it to reveal to the plaintiffs how much money (if any) there was in his account;!2 
and an order requiring the defendant to deliver up his firearms into safe custody 
(it was alleged he had been threatening the plaintiffs’ managing director’s family 
in order to persuade them not to prosecute their action).!3 Of course, whether an 
order will be made in the exercise of the court’s discretion will depend on the precise 
circumstances of each individual case. It seems that in Kaye v Robertson an order 
along the suggested lines would have been granted if asked for. 


Title to Sue 


It may be objected that the above only serves to illustrate the patchy nature of English 
privacy law since it is, so to speak, only by chance that the plaintiff happens to 
be on private property whose owners are (presumably) willing to help by lending 


infringement of the patent while it was still in force, the jurisprudential basis being that the defendant 

ought not to be allowed to take advantage of his own wrong. 

See the last case cited in the preceding footnote. 

Going back to s.25(8) of the Supreme Court of Judicature Act 1873. 

The contrary proposition was not before the House of Lords in The Siskina: see at [1979] AC 254C. 

See per Jessel MR in Smith v Peters (1875) LR 20 Eq 511, 512—3 citing the early ‘Anton Piller’ 

case of Kynaston v East India Company (1819) 3 Sw 248. 

Astro Exito S.A. v Southland Enterprise Co Ltd [1982] 1 QB 1248 (see at 1266—1269). 

House of Spring Gardens Ltd v Waite [1985] FSR 173, C.A. 

Bayer AG v Winter [1986] 1 WLR 497, C.A. For a contrary view see Meagher, Gummow & Lehane, 

Equity — Doctrines and Remedies (1984) §§ 2112—4 and 2182—2187. The authors do not shrink 

from accepting that if their views are correct there was never any power to grant Mareva injunctions 

at all, 

12 Bayer AG v Winter (No. 3), reported sub. nom. Bayer AG v Winter (No. 2) [1986] FSR 357. 

13 Joseph Rhodes v Anon., 9th March 1983, Mervyn Davies J. It was claimed that the police declined 
to revoke the defendant's firearms licence and professed a disinclination to act unless and until the 
shooting actually started. 
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their name to a trespass action. This is so, of course, but real life is patchy. What 
should matter about a law protecting privacy is not so much that it should be tidy, 
but that it should be rooted in everyday practicalities. The fact that the cause of 
action lies in trespass to land and that the owners of the land should be in favour 
of bringing it are not merely irrelevant considerations. Suppose a Sunday Sport 
photographer should happen to be walking along the public highway when, by an 
enormous stroke of sheer good fortune, a passing celebrity is set upon by a couple 
of Rotweilers and horribly mangled. Is it necessarily clear that a celebrity should 
have a cause of action to restrain publication of a photograph taken in a public place? 
If yes, does it make any difference if his injuries consist of trivial bruises? What 
if the photographer was working for the Guardian or the Independent? In short, 
to what extent is it legitimate for the press to portray scenes of distress and anguish 
occurring in a public place? These are matters concerning which intelligent people 
may entertain different opinions. It is said that it was the then novel practice of 
newspaper flashlight photography which prompted Warren and Brandeis to write 
their celebrated 1890 article in the Harvard Law Review;'4 but it was, after all, 
none other than Mr Justice Brandeis who was eventually to cite with approval the 
English decision in Sports and General Press Agency Ltd v ‘Our Dogs’ Publishing 
Co Ltd'* to the effect that ‘if the defendant had been on top of the house or in some 
position where he could photograph the show without interfering with the physical 
property of the plaintiff, the plaintiff would have no right to stop him’.!® It is 
precisely the fact that the Gordon Kaye outrage happened on private premises which 
made the conduct outrageous. 

Nor is it entirely irrational to make the availability of an effective remedy depend 
on the landowner’s willingness to cooperate. Although the extent to which a licensee 
may sue for trespass is debated, it would appear that the occupier of a bedroom 
has sufficient possession to do so as against a mere wrongdoer imposing on the 
intimacy of his or her occupation; in effect, the right to sue is commensurate with 
it being a genuine invasion of his or her personal privacy.” Aside from such 
situations, it is not clear that a cause of action ought to be available to a guest. Suppose 
I am invited to dinner at a friend’s house and, while there, am photographed by 
the representative of a newspaper. By accepting the hospitality I place myself under 
the protection of my host, a concept understood even, or rather, especially, in the 
most backward of societies. There is much to be said for the proposition that it 
is up to my host to decide what action, if any, ought to be taken. What if it was 
he who had invited the photographer in the first place? 


A Pragmatic Approach 


A law of privacy, to be worth anything, ought to have one essential and simple 
characteristic: it ought to work. It is suggested that the wholesale importation of 


14 The Right to Privacy 4 Harv L Rev 193. 

15 [1916] 2 KB 880. 

16 International News Service v Associated Press 248 US at 255. 

17 Lewis v Ponsford (1838) 8 Car & P 687. Lord Denman said: ‘I should be much inclined to hold, 
that even a female [domestic] servant was sufficiently owner of her bed-room as against a wrongdoer 
who forced himself into it in this way.’ Possession is a question of fact and it will be observed that 
even the gender of the participants is a relevant part of the circumstances. From a pragmatic viewpoint 
there is much to be said for this. That which will not be regarded as a trespass if done by Florence 
Nightingale, may be so if perpetrated by Don Giovanni. 
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American or German models is not a good idea since the press is conducted along 
very different lines in those countries and we are in a field of law where local custom 
and usage ‘has much to do with the question. 

It is noteworthy that in Professor Markesinis’ article (they do these things so much 
better in other jurisdictions) the availability of a cause of action is treated as if that 
were the be-all and end-all of the matter. The first thing to notice is that the average 
citizen (and the average law firm) is scarcely capable of taking on the press, which 
in England is immensely more powerful and concentrated than it is in the USA or 
Germany. It is not just a question of money, although that too is important. What 
is not generally appreciated is just how rough and tough the world of newspaper 
litigation can be in this country. And one must be exceedingly quick off the mark. 
To describe what goes on would involve the writing of a book, not an article, and 
it would be a highly illuminating and entertaining book at that. I doubt that if (say) 
German law (as described in the article) were to be enacted wholesale into the law 
of England it would make much practical difference. The rough end of the trade 
would run rings around it. Or consider American law. What is not noted is that 
prior restraint is not available in the USA. The remedy is damages. But damages 
in non-commercial cases are generally incapable of quantification (how much should 
Mr Gordon Kaye have received for what happened to him?) The American solution 
is to let juries make swingeing awards, lawyers taking a large slice. It is not clear 
that this approach is acceptable in this country. Calcutt has recommended criminal 
penalties. However, anything done by the state, is generally done more or less badly. 
If we accept that English law’s remedy-centred approach may be a strength not a 
weakness of the system, our objective should be to see to it that remedies are simple, 
effective, and easily understood by all concerned. If we combine this with a clear 
delineation of those classes of case in which relief is available we are more likely 
to arrive at legislation which is acceptable to the generality of the media and hence, 
more likely to command general support. Reputable newspapers understandably 
fear what they call ‘vague’ privacy law proposals, for they cannot tell where it might 
end. 

The second thing to notice is that existing arrangements concerning injunctions 
are not totally satisfactory. The snap injunction in the Queen’s Bench Division, 
obtained in private before a duty judge who may have no experience of the branch 
of law to which the case relates, and which in practice cannot be discharged without 
a special appointment it may take days or weeks to obtain, is a highly objectionable 
feature of current practice. These considerations operate to the disadvantage of the 
press. What is wanted is a special branch of the High Court, and manned by one 
or more specialist judges, to take all prior restraint cases concerning the media. 
If it is not thought fit to let ordinary judges take cases about bankruptcy, admiralty, 
patents, or companies (and quite rightly so since these are highly specialised matters), 
neither should they be required to hold the delicate balance between individuals 
and the press, a matter which requires considerable experience of how the press 
actually works and a consistent, readily predictable approach. As the press operates 
during unsocial hours, so should the media court sit. 

Turning to the substantive law, it is submitted that really objectionable invasions 
of privacy, likely to arise in practice, and not already covered by existing or clearly 
defined heads of law, may be classified as follows. 


(a) Harassment. This is exemplified by the ‘pack’ which watches and besets a 
subject’s house, or the obsessional freelance photographer who makes it his business 
to follow a celebrity about, equipped with a telephoto lens, perhaps for years at 
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atime. Clearly there are competing values here. A person in the news, must expect 
to attract the attention of newsmen. On the other hand, excessive attention may 
amount to a nuisance. It may be that this sort of conduct is already covered by the 
law of public nuisance, but it may be better to have clear statutory guidelines. What 
is proposed is that a citizen who can make out a case of undue harassment should 
be entitled to an injunction against the media as a whole — a sort of class action. 
But the ban should not be absolute: it should specifically be provided that the court 
should not grant such an injunction unless the subject is willing to undertake to provide 
reasonable and defined opportunities for photography and interviewing. If one may 
say so, HRH the Princess of Wales probably does not begrudge being photographed 
— she would just like some time off now and again. 

(b) Voyeurism. This is exemplied by the shooting of ‘bedroom’ scenes with a 
telephoto lens, or the printing of salacious sexual gossip of interest to the public 
but not in the public interest. There is no reason why this conduct should be allowed 
at all. There should be a specific defence that the subject holds a position of public 
trust and the activity sought to be reported is such as to disqualify him from holding 
such position in the minds of most reasonable persons. Since this involves a value 
judgement it is essential that it be exercised in a consistent manner, which is not 
likely to happen unless there is a specialist media court. 

(c) Commercial advertising. The use of a living person’s name or likeness for the 
purpose of promoting a commercial product or service should be prohibited unless 
his consent is obtained. 

(d) Quasi-trespass. As a piece of valid law reform in its own right, the law of trespass 
should be amended to declare that a licensee (whether gratuitous or for value) has 
a cause of action against a person who interferes with the enjoyment of the licence, 
if he knows or has reason to believe that that is what he is doing. Because the media 
do sometimes have to trespass there should be the same exception as in the case 
of Voyeurism, above. 


To all of the above classes there should be an overriding exception: they should 
not apply to a story revealing that the subject is guilty of a crime for which the 
sentence may be imprisonment. The ordinary law of defamation should, of course, 
continue to apply. 


European Directives — the Emerging Dilemmas 
Geraint G. Howells* 


Although the United Kingdom has been a member of the European Community 
for almost twenty years, there is no guarantee that individuals will be able to rely 
upon European law in the face of conflicting domestic law, or to persuade the Courts 
that domestic law should be interpreted in line with the corresponding provisions 
of European law. Against this background, this note considers two recent decisions, 
Foster v British Gas! and Finnegan v Clowney Youth Training Programme.? 
Whereas the approach of the European Court of Justice in Foster clearly supports 


*Lecturer in Law, Unit for Commercial Law Studies, University of Sheffield. 


1 Case 188/89, [1990] IRLR 353. 
2 [1990] 2 All ER 546. 
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the principle of the supremacy of European law, the approach of the House of Lords 
in Finnegan displays less than wholehearted support for the European ideal. 


Direct Effect, the Concept of the ‘State’ and Foster 


The possibility that directives can have direct effect is now well established.’ In 
Marshall v Southampton and South West Hampshire Area Health Authority 
(Teaching), the European Court of Justice held that whilst directives have vertical 
direct effect giving individuals rights against the state,5 they do not give rise to 
horizontal direct effects and hence cannot give rise to rights against individuals. 
Where a directive is directly effective it can be relied upon despite conflicting domestic 
law. This was decided by the European Court of Justice in the case of Verbond 
van Nederlandse Ondernemingen v Inspecteur der Invoerrecten en Accijnzen,‘ 
which held that the concept of ‘capital goods’ contained in the Second Vat directive 
could be relied upon rather than the wider phrase “business assets’ which was used 
in the Dutch implementing legislation. Thus, in the case of directly effective 
Community measures, the doctrine of supremacy of Community law’ should 
overcome the competing claims of parliamentary sovereignty. Whether this is 
constitutionally possible is debatable, but it is arguably achieved by s 2(4) of the 
European Communities Act 1972. This provides that any enactment passed or to 
be passed shall have effect subject to the foregoing provisions of that section. Those 
prior provisions include s 2(1) which states that such rights as are, in accordance 
with the Treaty, to be given legal effect in the United Kingdom without further 
enactment shall be recognised and available in law.? 

However, following the decision in Marshall that directives could have vertical 
direct effects against the state, the problem remained of determining what was meant 
by the term ‘state.’ In Marshall, Advocate General Slynn gave some general guidance 
saying that ‘the “state” must be taken broadly, as including all the organs of the 
state.” He also rejected any distinction between the state as an employer and the 





3 This principle was first espoused in two 1970 decisions in which a directive set a time limit for compliance 
with a Council decision in Grad v Finanzamt Traunstein, Case 9/70, [1970] ECR 825 and a Treaty 
provision in SACE v Italian Ministry of Finance, Case 33/70, [1970] ECR 1213. In Van Duyn v Home 
Office, Case 41/74, [1974] ECR 1337 the European Court of Justice held for the first time that a 
directive could confer rights enforceable by individuals in member states’ courts. 

4 Case 152/84, [1986] ECR 723. The Marshall case has again reached the Court of Appeal and appears 

in recent law reports. The latest litigation was on the question of whether a directive can be relied 

upon to give better remedies than provided for by domestic legislation. This was not found to be 

permissible. See Marshall v Southampton and South West Hampshire Area Health Authority [1990] 

IRLR 481. 

The rationale for this was said to be based on estoppel: a member state should not be allowed to plead 

its own failure to implement a directive. 

Case 51/76, [1977] ECR 113; see M. Akehurst, (1978) 49 BYIL 322. 

On this see Advocate General Reischel in Amministrazione delle Finanze dello Stato v Simmenthal 

SpA, Case 106/77, [1978] ECR 629 at 651-2. 

A classic espousal of this principle is the dictum of Diplock LJ in Salomon v Customs and Excise 

Comm’rs [1967] 2 QB 116: ‘If the terms of the legislation are clear and unambiguous, they must 

be given effect to whether or not they carry out Her Majesty’s Treaty obligations.’ 

9 The effect of these provisions is unclear. Mitchell, Kuipers and Gall, (1972) 9 CMLR 134, argue 
that although Parliament is not prevented from legislating in conflict with Community obligations, 
the provisions deny that legislation effect by controlling the manner in which courts must construe 
and give effect to it. On the other hand Foreman, (1973) 10 CMLR 39 considers s 2(4) merely to 
provide a rule of statutory construction and a future government could still expressly exclude or override 
Community obligations. 

10 [1986] ECR 723 at 735. 
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state in any other capacity. If the effect of this was to place employees of private 
enterprises in a worse position than state employees, the answer was for the 
Government to rectify the position by correctly implementing the directive. The 
European Court of Justice again had to deal with this matter in Johnston v Chief 
Constable of the Royal Ulster Constabulary," in which it held that the Chief 
Constable was an ‘emanation of the state.’ It argued that ‘Whatever its relations 
may be with other organs of the state, such an authority, charged by the state with 
the maintenance of public order and safety, does not act as a private individual.’ 

When the question of the meaning of ‘state’ arose in the Employment Appeal 
Tribunal in the case of Rolls Royce v Doughty,'3 Garland J was critical of the 
imprecision of the phrase ‘emanation of the state’ used by the European Court of 
Justice in Johnston. In holding that Rolls Royce, a wholly owned nationalised 
industry, was not an emanation of the state, as it was neither an organ or agent 
of the state nor was it carrying out state functions, the judge relied upon reasoning 
from company law cases involving the question of control within a group of 
companies. In particular, he relied upon the dicta of Shaw LJ in Lonrho v Sheil 
that the corporate veil would only be lifted where the ‘company is so utterly 
subservient or subordinated to the will and the wishes of some other person ... 
that compliance with that other person’s demands can be regarded as assured.’ 
Although adopting the same approach, based on the notion of control as the European 
Court of Justice was to adopt in Foster v British Gas, the Employment Appeal 
Tribunal’s approach was far too demanding and it may be felt that it was inappropriate 
to apply principles concerned with lifting the corporate veil within a group of 
companies to the different question of whether a commercial venture (although set 
up as a company) was nevertheless an emanation of the state. When the Court of 
Appeal heard Foster v British Gas,” it found British Gas was not an emanation 
of the state and Lord Donaldson MR gave a restrictive definition saying that an 
emanation of the state was ‘understood to include an independent public authority 
charged by the state with the performance of any of the classic duties of the state 
such as the defence of the realm or the maintenance of law and order within the 
realm.’'® The reference to classic duties would severely limit the scope of directly 
effective directives. When the Foster case reached the House of Lords, however, 
an Article 177 reference was made to the European Court of Justice and that court 
handed down a judgment which has both given guidance on the meaning of the ‘state’ 
and broadened the definition beyond that which the United Kingdom domestic courts 
had been applying. 

The European Court of Justice in Foster held first that it had jurisdiction to 
determine the categories of persons against whom the provisions of a directive could 
be relied. However, it was for the national courts to decide whether a particular 
person fell within one of those categories. In practice, the Court’s decision made 
it clear that the directive could be relied upon against British Gas, which at the relevant 
time was a nationalised industry subject to the Secretary of State’s supervision and 
partial control under the provisions of the Gas Act 1972. The Court held that in 











11 Case 222/84, [1986] ECR 1651. 

12 [1986] ECR 1651 at para 56. 

13 [1987] IRLR 447. 

14 [1980] QB 358. 

15 [1980] QB 358 at 376. 

16 [1990] IRLR 353: noted (1990) 140 NLJ 1611. 
17 [1988] IRLR 354. 

18 [1988] IRLR 354 at 355 (emphasis added). 
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any event the provisions could be relied upon against ‘a body, whatever its legal 
form, which has been made responsible, pursuant to a measure adopted by the state, 
for providing a public service under the control of the state and has for that purpose 
special powers beyond those which result from the normal rules applicable in relations 
between individuals.” The Court was somewhat vague on the notion of control. 
To explore this matter, a reading of Advocate General Van Gerven’s opinion is 
essential. 

The Advocate General rejected three arguments advanced by those favouring a 
restrictive interpretation of the state. The concept was not limited to bodies whose 
powers had been delegated from central authorities. This would be unacceptable 
as the Federal structure of some member states meant that some municipal authorities 
had autonomous powers and would not be caught, yet directives could clearly be 
applied against them as was illustrated by Costanzo v Commune di Milano.® He 
also did not find the phrase ‘classical functions of the state’ helpful. The United 
Kingdom had submitted that this included public security, but he noted that some 
security functions could be privatised. Why, he asked, should the supply of water, 
gas and electricity which are essential in a modern welfare state be excluded? In 
Marshall the provision of health care was presumably considered a classic function 
of the state and yet in other member states this is largely a private sector concern. 
Van Gerven also considered there was no intermediate category between ‘state’ and 
‘individual,’ consisting of bodies wholly or partly financed by the state against which 
it could be argued directives should be enforced. However, he based his approach 
not on abstract definitions of the ‘individual’ and the ‘state,’ but rather on the policy 
of not allowing member states to plead their own failure to implement directives. 
In the light of that policy he considered the concept of the state should be construed 
broadly. First, it should include ‘all bodies which pursuant to the constitutional 
structure of a member state can exercise any authority over individuals,’?! regard- 
less of how that authority is organised or the relations between the various bodies 
which exercise that authority. This would clearly cover local authorities and would 
also extend to an official like the Chief Constable of the Royal Ulster Constabulary. 
However, he would also extend the concept of the ‘state’ to other bodies which 
in a strict sense do not exercise rights over individuals. Certain conditions must, 
however, be fulfilled, namely where ‘the State (understood as any body endowed 
with public authority, regardless of its relationship with other public bodies or the 
nature of the duties entrusted to it) has assumed responsibilities which put it in a 
position to decisively influence the conduct of that person or body in any manner 
whatsoever (other than by means of general legislation) with regard to the matter 
in respect of which the relevant provision of a Directive imposes an obligation which 
the member state has failed to implement in national law.’ Assuming that the 
Court was adopting this definition, then a body established by statute or government 
licence would not seem to fall within its scope so long as thereafter the government 
could not interfere with it. However, the Advocate General made it clear that he 








19 Case 188/89, [1990] IRLR 353 at para 20. The Court’s use of the phrase “in any event” indicates 
that it has not excluded the possibility of the provisions being relied upon against other bodies. Indeed 
if control was the only test then the Chief Constable of the RUC would not be able to have had the 
directive enforced against him as happened in the Johnston case. This point was not missed by the 
European Commission who in their submission argued for two tests of either “the exercise of a public 
function” or “real control”. 

20 Case 103/88, 22 June 1989, ECJ. 

21 [1990] IRLR 353 at 362. 

22 [1990] IRLR 353 at 363. 
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was concerned with both de jure and de facto control. Thus, a body would be caught 
if the government reserved to itself an express power over the body, otherwise than 
by a general legislative power and equally if it had a controlling voice perhaps through 
share ownership or by the power to nominate members of a board. It should be 
remembered, however, that the power to influence through these arrangements must 
be ‘decisive,’ although there is doubtless scope for argument about what that means. 
A further limitation is that the power to influence must be in relation to a matter 
about which the directive relates or can relate. Thus, if the government privatised 
an enterprise but kept a ‘golden share’ exercisable in the event of a takeover bid 
from a foreign enterprise, then this would not seem to be sufficient to place that 
enterprise under the burden of directives, concerned with other matters, which have 
not yet been implemented. 


Interpretation of Domestic Law 


Whilst directly effective directives are binding on our courts (and United Kingdom 
courts can probably rely on the combined effect of sections 2(1) and (4) of the 
European Communities Act 1972 to give effect to this), the problem is more complex 
with regard to directives which do not have direct effects. The European Court of 
Justice in Von Colson v Nordrhein-Westfalen® adopted an ingenious stance 
whereby it argued that Article 5 of the Treaty of Rome placed the obligation to 
achieve the result envisaged by the directive on all the authorities of the member 
states including the courts. National courts were therefore obliged ‘to interpret their 
national law in the light of the wording and the purpose of the directive.’* Signifi- 
cantly, however, the decision went on to say that the duty of national courts to 
interpret and apply legislation implementing a directive in conformity with 
Community law is limited by the extent of the discretion that a national court has 
to do so under national law. It is interesting, however, that in Officier van Justitie 
v Kolpinghuis Nijmegen BV,” although the court restated the point that legislation 
implementing a directive should be interpreted and applied in accordance with it, 
the Court was equivocal on the question of how national law which existed prior 
to the directive should be interpreted. Advocate General Mischo explains that national 
courts can refer to a directive ‘to confirm an interpretation of national law based 
primarily on other considerations.’ However, a court cannot, relying on the 
directive, alter the national law to the detriment of an individual. The Court held 
that a directive could not independently of implementing legislation create or 
aggravate the criminal liability of one who breached its provisions, because the duty 
of the national courts to interpret law in the light of the directive was limited by 
the general principles of law and, in particular, the principles of legal certainty and 
non-retroactivity.?’ 


23 Case 18/83, [1984] ECR 1891. 

24 [1984] ECR 1891 at para 26. 

25 Case 80/86, [1989] 2 CMLR 18. 

26 This would legitimate two recent decisions by the Supreme Court of France (noted in [1988] European 
Consumer LJ 324) and Holland (see (1989) 17 Int’! Bus Law 390) concerning product liability for, 
respectively, a metal clip springing from a photograph frame and the drug Halcion. In both instances 
the Courts were influenced in reaching their decisions by the concept of defectiveness contained in 
(the product liability directive) Council Directive EEC/85/374. It is worth contrasting this with the 
possible approach of our courts to the alleged inconsistencies between the Consumer Protection Act 
1987 and the product liability directive. See further Howells, (1990) 41 NILQ 22 at pp 41—42. 

27 It has been suggested that case of Duke v Reliance Systems Ltd. [1986] 1 All ER 626 can be explained 
on this basis: see Steiner, Textbook on EEC Law (London: Blackstone, 2nd ed, 1990) at p 30. 


460 


May 1991] European Directives — the Emerging Dilemmas 


The European Court of Justice is, however, clear that national courts should 
interpret legislation implementing directives in accordance with Community law. 
In the light of this, the recent House of Lords case of Finnegan v Clowney Youth 
Training Programme Ltd? is particularly interesting, for it is essentially a re-run 
in the Northern Ireland context of the English case of Duke v Reliance Ltd® which 
was considered aberrant for failing to construe legislation in accordance with 
Community law. Both cases concerned an allegation of sex discrimination on the 
ground that a woman had been forced to retire at the age of sixty, whereas men 
could work on until they were sixty-five. The issue in both cases turned upon whether 
the domestic law should be interpreted in the light of the equal treatment directive” 
as interpreted in the Marshall case. The relevant law in England was contained in 
the Sex Discrimination Act 1975 and in identical terms for Northern Ireland in the 
Sex Discrimination (Northern Ireland) Order 1976. Significantly, for our later 
discussion, the latter was passed after the directive whereas the former was passed 
immediately prior to it. 

Briefly, the 1975 Act (and the 1976 Order) made it unlawful for an employer 
to discriminate against a female employee by dismissing her. However, an exception 
was made for provisions relating to death or retirement. This appeared justified, 
for the equal treatment directive had indicated that the implementation of the principle 
of equal treatment in social security matters was to be the subject of a further directive. 
That had taken the form of EEC Council Directive 79/7 which provided: 


This Directive shall be without prejudice to the right of member states to exclude from its 
scope: (a) the determination of pensionable age for the purposes of granting old age and 
retirement pensions and the possible consequences thereof for other benefits. 


However, the European Court of Justice in the Marshall case held that this exception 
should be construed strictly and should be limited to the consequences which the 
pensionable age has for social security benefits. It did not, however, apply to cases 
of dismissal within the meaning of Article 5 of EEC Council Directive 76/207 and 
thus it meant that there was an inconsistency between the directive and the 1975 
Act (and the 1976 Order). However, as we have seen, the European Court of Justice 
went on to say that the directive only had ‘vertical’ direct effects and not ‘horizontal’ 
direct effects. The Marshall decision has since been given effect to by statutory 
amendment in the Sex Discrimination Act 1986 and the Sex Discrimination (Northern 
Ireland) Order 1988.7! Neither measures were retroactive and neither applied to 
the litigants in Duke or Finnegan. 

In Duke the courts were not willing to construe the 1975 Act in line with the 
directive. This was in spite of the evidence that the Act was passed only a few months 
before the directive; that there was a draft of the directive in existence when the 
Act was passed and that the Act was framed with the directive in mind. In the Court 
of Appeal, Sir John Donaldson cited as his grounds for refusing to construe the 
Act in accordance with the directive, the opinion of Advocate General Slynn in 
Marshall that: ‘to construe a pre-existing statute of 1975 or even 1875 in order to 
comply with a subsequent directive was a different matter from construing legislation 
subsequent to a directive.’ Although the decision of the Court of Appeal was 
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upheld by the House of Lords,” it is out of line with the bulk of recent cases 
which have accepted the de facto supremacy of European law and construed domestic 
law accordingly. It could, however, be distinguished on the narrow ground that 
the domestic law being interpreted was prior, if only by a few months, to the European 
measure. This, however, was not the chronology in the Finnegan case, for the 
Northern Ireland Order had been enacted after the directive. Lord Bridge, giving 
the opinion of a unanimous House of Lords, however, considered that as the Order 
was identical to the English legislation, and the Government at that time saw no 
conflict between this and the European directive, it should be interpreted in the same 
way as in Duke and should not be viewed as having been made with the purpose 
of implementing Community law in the same sense as the regulations considered 
in Pickstone v Freemans plc*™ and Litster v Forth Dry Dock and Engineering Co 
Ltd.” Although the House of Lords were no doubt concerned at the prospect of 
identical words being interpreted differently in Northern Ireland from the rest of 
the country, this decision is nevertheless disappointing given the need to ensure 
the uniform application of European laws in the light of the creation of the Single 
European Market. 

It is all the more regrettable because it contrasts markedly with the positive approach 
displayed by the House of Lords in Pickstone and Litster. Only Lord Oliver of the 
panel in Finnegan had sat in the Pickstone and Litster cases and it is interesting 
to note that he had been rather more cautious in his approach to construing the 
regulations than some of his colleagues. He had based his decision on the approach 
outlined by Lord Diplock in Garland v British Rail Engineering Ltd.” This 
involves construing United Kingdom legislation to conform with directives so long 
as they are ‘reasonably capable of bearing such a meaning.’ This, of course, allows 
the judiciary to remain true to the principle of Parliamentary sovereignty while 
ensuring a pragmatic solution to the conflict of domestic and European laws. It does, 
however, cause problems in cases like Finnegan if the judiciary believe the legislation 
was intended to be different from the directive, at least as interpreted by the European 
Court in the Marshall case. Some of the other opinions in Pickstone and Litster 
were, however, more forthright. In Litster, for example, Lord Templeman considered: 
‘the courts of the United Kingdom are under a duty to follow the practice of the 
European court by giving a purposive construction to directives and regulations issued 
for the purpose of complying with directives.’>7 No comfort for the constitutional 
law purists in those words, but a ringing endorsement of the supremacy of European 
law. 

Lord Bridge commented that the Order in Finnegan was not made to implement 
Community legislation in the same sense as the regulations in the Pickstone and 
Litster cases. What did his Lordship mean by not ‘in the same sense’ and was 
he right to draw this distinction? Presumably, he meant that the Northern Ireland 
Order was passed to give the Province the same law as the United Kingdom, whose 
own laws on this subject had been drafted against the background of a draft directive 
but not as a direct response to the need to implement an existing European directive. 
One might argue that there is a qualitative difference between this and the Pickstone 
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case, for the Equal Pay (Amendment) Regulations 1983, the subject of the litigation 
in that case, had been passed in a direct response to the European Court’s finding 
in EC Commission v United Kingdom that the United Kingdom had failed 
properly to implement a directive. Thus, it was clear that the Regulations had intended 
to conform to the European law. Litster, on the other hand, simply involved inter- 
preting Reg 5(1)(3) of the Transfer of Undertakings (Protection of Employment) 
Regulations 1983 in the light of Article 3 of Directive 77/187 in order to defeat 
the argument of the transferees of a business that they had no obligations to the 
former firm’s employees. The Regulations referred to ‘a person so employed 
immediately before the transfer’ and it was unsuccessfully argued that this did not 
cover those who had been dismissed just a few minutes prior to the transfer. Thus 
Litster is simply an example of implementing legislation and to draw a distinction 
between this and the circumstances of Finnegan is artificial. It raises Duke from 
an anomalous decision, which could be passed over because of the unusual chronology 
in that case, to, potentially, a more dangerous threat to the principle of supremacy 
of European law. 

Regrettably, this is not the only recent example of a United Kingdom court failing 
to give a pro-European interpretation. The Court of Appeal decision in J Rothschild 
Holdings plc v Commissioners of Inland Revenue” concerned a directive which 
caused stamp duty to be payable on the purchase of shares, but also permitted an 
exemption to be made in takeover situations. The case actually turned on the meaning 
of ‘transaction,’ the company contending it should be interpreted in its European 
context. Although the Court, in fact, found the meaning of the word in the directive 
to be of no assistance to the company, it did consider what the position would have 
been if it had been. It considered that as the Government had been under no obligation 
to introduce the exemption, then the words in the domestic legislation giving effect 
to the discretion would not necessarily be given the same meaning as they have 
in the directive. This runs counter to the ideal of European uniformity and is disturbing 
if the United Kingdom’s courts are to be perceived as failing to embrace the European 
ideal. 

It is to be hoped the decision in Finnegan is anomalous because of its historical 
connections with the particular circumstances surrounding Duke v Reliance Ltd. 
The House of Lords should be encouraged to continue down the bold path it struck 
out on in Pickstone and Litster. If, however, individuals are left without recourse 
to a European directive which has either not been implemented or has been incorrectly 
implemented, the only solution is for the Commission to bring proceedings under 
Article 169 of the Treaty of Rome. The court in Finnegan declined to make an 
Article 177 reference to the European Court of Justice as they found there was no 
question of Community law. This must have been right for the Court knew the 
European Court of Justice’s interpretation of the provision in question. What was 
at stake was the interpretation of domestic law and its compatibility with Community 
law which are matters over which the European Court of Justice has no jurisdiction. 
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Peter Goodrich, Languages of Law: from logics of memory to nomadic masks, 
London: Weidenfeld and Nicolson, 1990. 


The first part of this study examines the nature of the peculiar tradition of the common 
law in the period when it was first cast into printed form in the sixteenth century. 
This was the time when it was being subjected to a sustained critique from those 
who had become familiar with renaissance studies in other disciplines, in particular 
the new dialectic and rhetoric. These critics, who were mostly from outside the 
ranks of the lawyers, demanded in effect that the common law should be opened 
up, that it should have its logical character demonstrated, that it should be presented 
as a science, like other sciences. 

The prevailing ideas were those of the main guru of the age, Peter Ramus. Earlier 
thinkers had distinguished different kinds of logic according to the nature of the 
material. Ramus insisted that there was only one kind of logic, which was applicable 
generally and which was best demonstrated by extensive tabulation in diagrammatic 
form, with much division and subdivision. At first these demands were ignored 
by the common lawyers, but in the last two decades of the century, they must have 
had some effect, since there issued a spate of defensive literature from inside the 
Inns of Court. It was in the writings of this period that the language and symbols 
characteristic of the common law were established. 

Goodrich chooses to tell this story in a somewhat unsystematic but quite dramatic 
way. He begins with an elaborate account of one of the most radical criticisms of 
the common law, that of Abraham Fraunce, the hero of the first fifty pages, whose 
Lawier’s Logic was published in 1588. Fraunce was not obviously subversive. He 
argued for the use of the vernacular, in place of Norman-French and Latin, to express 
the law. He recognised law as a discipline which consisted at the same time of memory 
and method, a subject matter whose components had been reworked and re-ordered 
for centuries. Its language must be analysed in order to bring out its underlying 
meaning and it must be subjected to reason, in the sense of a rhetorical and mnemonic 
reason covering ‘ends as diverse as teaching, analysis, disputation and differentiation’ 
(p 36). Fraunce did not overtly seek to change the substance of the common law; 
rather he proposed a re-classification in terms of ‘a theory of legal memory, based 
on the transmission of historical residues.’ But in his desire to break down its esoteric 
character and make it orderly, he was threatening its very basis and his ideas were 
completely shunned. Goodrich sees this failure of the common law to respond to 
Fraunce’s challenge as a tragedy, symptomatic of the common law’s insularity. 
However, as he himself observes later (p 97), Fraunce’s critique of the contemporary 
legal curriculum was exceptional and in fact, in some continental universities, the 
new French techniques were resisted just as stubbornly as in England. The difference 
was that there were on the continent other centres of legal education which welcomed 
them; in England the common law was taught only in the Inns of Court. 

In the next chapter, on the Eucharist and English law, Goodrich argues that the 
theology of the divine presence in the elements of the Eucharist was a prime paradigm 
for the common lawyers. They identified a spirit that was immanent in the law, 
that was sustained by its rituals and that recalled the divine origin of all law. The 
arguments used by Sir Thomas More to defend the traditional faith, and to maintain 
the tradition of the Church as against the sole authority of Scripture, were certainly 
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similar to those used to defend the traditional common law against its new critics, 
but perhaps Goodrich overworks the eucharistic model. A more apt religious 
metaphor, of which there are more than hints, as he shows, would appear to be 
the notion that behind the revealed, or incarnate, law was an undeclared law, which, 
like the Jogos before it became flesh (in John 1.1), existed from the beginning with 
God. Be that as it may, it is true that in the view of Coke, ‘the common law was 
to be interpreted as the presence of God in England, an antique tradition dressed 
in a sacramental language of its own, existent outside history and beyond memory 
as the intimate knowledge of a chosen profession’ (p 84). 

Some of the incidents of this idea, such as the conception of the exponents of 
the law as priests, were taken from the civil law. Indeed, in the continental contest 
between humanist critics of the tradition of the commentators and those who wished 
to maintain the traditional mysteries, the latter had to justify themselves and make 
precise what had been previously been left vague. For example, the precise status 
of the precedential value of the communis opinio doctorum was developed in the 
later sixteenth century by the defenders of the old methods against those, almost 
all Huguenots, who wanted to throw out all the traditional commentaries in favour 
of a return to the original texts. The most effective criticism of legal humanism 
on the continent, as in England, was in its demand for a more systematic approach 
to the law. 

Goodrich’s most interesting chapter, from a legal history point of view, is his 
analysis of the forms of legal literature which the earlier polemics spawned (pp 
111ff). Its character is brought out by an examination, in the light of Derrida’s 
Grammatology, of three areas which received their first methodical and systematic 
treatment at the time. First is the law of heraldic arms, on which Fraunce himself 
wrote a treatise. This field, so rich in images, signs and symbols, fixing the bearer 
of arms with an identity that marked his place in society, produced a vocabulary 
and syntax of its own, that simply cries out for grammatological analysis. Then 
come documentary precedents, illustrated by West’s Symbolaeography (1592), the 
art of drafting that exalted ‘memory’ above reason. Finally, the laws of notation, 
dealing with the origin and etymology of legal terms, are examined. The conclusion 
is that all the particular applications of Ramism led to discussions of legal reasoning, 
understood as the discourse of law. 

The historical part concludes with a discussion of notions and forms of discourse 
of contract, raising a series of questions suggested by the rule of acceptance of an 
offer through the post, and using, as the main reference point, Rousseau’s ideas 
in the Essai sur l’origine des langues and Contrat social. 

Goodrich makes few concessions to the reader who is less familiar than he with 
the modern literature on semiotics and hermeneutics. He has steeped himself in 
the legal literature of the late sixteenth century and in his own writing has caught 
something of its exotic, allusive, style. The reader is carried along by his enthusiasm 
and his desire to ram his thesis home, and must sometimes hope that understanding 
will come in an intuitive way rather than by following a series of argumentative 
steps. But the thesis is an important one; we need to appreciate the impact of the 
new systematic methods on the common law of the late sixteenth century, if we 
are to understand some of its present features and the reader will find that perseverence 
will be rewarding. 

Peter Stein 
Queens’ College, Cambridge 
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N. Gold, K. Mackie and W. Twining, Learning Lawyers’ Skills, London: 
Butterworths, 1989, 331 pp, pb £35.00. 


The emergence of a ‘skills’ element in English legal education has been gradual 
but insistent. Although Ormrod envisaged a skills-based vocational stage it was the 
Marre Report (1988), with its careful delineation of the skills involved in legal 
education, that marked a symbolic turning point. The new Bar vocational course, 
which has been running for a year, has been substantially changed to include the 
direct teaching of barrister’s skills, and in May 1990 the Law Society council agreed 
to an overhaul of the Law Society Finals course and its replacement by a skills- 
based Legal Practice course. At undergraduate level, too, interest is high. Courses 
on Legal Method have been around for a long time but they are being joined by 
courses on lawyering skills, communication skills, research skills, and, at a number 
of Polytechnics, integrated skills-based courses. In higher education the momentum 
is fuelled by government pressure and financial inducements. The Enterprise in 
Higher Education initiative is directly concerned with the development of enterprise 
skills but funding can be used to develop courses in lawyering skills. 

But for many law teachers, not least those teaching on Law Society Finals courses, 
skills teaching involves a dramatic change to their conventional practice. Skills 
teaching is normally taken to require intensive small group work. Skills have to 
be learnt in a sympathetic and sensitive structure. Feedback needs to be constructive 
and carefully considered. There needs to be space for reflection not just rehearsal. 
There is a real need for guidance in the development of skills teaching. The publication 
of this text is therefore timely and no doubt very welcome. 

The book contains three general essays on skills teaching by the editors but the 
bulk of the text is made up of teaching materials, exercises and activity plans drawn 
from skills courses across the Commonwealth. Materials are provided on communi- 
cation skills from the undergraduate course at Kingston Polytechnic; on interviewing 
and counselling from the Professional Legal Training Course at British Columbia; 
on negotiation from the BC course and the Institute of Professional Studies, New 
Zealand; on advocacy skills from the Practical Training Course at the Leo Cussen 
Institute, Melbourne; on writing and drafting from Susan Blake’s course at the 
Council of Legal Education and the Commercial Law and Practice component of 
the course at Hong Kong University; and, finally, a set of materials on fact manage- 
ment, information processing, and evidence analysis edited by Terence Anderson 
and William Twining. The materials are presented in roughly the same form. There 
are a set of introductory comments, some materials or skills guides to consider, 
the outline of a simulation with the instructions for both sides, and a set of notes 
presented as guidance for the instructor. It provides, therefore, a set of examples 
from which aspirant skills teachers can produce their own materials. The text is, 
then, a kind of work book, a cookbook almost. 

Cookbooks, though, need to be treated with care. To handle them you need to 
know how to substitute items for each other, improvise in the case of missing 
ingredients, know the effect of doubling ingredients, and know when it is safe to 
depart from a recipe. To be a good cook, moreover, you need to be able to improvise 
and create new recipes. If the intention was to assist course designers and skills 
teachers, it is not clear whether the selected format is the best that could have been 
chosen, not least because the format conceals subtle differences between the 
contributors and larger differences between the contributors and other approaches 
to teaching skills and practice. 
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Skills teaching is, in fact, an inherently controversial process. There are, for 
example, quite critical issues about how a skill is defined which have an impact 
on the organisation and sequencing of materials; there are controversies about the 
transferability of skills and about which contexts best facilitate transferability. Skills 
teaching is meant to provide an example of student-centred learning, of ‘learning 
by doing,’ but what students actually ‘do’ has to be thought about quite carefully 
if the learning is to be student-centred in a meaningful way. There are tricky issues 
involving assessment. If skills teaching is concerned with competence and competence 
is defined as the ‘mastery’ of certain skills then it should be assessed by instructors, 
but if it is about the development of self-awareness, ‘reflexivity,’ then it should 
perhaps involve elements of self- and peer-assessment. A further issue concerns 
the stage of legal education at which skills should be developed. It seems self-evident 
that skills are closely related to practice and should therefore be taught at the 
vocational stage. This, though, assumes a rather odd relationship between theory 
and practice, one in which theory is learnt in abstraction from the conditions of 
practice. It assumes, too, that relatively basic interpersonal skills should be neglected 
during the formal stages of higher education and developed later. This is to disrupt 
conventional ideas about the development of complexity as education proceeds. 

There are critical issues, too, about power and gender. Behind the notion of a 
skill is the proposition that skills, say effective questioning, can be abstracted from 
tasks, an interview for example, that this can be abstracted from a transaction, a 
separation agreement, which itself can be separated out from the professional-client 
relationship, and that this, too, can be abstracted from more enduring power 
relationships. Skills are then taught in a kind of vacuum. The transactional context 
might be restored but the tricky questions about power slip away. There is, for 
example, a literature about the ‘politics’ involved in mediation and negotiation in 
the context of family law which is easy to ‘forget’ in the skills context. Skills teaching 
is a product of the clinical tradition but the dissection of skills from context can 
sometimes lead to a more sanitised version in which questions of politics and power 
are neatly marginalised. 

Some of these issues are addressed in the text but too implicitly. They impact, 
though, on the materials presented and for this reason need to be foregrounded. 

Consider, first, the question of how a skill is defined and organised into a teaching 
programme. One of the most sophisticated skills programmes was that developed 
at British Columbia in the early 1980s. It has provided a model for subsequent skills 
developments in this country and many of the materials in this text are from versions 
of the British Columbia programme. The pilot programme was based on a sophisti- 
cated form of task analysis. As Neil Gold explains in his contribution, the course 
designers found that some 15 master skills, made up of 200 sub or microskills, 
underpinned the functions and tasks that make up legal practice. Interviewing, for 
example, is a major skill, but it is made up of the sub-skill of effective questioning, 
and this, in turn, is made up of the sub-skills involved in being able to ask various 
kinds of question: open, closed and narrow, and in a variety of contexts. 

The skills hierarchy was then used to inform the teaching sequence so that students 
progressed from the ‘simplest’ of skills, non-verbal communication for example, 
through basic communication exercises, involving questioning and answering in 
a non-legal context, through to a basic intake interview. (An example of this 
progression in course design can be seen in the extracts from the Kingston course 
on communication skills.) At BC all skills were taught in the same sequence, from 
simple to complex, and the final part of the course was devoted to the process of 
integration, in which skills and transaction were brought together in context. 
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It is not at all clear though that the progression is the ‘best’ from a learning point 
of view. Some undoubtedly learn in that manner, others find it more satisfying to 
move from the complex to the simple and back to the complex. It is not clear either 
that skills can be learnt out of the transactional context. Later versions of the BC 
course moved away from the skills format and a focus on transactions — ‘current 
matters’ — has always been a focus of the Australian courses. It is frustrating, given 
this development, to turn to the materials. Many of the negotiation materials are 
concerned with the development of skills at a high level of generality and at a low 
level of complexity. There is a reference in one exercise (p 198) to the Family Law 
practice materials, and there is a reference, too (pp 174—177), to some of the 
transactional contexts and activities in which negotiation is developed, ie sale and 
purchase of a commercial business, but no discussion of how the integration between 
substantive context and skill development is secured. It is the same with advocacy 
materials. The Leo Cussen Institute utilises the “building block’ approach and so 
Learning Lawyers’ Skills provides exercises aimed to develop the basic skills of 
advocacy. Again these are pitched at a fairly simple level — the persuasion exercises. 
It would have been more interesting to have seen the Practice Papers, which cover 
each of the particular skills in depth, discuss applicable principles of law and serve 
as references within the course. It would have been more interesting, too, to see 
more extended exercises in which skills are developed in context and in depth. 

This leads on to further problems. The skills materials are provided outside of 
the transactional context because of a belief in the high degree of transferability 
of the skills identified. The issue of transferability is raised at only a few points 
in the text but it needs to be considered more carefully. William Twining tentatively 
advances the proposition that if there are any ‘basic legal skills,’ ie the skills involved 
in work-handling, rule-handling, fact-handling, money-handling and people-handling, 
then most of them probably involve the application in particular contexts of generic 
human skills, especially skills of clear thinking. The critical component that makes 
them lawyerly skills is the manner in which they are combined and the level to which 
they are developed. The skills are so general, moreover, that they are potentially 
transferable across geographical as well as occupational lines. They are so general, ` 
indeed, that maybe much of formal legal education, especially the skills aspects, 
should be au fond a training in logic or logics. There are a number of problems 
with this set of formulations. The first is that if the skills are so general why do 
they need to be taught? The proposition that skills are highly transferable has in 
fact been central to the defence of in-depth subject-based teaching within the 
universities. According to this view, it is through the study of a subject in-depth 
that the ‘general powers of the mind’ are developed. The study of Land Law, for 
example, with its apparent logical structure, has been justified in this tradition as 
providing an excellent vehicle for developing powers of reasoning. 

Traditionally, it has been advocates of limited transfer that advocate particular 
kinds of training, skills training for example, because it provides a direct match 
between training and the world of work. This approach is evident in some of the 
legal skills literature which argues that if transferability between tasks (tasks mind 
you, not geography or occupations) is to be achieved then the skill needs to be 
practised in a variety of contexts. The oral skills, for example, that are involved 
in addressing a jury, constructing an argument in an appellate court, or engaging 
in an initial client interview all need to be practised in context, not developed in 
the abstract then subsequently integrated. Such an approach is evident in Learning 
Lawyers’ Skills in the calls, by William Twining and Neil Gold, for more task 
analysis, for greater focus on what lawyers actually do, and for matching tuition 
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with what lawyers do — typically in the early years of practice. 

But this position has to be set off against another notion which appears in the 
text and is, perhaps, implicit in the comments of William Twining. According to 
this approach, transferability derives not so much from the task and its context but 
is related to the person. Cognitive psychologists such as Bruner (see his The Process 
of Education or Toward a Theory of Instruction) argue that if a person develops 
high-level, generalised approaches to learning transfer is more likely to occur. This 
leads then to a focus not so much on the discrete skills that might be learnt but 
on the development of overall cognitive schemas or strategies. In educational terms 
this leads away from skills teaching to courses that seek to develop the abilities 
involved in ‘problem-solving’ or ‘learning to learn,’ and to a focus on ‘learning 
by discovery.’ 

This leads on to further problems with the teaching philosophy embodied in the 
materials included within the text. Many of the extracts, notably those from British 
Columbia and New Zealand, contain a set of ‘skills guides’ and a set of skills guides 
relating to advocacy and drafting are included. These provide a detailed breakdown 
of the skills elements that are part of the BC course, they serve as criteria for 
assessment by instructors and self-evaluation for students, they provide the criteria 
for assessing the competency of entry-level lawyers and they are used as a guide 
to link skills with specific legal transactions. The guides are an important element 
in the emergence of skills teaching and they provide clear criteria with which to 
assess the performance of skills. 

The production of the skills guides, though, reflects a subtle shift in the pedagogic 
structure that underpins skills teaching. In the early days of the BC course a selection 
of reading materials would be provided and students and instructors would generate 
the theory and criteria of what was involved in the exercise of a skill — references 
to such materials are contained in the extracts from the Leo Cussen course. With 
the shift to a course which teaches skills in the context of transactions, and which 
has to do this within a limited time span, this is clearly hard to sustain and so the 
skills guides ‘truncate’ the previous process of learning. They provide a theory of 
skills and thus facilitate ‘transfer’ but they shift the burden of elaborating skills criteria 
from students to the staff. Students may still learn ‘by doing,’ may ‘discover’ their 
strengths and weaknesses within particular skills activities, but the element of 
‘discovery’ seems highly circumscribed by the elaborated ‘technology’ developed. 
What seems to have emerged is a highly teacher-centred pedagogic framework. 

The skills guides have the feel of those ‘how to’ books that provide tips on how 
to manage your time, or how to read and take notes on a text or in a lecture. These 
books, like the skills guides, are invaluable but highly problematic. The major 
problem concerns the fact that despite the general availability of the advice given, 
we tend not to use and benefit from them. We tend, in other words, not to function 
as the highly rational problem-solvers and decision-makers that are invoked in these 
texts. There are two reasons that are relevant in this context. The first is that we 
are subject to all sorts of irrational drives, projections and introjections which, despite 
our good conscious intentions, prevent us from functioning as rational beings. (See 
Marion Milner’s A Life of One’s Own for a brilliant psychoanalytical account of 
the problems involved.) The second is that these tips and edicts are abstracted from 
the conditions of practice. Practice is, in fact, rarely susceptible to the application 
of these rather pat formulas. It is made up of the unexpected, the unforeseen, the 
previously unknown and the uncertain. In the context of practice the procedures 
that have been set up, the techniques and preferred routines, either fall short of 
or simply do not fit what is happening. 
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Two conclusions can be drawn from this. The first is that skills are ineffable, 
not teachable, learnable only by those with the pre-existing talent, the traditional 
view neatly caricatured by Gold (p 318) and rightly rejected by the skills teachers 
whose work is embodied in this text. The second is that there is a need for a much 
greater integration between theory and practice than these ‘bridging the gap’ courses 
envisage. This, though, may involve breaking away from the view that skills can 
be analysed as discrete elements of human interaction — a view well encapsulated 
by Karl Mackie (p 9) — but context dependent and contingent. One of the problems 
with the kind of task analysis which inform this text, and which is evident in the 
skills guides just considered, is that they focus on the typical. Formal models of 
skilled behaviour are produced and are accompanied by procedures, standards and 
rules of what constitutes ‘competent’ practice. The danger, then, is that of a new 
gap between theory and practice as skills teaching develops its own theories and 
formal models and the ‘implicit’ theories which inform practice remain untouched. 

An alternative view regards competence as entailing “connoisseurship.’ This view 
is predicated upon the proposition that lawyering is as much an ‘art’ as a ‘science’ 
but that this art can be learnt through ‘reflection-in-action’ (the phrase is that of 
Donald Schon: see his The Reflective Practitioner). Pedagogically this would involve 
the introduction of practice components much earlier in the teaching process, would 
lead to the development in the practitioner of the skills entailed in the active 
investigation of his/her own practice, and would require a greater concentration 
on the capacity of the student lawyer to learn from improvisation and experimenta- 
tion. It would involve student lawyers identifying their own criteria of what constitutes 
good practice, developing not a set of impersonal guides but ‘sets’ — a predisposition 
to act in certain ways in particular situations. It is a view which finds concrete form 
in the practice of problem-based learning developed in the medical context at 
McMaster University and in the legal context at the University of Limburg, 
Maastricht. 

Learning Lawyers’ Skills contains a wealth of materials that will prove invaluable 
as the skills courses develop in this country. The essays on skills teaching by the 
editors are tentative and probing. They refer to many of the issues touched upon 
by this review and call for a more systematic theoretically informed discussion. 
The text might have been more effective, as a kind of cookbook, if some of the 
assumptions upon which the extracts were based had been opened up a bit more, 
if some of the sense of fire and controversy about the issues that are live within 
skills teaching had been conveyed. It will be tempting for some seeking desperately 
for guidance in the construction of skills courses to follow the tried and tested route 
but some of the underlying issues need to be tackled if new approaches are to be 
developed. 

Phil Jones* 


*Principal Lecturer, Polytechnic of Central London 
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The Downfall of Margaret Thatcher 
Rodney Brazier* 


A few months after the resignation of Harold Wilson in 1976 Tony Benn noted 
in his diary the remarkable transformation which had taken place in the former Prime 
Minister. He wrote: ‘Wilson has just disappeared from sight. Once his patronage 
has gone, there’s nothing left. Nobody thinks about him any more.”! No one could 
make a similar assessment of Mrs Margaret Thatcher, who was on several tests 
an outstanding Prime Minister who has left a considerable political mark. My purpose 
is, however, not to assess all aspects of her premiership. Rather, it is to analyse 
the circumstances of her departure and a number of constitutional issues which were 
thrown up by it, and then to evaluate the constitutional legacy which she has 
bequeathed. My thesis is that, for constitutional lawyers at any rate, Mrs Thatcher 
will be remembered as much for the manner of her overthrow as for her few lasting 
effects on the British constitution. 


The Fall 


In order that Mrs Thatcher’s enforced resignation can be adequately understood 
— especially in the future when it may be looked to as a precedent — it is essential 
that (as with any constitutional precedent) the material facts are established as fully 
as- possible. What were those material facts? 


Decline and Fall 


When Margaret Thatcher dies there might well be engraved on her heart the simple 
words ‘poll tax’ and ‘Europe.’ For it was the politics of the poll tax and of Europe 
which caused her fall from power, in an involuntary resignation which, having been 
brought about entirely by her own party, was unprecedented in modern British 
constitutional history.2 The widespread and deep unpopularity of the poll tax is 
now publicly accepted by Ministers, and indeed the problems involved in collecting 
it have been cited by Mr John Major as a central reason for his Cabinet’s decision 
to scrap it. Opposition to the poll tax developed even in traditional Conservative 
heartlands. It is, of course, perceived as Mrs Thatcher’s own tax which she single- 
mindedly pushed through following her pledge in 1974 to abolish domestic rates. 





* Reader in Constitutional Law, University of Manchester. 
1 Benn, Against the Tide: Diaries 1973—1976 (London: Hutchinson, 1989), p693. 
2 Analogous precedents will be examined later. 
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She was its mother: Nicholas Ridley, as her fifth Environment Secretary, was its 
father and perhaps the only other true believer in the Cabinet.? To them, it was 
unthinkable that radical cosmetic surgery on their progeny might be necessary to 
make it less repellent in voters’ eyes — even less that it should be strangled soon 
after birth. The unflinching belief that the electorate would in time come to like 
this ugly infant was a fundamental political miscalculation. 

Nemesis was also waiting for Mrs Thatcher in Europe. Her belligerent style towards 
the European Community in the early years of her time as Prime Minister was popular 
in Britain, and her style struck a xenophobic chord which was amplified by the 
tabloid press. Yet it is now clear that by the time of her Bruges speech in 1988 
many Ministers had come to have grave doubts about the wisdom of such an 
unremittingly negative approach to European development.‘ In particular, we now 
know that Nigel Lawson and Sir Geoffrey Howe at least had wanted Britain to enter 
the exchange rate mechanism of the European monetary system five years before 
entry took place.’ Her refusal in 1989 to sack Sir Alan Walters as her part-time 
economic adviser, despite his public description of the ERM as ‘half-baked’, opened 
a gulf, on the one hand between the Chancellor of the Exchequer and government 
policy (which was to join when the conditions were right), and, on the other, the 
Prime Minister and Sir Alan. Mr Lawson’s consequent resignation in October of 
that year started a weakening of Mrs Thatcher’s political position in the govern- 
ment. His place was taken by the tyro Foreign Secretary of only three months’ 
standing, Mr John Major.” In the wake of Mr Lawson’s resignation, a 
Conservative MP did what up to then had been considered unthinkable: Sir Anthony 
Meyer challenged the Prime Minister for the Conservative leadership. The signifi- 
cance of Sir Anthony’s bid in the autumn of 1989 was not that Mrs Thatcher easily 
beat him off, but that anyone had dared to challenge her at all — and that 60 
Conservative MPs (or 16% of the parliamentary party) declined to vote for her.® 
A year later, at the European Council in late October 1990, Mrs Thatcher faced 
a Community determined to speed up European integration and moves towards a 
single currency. Consistent to the last, she opposed it all; indeed, once she had 
delivered her prepared statement on the Rome summit to the House of Commons, 
she cut loose in reply to questions, famously dismissing some constitutional 
suggestions which had been made by M. Jacques Delors with the cry ‘No, no, 
not’? In all this, the Opposition understandably looked gleefully on, both at the 
discomfiture of Mrs Thatcher’s Ministers, and at the Prime Minister’s continuing 
decline in the opinion polls, which showed at the end of 1989 that she was the most 
unpopular Prime Minister since polling had begun 50 years before. 


3 His resignation in July 1990, following his highly disparaging comments published in The Spectator 
magazine about Germany’s aspirations in Europe, cost the Prime Minister her closest ideological 
companion in the Cabinet. 

4 A typical passage in that speech referred to Britain not having rolled back the frontiers of the state 
only to see them reimposed at a European level, with a European super-state exercising a new dominance 
from Brussels. 

5 See Sir Geoffrey Howe at HC Deb vol 180 col 461 13 November 1990. The United Kingdom joined 
the ERM in 1990, just before the annual Conservative Party conference. 

6 For his speech explaining the resignation see HC Deb vol 159 col 208 31 October 1989. 

7 This emergency reshuffle followed a planned but bungled Cabinet reshuffle which the Prime Minister 
had carried out in July 1989. Her easing of Sir Geoffrey Howe out of the Foreign Office against his 
wishes was unpopular with many Conservatives, and her concession to him of sweeteners as the price 
for moving (such as the title of Deputy Prime Minister and the continued use of a country house) 
called into question her political sureness of touch and her continued authority over Ministers. 

8 Mrs Thatcher won by 314 votes to 33, with 24 spoiled papers and 3 abstentions. 

9 For the statement see HC Deb vol 178 col 869, and for the outburst ibid col 873 30 October 1990. 
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All this continued to take a domestic political toll. The Eastbourne by-election 
resulted in a spectacular Liberal Democrat gain from the Conservatives when the 
government should have held the seat easily.'° On 1 November 1990 Sir Geoffrey 
Howe’s dagger of resignation wounded Mrs Thatcher much more grievously than 
had Nigel Lawson’s, when the only survivor of the original Thatcher Cabinet suddenly 
quit over the Prime Minister’s attitude to Europe. His personal resignation statement 
stunned the House of Commons by its criticism of Mrs Thatcher’s ‘nightmare image’ 
of Europe and by its descriptions of her undermining of Ministers.!' Such a 
speech, coming from a widely respected figure in the Conservative hierarchy, inflicted 
a terrible political blow. It was the signal for the coup de grace. Despite his denials, 
Mr Michael Heseltine had been preparing himself for a leadership bid ever since 
his resignation as Defence Secretary over the Westland affair in 1986.2 On 15 
November 1990, two days after Sir Geoffrey Howe’s resignation speech, he threw 
his hat into the ring by declaring that he stood a better chance than did Mrs Thatcher 
of defeating Labour at the general election. Sir Anthony Meyer’s stalking-horse 
was this time replaced by a political thoroughbred. 

The Conservative Leadership election rules have been in place for 26 years. On 
Sir Alec Douglas-Home’s resignation as Leader of the Conservative Party in 1965, 
the rules were used for the first time, Mr Edward Heath being elected. A crucial 
change was made in the rules ten years later when a requirement was added that 
‘there shall be an election in the House of Commons beginning within 28 days of 
the opening of each new session of Parliament,’ the actual date being determined 
by the Leader in consultation with the Chairman of the 1922 Committee. Of course, 
if the Leader is the only nominee, he or she will be re-elected unopposed.'5 Mrs 
Thatcher herself triggered an election in 1975 after that new requirement came into 
effect, and defeated Mr Heath. Candidates need only a proposer and a seconder 
from the ranks of Conservative MPs: their names are made public.'* For her fight 
against Mr Heseltine, Mrs Thatcher was careful to obtain nominations from her 
two leading ministerial colleagues, Messrs Hurd and Major. Under the rules 
nominations close on a Thursday; the first ballot takes place the following Tuesday. 
If that ballot is not conclusive a second ballot is held on the following Tuesday, 
and any third ballot is held two days later.!’ 


10 The sitting MP, Ian Gow, had been murdered by the IRA; he had had a very large majority. The 
government was further humiliated at the Bradford by-election a week later. 

11 See HC Deb vol 180 col 461 13 November 1990. He said, among other things, that the Prime Minister 
looked out ‘upon a continent that is positively teeming with ill-intentioned people, scheming, in her 
words, “to extinguish democracy”, to “dissolve our national identities,” and to lead us “through the 
back door into a federal Europe” °: ibid col 463. 

12 Mrs Thatcher thought at the time of the Westland affair that it could end her premiership. She later 
confirmed in a television interview that she had remarked to an aide at No. 10 on 27 January 1986 
that she ‘might not be Prime Minister by six o’clock’: see Young, One of Us (London: Macmillan, 
1989), p454. 

13 Sir Alec Douglas-Home as Leader of the Conservative Party accepted rules which provided for a 
democratic election early in that year. See Procedure for the Selection of the Leader of the Conservative 
Party (Conservative Central Office); reproduced in Brazier, Constitutional Texts (Oxford: Clarendon 
Press, 1990), pp1--6. 

14 Rule 2. In a new Parliament, however, the election will take place not earlier than 3 nor later than 
6 months from the State Opening. 

15 Rule 5. 

16 Under the original rules the names remained confidential. The change to provide for publication was 
made early in 1990 after Sir Anthony Meyer had forced Mrs Thatcher to undergo a Leadership contest 
in the previous year: see n 8 above and associated text. 

17 Rules 5, 10, 18. Any MP who is unavoidably absent from the House of Commons on the day of 
any ballot may make arrangements through the scrutineers for the receipt of his vote: rule 12. 
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As Conservative MPs — and others — were to discover, the balloting system 
is complicated. But the aim behind it is clear: it is to ensure that the person elected 
is demonstrably the choice of most Conservative MPs. To achieve that aim a win 
on the first ballot requires that a candidate both receives an overall majority of those 
entitled to vote,'® and 15% more of the votes of those so entitled than any other 
candidate.'? In the first ballot MPs simply mark a cross against the name of one 
person who has their support. No doubt hoping for a knockout win in that ballot, 
Mrs Thatcher was confident enough to go, as planned, to a Community summit 
in Paris. She left behind her a campaign which surprised commentators by its lack 
of both first-rate politicians and efficient organisation. In her absence Ministers did 
little campaigning; her campaign manager, Mr George Younger, was absent on 
personal business in Scotland for much of the time. The result of the first ballot 
on 20 November gave the Prime Minister 204 votes, Mr Heseltine 152 votes, with 
16 abstentions or spoilt papers. She had an absolute majority, but not the 15% lead 
required.” Mrs Thatcher immediately announced her intention to go into the 
second round. She did not pause to consult anyone, on the grounds that consultations 
had taken place on various hypothetical outcomes before she had left London. That 
lack of further consultation apparently upset several Cabinet Ministers, including 
Douglas Hurd who, as Foreign Secretary, was with her in Paris. On her return 
to Downing Street, however, she did seek opinions. Two groups were to prove 
instrumental in what she did next, the ‘men in grey suits,”?! or party grandees, and 
the Cabinet. 

It is wrong to argue that, given the existence of a democratic election procedure, 
senior party figures can no longer exercise any function in advising a Conservative 
Prime Minister on whether he should continue in office. Such individuals did advise 
Mrs Thatcher during 21 November 1990 on that very point. They included the 
Chairman of the 1922 Committee (Mr Cranley Onslow); the Chairman of the 
Conservative Party (Mr Kenneth Baker, who reportedly urged her to battle on); 
the Chief Whip (Mr Tim Renton); the Leader of the House of Commons (Mr John 
MacGregor), and Lord Whitelaw (then and still the appointed Deputy Leader of 
the Conservative Party), Others received by Mrs Thatcher included Mr Norman 
Tebbit (who agreed to join her campaign team), and Mr John Wakeham (Energy 
Secretary, who agreed to take over as head of her campaign). During the evening 
of Wednesday, 21 November, the Prime Minister also saw most members of her 
Cabinet individually.” It seems that it was the Cabinet which dashed her hopes of 
going on. A majority of those who saw her told her that she risked humiliation in 
the second ballot, and that, even if she were to win, she would not be able to reunite 
the party. Some Cabinet colleagues were said to have indicated that they would 
resign if she did not step down. Other Ministers outside the Cabinet conveyed their 





18 Not just a majority of those who turn out, or of those who cast valid votes. 

19 Rule 14. 

20 The lead was 14.6%. So far as I know, no one suggested that that fraction should have been ‘rounded 
up’ to 15%. It can, however, be argued as a matter of principle that such fractions should be so rounded 
when dealing with qualified majorities: see Jaconelli, ‘Majority Rule and Special Majorities’ [1989] 
Public Law 587 at 607. 

21 Who claims authorship of this phrase? I had not heard it before 1990. 

22 She did not see Lord Belstead (Leader of the House of Lords), Lord Mackay (Lord Chancellor), or 
David Hunt (Welsh Secretary, who was abroad). Nor was Mr John Major available: he was laid up 
at home after a dental operation. 

23 Some Ministers (including Douglas Hurd) reportedly offered no opinion as to whether she should 
fight on or resign. 
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opinions through the Chief Whip. No Minister could enter the second ballot (for 
which fresh nominations are required”) unless either he first resigned from the 
government, or unless the Prime Minister first withdrew. To do otherwise would 
make a nonsense of collective ministerial responsibility. It can be taken for granted 
that it would have been deeply offensive to Mrs Thatcher to contemplate the Leader- 
ship and Number 10 Downing Street passing to Michael Heseltine, and so it became 
imperative for her that Cabinet colleagues be allowed to have a crack at stopping him. 

By breakfast-time on Thursday, 22 November — by the noon of which day fresh 
nominations had to be lodged — Margaret Thatcher had decided to withdraw. 
Buckingham Palace (no doubt in the person of the Queen’s Private Secretary) was 
informed by telephone; the Cabinet was told at its regular meeting that morning”; 
a press release from Number 10 told an astonished world. In that release the Prime 
Minister said that her reason for quitting was that the unity of her party and the 
prospect of a Conservative victory at the next general election would be better served 
if she were to stand aside to enable Cabinet colleagues to enter the Leadership ballot. 
John Major and Douglas Hurd got their nominations in just before the noon deadline; 
Mrs Thatcher had an audience of the Queen that day to inform her that the Prime 
Minister would resign as soon as her party successor was elected. The Thatcher 
years were effectively over. 

The second ballot took place the following Tuesday, 27 November. All that a 
candidate needs to achieve in that vote is an overall majority of the votes of those 
entitled to vote.? Mr Heseltine received 131 votes in that ballot, Mr Hurd 56, and 
Mr Major 185 — two votes short of the required 187. In such a case the relevant 
rule” states that ‘the three candidates receiving the highest number of votes at the 
second ballot will be placed on a ballot paper for the third and final ballot on the 
Thursday following.’ In that final ballot, MPs have to express two preferences by 
placing the figures 1 and 2 on the paper; the candidate with the least first preference 
votes is eliminated, and his second preferences are redistributed; one candidate will 
then have an overall majority of the votes cast and will be elected.” But within 
an hour of the declaration of the second ballot result Messrs Heseltine and Hurd 
both publicly urged their supporters to join them in voting for Mr Major in the 
third ballot — whereupon an odd thing happened. The Chairman of the 1922 
Committee announced that, despite the apparently mandatory language of the rules, 
a third ballot was not required after all, and Mr Major was declared to have been 
elected. On the face of it this was contrary to the mandatory language of the governing 
rule. Mr Onslow has kindly explained his decision to me.3! He based his decision 
on rule 3, which states: “The Chairman of the 1922 Committee will be responsible 
for the conduct of all ballots and will settle all matters in relation thereto.” Given 





24 Rule 16. 

25 There were some understandable ministerial tears, although the occasion did not apparently resemble 
Gladstone’s ‘blubbering Cabinet.’ By contrast, at the Cabinet at which Mr Wilson suddenly announced 
his impending retirement Ministers ‘were stunned but, in a curious way, without emotion’: Benn, 
op cit p535. 

26 Rule 17. 

27 Rule 18. 

28 My emphasis. 

29 Rules 19, 20. 

30 In the 1965 contest there was no second ballot, but this was because the two runners-up in the first 
ballot, Reginald Maudling and Enoch Powell, immediately withdrew and only Edward Heath’s name 
was placed in nomination for the second round, in which he was declared elected unopposed. In 1975 
Mrs Thatcher obtained the required majorities on the second ballot. 

31 Private correspondence. It must be stressed that no fresh nominations are required for the third ballot: 
the top three candidates in the second round automatically go into the final ballot. 
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that Michael Heseltine and Douglas Hurd had done all they could to withdraw their 
names from the contest, it seemed to Mr Onslow to be common sense to interpret 
the rule as empowering him to declare a third ballot to be unnecessary. This action 
certainly cut out a delay of 48 hours which would otherwise have occurred in the 
transfer of power from Mrs Thatcher to Mr Major.” The following day, 28 
November, Mrs Thatcher resigned as Prime Minister and Mr Major was appointed 
in her place.” 

Given that Mrs Thatcher had to go when she would have preferred to go on (and 
perhaps on and on), she had two immediate consolations.** She had helped ensure 
that Michael Heseltine did not succeed her, and she saw her favoured son take over. 
Yet even a political opponent could see how much the manner of losing office, given 
her record, must have hurt. She had lost no vote of confidence in the House of 
Commons; she had taken her party to three consecutive general election 
victories; she had lost no general election. She had been deposed, in effect, by a 
minority of Conservative MPs, most of whom had slavishly done her bidding most 
of the time. In view of her great political successes, it seemed perverse. But for 
those Conservative MPs who voted against her it was not perverse at all. They had 
seen, during the previous year or so, the awful spectre of the government losing 
the next general election, and of many of them losing their seats, largely because 
of Margaret Thatcher. Her unyielding defence of the poll tax and her opposition 
to European development persuaded them that their best chance of avoiding such 
catastrophes lay in voting Mrs Thatcher out. 


Constitutional Issues 


As soon as Mrs Thatcher announced her abdication is was possible to see a very 
reassuring thing: Cabinet government still works, at least in the end. During the 
previous 11} years successions of members of Mrs Thatcher’s Cabinets had 
allowed the usual forms of Cabinet government to be displaced by imperious prime 
ministerial rule,” but in November 1990 those traditional forms were at last 
reasserted. Of course, this did not expunge the methods of government which had 
held sway since 1979. But there is clearly a point beyond which a Cabinet will not 
go in tolerating a Prime Minister who persists in clinging to electorally damaging 
policies, and who sets the whole government’s attitudes on crucial questions in a 





32 I suggest later that a third ballot might, despite this, have made some sense. 

33 Harold Wilson recorded in his memoirs that the kissing of hands on his appointment as Prime Minister 
was taken as read, and that when he was formally appointed First Lord of the Treasury the following 
day at a meeting of the Privy Council he was not required to kiss hands on the grounds that he had 
already done so as Prime Minister: Wilson, The Labour Government 1964—1970: A Personal Record 
(London: Weidenfeld and Nicolson, 1971), pp2, 7. Kissing of hands is prescribed for both those offices, 
and there are no seals for either office, according to the Clerk of the Privy Council, who should know: 
see Brazier, Constitutional Practice (Oxford: Clarendon Press, 1988), pp269—271. 

34 A third was the award of the Order of Merit, which is in the personal gift of the Queen. Mrs Thatcher 
was especially touched by this because Churchill had received the OM: but then, since 1945, so had 
Attlee and Macmillan in their retirements. Denis Thatcher received a baronetcy on Mr Major’s advice; 
the Prime Minister subsequently said that he would follow Mrs Thatcher’s example and recommend 
hereditary honours in exceptional cases: HC Deb vol 183 col 381 written answers 14 January 1991. 

35 Indeed, she was to receive a majority of 120 on an Opposition motion of no confidence on the day 
on which she announced her decision to withdraw: see n 64 below. 

36 In total, fifty-eight people sat in Mrs Thatcher’s Cabinets. 

37 Her style as Prime Minister will be examined later. Her imperiousness has been richly attested to 
by those who have witnessed it. See eg Pym, The Politics of Consent (London: Hamish Hamilton, 
1984), chapter 1; Prior, A Balance of Power (London: Hamish Hamilton, 1986), pp114—119. 
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fashion which is unsupported by the Cabinet and administration as a whole. That 
point was sharpened by the age-old reflex of politicians when faced by the risk of 
electoral disaster. The events of late 1990 dramatically demonstrate what had been 
obscured since 1979: a Prime Minister’s main political strength comes from the 
Cabinet and (particularly for a Conservative incumbent) from the parliamentary 
party. Indeed, democracy itself had been imperceptibly strengthened as against 
prime ministerial power when the Conservative Leadership election rules were 
amended to permit annual challenges to the Leader. By doing so, the power and 
influence of party grandees was in part transferred to the parliamentary party. No 
longer could such a group itself take the initiative to attend upon a Prime Minister 
and assert with any confidence in the result that it was time for him to go, because 
that now invites the retort that that is a decision for the party electorate. Equally, 
however, the events of 1990 show that such a retort may be a prime ministerial 
bluff which may be called. 

The manner of Mrs Thatcher’s ejection from office is without parallel. Four Prime 
Ministers have been removed from office this century other than by losing a general 
election or as a result of illness — Asquith in 1916, Lloyd George in 1922, 
Chamberlain in 1940, and (rather less dramatically) Churchill in 1955. Each of those 
cases can, however, be distinguished from Mrs Thatcher’s. Asquith’s short-lived 
war coalition was always vulnerable, and dissatisfaction with his conduct of the 
war culminated in Lloyd George’s manoeuvres with the Unionists and Asquith’s 
ouster in 1916.” Lloyd George’s government, too, was sitting on the sands of a 
coalition, and in 1922 the sands shifted when the Conservative Party voted at the 
Carlton Club to withdraw from the Government, bringing about his downfall.” 
Like Asquith, Chamberlain was a casualty of war. On the crucial adjournment vote 
in 1940 his nominal majority of some 215 slumped to 81; despite appealing during 
the debate to his ‘friends’ to support him in the lobbies, 41 Conservative MPs joined 
with Labour and the Liberals to vote against him, and another 60 abstained.“ 
While the Conservative Party played a vital part in Chamberlain’s removal from 
office, it was not the Conservatives alone who finished him but the subsequent 
rejection by the other parties of his offer to them to join a war coalition under him. 
Those precedents are, of course, all conditioned by war or coalition. It is the Churchill 
saga which is the nearest of the four precedents to Mrs Thatcher’s case. He was 
most reluctant to leave his peacetime premiership, believing that he alone stood 
the best chance of promoting peaceful co-existence between the Soviet Union and 
the west. A protracted struggle ensued to ease him out of office, conducted at various 
times by individual Cabinet Ministers (especially Harold Macmillan), and at other 
times by his family. It was mainly the efforts of those Ministers, convinced as they 
were by the middle 1950s that Churchill’s age and infirmities constituted electoral 
liabilities, which persuaded him to retire. Their appeals would naturally have 
been more convincing, and perhaps more timely, if they had been able to point 


38 The rather different position of a Labour Prime Minister will be examined later. 

39 See Jenkins, Asquith (London: Collins, 3rd ed, 1986), chapters XXVI, XXVII. 

40 See Jenkins, Baldwin (London: Collins, 1987), chapter 2. ‘The Coalition was not really a confluence 
of parties. It was Lloyd George pirouetting on the large base of the Conservative Party. And the 
overwhelming part of the base was tired of the dance’: op cit p51. 


41 See, eg, Gilbert, Finest Hour: Winston S. Churchill 1939—1941 (onda: Heinemann, 1983), chapter 
15. 


_ 


42 See Macmillan, Tides of Fortune (London: Macmillan, 1969), pp533, 537, 539—541, 544—545; Gilbert, 
Never Despair: Winston S. Churchill 1945—1965 (London: Heinemann, 1988), chapters 47, 50, 53, 
55, 58 
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to a provision for annual Leadership contests in which Churchill might have invited 
personal disaster if he had decided to struggle on. If Mrs Thatcher’s political liabilities 
are substituted for Churchill’s personal frailties, similarities may be seen. Party 
grandees might in future still be able to persuade a reluctant Prime Minister to go 
quietly; but in cases where agreement could not be reached, the issue may now 
be put to the test formally and democratically. 

The election of John Major as Leader of the Conservative Party and therefore 
as Prime Minister has finally exorcised the ghost of royal intervention in prime 
ministerial successions (in normal circumstances, at least.)* Since the turn of this 
century a transfer of power has been caused by the Government losing a general 
election to the Opposition on nine occasions“; but ten transfers have now 
involved, not a change in party government, but the personal resignation of the 
Prime Minister. It is clearly of great constitutional importance in a parliamentary 
democracy that the procedures in that second case be as democratic as in the first, 
with the unelected head of state fulfilling merely a formal role. The dragging of 
the Queen into the political process which took place in 1957 and in 1963 will be 
most unlikely to recur, now that the convention which was nascent in 1976 (when 
James Callaghan succeeded Harold Wilson) has been brought to maturity. When 
a party in government has to (or decides to) find a new Leader and Prime Minister, 
the Queen has no function“ to perform until the ballot has been conducted and a 
successor has been elected. This is just what happened 15 years ago on Mr Wilson’s 
retirement, and on Mrs Thatcher’s departure last year. 

Yet it is that very democratic process which generated controversy on other grounds 
during the political and constitutional events of November 1990. The question was 
bruited whether a political party should itself possess the power to dispose of a Prime 
Minister. No one can quibble with the succession convention as it operated in 1976, 
for Mr Wilson had voluntarily decided to retire. But the argument last year was 
that Mrs Thatcher had not been defeated in any way which is traditionally recognised 
as having constitutional consequences (such as defeat in a general election or the 
loss of a vote of confidence in the Commons), and that, accordingly, a group of 
some 370 MPs was subverting the constitution in ejecting her from the premiership 
in a coup. This is a superficially attractive objection, but it is based on an old-fashioned 
view of the constitution. The key question is not which body or group has the 
constitutional authority to remove a Prime Minister. The question is, rather, what 
is a politician’s right to be Prime Minister? The uncontroversial constitutional rule 
is that a person is entitled to be appointed Prime Minister by the Queen if he is 
in the best position to command a stable majority in the House of Commons.” 


43 The Queen might still have to exercise her personal judgement in, eg, a hung Parliament. 

44 In 1924 (twice), 1929, 1945, 1951, 1964, 1970, 1974 and 1979. 

45 Salisbury to Balfour (1902), Campbell-Bannerman to Asquith (1908), Bonar Law to Baldwin (1923), 
MacDonald to Baldwin (1935), Baldwin to Chamberlain (1937), Churchill to Eden (1955), Eden to 
Macmillan (1957), Macmillan to Douglas-Home (1963), Wilson to Callaghan (1976), and Thatcher 
to Major (1990). Other transfers took place this century to form or break up coalitions (in 1915, 1916, 
1922, 1931, 1940, and in 1945), and one change of party government took place without a general 
election (1905). 

46 Other than, in Bagehot’s phrase, to be consulted: she was informed in advance of the Cabinet of both 
Mr Wilson’s and Mrs Thatcher’s impending resignations. 

47 That formulation (with minor verbal differences) has the support of, eg, de Smith and Brazier, 
Constitutional and Administrative Law (London: Penguin, 6th ed, 1989, by R. Brazier), p161; Hood 
Phillips, Constitutional and Administrative Law (London: Sweet and Maxwell, 7th ed, 1987), p318; 
Jennings, Cabinet Government (Cambridge: University Press, 3rd ed, 1959), p20; Wade and Bradley, 
Constitutional and Administrative Law (Harlow: Longmans, 10th ed, 1985, by A.W. Bradley), 
pp236—237. 
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Nothing has altered that general rule: what has changed is the manner of testing 
an MP’s ability to command such a majority. In the nineteenth century, newly-formed 
governments could only be certain of their viability by submitting themselves to 
a vote in the Commons; but the modern cohesion of party means that the desires 
of the House of Commons concerning the identity of a new government can be 
accurately gauged by two kinds of vote taken outside the Commons. On the day 
after a general election it is usually known which party has the support of most 
electors and a Commons majority, and accordingly which party Leader is to be 
Prime Minister: there is no need to put the matter to the test in a vote in the 
House of Commons itself.*? In the same way, now that all the political parties have 
formal ballots for their Leaders, immediately someone has been elected Leader of 
the majority party it is known that he will have the support of the majority of the 
House of Commons. The cohesion of party has merely speeded up the processes 
of parliamentary democracy. It is the confidence of the majority party in the Commons 
which is crucial to a Prime Minister’s continuance. If he loses it, the right to be 
Prime Minister is lost with it. All that Leadership elections have done is to provide 
an indisputable mathematical test through which that question of confidence, if raised, 
can be answered.*° As a matter of political fact, perhaps we need to accept that 
the party Leader at one general election (who may become or remain Prime Minister) 
might not be there at the following dissolution: perhaps voters will have to embrace 
the idea that, when they go to the polls, they are voting as much for the party as 
for a particular Leader who will be kept as Leader by his party for the life of a 
Parliament come what may. 

The Conservative Party’s leadership travails were naturally good fun for the Labour 
Party. But how immune to dismissal by his party would a Labour Prime Minister 
be? Under Labour’s old Leadership election system, a Labour Prime Minister (unlike 
a Labour Leader of the Opposition) could not be challenged for the Leadership.*! 
But that immunity was abandoned in 1980. A Leadership contest, conducted through 
the electoral college, takes place annually in opposition if anyone stands against 
the Leader, but if the Leader is Prime Minister there will only be a ballot if it is 
called for on a card vote at a party conference.** Labour Leaders have been 
formally challenged for the Leadership, but only while the party has been out of 
power. A Labour Prime Minister is made safer from the danger of a Leadership 
challenge by the requirement of a card vote before a contest may take place. He 
is certainly more secure than a Conservative counterpart, who must fight if only 
three MPs — nominator, seconder and candidate — so decide. The thresholds in 
the two parties are obviously very different, and the Conservative gun to start a 
race has a hair-trigger which goes off too easily — even if the challenge is 
hopeless.’ At least while the block vote is retained, a Labour Prime Minister who 


48 Very occasionally a party may get more seats than another party but on the basis of less votes, eg 
in the general election of 1951. 

49 There will, of course, be votes early on in the new Parliament which may be taken as being votes 

of confidence in the new Government. 

50 The timing of the next scheduled ballot might be unhelpful, eg if a dispute arose in January when 
the normal timetable required an autumn contest. Presumably if the Leader refused to agree to submit 
himself to a special ballot informal pressure could be put on him to resign, or his party’s MPs could 
take a formal vote on the matter which, in practice, the Leader could not ignore. 

See Standing Orders for the Election of the Officers and Parliamentary Committee of the Parliamentary 

Labour Party in Opposition, SO No 9. 

52 Labour Party Constitution and Standing Orders (1981), SO No. 5(3)(d)(i), (ii). 

53 On the other hand, while Sir Anthony Meyer’s challenge to Mrs Thatcher was hopeless, it was scarcely 
pointless. 
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can keep the support of the trade unions would be in a very strong position indeed. 
But perhaps it would not do to be too sanguine, for who predicted the manner of 
Mrs Thatcher’s leaving of office? 

Labour’s electoral college** contains the germ of a separate constitutional 
problem. It is well known that the rules in that electoral college give 70% of votes 
to bodies outside the House of Commons — 40% to the trade unions, and 30% 
to constituency Labour Parties. The Parliamentary Labour Party (PLP) contributes 
the remaining 30%. It is theoretically possible that, while Labour was in government, 
the extra-parliamentary votes in the college might be used on the Prime Minister’s 
resignation as party Leader to elect an MP5 who did not have the support of the 
PLP. Assuming that the opposition parties would not support that person, he would 
have no constitutional right to be Prime Minister for he would not command a 
Commons majority. Naturally, because politicians prefer government to opposition, 
the PLP might make the best of a bad job and grudgingly fall into line behind the 
college’s choice: to do otherwise might result in the Leader of another party altogether 
being sent for by Buckingham Palace. Constitutional development could thereby 
be thrown back to before 1965. Equally, the PLP might elect its own Leader, and 
if he had (or could get) a Commons majority, he would be constitutionally entitled 
to become Prime Minister. An unlikely scenario, perhaps: but the unlikely does 
happen in politics. 

Michael Heseltine’s leadership campaign contained as a central plank a promise 
of a policy which had been consistently rejected by Mrs Thatcher: if elected, he 
would authorise a fundamental review of the poll tax. As soon as they were released 
from the constraints of collective responsibility by Mrs Thatcher’s decision to stand 
down, Douglas Hurd and John Major both embraced Michael Heseltine’s pledge. 
What effect, then, does a Leadership contest have on the doctrine of collective 
responsibility? Every candidate in such an election will want to give reasons why 
his party should vote for him. Different personality and offers of a different style 
of government may only take matters so far: policy differences may well emerge. 
Such differences became acute in Mr Tony Benn’s attempt to succeed Harold Wilson 
in 1976. Mr Benn (while still Energy Secretary) published, in effect, a manifesto 
which in several respects advocated the very opposite of what the Cabinet of which 
he was a member was embarked on. His reason for feeling free to offer such an 
alternative manifesto was attractive, namely, that people are entitled to know the 
platform on which a candidate stands. In 1990, both Mr Major and Mr Hurd distanced 
themselves from the policy of sticking with the unreformed poll tax through thick 
and thin, and thereby dissociated themselves from the Cabinet’s policy. Such a 
loosening of collective responsibility ought not, however, to cause worry. The 
candidates in a Leadership election are bound to wish to follow different policies, 
and it is obvious that they must be able to tell their party electorate what those policies 
are if an informed choice is to be made. The British constitution is mature enough 
to cope with such a weakening of the doctrine for the duration of each campaign. 
This reflects weakenings in the doctrine in other respects, and the heavens have 








54 Labour Party Constitution and Standing Orders (1981), SO No. 5(3). See also Oliver, ‘The Consti- 
tutional Implications of the Reforms of the Labour Party’ [1981] Public Law 151. 

55 Candidates must be MPs: SO No. 5(2)(b). The Conservative rules are silent on whether their Leadership 
candidates must be MPs. It would be astonishing if the rules were ever read as allowing someone 
who was not an MP to stand, although perhaps a peer who was to disclaim his peerage and seek a 
Commons seat might be said to qualify. 

56 Douglas Hurd also publicly rejected Mrs Thatcher’s notion (which she had floated, seemingly off 
the cuff, in the autumn of 1990) of holding a national referendum on European monetary union. 
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not fallen as a result.” The only awkwardness could arise in Parliament, where 
the Cabinet’s agreed policy would, in general, have to be advocated by candidates 
who were also Ministers. As the 1976 and 1990 Leadership contests showed, 
organised campaigns, public endorsements from Cabinet and other Ministers, and 
the championing of alternative policies, can all properly take place. 

Mr Major had scarcely been installed as Prime Minister when the suggestion was 
made that the manner of his accession required that he recommend an immediate 
general election. The burden of the argument seemed to be that as the electorate 
had returned Mrs Thatcher as Prime Minister, Mr Major lacked constitutional 
legitimacy because the electorate had not been consulted before she was replaced. 
There is, however, no constitutional doctrine which prescribes that Parliament be 
dissolved when a new Prime Minister is found from a continuing government, a 
conclusion which is underpinned by the political precedents. There had been intra- 
party transfers of power on four occasions since the end of the Second World War 
and before the Thatcher-Major switch. In three of them* no general election took 
place for considerable periods afterwards. Only when Eden took over from Churchill 
in 1955 was there a dissolution, which Eden announced within ten days of entering 
Number 10. He explained his reasons as being that the Government had a majority 
of only 17, that Parliament was in any case in the fourth year of its life, and that 
an election atmosphere was growing. These were all political reasons for calling 
a general election, and it can be assumed that Eden also believed that the time was 
propitious for a Conservative victory. In the other three cases it can be assumed 
that there were political reasons for holding back. Whether there should be a general 
election in such circumstances is a political, not a constitutional question, and for 
so long as Prime Ministers are allowed to pick the date for an appeal to the voters 
that will remain the case. The Leader of the Opposition demanded a dissolution 
during the 1990 Leadership contest, but then in Miss Mandy Rice-Davies’ famous 
query, he would, wouldn’t he? Those people who persist in believing that a political 
party should not itself have the power to change its Leader and Prime Minister without 
his consent may wish that it were a constitutional convention that any such change 
be tested at a general election. But attempts to translate what is a political issue 
into a doctrinal argument over constitutional proprieties are misconceived. 

A variant on that argument in 1990 (although argued by fewer commentators) 
was that Prime Ministers in Mr Major’s circumstances ought to seek an explicit 
vote of confidence from the House of Commons. This argument is weaker than 
the previous one about a dissolution, and again there is no constitutional obligation 
to do any such thing. No Government in modern times has tabled a formal motion 
of confidence in itself in these circumstances, and there are three fairly obvious 
explanations why they have not. One is that such a vote would be otiose, because 
the new Prime Minister had been elected by a majority of his parliamentary party 
(certainly in the Conservative case, although perhaps less so in the Labour case). 
As his party has a Commons majority, a debate and vote on a motion of confidence 
would merely confirm the obvious. Again, the new Government (as with any 
Government) will have to carry votes in the Commons on major issues. In the unlikely 
event of any one of them being lost, the Government would table a general motion 


57 In particular, the regular and condoned use by Prime Ministers and Ministers of unattributable leaks 
has meant that the secrecy and governmental cohesion that used to be part and parcel of the doctrine 
have been lessened. 

58 Eden to Macmillan, Macmillan to Douglas-Home, Wilson to Callaghan. 

59 See Eden, Full Circle (London: Cassell, 1960), p272. He increased the Government’s majority to 60. 
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of confidence. Lastly, it is always open to the Opposition to table a motion of no 
confidence, for which the Government, by parliamentary custom, would provide 
debating time. Oppositions have not done so in these circumstances in recent 
times. 

The last constitutional point to be noted from Mrs Thatcher’s downfall is that 
there is no reason why a Prime Minister should not be changed even at a time of 
emergency. In November 1990 British hostages were still being held in Iraq, British 
forces were in Saudi Arabia and were being reinforced, and fighting could have 
begun at any moment (although it did not in fact begin until January 1991). Despite 
that, Mr Heseltine launched his assault on the leadership, brushing aside attempts 
by Thatcher loyalists to use the Gulf crisis as a reason for him to hold back. When 
the first ballot came, Conservative MPs clearly did not feel that they had to stand 
by the Prime Minister because of the international situation. A constitutional reason 
which helps a change of government to be made almost regardless of other national 
and international events is that Britain has a fairly sophisticated system of caretaker 
governments.*! Even after Mrs Thatcher’s decision to stand aside, the Cabinet 
agreed to double the number of service personnel in the Gulf, Mrs Thatcher took 
Prime Minister’s Questions® and defended her Government against an Opposition 
motion of no confidence — in a bravura performance never before demanded of 
a resigning Prime Minister.“ As a caretaker Prime Minister for one week, all this 
was done and the Government continued with all its other business.‘ The alleged 
uncertainty surrounding Leadership elections when the party is in power has, perhaps, 
been overstated. 


Aftermath 


At much the same time as Mr Major was seeing the Queen it was announced that 
the Chairman of the 1922 Committee would head an internal review of every aspect 
of the Conservative Leadership election rules. The turmoil of the events surrounding 
Michael Heseltine’s challenge, the dismissal of Mrs Thatcher, and the uncertainty 
generated by the election rules themselves had, so it was reported, left Conservative 
MPs ‘traumatised.’ That review will be bound to consider such things as whether 
a sitting Prime Minister should be at risk from a Leadership challenge, the number 
of nominators whom a challenger should be required to find, the complexity of the 
rules, and whether MPs’ votes should be made public. 

Whatever other changes might be made in the Conservatives’ rules, I hope that 
the party will keep in step with Labour and retain the provision for annual 
elections. That provision is the last defence against overweening prime minis- 


60 Erskine May, Parliamentary Practice (London: Butterworths, 21st ed, 1989), p272. 

61 See Brazier, op cit pp37—38. Mrs Thatcher had herself succeeded a caretaker government in 1979: 
James Callaghan’s Government had acted in that capacity for 5 weeks between its defeat in the Commons 
and Mr Callaghan’s resignation after the Conservative general election victory. 

62 See HC Deb vol 181 col 425 22 November 1990. 

63 HC Deb vol 181 col 419 22 November 1990. 

64 For her speech see HC Deb vol 181 col 334 22 November 1990. This motion had been tabled after 
the Leadership contest had got under way but before the result of the first ballot was known. To some 
this seemed a blunder by the Labour Party: to others it was an astute move by the Shadow Cabinet 
to cause Conservative MPs to close ranks around Mrs Thatcher and keep her in office, Labour thinking 
that she would be easier to beat at the general election than any likely Conservative newcomer. 

65 If there is to be a change from one party government to another, the caretaker government could 
properly only operate on as much of a care and maintenance basis as possible. 

66 Under the Liberal Democrat rules regular Leadership elections are suspended if the party Leader is 
a member of the government; otherwise they are required on the second anniversary of the preceding 
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terial power. It may be that no other Prime Minister will be dislodged in our lifetime 
as Mrs Thatcher was. That might be so partly because the 1990 precedent, like 
any effective deterrent, will operate to deter anyone who might be minded to push 
prime ministerial authority beyond generally-accepted bounds from trying to do so. 
It would be hard to argue that such a result would be anything other than a benefit 
to the British constitution, but it is a benefit which will only be kept if the principle 
is maintained that a Prime Minister has merely a lease of Number 10 which his 
party may decide not to renew. 

Of the other possible questions under internal review, an increase in the number 
of nominators would seem to be inevitable and, within limits, desirable. The Labour 
party requires that a nomination be validated by the support of 20% of the PLP.” 
The difficulty for the Conservative Party will be in setting a figure which is not 
so high that it makes a Prime Minister too safe from democratic challenge, but is 
not so low that it permits pointless contests. A 20% rule in 1990 would have required 
Michael Heseltine to obtain some 75 signatures for his nomination. That might have 
been hard, because it would have required so many MPs to reveal their hands very 
early, although it might not have been impossible, given his first-ballot total of 152 
votes. Perhaps there should be two percentage figures, one (a lower one) which 
would apply when the party was in opposition, and another (a higher one) when 
the party was in government. A 20% rule would, perhaps, be as serviceable as any 
arbitrary figure when the Conservative leader was Prime Minister, with (say) 10% 
being required when the party was out of government. The Conservative rules are 
undoubtedly complex, being a mixture in three ballots of first-past-the-post, weighted 
majorities, and the single transferable vote. The requirement that, to win, a candidate 
must have a 15% lead over any other candidate is itself a candidate for abolition, 
if it is accepted that, as in any vote in the House of Commons, a bare majority 
is enough to carry the day. The requirement of any further ballot once all save 
one candidate has withdrawn should also be formally abolished. (It is, however, 
worth noting that had the third ballot gone ahead in 1990 the mathematical absurdity 
of Mr Major’s victory would have been avoided: as it is, he succeeded Mrs Thatcher 
by scoring 185 votes, as against her first-ballot score of 204.) Should the votes of 
Conservative MPs be made public? The ballot is currently secret, and MPs are 
accordingly not easily held accountable for how they vote in a Leadership ballot. 
Appeals to Edmund Burke’s theory of representation is not apt in this context, for 
in voting for a Leader an MP is carrying out a party, not a constituency function. 
Accordingly he should, perhaps, be accountable to his local party. The MP is acting 
for himself and his party in casting his Leadership vote: it is difficult to see why 
he should be able to hide from his local party behind the secrecy of the ballot box. 
On the other hand, the Conservative election system gives the choice of Leader 
entirely to MPs. By contrast, the other two parties have extended the Leadership 
franchise throughout their parties.” Perhaps that Conservative way of doing things 
reflects a theory that the choice of a Leader, and actual or potential Prime Ministers, 
is a matter for the judgements of MPs alone, because it is from them in the House 


general election if one has not already been held for any other specified reason: Social and Liberal 
Democrat Constitution, article 10.2. 

67 Labour Party Constitution and Standing Orders, SO No. 5(2)(d). 

68 It has been said that the figure of 15% was borrowed by the Conservatives in early 1965 from the 
rate of import surcharge which had been imposed by the Labour government in October 1964. 

69 Except for the nominator and seconder, who can be assumed to vote for their nominee. 

70 The Liberal Democrats conduct a postal ballot of all paid-up members: Social and Liberal Democrat 
Constitution, articles 8, 10. 
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of Commons that a Prime Minister derives his constitutional position. Indeed, the 
Conservative rules require that each MP be informed by his constituency association 
of its views before he votes,’! which implies again that, provided he receives those 
views, the final choice lies squarely with the MP.” If that implication is incorrect, 
the Conservative Party could go further than just publishing MPs’ votes and could 
widen the Leadership franchise to non-parliamentary members. Such a step is not 
at all likely. 


The Legacy 


As the memory of Margaret Thatcher as Prime Minister starts to fade, what lasting 
effect on the British constitution may her premiership be seen to have had? I suspect 
that there will be less than might be thought, partly because much of the style and 
direction of her premiership was personal to her (just as it is with any Prime Minister), 
and partly because the opposition parties have committed themselves to reverse some 
of her decisions which impinge on the constitution. Mrs Thatcher’s political achieve- 
ments are many and will probably stand for many years. She was Prime Minister 
for a longer continuous period than any other Prime Minister since Lord 
Liverpool.” She was the first woman to be elected leader of a British political 
party and subsequently Prime Minister. She has left a political philosophy and policies 
which will be forever associated with her name as Thatcherism, a memorial the 
like of which no other Prime Minister can claim. Her political record, and all that 
constitutes Thatcherism, will remain in the history books. But what mark does she 
leave on the constitution? 


Lasting Bequests 


The constitution is likely to retain four changes effected by Mrs Thatcher in 
governmental decision-making. The first concerns the departmental Select 
Committees which were established in the early months of her time as Prime Minister. 
In the light of the whole record of her administration, the switch of influence to 
back-benchers and away from government brought about by the creation of these 
Committees makes the decision to set them up one which was very much against 
the tide. The Committees owe their existence to the 1978 Report of the Select 
Committee on Procedure,” some back-bench pressure together with the efforts of 
the reform-minded Mr Norman St John-Stevas as Leader of the House, supported 
by a commitment in the Conservative Party’s 1979 general election manifesto. It 
is now difficult to recall that, before 1979, only limited experiments had been 
undertaken in the 1966 Parliament with Select Committees designed to oversee and 
investigate government departments, with only six departments having the benefit, 


71 Rules 6, 16. 

72 Several MPs faced deselection procedures in their constituencies for not supporting Mrs Thatcher. 
None has been deselected at the time of writing. 

73 He was Prime Minister from 1812 to 1827. This is not strictly comparable because of the then restricted 
franchise, and the then life of a Parliament of 7 years — facts which make Mrs Thatcher’s achievement 
even more remarkable. 

74 The Single European Act and the Anglo-Irish Agreement are also of constitutional significance, but 
will not be considered here mainly because they would probably have been concluded regardless of 
which party had been in power in London. 

75 First Report from the Select Committee on Procedure, HC 588 (1978). 
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or burden, of such oversight.” The 14 Committees” which the new Conservative 
Government caused to be set up allow back-benchers a comprehensive and systematic 
means to examine the expenditure, administration, and policy of most central 
government departments.”* While there have been differences of opinion over the 
success of the Committees,” they are undoubtedly (to put it at its lowest) a useful 
counterbalance to executive power. Witnesses can be examined more thoroughly 
than in any other way open to MPs*®; the Committees’ reports carry weight 
because they are usually unanimous and not divided on party lines, and Ministers 
and civil servants may have to consider the Committees’ likely reactions to major 
new policies before such policies are finally formulated.*! The Liaison Committee 
believes that a markedly improved flow of information has been achieved from the 
departments to the House, not only through the Committees’ reports and published 
evidence, but also through the Government’s published responses to them. The 
Select Committee on Procedure also gave the system a clean bill of health in 1990, 
and denied that the Committees needed any more powers.® Those are not incon- 
siderable benefits, and it would be out of the question for any government to seek 
to persuade the Commons to abolish the Committees. So far as anything is permanent 
in Britain’s flexible constitution, these departmental Select Committees will be a 
part of Parliament for the foreseeable future. Mr St John-Stevas certainly deserves 
the main credit for the creation of the Committees, but to the extent that Mrs Thatcher 
did not veto the idea (as she might have done) it would be churlish not to recognise 
her part in that creation. 

If the introduction of the departmental Select Committees was unthatcherite, the 
‘Next Steps’ initiative was in the mainstream of Mrs Thatcher’s thinking and is 
likely to be a permanent change in civil service organisation.** The initiative was 
of a piece with linked changes designed to increase efficiency in government, to 
reduce civil service numbers, and to provide for civil service performance-related 
pay. The aim behind ‘Next Steps’ was to ensure that, to the greatest possible extent, 
executive functions of government (as distinct from policy formulation) should be 
carried out by executive agencies within government departments. Responsibility 
for the day to day operations of each agency lies with a chief executive, who is 
responsible for management within a framework of policy objectives and resources 
set by the relevant Minister. Accountability to Parliament for each agency lies through 





76 The Committees were on agriculture (which was allowed to lapse after 2 years), education and science, 
science and technology, race relations and immigration, Scottish affairs, and overseas development. 
Some, of course, were not concerned with all aspects of policy in a given department. 

77 The Social Services Committee was split into two Committees, on health, and social security, following 
the division of the DHSS in 1988. 

78 Notoriously, no Select Committee oversees the Lord Chancellor’s Department or the Law Officers’ 
Department. 

79 See Englefield, Commons Select Committees: Catalysts for Progress? (Harlow: Longman, 1984); Hill, 
Parliamentary Select Committees in Action (London: Allen and Unwin, 1984); Drewry (ed), The New 
Select Committees (Oxford: Clarendon Press, 2nd ed, 1989). A continuing weakness of the Committees 
is the small number of reports which receive substantive debates. From 1979 to mid-1990 only 7 
(out of 591 regular reports) did so: HC Deb vol 176 cols 429—430 written answers 16 July 1990. 

80 Although they may not get answers, as was illustrated by Leon Brittan’s stonewalling before the Defence 
Select Committee in its Westland investigations: see HC 519 (1986), pars 203, 204. 

81 See Hill, op cit p29. 

82 First Report from the Liaison Committee, HC 92 (1983). 

83 Second Report from the Select Committee on Procedure, HC 19 (1990). 

84 See Drewry, ‘Forward from FMI: “The Next Steps” ° [1988] Public Law 505; Prime Minister’s state- 
ment at HC Deb vol 127 col 1149 18 February 1988; Eighth Report from the Treasury and Civil 
Service Select Committee, HC 494 (1988). 

85 See The Next Steps: Report to the Prime Minister (London: HMSO, 1988). 
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that Minister, although this aspect of the arrangement has been criticised.* 
Agencies’ staff remain civil servants, and by the end of 1991 it is planned that at 
least half of the civil service will work in 50 agencies.” The Cabinet Office 
Efficiency Unit which originally planned ‘Next Steps’ envisaged that eventually 
policy-makers in the civil service might number as few as 20,000 people. The 
government hopes that ‘Next Steps’ will produce greater efficiency and a better 
service to the public. This will come about, it is hoped, by setting demanding perfor- 
mance targets, both financial and non-financial, with further delegations of authority 
being made in the light of experience. This injection of management techniques 
through the executive agency system may well rank with earlier fundamental and 
lasting reforms of the civil service. 

Mrs Thatcher brought about two other constitutional changes, both concerning 
the ways in which the Government makes up its mind, and both of which are likely 
to last regardless of the colour of the Government of the day. One was the reduction 
of the trade union contribution to Cabinet decision-making, and the other was the 
reduction of state economic power through the privatisation programme. While the 
picture of trade union bosses in Number 10 Downing Street and in the economic 
departments extracting largesse from the last Labour government in return for a 
less disruptive industrial life is a Conservative caricature, like all good caricatures 
it contains an element of truth. In the late 1970s the trade unions had come to play 
an almost institutionalised role in economic and industrial policy. Are the days of 
‘beer and sandwiches at Number 10’ gone for ever? Mrs Thatcher came to power 
committed to tame the unions. Breaking trade union power was a raison d’étre of 
her Government. Her Ministers went about their business with very much less 
consultation with the TUC and the trade unions. The new Conservative way of 
doing things — stating broad economic aims in an election manifesto, arriving at 
policy on the basis of those aims, possibly issuing Green Papers before introducing 
legislation (which might be in a form which conceded little to representations on 
the Green Papers) — may be a pattern which other governments will tend to follow. 
The Conservative Government’s trade union legislation®® was designed to make 
trade unions more responsive to the wishes of their members (which is another way 
of saying that it aimed to cut the personal power of trade union leaders), and to 
reduce the economic influence of the trade unions. This was done by providing 
for secret ballots for trade union elections (primarily through postal ballots), by 
requiring that secret ballots be held before industrial action is embarked on, giving 
government finance for such ballots, and by reducing trade union immunities.” As 
a result, trade union leaderships can, to put it bluntly, no longer guarantee on their 
own authority to deliver the goods as part of economic bargaining even with a Labour 
Government, nor can they be sure that their own threats of industrial action would 
be confirmed by their members. The Labour Party intends, in government to preserve 
the legislation on secret ballots, although there is some movement promised on some 
aspects of immunities. It also wants to conduct regular discussions between Ministers, 
employers, the trade unions and others with the aim of providing more information 








86 See Drewry, op cit pp512—514. 

87 HC Deb vol 170 cols 385—389 written answers 2 April 1990. 

88 And, indeed, with much less consultation than took place under earlier post-war Conservative 
Governments. 

89 The Employment Acts 1980, 1982, 1988, 1990, and the Trade Union Act 1984. 

90 See Labour’s document setting out the results of the party’s major policy review, Meer the Challenge: 
Make the Change (London: Labour Party, 1989), pp24—26. 
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to help collective bargaining.” But discussions of that kind would be a far cry 
from a situation in which Ministers actually formulated policy with the trade unions 
acting as a sort of additional arm of government. A Labour Government is, in my 
opinion, unlikely to wish to return to such a situation, and if that proves right it 
would be Mrs ‘Thatcher who had engineered a permanent change in Labour’s methods 
of government. 

As a result \of the transfer of state economic power to privatised companies, 
Ministers in any government will find themselves with less power than governments 
enjoyed before |1979. Mrs Thatcher’s privatisation programme” has brought about 
a significant shiit of economic decision-making away from Whitehall. By early 1991, 
some 50% of nationalised industries had been returned to private hands, and £28.5 
billion had been raised for the Treasury through sales of shares. The popularity 
of this policy with the public has been attested to by the numbers who have bought 
shares in flotations, and that popularity, taken together with the vast revenues which 
the sales have generated for the Treasury, mean that the Labour Party has perforce 
set only very limited renationalisation goals. The only unambiguous commitments 
which the party has made are to restore British Telecom and the water supply industry 
to some form of public control — although there would be no ‘return to old style 
nationalisation.’ In so far as Conservative policies have tilted the balance away 
from the trade unions and have ended so many state monopolies, those changes 
have had effects on constitutional power. In the end they have attracted, in effect, 
a measure of bipartisan support, so that the alterations in that constitutional power 
are likely to remain indefinitely. 

But is that it? Hias the Mrs Thatcher we still remember — a single-minded, 
imperious, powerful Prime Minister — contributed no more than those (admittedly 
important) changes| in governmental decision-making as a lasting constitutional 
memorial?% I believe that this is, indeed, it. All the rest amounted to manifesta- 
tions of her personal ways of doing business, and those ways, along with some of 
her constitutional policies, either have already been reversed by her successor, or 
will be reversed by'a Labour Government. 

t 


Temporary Effects 


The office of Prime Minister amounts to what each individual is able and willing 
to make of it. Each Piime Minister brings his own personality and style to the job. 
Some (such as Attlee): have preferred to run things as an efficient chairman. Others 
(such as Churchill, in! peacetime) have treated the Cabinet with deference. Others 
(such as Chamberlain jand Mrs Thatcher) have been utterly clear about what they 
wanted to achieve, have kept people out the Cabinet (or have sacked from it) who 
did not wholly support their goals (who were not ‘one of us’), and have domi- 


91 Looking to the Future (London: Labour Party, 1990) p10. 

92 On which see Graham and Prosser, ‘Privatising Nationalised Industries: Constitutional Issues and 
New Legal Techniques’ (1987) 50 MLR 16. 

93 HC Deb vol 184 col 13 written answers 21 January 1991. 

94 See Meet the Challenge p.15; Looking to the Future p17. 

95 The televising of Parliament came about during Mrs Thatcher’s premiership, but as she opposed it 
to the last it can hardly be: credited to her. 

96 In 1981, 5 ‘wets’ were shuffled out of the Cabinet; Lord Carrington and Humphrey Atkins resigned 
over the Falklands the following year, leaving only James Prior and Peter Walker representing the 
liberal Conservative tradition (and Mr Prior retired in 1984). 
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nated any collective discussion on that basis.” Prime ministerial style is thus in 
part conditioned by personality: it is also conditioned by a Prime Minister’s personal 
power, which rises with his own political success. Traditional Cabinet government 
accordingly ebbs and flows: it receded during Mrs Thatcher’s time in office, but 
to have asserted during that period that, consequently, it would never flow back 
again would have been a misjudgement, for already by all accounts Cabinet govern- 
ment has flowed back into the Cabinet Room as its doors opened to John Major. 
Under his premiership collegiate decision-making is back. There is said to be a 
more relaxed atmosphere in government after the frenetic Thatcher years, reminiscent 
perhaps of the Macmillan calm after the Eden squalls.” Mr Major does not, 
apparently, prejudge issues before the Cabinet debates them; the weekly Cabinet 
meetings necessarily last longer, and the regular Cabinet committee system. is being 
fully used once more.” It would be out of Mr Major’s character for him to follow 
Mrs Thatcher’s practice of using small, ad hoc groups of Ministers who would be 
likely to agree with the Prime Minister’s preferred solutions to decide issues outside 
the formal Cabinet committee system.! We shall have to wait and: see what 
reliance Mr Major places on personal advisers as an adjunct to Ministers." The 
use of the press as an arm of government is another device which has already changed 
in one important respect since the Thatcher years: Bernard Ingham left Number 
10 at the same time as Mrs Thatcher. They had been adept at handling the press!: 
according to Francis Pym, ‘[t]he notorious leaks ... emanated as much from 
Downing Street as from anywhere else. The press receive[d] a very good service 
from Number 10, which is perhaps why so much of it [was] so uncritical. ’”!'® Mrs 
Thatcher was generally very well served by most of the press, particularly through 
the slavish support which she received from the tabloids. Mr. Major will be most 
unlikely to follow Mrs Thatcher and Bernard Ingham by using, his Press Secretary 
to denigrate Ministers — unattributably — as the first sign: that they are to be 
sacked.'“ The new Prime Minister has, however, confirmed! the rule that lobby 
reporters must not identify Number 10 as the source of their, twice-daily news 
briefings.'°° Absurd euphemisms like ‘government sources’ must continue to be 
used, in a regrettable and pointless continuation of closed government. 

During Mrs Thatcher’s time in office there was a virtual moratorium on machinery 
of government changes. No doubt this was a deliberate reaction against 1960s 





97 ‘She is by nature a conviction politician and so has very strong views, yet, she can certainly be swayed 
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Whitelaw Memoirs (London: Aurum Press, 1989) p263. 
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by Butler, The Art of the Possible (London: Hamish Hamilton, 1971), pp183~—184; Home, The Way 
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Wilsonian tinkering with government departments, with its creation of new ministries 
(and the abolition of some of them before the decade was out),'® and the merging 
of others — a form of interventionism continued by Edward Heath.” Apart from 
the abolition in 1979 of Harold Wilson’s Department of Prices and Consumer 
Protection, the rejoining of the Departments of Trade and of Industry in 1983, and 
the splitting of the Department of Health and Social Security in 1988, the central 
government machine is the same now as it was when James Callaghan left office. 
Mr Major has made no structural changes so far, but he might not be as averse 
as was his predecessor to machinery of government changes: the Department of 
Energy, for example, seems doomed once electricity privatisation is fully completed. 
In any case, this institutional conservatism would disappear in a maelstrom under 
a new Labour Government. Up to six new government departments are planned, 
in an extension and recasting of central government unmatched in almost half a 
century .'08 

Mrs Thatcher had a deep suspicion of another, traditional, means of arriving .at 
reform, Royal Commissions. None was set up during her 114 years in power." 
No doubt to her they smacked too much of consensus. She insisted on keeping major 
policy reviews within departments, directly under the control of Ministers. The review 
of the NHS is an example of such a process, which in a Labour ‘Government (arid 
possibly in earlier Conservative Governments) would probably have been conductied 
by the great and the good sitting in a Royal Commission. Already Mr Major has 
moved away from that doctrinal opposition, with the setting up of a Royal 
Commission on Criminal Justice.” One way or another the day of the Royal 
Commission has not passed. 

The last part of the Thatcher constitutional legacy which, at least in ‘significant 
respects, will prove temporary, concerns two areas of substantive constitutional law 
which changed markedly between 1979 and 1990. One is the massive centralisation 
of power, largely at the expense of local authorities; the other is the state of civil 
liberties. The most radical shift of power away from local government, and mostly 
in favour of national government, took place at Mrs Thatcher’s behest. Parts of 
local government itself (the metropolitan county councils, the GLC, and/MLEA) have 
been abolished. Local government finance remains only truly local in the sense that 
councils collect the poll tax: their levels of taxation and of spending are more closely 
controlled from Whitehall than ever before. Schools may opt out of LEA control 
and, in effect, become dependent on the Department of Education arid Science. ‘City 
technology colleges are being set up, under the direct authority øf the DES. The 
national curriculum for schools has been prescribed by the government. Much council 
housing has been switched into the private sector — and so on. Ower time, however, 
much of this will change. Michael Heseltine now possesses the poisoned ‘chalice 
of a fundamental review of the poll tax (although this will probably not fesult in 
a return of power to local councils). The Government has already amended the 
national curriculum. A Labour Government would do much/to restore and ‘extend 
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local democracy, by introducing a Scottish Parliament, a Welsh assembly, English 
regional assemblies, and a Greater London strategic body.'!' It is difficult to 
predict what central-local government relations will be like in a decade’s time, but 
it is very doubtful whether they will remain cast as Mrs Thatcher left them. 

The other area of the constitution in which legislation and administrative action 
have brought about important changes is that of civil liberties. There is no question 
but that civil liberty has lost ground during the last dozen years,'!? and it has been 
argued as a consequence that legislative, and perhaps institutional, reform is urgently 
needed to restore at least some of what has been taken away. We are promised a 
Charter of Rights (but not a Bill of Rights) by the Labour Party,'® or a Bill of 
Rights and a Supreme Court to police a written constitution by the Liberal 
Democrats.''* If political promises mean anything, the shape of civil liberties: will 
improve under a different government. Conservative freedoms have been largely 
about the ability to make money. It would be naive to assume that the patently nice 
man who now occupies Number 10 would wish to view that economic freedom 
any differently than Mrs Thatcher; but perhaps at the lowest it may be hoped that 
some of the incursions into civil liberty which bore Mrs Thatcher’s fingerprints 
more than those of other Ministers (such as the GCHQ ban, and the censorship 
of the broadcasting media) would not be copied by him. 


Luck — and a Lesson 


The role of luck in a Prime Minister’s career cannot be disputed. Illness has been 
the immediate cause of four Prime Ministers’ resignations since 1900.'5 Misjudge- 
ments leading to general elections fought at the wrong time,’ or on the wrong 
campaign,'”” have led others to electoral defeat. Indeed, all Prime Ministers frona 
Eden to Callaghan might have thought at the beginning of their tenures that, with 
luck, a long and not unsuccessful premiership lay ahead. Yet as much as anything 
it was luck which deserted all of them and contributed mightily to their loss of office. 
Now Mrs Thatcher had great good fortune. The winter of discontent; Mr Callaghan’s 
delay of a dissolution for too long ; the Falklands campaign; divisions in the Labour 
Party in the early 1980s; Michael Foot as an alternative Prime Minister, and general 
prosperity under her Government, all helped her to win three general elections. 
She is blessed with the ability to work very long hours, requiring little sleep, both 
of which meant that she was able to brief herself extremely well and that she was 
difficult to wrong foot at Prime Minister’s Question Time, or in interviews, or in 
the few debates in which she took part in the House of Commons. Her health has 
been excellent. Did bad luck, then, play any part in her downfall? Misjudgements 
there were, primarily in sticking with the poll tax despite the dreadful electoral damage 
it was doing to the Government, and in failing to appreciate that her political base 
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was also weakening as a result of her anti-European attitudes. With hindsight Mrs 
Thatcher might also have set in place a more professional and dynamic leadership 
campaign staff as soon as Michael Heseltine had declared himself; she might also 
have stayed in London for the duration of the contest to guide that campaign and 
personally to garner votes. Such things might have gained her just the few more 
votes which she needed on the first ballot to clock up the 15% lead to win outright. 
If she had managed to win, and if she had heeded the warnings that the campaign 
held for her, she might have survived to be a war leader again and to take her party 
into the fourth general election under her leadership. 

A constitutional lesson which should not be missed as recollections of Mrs 
Thatcher’s domineering premiership start to fade and as Mr Major’s more traditional 
premiership becomes familiar is that the abuse of power is no less objectionable 
for being temporary. All the levers of power which Mrs Thatcher threw to such 
effect are still intact in Downing Street as she left them, waiting for a successor 
to use if he is willing and able to do so. If the incidence of excessive prime ministerial 
government is to be reduced permanently, changes must be wrought.''* There are 
many ideas to choose from. Individuals might be elected to the Cabinet by their 
parliamentary party, so that Cabinet Ministers would have to have greater regard 
to the opinions of their party and less to the personal wishes of the Prime Minister, 
whose patronage — which contributes massively to his power over his colleagues 
— would be reduced.''9 The Cabinet might insist that important decisions, if not 
actually debated in the Cabinet, must always be decided in the formal Cabinet system, 
thus avoiding the rigging of decisions which disfigured parts of Mrs Thatcher’s 
premiership. Decisions on the timing of dissolutions, and on economic strategy — 
including the details of each Budget — might also be restored to full Cabinet 
responsibility, rather that being respectively for the Prime Minister alone, or the 
Prime Minister and the Chancellor of the Exchequer. Such ideas may be dismissed 
as absurb because no Prime Minister would ever concede them. But it should not 
be a matter of a Prime Minister ‘conceding’ anything, rather than of parliamentary 
parties, Shadow Cabinets, and Cabinets (if they accept the merit of such changes) 
insisting that they be adopted. For if Mrs Thatcher’s political death has taught us 
anything it is that Prime Ministers — even the mightiest — are completely dependent 
in the end on their parties and colleagues for their personal power, and that what 
the parties give they can also take away. 


118 For some suggestions see Brazier, Constitutional Reform (Oxford: Clarendon Press, forthcoming 1991), 
chapter 5. 

119 Most important public jobs might be made subject to parliamentary confirmation, eg through the 
departmental Select Committees. 
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Peter Hennessy* 


Names which hoped to range over kingdoms and continents shrink at last into cloisters and 
colleges. Nor is it certain that even of these dark and narrow habitations, these last retreats 
of fame, the possession will long be kept.! 


Time, even a short span of it, can be very cruel to the once-mesmeric. Margaret 
Thatcher, like David Lloyd George (the twentieth century premier to whom she 
is most comparable), seemed to pass almost in a trice from titanic colossus to the 
‘Where are They Now?’ column. Come with me to the House of Commons on 
Tuesday 19 March 1991 — Budget Day — the first for 11 years not to bear the 
imprint of the most celebrated cornershop in economic history (surely her father, 
Alderman Roberts of Grantham, had more influence on her thought than Friedman 
or Hayek?). f 

There she sat, The Economist’s ‘Bagehot’ noted, ‘a few rows behind Mr Lamont’s 
right shoulder, clad in puritan black and muttering a running commentary on his 
speech. It was not complimentary. Hardly surprising really: the budget, with its 
return to deficits and its U-turns on the poll tax, child benefit and higher-rate mortgage 
tax relief, was described by one senior Treasury person as “the end of Thatcherism”. 
After it, she hurried away, looking dismayed and confused.’ 

And how this paragraph of Alan Watkins’ a few weeks later must have hurt (if 
she read it), a woman who liked to say she had ‘changed everything’: ‘Large claims 
were made for Mrs Margaret Thatcher as a great Prime Minister: but they are melting 
before our eyes like the snows of spring. My prediction is that history will judge 
her as just above average, below C.R. Attlee and H.H. Asquith, who has better 
claims than she to being a great peacetime Prime Minister, but above Harold 
Macmillan and Harold Wilson.” f 

Such instant revisionism, the Ozymandias syndrome of reducing the once-mighty 
to a pair of decaying pillars of stone in the pitiless desert, is, I think, as misguided 
as those who placed her on a permanent, weatherproof plinth in the years of her 
ascendancy and as those who thought the Department of Education and Science 
in the early 1970s would be the pinnacle of her career. 

Mind you, the early detractors can be more easily forgiven. If in, say, early 1973 
you had taken the most sophisticated political observer on one side and afforded 
him or her the following insights as ‘givens’ in the future: 


(a) that Edward Heath would be deposed from the Conservative Leadership within 
two years; 
(b) that his successor would be Prime Minister in another four and that eleven 


*Visiting Professor of Government, University of Strathclyde. 
I am grateful to the History Society of Trinity Hall, Cambridge, and to Janet Kim and the organisers of 
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dry-runs of this paper on 18 October and 27 November 1990. 
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years of Conservative hegemony would follow under that person’s leadership; 
and 
(c) that person was already in the Cabinet; 


where would the Education Secretary have come, the minister so disliked by Heath 
that he placed her in the Cabinet Room’s equivalent of a coalhole* (on his right, 
beyond the Cabinet Secretary, the hardest place from which to catch his eye without 
doing an awkward Quasimodo impression)? She would have been seventeenth or 
so. Only the peers would have been lower down the list of probability. 

To my knowledge, only one person truly saw her potential. Roy Langstone, her 
agent in Finchley, who told me during the first of the two 1974 general elections: 
‘Normally, women in politics are a bloody menace. But she is the most fantastic 
person I’ve ever worked for in 27 years as an agent. She gets more done in a day 
than most MPs do in a week. The greater proportion of this constituency would 
be very, very proud to see Mrs Thatcher as the first woman Prime Minister of this 
country. I know she’s got the capabilities. One of these days maybe; one never 
knows.’”5 

One does not. Of all the postwar premiers, only once has the clear heir apparent 
made it to Number 10; Sir Anthony Eden. And look what happened to him. Talking 
of the occupants of Downing Street since 1945, I have to declare an interest. I was 
never a fan of the lady. I have a theory that we tend to ‘go native’ on the Prime 
Minister with whose contemporary life and words we first became familiar as we 
grew up and started reading the newspapers. In my case it was Harold Macmillan. 
Ever since I have expected British premiers to be sophisticated, self-ironic, witty 
and marinated in the juices of the past. I have been severely disappointed. When 
Macmillan, in his anecdotage, would dismiss Mrs Thatcher as ‘a brilliant tyrant 
surrounded by mediocrities,’* I would be only too prone to concur. Allow, please, 
for a certain sourness of perspective in what follows. 

The greatest distorter of perspective, however, is hindsight. The best antidote 
to this is to adopt the approach pioneered by Robert Rhodes James in his Churchill: 
A Study in Failure.” Assume the Thatcher odyssey had ended at various points in 
her career before Sir Geoffrey Howe launched his unexpected torpedo at her great 
Dreadnought of a premiership in the autumn of 1990. Had she retired or lost her 
seat in 1964, 1966 or 1970 she would, for example, have been remembered outside 
Whitehall (if at all) as the rather beautiful (in a bunged-up sort of way) housewife 
who had briefly held the lowest form of ministerial life as Parliamentary Under 
Secretary at the Ministry of Pensions and National Insurance, and inside Whitehall 
as the lady who wore a hat even when sitting at her desk working. 

It is said that it was Peter Walker who persuaded Edward Heath to include a woman 
in his 1970 Cabinet and that it had to be Mrs Thatcher. (There is no corroboration 
for this; if it is true, it could explain why Mr Walker survived so long in the Thatcher 
Cabinets despite regular and public bursts of dissent from the substance and the 
style of her administrations.) 

Her time as Education Secretary, even if the story had finished there, would have 
guaranteed her more, but not much more, than a passing paragraph in postwar 
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political history. Her ending of free school milk led to a spate of “Thatcher the milk 
snatcher’ headlines and, irony of ironies, the cognoscenti noticed just how plentiful 
were the comprehensive reorganisation schemes for which she gave approval and 
how skilled she was at extracting large sums of money from the Treasury for projects 
she held dear, such as an expansion of nursery education. 

It was the speed, manner and success of her ‘constitutional coup’ (to borrow a 
phrase she used to: the Soviet Ambassador about her own downfall®) against 
Edward Heath that secured her a permanent place in political lore and legend as 
well as the record books (she was the first woman to lead a British political party). 
If Sir Keith Joseph had decided to run and had not damaged himself severely by 
an ill-worded speech about the propensity to breed amongst the lower social 
categories, the Thatcher challenge would not have been mounted. Had Willie 
Whitelaw not felt unable, in all honour, to stand against Mr Heath in the first ballot, 
there is little chance that the trajectory of time and chance would have carried her 
into the Leadership of the Opposition. Few leaders have ever arrived by a more 
curious set of chances, as Gilbert and Sullivan might have put it. 

In her early incarnation at the despatch box at Prime Minister’s Question Time, 
Mrs Thatcher did not shine. James Callaghan’s ‘There, there, little lady’ style was 
as effective as it was patronising. Had Mr Callaghan postponed Labour’s decade 
of civil war by a year and squeaked back into No 10 in 1979 (to make way for 
Denis Healey in the early 1980s), it is unlikely that her party would have given 
her a second chance at a general election. How would she be remembered? Amongst 
her more worshipping supporters rather as Hugh Gaitskell is still recalled by his. 
No doubt a free market right equivalent of Philip Williams? would have been 
found to make the case for her as the-best-prime minister-we-never-had. (He or 
she would have found the competition severe with the name of R.A. Butler as well 
as Gaitskell in the historical frame.) 

Office is a great amplifier. It is not just the guaranteed media attention, twice 
weekly Question Time, the endless round of telegenic domestic trips and foreign 
summits. It is as if every new premier relives Churchill’s experience in the early 
hours of 11 May 1940 when he retired to bed as Prime Minister, convinced ‘that 
all my past life had been but a preparation for this hour and this trial.’ They 
believe that their arrival at Number 10 vindicates their personal convictions (and 
the system which had the ‘wisdom’ to make them number one which is why so 
few, Mrs Thatcher included, are constitutional reformers) and almost requires them 
to convert those beliefs into an indelible mark on British history. Though Clement 
Attlee, Mrs Thatcher’s only rival as a shaper of the postwar period, would have 
none of this. ‘I had not much idea of destiny,’ he said, recalling 26 July 1945 when 
he presented himself to a surprised King George VI to kiss hands." 

Mrs Thatcher behaved from first to last as if the opening bars of Beethoven’s 
Fifth Symphony were constantly ringing in her ears. She was determined to follow 
the beat of her own destiny whatever the external or internal circumstances (the 
occasional U-turn on the Vietnamese Boat People or Zimbabwean Independence 
apart). Above all she would not flinch on the economy. Squeezing out inflation 
and the painful construction of financial stability had absolute priority. Her Cabinet 
was first ignored on economic strategy and purged progressively in its service. Her 
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1981 budget, deflating still further in the pit of a severe recession, was the crucial 
moment when Whitehall, the City, the world’s money markets and her own party, 
realised for the first time that she really would not turn. Even the summer riots 
of 1981 did not dent that resolve. They — and soaring employment — did, for a 
time, make it seem quite possible (despite Labour’s internal feuding and the feeble 
leadership of Michael Foot) that she would be a one-term premier. The Falklands 
War (its psepholigical impact real enough but still furiously debated by those whose 
business it is to measure these things!) and Labour’s continual ritual suicide in 
Parliament, on television, in virtually every constituency in the land, everywhere 
put paid to that. She came back in 1983 with a majority of 144, only two short 
of Attlee’s landslide in 1945. 

If she had not — if the nascent SDP had surged and produced a hung result — 
how would historians have treated the first and last Thatcher premiership? She would 
have achieved very little that was not, at that stage, easily reversible. A start had 
been made on the weakening of trade union power but the new legislation had not 
been put to the test. She shrank, initially, from taking on the miners over pit closures 
in February 1981 waiting until coal stocks were higher and new contingency plans 
in place. The sale of council houses had begun but had yet to become a cascade. 
She had begun to reform the civil service along the managerial lines suggested by 
her Efficiency Adviser, Sir Derek Rayner of Marks and Spencer. But this rolling 
programme of change was still subject to the Whitehall ‘disbelief system’? and 
could easily have followed previous attempts by running into the sand if the electorate 
had brought Mrs Thatcher down in 1983. Perhaps most significant of all, privatisation 
was still but a political glimmer. It had scarcely featured in the 1979 manifesto.'* 

The second term began, ironically enough, with accusations that the steam had 
gone out of “Thatcherism’ (never a term I liked believing with that former Permanent 
Secretary to the Treasury, Lord Croham, that ‘most ’isms are shambles’). And 
yet the years 1983—87 are the ones in which the configurations of Britain’s political 
economy really were refashioned. The biggest benchmarks of all were: 


(a) Privatisation. Once British Telecom was floated successfully in 1984, the 
boundaries of that highly disputed frontier — the public/private sector divide 
— were to be changed forever (not even a Labour Government with a majority 
would revert to Morrisonian public corporations of the late 1940s marque). 

(b) The defeat of the miners in 1984—85 exorcised the demon let loose at Saltley 
in 1972 when massed flying pickets during the first coal strike since 1926 
swung the balance of power heavily in the direction of organised labour. 

(c) The passing of the Single European Act in 1986 marked a step (little noticed 
at the time) towards a Europeanised Britain second only to the statute which 
paved the way for our accession to the Community in 1973 and, incidentally, 
began laying down the incendiary material which brought her premiership 
to an end five years later. 








12 See Mark Franklin and Laurence Freedman, ‘Controversy: The Falklands Factor,’ Contemporary 
Record Vol 1, No 3 (Autumn 1987) pp 27—9. 

13 The phrase belongs to Les Metcalfe and Sue Richards. See their Improving Public Management (Gower, 
1987) pp 18—19. 

14 See Peter Riddell, The Thatcher Decade: How Britain has Changed during the 1980s (Blackwell, 
1989) p 8. 

15 Quoted in Peter Hennessy and Caroline Anstey, From Clogs to Clogs? Britain’s Relative Economic 
Decline since 1851, Strathclyde Analysis Papers No 3, Department of Government, Strathclyde 
University (forthcoming, 1991). 
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All three events will rank high in national history even when Mrs Thatcher’s personal 
history has gone through the scholarly mangles in those last retreats of fame. 

The second term, too, saw the start of processes, on both the domestic and the 
external side, which will carry a distinctive Thatcher hallmark however rough the 
revisionists are with her reputation. For example, the Foreign Office picked up the 
potential of Mr Gorbachev ahead of his rise to power in the Soviet Union, a piece 
of intelligence of which Mrs Thatcher made sustained and substantial use. At crucial 
moments in the late 1980s, her influence was considerable in shifting perceptions 
in President Reagan’s Washington about the credibility of Mr Gorbachev when he 
repeatedly asserted his intention to end the Cold War.'* That mercurial, much- 
discussed phenomenon, ‘the special relationship,’ enjoyed an extraordinary revival 
during the 1980s, with ‘slips’ like the US invasion of Grenada in 1984 apart, the 
Thatcher—Reagan partnership outstripping all but the prototype Roosevelt—Churchill 
duo in its warmth and importance. (‘Isn’t she marvellous?’ he would purr to his 
aides even while she berated him down the ‘hot line.’!”) 

On the domestic side, phase three of the Thatcher agenda, the assault on the 
‘dependency culture,’ the inevitable by-product of the welfare state, as she saw it, 
was dreamed of in the second term and implemented in the third. It was as if, having 
disposed of Keynes in her first pair of Parliaments, she was determined to see off 
Beveridge in the next pair she had in mind for herself (if her ‘going on and on’ 
interviews were to be believed). 

From this sprang the Fowler review of benefits, much of ‘cardboard city’ (the 
grimly photogenic image of the homeless that will feature in all reprises of the 
Thatcher years), the ‘opted out’ schools, the Health Service hospitals with ‘trust’ 
status, the GPs with budgets. Here, the opinion surveys suggested, she would 
encounter electoral resistance'* and she did. Second only to that engendered by the 
soon-to-be-scupped-flagship of the ‘poll tax’ or community charge. 

Within months of her demise the poll tax had gone. The fate of the benefits changes 
and the NHS reforms was far from clear. But the third term contained another public 
service change — prosaic, little noticed but of great significance to the efficiency 
of the state — the ‘Next Steps’ programme for converting large chunks of Civil 
Service work into free standing public business, or ‘executive agencies’ as they 
were called. 

Within a few months of her leaving, 50 agencies were established with over 200,000 
officials working in them. If the cross-party consensus holds (and the signs are that 
it will), three quarters of the Civil Service, in terms of numbers, will be agencies 
of various kinds by the turn-of-the-century, the most significant reform of Whitehall 
this century by far. Without her initial backing and personal impetus in the first 
2% years of the programme, the ‘Next Steps’ simply would not have been taken. 

‘Next Steps’ was a semi-constitutional change as well as a managerial one. It 
could well be that ‘Mrs Thatcher as History’ will be as much a constitutional issue 
as a matter of political economy. The Spycatcher case and the forcible de-unionisation 
of GCHQ will find their place in constitutional textbooks. But future editions of 
Wade and Phillips will also require their chapters on the Cabinet and the Civil Service 
to be substantially rewritten. 





16 See Geoffrey Smith, Reagan and Thatcher (Bodley Head, 1990) pp 227-41 and pp 146-7. 

17 ibid, p 26. 

18 See Ivor Crewe, ‘Has the Electorate become Thatcherite?’ in Robert Skidelsky (ed) (Chatto, 1988) 
pp 25-50. 


July 1991] The Last Retreat of Fame: Mrs Thatcher as History 


I do not believe that Mrs Thatcher politicised the senior ranks of the Civil Service 
despite one or two well-publicised cases and a widespread impression that she 
had" (the ‘quango’ world is a different matter where a case can be made for 
suggesting that the ‘one of us’ test did apply). Impressions can be enough in politics, 
however, which inevitably is something of an evidence-free zone. And if a future 
Labour Government came in and did indulge in an element of deliberate politicisation 
at permanent secretary level, they could cite the Thatcher effect as an alibi (the 
prospect looks unlikely) despite the authoritative and independent Royal Institute 
of Public Administration exonerating her from the charge. 

The Thatcher effect on the niceties of Cabinet Government is equally difficult 
to demonstrate conclusively either way, even given the deluge of memoirs and media 
interviews from ministers removed in successive purges after the turn of 1980— 
81.2! At the very worst I think Mrs Thatcher was enabled by largely supine 
Cabinet colleagues to put Cabinet Government on ice for large stretches of her prime 
ministerial stewardship. But to say that our processes of government tilted decisively 
towards a prime ministerial, let alone a presidential system is to overstate the case 
to a ludicrous degree. It is, however, significant that John Major made it quite plain 
from his first Cabinet meeting that he was anybody-but-Margaret and won great 
kudos among his appreciative colleagues for so doing.” The PhD mills will grind 
for decades on this subject given the sacred place afforded the ‘Cabinet versus Prime 
Ministerial Government’ question on Politics ‘A’ level and degree level papers. 

History is a ruthless sifter, however. Time reduces even the greatest reputations 
to a few sentences on a single side of A4. What will remain on the Thatcher ledger? 
Five entries I suggest: 


(a) The breaking of trade union power. The balance will never again tilt so far 
in favour of the Labour Movement as it had by the late 1970s. 

(b) The public-private boundary will not return to the status quo post Herbert 
Morrison or ante Margaret Thatcher. The argument from now on will be 
more about regulation than ownership. 

(c) With two thirds of state assets sold off in her first 10 years, the spread of 

shareholding from 3 million individuals in 1979 to 9 million in 1989 will 

have a significant, permanent place in British economic history.” 

That other significant form of public asset disposal — council house sales 

— saw a million homes transferred to private ownership on very favourable 

terms,” a substantial shift by any standards towards that ‘property owning 

democracy’ of which Conservatives have spoken since the nineteenth century. 

(e) By playing midwife to the ‘Next Steps’ Mrs Thatcher put the kind of mark 
on Britain’s ‘permanent government’ that Gladstone left when he turned the 


(d 


— 





19 Hugo Young, in his superb One of Us (Macmillan, 1989) pp 336—8, gives more credence to the 
politicisation argument than I do; see Peter Hennessy, ‘Mrs Thatcher’s Poodle? The Civil Service 
since 1979,’ Contemporary Record Vol 2, No 2, Summer 1988, pp 2—4. 

20 Top Jobs in Whitehall, Appointments and Promotions in the Senior Civil Service (Royal Institute of 
Public Administration, 1987). 

21 Peter Hennessy, ‘Whitehall Watch: Myth of the discussion-free zone,’ The Independent (19 November 
1990). Peter Hennessy, ‘Mrs Thatcher, the Cabinet and Power-Sharing’ in Philip Norton (ed), New 
Directions in British Politics (Edward Elgar, forthcoming, 1991). 

22 Peter Hennessy, ‘Whitehall Watch: War Gives Major a New Gravitas,’ The Independent (21 January 
1991). 

23 See Riddell, The Thatcher Decade, pp 133-26. 

24 Alan Murie, ‘Housing and the Environment’ in Dennis Kavanagh and Anthony Seldon (eds), The 
Thatcher Effect: A Decade of Change (Clarendon Press, 1989) pp 218-21. 
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Civil Service from a patronage society to the country’s first meritocracy by 
establishing the principle of recruitment by competitive examination in the 
late nineteenth century.” 


At its cruellest, history reduces the Ozymandias effect to a single one-liner. What 
will be Margaret Thatcher’s? Her celebrated “Truth can be stranger than fiction’ 
remark at the time of the Westland affair? ‘It’s a funny old world,’ her opening 
remark at her final Cabinet? No. Surely it is ‘We are a grandmother,’ that immortal 
use of the royal ‘we.’ But, as history showed in November 1991, the British 
Constitution has room for only one Queen, the one who lives at the western, not 
the eastern, end of St James’s Park. 








25 Peter Hennessy, ‘Whitehall Watch: Legacy of “Next Steps” will endure,’ The Independent 
(26 November 1990). 
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Patent Claim Interpretation: The Impact of the 
Protocol on Interpretation 


Brad Sherman* 


Introduction 


The European Patent Convention (EPC), signed in Munich in 1973, marked an 
important turning point in the patent laws of the various contracting states.! While 
the main aim of the EPC was to provide an efficient mechanism for the grant of 
European patents,” in order to achieve this end it was also necessary to ensure that 
the substantive patent laws of the contracting states were harmonised. Much of the 
groundwork for the task of harmonisation had, however, already been laid by the 
1963 Strasbourg Convention.* For our purposes, one of the most important deci- 
sions made at the Strasbourg Convention was the agreement that the role of the 
patent claims was to demarcate the scope of the monopoly.* This provision was 
adopted by the drafters of the EPC and is now to be found in Article 69 of the 
EPC.> One of the problems facing the drafters of the EPC, however, was the fear 
that the harmonisation of patent laws would be hindered by the idiosyncratic 
interpretations of the national courts. In part, it was this fear of divergency of 
interpretation that led the drafters of the EPC to take the unprecedented step of 
attaching to Article 69 the Protocol on Interpretation. This is, in effect, an attempt 
to ensure uniformity of interpretation by stipulating the permissible readings of the 
patent claims. 
The Protocol on Interpretation reads: 


Article 69 should not be interpreted in the sense that the extent of the protection conferred 
by a European patent is to be understood as that defined by the strict literal meaning of the 
wording used in the claims, the description and drawings being employed only for the purposes 
of resolving ambiguity found in the claims. Neither should it be interpreted in the sense that 
the claims serve only as a guideline and that the actual protection conferred may extend to 


*Lecturer in Law, London School of Economics. 
I would like to thank Professor W.R. Cornish and W. Rothnie for their helpful comments. 


1 Having been set up by the Council of Europe rather than the Council for the European Economic 
Community, the EPC is open to European countries beyond the members of the EEC. The countries 
which have ratified or acceded to the EPC are: Austria, Belgium, France, Greece, Italy, Liechtenstein, 
Luxembourg, Netherlands, Spain, Sweden, Switzerland, West Germany and the UK. Denmark, Ireland 
and Portugal are expected to join shortly. 

2 The EPC does not establish a single Europe wide patent, so much as a bundle of national patents. 
The chief advantage of the EPC is that because it provides for a centralised search and examination 
process, it enables patentees to lodge one application for as many of the EPC countries as they choose, 
thus reducing the amount of time spent on administration. 

3 The Strasbourg Convention on the Unification of Certain Points of Substantive Law on Patents for 
Inventions (Council of Europe, 1963). 

4 On this see E. Armitage, ‘Origins of Relevant Provisions of the Munich and Luxembourg Conventions’ 
in J. Kemp (ed) Patent Claim Drafting and Interpretation (1983). 

5 Section 125(1) Patents Act 1977, which is the same as Article 69 EPC states: ‘For the purpose of 
this Act an invention for a patent for which an application has been made or for which a patent has 
been granted shall, unless the context otherwise requires, be taken to be that specified in the claim 
of the specification of the application or patent, as the case may be, as interpreted by the description 
and any drawings contained in that specification, and the extent of the protection conferred by a patent 
or application for a patent shall be determined accordingly.’ Section 125(3) Patents Act 1977, expressly 
incorporates the Protocol on the Interpretation of Article 69 into UK law. 
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what, from a consideration of the description and drawings by a person skilled in the art, 
the patentee has contemplated. On the contrary, it is to be interpreted as defining a position 
between these extremes which combines a fair protection for the patentee with a reasonable 
degree of certainty for third parties. 


It is the aim of this paper to examine the Protocol on Interpretation, its effects 
upon the interpretation of patent claims and the lessons that the Protocol offers to 
other areas of intellectual property law. The first section of the paper briefly outlines 
two recent decisions in EPC countries in which different approaches to the inter- 
pretation of the claims were adopted, decisions which suggest that the Protocol has 
not fulfilled the aim of harmonising interpretation.* Given that these differences 
could be remedied by the introduction of an Appeal Court,’ or a change in inter- 
pretation, these conclusions are hardly startling. What is important, however, are 
the reasons for the Protocol’s ineffectiveness in regulating patent claim interpretation. 
In the second section of the paper some of these reasons will be examined. The 
third and final section examines whether, in the light of these findings, it is correct 
to suggest that the Protocol has failed. 


Interpretation and Infringement 


Given the relationship between the various member countries of the EPC, it is not 
surprising that there are many similarities as to the way patent claims are to be 
read.* These similarities range from the basic agreement as to the use of ‘pur- 
posive’ interpretation as the standard form of interpretation,’ through to a general 
acceptance of the doctrine of equivalents. Despite this initial agreement, as the 
Bundesgerichtshof said recently, ‘significant differences [still exist] both with respect 
to the method of determination of the factual scope of protection of patents and 


6 It is often said that, like many provisions in the EPC, the Protocol was a political compromise and 
it should only be viewed in this light. While this may be a reason for the introduction of the Protocol, 
the original intention of its authors cannot hope to dictate the way it is subsequently used. That is, 
I reject the idea of authorial intention implicit in such ideas. 

7 There are provisions in the Community Patent Convention which, when it comes into force, will establish 
a Community Patent Appeal Court (‘Copac’). The jurisdiction of Copac will extend, inter alia, to 
hear appeals from national courts on matters of infringement of community patents. For an examination 
of some of the problems that Copac is likely to face see Cornish, Intellectual Property (1989) 2nd 
edn at 3-040. The recent comment in the EPO that ‘when the wording of a claim has been established, 
further determination of how this claim is to be interpreted with regard to definition of the extent 
of protection conferred in accordance with Article 69 EPC and the relevant Protocol is not a matter 
for the examining, opposition and appeal bodies of the European Patent Office’ reinforces the current 
problems. Kabelmetal Electro GmbH v Robert Bosch GmbH (1989) 20 IIC 524; T175/84, OJ EPO 
1989, 71. 

8 For an examination of the nature of patent protection amongst various European countries see 
Bruchhausen, ‘The Scope of Patent Protection’ (1974) 5 IIC 253. For a more recent examination see 
Bruchhausen, ‘Determining Patent Subject-Matter in Grant, Infringement and Revocation Proceedings’ 
(1989) 20 IIC 341. 

9 For example in the UK see, Catnic v Hill and Smith [1982] RPC 183 (HL) and in Germany the decision 
of the Bundesgerichtshof in the Moulded Curbstone (Formstein) (1987) 18 IIC 795, at 799. Recent 
decisions in the UK suggesting that the purposive style of interpretation proposed by Lord Diplock 
in Catnic represents the correct approach to interpretation as set out in the Protocol reinforces this 
agreement. See Improver Corporation v Remington Products [1989] RPC 69, at 76—78 (CA). This 
decision has been followed in a number of recent decisions. For example, see Anchor Building Products 
Ltd v Redland Roof Tiles Ltd (CA) Nov 1988 IPD 12078. For an examination of the history and 
development of ‘purposive construction’ in the UK, see Cornish, Intellectual Property 2nd edn at 
6-005 and references therein. 

10 Bruchhausen’s finding in 1974 that all of the European countries recognised the doctrine of equivalents 
(see above n 8, at 265) was reiterated recently by the Bundesgerichtshof in the Moulded Curbstone 
(Formstein) decision (1987) 18 IIC 795, at 799. 
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the scope of protection granted.’!' Perhaps the best example of the different 
approaches to, and the importance of, the interpretation of the patent claims can 
be seen in the recent decisions in Germany? and the UK" concerning the alleged 
infringement of the Improver Corporation patent. The primary question in these 
cases was whether the Improver Corporation’s patents had been infringed by the 
manufacture and sale of the Remington Corporation’s ‘Smooth and Silky’ shaver 
in the respective jurisdictions. The patent in suit was a European patent, issued by 
the European Patent Office and designated valid for a considerable number of 
contracting states including the UK and West Germany. The interesting feature of 
these decisions is that with fixed subject matter — that is, the patent and the infringing 
article — being interpreted in the light of identical (or very similar) laws,'* the 
cases can be read like a controlled experiment in legal interpretation. 

While there were a number of important differences at the interlocutory stages 
of the actions, the most striking difference arose in the trial decisions where, in 
the UK, Hoffmann J found for the defendant,'> while in Germany the Landgericht 
(District Court) of Dusseldorf found in favour of the plaintiff. The primary 
reason for these conflicting conclusions was that the claims were interpreted 
differently by the respective courts. That is, despite both courts expressly referring 
to and utilising the Protocol, two alternative interpretations of the claims were 
adopted, with the consequence that the ultimate decisions were different. As the 
reasoning used is not important for the purposes of this paper,” suffice it to say 
that the main difference between the decisions lay with Hoffmann J’s reliance upon 
the language of the claims (and a corresponding willingness to limit them to their 
primary or literal meaning'*), whereas the German court interpreted the claims 
from the standpoint of the person skilled in the art,'® adopting the ‘open’ style 
traditional in that country (and indeed, most others on the Continent). 











11 Moulded Curbstone (Formstein) (above n 9, at 799). Interestingly, many of the differences that 
Bruchhausen identified in 1974 (above n 8), such as the differences in the way the doctrine of equivalents 
is qualified, still exist. 

12 Improver Corporation v Remington Products, Landgericht (Regional Court) Dusseldorf, 30 December 
1988. 

13 Improver Corporation v Remington Products [1990] FSR 181, Hoffmann J (Patents Court). The subject 
matter of the European patent was for an electrically powered device for removing unwanted body 
hair, known commercially as the ‘Epilady’ shaver. 

14 Both the UK Patents Act 1977 and the German Patent Act 1980 (as amended in 1986) were introduced 
in order to align the respective laws with the EPC. 

15 See above n 13. 

16 See above n 12. Of this discrepancy Hoffmann J said, ‘[t]his naturally causes concern because the 
Landgericht was interpreting the same patent according to the same Protocol and came to a different 
conclusion,’ Improver Corporation v Remington Products, see above n 13, at 197-8. The Improver 
Corporation/Remington dispute has met with a varied response within Europe. For example, in 1988 
infringement was found in the following: Tribunale Civile Milano, 14 July; Landgericht Dusseldorf, 
19 July and again 30 December; Arrondissementsrechtbank, 16 September. Infringement was rejected, 
however, in the Pretura di Milano, 14 September and the Oberlandgericht Dusseldorf, 27 October. 

17 In relation to these decisions I am interested more in the existence of, rather than the precise cause 
for, these different interpretations. 

18 This can be seen most noticeably in Hoffmann’s question, ‘Would the reader skilled in the art ... 
have understood from the language of the claim that the patentee intended strict compliance with the 
primary meaning as an essential requirement of the invention?’, see above n 13, at 189. By asking 
this question, Hoffmann J was, in effect, introducing an exception to the general idea in patent law 
that the courts should interpret the claims purposively, see above n 9. Hoffmann J’s emphasis upon 
the language of the claim can also be seen in his focus upon the level of generality which the invention 
was described in the claims. See above n 13, at 192. 

19 That is, while the German court interpreted the claims (to use the English expression) ‘purposively,’ 
because the person skilled in the art would have concluded that the patentee intended to confine his 
claim to the primary (literal) meaning of the language of the claims, Hoffmann J limited the meaning 
of the claims to that which a strict reading would generate (see above n 13, at 193ff). 


501 


The Modern Law Review [Vol. 54 


Undoubtedly, if the differences as to the interpretation of patent claims outlined 
in the Improver Corporation decisions continue, they will lead to irreconcilable 
differences as to the understanding of Article 69 and its Protocol between the British 
courts on the one hand, and the German (and probably other Continental) courts 
on the other. A consequence of this will be that patents granted in the same terms 
by the European Patent Office may well be treated as being of crucially different 
scope in different EPC states. Since one of the central features of a harmonised 
legal system is the uniformity of approach and interpretation, the current differences 
can only serve as a barrier to the aims of the EPC. 

The differing interpretations of similar terms of the EPC is not, however, without 
precedent, and in the absence of an overriding appeal body, not surprising. While 
the current differences in understanding may, like the divergences surrounding the 
second medical use exception, be remedied by a change in interpretation,” or the 
introduction of a Patents Appeal court, these decisions remind us that the aim of 
the Protocol,?! that is to harmonise patent interpretation, has not, and arguably can 
never be, achieved in the manner in which it was designed. In the following section 
some of the reasons for the Protocol’s ineffectiveness in regulating interpretation 
will be discussed. 


Regulation of Interpretation 


The harmonisation of patent laws within the contracting states of the EPC involved 
a number of separate stages, the first occurring at the political or diplomatic 
level.” While the implementation of the EPC involved a number of important 
compromises on behalf of individual countries, the relative ease of political integration 
can be attributed, in part, to the supra-national aspect of patent law and the similarity 
of overriding principles.” The next stage in the integration process is the harmoni- 
sation of the respective legal systems. While complete unification is neither possible 
nor desirable, the harmonisation of the legal systems is essential if the overall aims 
of the EPC are to be achieved. Given the importance of interpretation in patent 
law, one of the most important aspects of this second stage is the harmonisation 
of the various styles of interpretation: a task addressed primarily in the Protocol.” 
The problem with this, however, is that, despite the intentions of the drafters of 
the EPC, for a variety of reasons the Protocol has been, and will remain, an ineffective 
means of regulating the interpretation of patent claims. 


20 The potential differences of interpretation in relation to the treatment of second and subsequent medical 
claims between the UK courts and those in Germany and Switzerland, highlighted in re Bayer’s AG’s 
(Meyer’s) Application [1984] RPC 11, and commented upon in Eisai’s Application [1987] OJ EPO 
147; (1985) 16 IIC 83 by the Enlarged Board of Appeal was, in effect, remedied by Falconer J’s 
interpretation in re Schering AG & Wyeth [1985] RPC 545; 17 IIC 101 (1986). As Pagenberg said, 
Schering ‘had been awaited by the interested circles with some anxiety as one of the test cases of 
European legal harmonisation.’ The results were described as satisfactory. Pagenberg, ‘Comment upon 
Schering’ (1986) 17 HC 111. 

21 As will be argued in Part 3, the Protocol also serves a number of other functions. 

22 On the issue of harmonisation of patent laws, see Gall, ‘Legislative and Judicial Powers in Europe 
— How Far is Harmonisation of Patent Law and Practice Possible and Desirable?’ [1988] EIPR 138. 

23 Another factor which is said to have played an important role in the harmonisation of patent laws 
was the willingness to sacrifice and omit certain problems from the harmonisation agenda. For example, 
see Moufang, ‘Patentability of Genetic Inventions in Animals’ (1989) 20 IC 823. 

24 As Bredimas said in relation to Community Law, ‘the legal and political future of the communities 
depends largely on interpretation.’ Anna Bredimas, Methods of Interpretation and Community Law 
(1978) at xvii. 
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Given that the Protocol is basically a political attempt to regulate the legal 
sphere,» one of the main reasons for its ineffectiveness is that, while there may 
be political/diplomatic control of legislation, as Luhman says, only the law can change 
the law. What is meant by this is not that legal systems are insulated from outside 
influences, but rather that it is only within the legal system itself that a change in 
legal norms can be perceived as a change of the law. 


This is not a question of power or influence [nor] does it dény that the environment and 
particularly the political system has an impact on the legal system. But the legal system 
reproduces itself by legal events and only by legal events ... Only legal events . .. warrant 
the continuity of the law and only deviant reproduction, merging continuity and discontinuity, 
can change the law.” 


The upshot of this is that if patent interpretation is to be harmonised there must 
be, in addition to political harmonisation, harmonisation of the legal systems which 
is motivated or led from within the systems themselves.” One of the problems 
with the Protocol, however, is that, for a variety of reasons, it has little or no direct 
impact upon the legal sphere. 

One of the reasons for the Protocol’s ineffectiveness in the legal sphere is that 
there is, at present, an inadequate understanding of patent interpretation. More 
particularly, many of the problems with the Protocol stem from the fact that 
interpretation is presented in a simplistic and unrealistic manner. A reason for this 
and, on a more specific level, one of the most important barriers to the unification 
of patent interpretation, is the way in which the interpretation of patent claims is 
itself perceived within patent law. At present, the most common approach to the 
interpretation of patent claims is shaped by, and limited to, particular concepts: 
concepts which are reflected in the Protocol to Article 69. While, like many 
caricatures, the styles of interpretation outlined in the Protocol reflect aspects of 
past interpretative practices,” problems arise when these concepts dominate the 
way subsequent interpretations are characterised. For example, at the interlocutory 
stage of the Improver Corporation dispute in England, the Court of Appeal was 
confronted with the conflicting decision of Falconer J at first instance? — who 
refused to grant interlocutory relief on the basis that there was no infringement — 
and the decision of the Landgericht of Dusseldorf, which found that the Improver 


25 Itis possible to extend Robin Jacob’s comment that the last sentence of the Protocol was a ‘politicians 
sentence’ to the Protocol as a whole. See Jacob, ‘Claims and Infringement’ in Vitoria (ed) Patents 
Act 1977 (1978) at 67. 

26 N. Luhman, ‘The Self-Reproduction of Law and its Limits’ in G. Teubner (ed) Dilemmas of Law 
in the Welfare State (1986) at p 113. As Luhman argued the political, legal and economic spheres 
cannot replace each other, because no functional subsystem is able to solve the core problems of another 
system. What may happen, however, is that secondary functions within the system are used to interfere 
with the workings of the other systems. For example, the political sphere may be used to minimise 
the conflicts which would otherwise come before the courts reducing the size and scope of the functioning 
system. 

27 For a general discussion of the barriers to legal unification, see Rene David, ‘The International 
Unification of Private Law,’ II International Ency Comp Law ch 5, at 3, 4 (1969). 

28 The first limb of the Protocol reflects what is referred to as the literal style of interpretation (the English 
approach), whereas the second limb of the Protocol reflects the more open approach that is linked 
to the German courts. Given the short lived period of ‘literal’ interpretation in UK, and the arguments 
that UK law was never as literally minded as some have suggested, it is perhaps better to describe 
the styles of interpretation outlined in the Protocol as partially accurate portrayals. That is, in comparison 
to the German approach to the interpretation of the claims, the interpretation of patents in the UK 
law can be described as having adopted a more literal approach. 

29 Improver Corporation v Remington Consumer Products Ltd, Falconer J, Patents Court, unreported. 
See IPD 11048. 
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Corporation’s patent was infringed and, accordingly, granted the injunction.” Of 
this difference Dillon LJ said, ‘[e]ither one has fallen into the error of attaching 
too much weight to the strict literal meaning of the wording used in the claims, 
or the other has fallen into the error of extending protection from a consideration 
of what the description as understood by the person skilled in the art the patentee 
may be supposed to be contemplated. ™! This statement is, in effect, a re-wording 
of the Protocol. The problem with analyses of this type, and in turn the Protocol, 
is that they imply that claim interpretation is dependent upon and shaped by one 
factor: the values which the interpreter attaches to the act of interpretation, such 
as certainty and fairness. While these factors are important in helping us understand 
the nature of claim interpretation, to see interpretation solely from this perspec- 
tive is to ignore the fact that claim interpretation is shaped by a variety of practices 
and concepts, only one of which is the value to which the court should aspire when 
interpreting the claims. As we shall see, one of the reasons for the Protocol’s 
ineffectiveness in regulating and changing interpretation is that it fails to direct itself 
to the multiplicity of factors which actually shape patent claim interpretation. 
The tendency to view interpretation from this narrow perspective is reinforced 
by the fact that one of the common features of the study of the interpretation of 
patent claims is a preoccupation with the exegesis or commentary on the rules of 
patent law. While the rules of patent law clearly play an important role in 
shaping the way claims are interpreted, there are, however, a number of problems 
with viewing interpretation solely from this perspective. First, one of the features 
of exegesis as a mode of analysis is that it tends to highlight the differences, rather 
than the similarities, between decisions. Given that the EPC involves questions of 
comparative law, such rule-based studies may create as many problems as they 
resolve. More importantly, one of the problems with purely rule-based studies of 
law is the belief, often implicit, that these rules are unaffected by cultural and historical 
circumstances. The tendency to view legal rules in this value-free manner is all 
the more tempting in patent law, given the widespread treatment of technologies 
as neutral artefacts. The fact that the rules of patent law are, like the technologies 





30 Improver Corporation v Remington Consumer Products Ltd, District Court of Dusseldorf, unreported. 
The West German decision was decided some five days after Falconer J’s decision. While neither 
court made strict findings of fact, the important point for the purposes of this article is the style of 
interpretation that they adopted. 

31 Improver Corporation v Remington Consumer Products Ltd [1989] RPC 69 at 76 (CA). Appeal from 
Falconer J in the Patents Court as to the grant of the interlocutory injunction. Of this difference Dillon 
LJ said, ‘[t]his is an unfortunate state of affairs in that both courts were seeking to apply the EPC. 
The German court sought to apply the Convention directly; the English court sought to apply the 
Patents Act 1977, which was enacted to give effect to this country’s adherence to the Convention,’ 
ibid, p 74. 

32 For example, the differences of interpretation between the UK and German courts in the Improver 
Corporation decisions can be seen as being linked to the British courts’ emphasis on certainty for 
the sake of third parties, as compared to the tendency in Germany to concentrate upon giving patentees 
fair/adequate protection for their inventions. By selecting particular horizons of interpretation, courts 
are attempting to limit the meaning of the patent claims to a particular set of meanings, and in so 
doing, ensure a particular end result. Alternatively, as the styles of interpretation reflect and are based 
upon certain values (such as certainty and fairness), the differences between them could be seen not 
as differences in conceptual analysis or rules, so much as over the priority to be attached to these 
values or in extreme cases over the existence of the values themselves. 

33 The problem here is not so much with the concentration upon cases and statutes (although this in 
itself creates problems) so much as the way these texts are read: that is, the pre-occupation with exegesis 
and commentary. As such the comments above apply equally to situations which amount to no more 
than a shift of doctrinal reasoning from the level of rules to the level of policies, purposes and goals, 
that is, the exegesis of patent ‘policy.’ 
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which they regulate, culturally and historically shaped, means that to compare 
decisions without recognition or awareness of the cultural and historical factors which 
shaped them may lead to concentration upon matters of little, or no, significance. 

Further problems arise with the exegesis of patent rules if one agrees with those 
who argue that the law is undergoing important changes which render many old 
approaches, in particular doctrinal or rule-based analysis, obsolete.** While there 
is disagreement as to the consequences of these moves, these theorists agree upon 
the growing trend towards what Weber called the materialisation of formal law: 
that is, the decline of formal rationality and with it legal doctrine. In particular they 
argue that ‘the style and structure of law ... is no longer dominated by sheer rules 
(if it ever was); more and more, considerations of policy supplement or replace 
a conceptual approach.’ While the move away from formal reasoning in patent 
law may not be as dramatic as in other branches of the law, there are indications 
of similar transformations occurring. A recent example of formal reasoning being 
supplemented by policy considerations arises in relation to the UK’s entry into the 
EPC, which introduced a new value into the conceptual repertoire of patent judges: 
that of the need to engage in, or at least consider, the political goal of unification 
of convention countries.** In turn, the need for lengthy diplomatic and legal 
negotiations to alter the EPC means that there is more pressure on the judges to 
identify and resolve problem areas, rather than return the problems to Parliament 
for political resolution.” As Maine pointed out in Ancient Law, one of the distin- 
guishing features between different forms of law is the way in which changes are 
brought about. In this respect, the EPC has led to an important change in the nature 
of UK patent law which may add to the trend towards materialisation. 

In addition to creating problems for the exegesist, one of the consequences of 
the new type of law is that efforts to unify through legislation succeed only in framing 
extremely vague and abstract rules — as is shown clearly by the Protocol. More 
importantly, however, is that the new style and structure of law demands different 
cognitive orientations, different methods, different forms of argument. Whether 
one agrees with the arguments about the materialisation of formal law (or that its 
influence in the field of patent law is of importance) if one is attempting to harmonise 
the laws of different nations, the call for a move away from exegesis towards a 
new mode of legal thought must be welcomed. 

Another factor which detracts from the Protocol’s effectiveness in regulating 
interpretation is the form in which the concepts are arranged. Because the Anglo- 
Saxon and German approaches are placed in binary opposition, the Protocol tends 
to imply that these styles of interpretation are diametrically opposed to each other. 
In turn, the form of the Protocol implicitly presupposes that there is a sliding scale 
between these two extremes, the Protocol suggesting a mid-way point as the optimal 


34 For example, see Teubner, Substantive and Reflexive Elements in Modern Law (1983) 17 Law and 
Society Review 239—285 and the references therein. 

35 Friedman and Teubner, ‘Legal Education and Legal Integration,’ p 346 in Integration Through Law: 
Europe and the American Experience Vol 1 Book 3 (1986) (ed) Cappoletti p 373. 

36 This can be seen most clearly in the decision of Schering AG & Wyeth [1985] RPC 545 where, after 
concluding on the basis of the rules of UK patent law that patent protection could not be obtained 
for second medical treatment, Falconer J said that having regard to the desirability of conformity 
with the German and Swiss approaches, that patent protection should be obtained for second medical 
treatment in the United Kingdom. For a similar example of this ‘spirit of cooperation’ see Whitford J 
in B & R Relay’s Ltd’s Application [1985] RPC 1, at 6. 

37 Moufang argued (above n 23, at 832) for a liberal interpretation of Article 53, lit b, EPC on the basis 
that ‘the European patent system itself can only be changed by lengthy legal procedures (including 
diplomatic conferences, ratification procedures, etc).’ 
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style of interpretation.** A reason for this is that the Protocol reflects the ‘certainty 
for third parties/flexibility for inventors’ dichotomy which dominates patent law. 
The problem with such an approach is not that it renders descriptions incorrect or 
wrong, but that in order to find a middle ground between these two extremes, the 
drafters of the EPC were forced to draw the Protocol in a highly abstract language. 
In the inevitable move from the abstract to the specific there is a great deal of room 
for manoeuvre when interpreting. This fluidity of interpretation can be seen in the 
way in which the meanings of terms such as ‘certainty’ and ‘fairness’ in the Protocol 
have themselves been subject to diverse interpretations.” The level of abstraction 
of the language and the consequential fluidity of interpretation and meaning is one 
of the reasons for the Protocol’s lack of success in constraining interpretation to 
particular boundaries. 

One of the most important reasons why the Protocol, on its own, cannot lead 
to the harmonisation of interpretation is that, over time, respective legal systems 
have developed sophisticated sets of languages, concepts and practices — in short, 
traditions — which shape the way understanding and interpretation proceed. While 
politicians may harmonise or standardise particular terms, given that one of the 
features of law is that the universality of the written word always has to be 
supplemented in practice by the peculiarities of the situation in hand,“ these 
unified terms (and the words in the Protocol themselves) must then be incorporated 
within the discourse of a particular legal culture. When traditions approach matters 
differently, the ultimate meaning given to the ‘unified’ term changes.® It is only 
when the ideas behind the Protocol become a part of our legal tradition, rather than 
an attempt to externally regulate the tradition, that the unification of patent inter- 
pretation can be achieved. One of the chief reasons for the Protocol’s ineffectiveness 
in regulating interpretation is that while aspects or elements of a tradition may be 
changed, it is impossible to alter a tradition as a whole. This is not to deny the 
dynamic nature of patent law, nor to suggest that traditions are unalterable, but rather 
to remind us of the inescapable role that tradition plays in shaping interpretation 
and, in turn, the difficulties in changing deep-rooted aspects of a tradition. 





38 Underlying this, like many of the provisions within the drive towards unification, is the presumption 
that there is, or that it is possible to create a legal culture common to the European legal systems. 
An idea which resembles the medieval idea of jus commune and themes within the nineteenth century 
codification movements. 

39 Often the difference between majority and minority judgments can be attributed to which side of the 
dichotomy is favoured. This can be seen, for example, in the House of Lords decision of Van der 
Lely v Bamfords [1963] RPC 61 (HL), where the question was as to the correct construction of patent 
claims. The majority adopted the strict literal approach to interpretation typified in the first limb of 
the Protocol which is concerned primarily with the protection of third party interest. In contrast, in 
Lord Reid’s dissenting judgment, which is more in line with the present German approach, emphasis 
was placed not upon the interpretation of the claims for the benefit of third parties so much as a fair 
interpretation of the claims to protect the patentees against colourable evasions of their monopolies. 

40 For example, the ‘third party certainty’ limb of the Protocol has been interpreted as preventing words 
in a patent claim from being given a generic construction (Hoffmann J, Improver Corporation decision, 
above n 13, at 197), through to the justification for the use of the person skilled in the art as a standpoint 
of interpretation (Improver Corporation above n 12). Given the openness of the language used in the 
Protocol, this diversity is hardly surprising. 

41 As Goody points out, one of the major characteristics of a written as compared to an oral legal tradition 
is the development of generalisations, abstractions and rationalisations; J. Goody, The Logic of Writing 
and the Organisati Society (1986). 

42 Even in Federal s s which have an overriding appeal body to pass judgment on the correct mode 

of interpretatio: Gis is not unusual to see conflicting interpretations between different states, often 

on the basis of*political rather than cultural or institutional factors. See, for example, the divergent 
interpretations bf the Commonwealth Constitution by different state governments in Australia. 
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Another reason for the limited impact of the Protocol is that there are, within 
the respective legal systems, a number of factors which shape the way claims are 
interpreted which are not addressed, either directly or indirectly in the Protocol. 
The existence of these factors helps to explain why, despite the use of the Protocol, 
courts have approached interpretation differently. In the remaining part of this section 
I will outline, albeit briefly, some of these traditional factors which have constrained 
and shaped patent interpretation. 


Traditions of Interpretation 


One factor which may have played a role in influencing judicial approaches to 
interpretation is that in England, unlike Germany, issues of infringement and validity 
are commonly heard in the same court, at the same time. Indeed, one of the features 
of British patent practice, as was implicitly recognised in the Gillette defence,” is 
the way in which the infringement/validity mirror acts as a self-regulating device 
upon the drafting of the patent claims. That is, patentees who draft claims too widely, 
while increasing their chance of catching competitors, correspondingly increase their 
chances of having their patent declared invalid for lack of novelty or inventiveness. 
Thus the emphasis falls upon the patentee to regulate the width of the claims. In 
Germany, however, validity and infringement actions are brought in separate courts 
and traditionally this enabled patentees to argue for different interpretations as the 
circumstances dictated.“ That is, while British patent law has been content to 
allow the infringement/validity mirror to act as a self-regulating device upon the 
interpretation of patent claims, the separation of infringement and validity in Germany 
meant that the task of regulation fell more upon the courts. While this practice may 
now be disappearing,* it helps us to understand why the respective courts have 
approached patent claim interpretation differently. 

Another reason for the differences of interpretation stems from the different roles 
that the court, as compared to the patentee, plays in shaping the final meaning of 
the claims. An important factor in shaping the role of the court as interpreter has 
been the form in which the patent claim appears before the court. In turn, one 


43 The Gillette defence (which is based upon the infringement/validity mirror) gained its name from 
the arguments of Lord Moulton in Gillette v Anglo-American Trading (1913) RPC 465 at 480. For 
a general examination of the infringement/validity mirror in the US, see R. Wepner, “The Patent 
Invalidity/Infringement Parallel: Symmetry or Semantics?’ (1988) 93 Dickinson Law Review 67. 

44 H. Winkler, ‘The Scope of Patent Protection: Past, Present and Future’ (1979) 10 IIC 296; Geissler, 
‘Comment on Moulded Curbstone (Formstein)’ (1987) 18 IC 803. 

45 See Geissler, above n 44. Pagenberg, ‘New Trends in Patent Claim Interpretation in Germany — 
Goodbye to the General Inventive Idea’ (1988) 19 IIC 788, at 792. The ‘Moulded Curbstone’ decision 
marked an important turning point in the way patent claims are interpreted in Germany. As Pagenberg 
argued, the situation in Germany, post-Curbstone, is now more closely aligned with the situation in 
the UK. That is, the decision can be seen as marking the end of the ‘general inventive idea’ in German 
patent law (that is, where the court was willing to look beyond the wording of the claims to the concept 
of the invention). While there are still separate courts in Germany to hear infringement and validity 
litigation, Geissler argued that the Formstein decision modified the previous division of case law on 
infringement and validity. Because of this, a triangular situation between the claim, the infringement 
and the prior art has developed, which will promote self-regulation of claims drafting. 

46 Lord Diplock stressed the relationship between drafting and interpretation at a more general level 
when he said, ‘the resulting Act of Parliament will be couched in language that accords with the 
traditional and widely criticised style of legislative draftsmanship which has become familiar to English 
judges during the present century and for which their own narrowly a ic approach to statutory 
construction, until the last decade or so, may have been largely to blamè 





construction to the Act, is the current English style of legislative draftsmanship.’ Lor 
v Monarch Airlines Ltd [1980] 2 All ER 696 at 705. 
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of the practices which has influenced this has been the approach and attitude adopted 
by respective Patent Offices and Patent Agents. For example, Hoffmann J’s statement 
in the trial decision in the UK in Improver Corporation v Remington that the question 
of infringement is ‘always whether the alleged infringement is covered by the language 
of the claim,’ combined with his general emphasis upon the language of the 
claims, reflects the traditional British practice which placed the obligation upon the 
patentee to define the invention, with a corresponding unwillingness on the behalf 
of the courts to generalise the meanings of the claims beyond their literal or primary 
meaning. Analysis of this style of interpretation must take into account the 
existence of a Patent Office which allowed patentees to make wide generalisations 
in the claims. In contrast, the decision of the Landgericht of Dusseldorf to concentrate 
upon the full meaning of the claims as determined by the person skilled in the art® 
reflects a different tradition of claim drafting. The German court’s willingness to 
generalise beyond the strict meaning of the patent claims must be seen in conjunction 
with the German Patent Office’s practice of allowing only narrowly drafted 
claims. What these factors remind us is that patent interpretation cannot be 
isolated from the institutional and administrative context in which it occurs. 

Another observation that can be made about the respective styles of patent 
interpretation is that they reflect general theories or philosophies about the nature 
and interpretation of law. While legal positivism is usually associated with theories 
about the source of law (that which emanates from a Sovereign), there are parallels 
with those theories of interpretation which seek to restrain meaning solely to the 
text without reference to extra-textual factors. Given the dominance of legal positivism 
in English legal theory, it is not surprising that textual interpretation has also 
dominated legal thought. Hand-in-hand with these theories has been the aversion 
to subjective reasoning and, in turn, a preference for literal interpretation, because 
it provides, or so it is said, more objective analysis." 

In contrast, the more ‘open’ approach of German patent interpretation reflects 
some of the theories of interpretation which have been prominent in German legal 
thought. In particular, German patent claim interpretation resembles the approach 
of theorists who advocated the Interessenjurisprudenz,* arguing that the role of the 
judge was not to interpret literally, but rather to interpret with the best interests 
of the parties in mind. In turn, there are certain similarities between the traditional 
German style of patent interpretation and the Freierechtschule theorists who advocated 
that judges should disregard statutory provisions if they led to injustice or ambiguity. 
That is, there has been, and remains, a strong tradition of non-textual, teleological 
interpretation in German legal thought, as compared to the more literal approaches 
of English legal theory. 








47 Improver Corporation v Remington Products, see above n 13, p 189. 

48 E. Armitage, ‘The Interpretation of European Patents (Art 69 EPC and the Protocol on the Interpreta- 
tion)’ (1983) 14 IIC 811. See also V. Vossius, ‘Claim Drafting and the Supporting Description under 
the EPC and the German Patent Law’ in J. Kemp (ed), above n 4. 

49 Improver Corporation v Remington Products, above n 12. 

50 E. Armitage, see above n 48, at 813-4. 

51 It was said of the British approach to the interpretation of patent claims that ‘[lJiteral interpretation 
for examination purposes is fairly objective but expansion to include a penumbra of equivalents is 
entirely subjective ... which could make examinations difficult and uncertain in operation,’ CIPA 
European Patents Handbook para 8.7.3. 4 

52 For an examination of these different theories of interpretation, see Anna Bredimas, Methods of 
Interpretation and Community Law (1978). For a critical analysis of this perception of the role of 
the German judiciary, see R. Ogorek, ‘Inconsistencies and Consistencies in 19th Century Legal Theory’ 
in.C. Joerges/D. Trubek (eds) Critical Legal Thought: An American-German Debate (1989). 
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Like many such practices and factors, it is impossible to say with any certainty 
how far these theories: of interpretation have been influential or whether this 
co-existence is merely coincidental. Before the importance of these various influences 
can be explained, there needs to be a detailed theoretical, historical and empirical 
examination of patent interpretation. Until this is done, we can do no more than 
speculate as to the various practices that have shaped patent interpretation. In relation 
to patent claim interpretation, what can be said, however, is that we cannot be satisfied 
with explanations that simply tell us which side of the certainty/flexibility dichotomy 
a particular court favoured, nor with accounts which point out similarities and 
differences between judgments. What is needed is an explanation that helps us to 
understand the factors that shape judicial interpretation and, more importantly, the 
institutional practices and languages that shape patent interpretation within the 
discourse more generally. The existence of these institutional practices also means 
the unification of patent interpretation, if it is achieved, will be a slow evolutionary 
process, not some dramatic sweeping away of the old as some of the harmonisation 
rhetoric implies. In turn, because the Protocol fails to address the various factors 
which shape claim interpretation, it will not, on its own, lead to the harmonisation 
of interpretation in patent law.* 


The Protocol’s Failure? 


While it was argued in the preceding part that the Protocol is an ineffective method 
with which to regulate patent interpretation, this is not to suggest that the Protocol 
has failed, nor that it is irrelevant. For so to conclude would mean overlooking 
the fact that, in addition to the attempted regulation of claim interpretation, the 
Protocol serves a number of other purposes. 

We have already come across the argument that the Protocol should be seen as 
a diplomatic compromise introduced to facilitate the speedy enactment of the 
EPC.“ Whatever the origins of the Protocol, it has, during the intervening period, 
occupied a position of growing importance in patent law. While much of this amounts 
to no more than rhetorical noises towards the existence of a unified patent system, 
these noises perform a particular task. In particular, the use of the Protocol acts 
as a reminder to the changing nature of patent law. That is, while the use of the 
Protocol often fails directly to change interpretation, it is perhaps better seen as 
a symbol of change, rather than a vehicle to achieve this result. Another function 
of the Protocol is that it has the ability to act as the medium through which changes 
in the law are introduced. The breadth of the language in the Protocol is such that 
it enables judges to introduce changes in the way they interpret claims, yet at the 
same time, give the appearance of continuity. That is, while the Protocol may not 
provide the direct impetus for change, once this desire arises, it gives the courts 
the opportunity to implement these changes.* 


53 Thus confirming R. Jacob’s prediction in 1978 that the ‘changes in relation to infringement [brought 
about by the Patents Act 1977] will not make much significant difference to the everyday working 
of the patent system’; R. Jacob, above n 25 at 67. 

54 See above at n 6. In so far as the Protocol can be seen as‘a diplomatic device, it has already fulfilled 
the important function of providing an acceptable solution to the member states at the time of the 
drafting of the EPC, and in so doing avoided a potential stumbling block to the successful enactment 
of the EPC. 

55 This is not to suggest that in its absence, the courts would be unable to re-interpret the law, only 
that it offers an easier method to do this. 
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While it was argued above that the Protocol was an ineffective means to change 
interpretation directly, this is not to suggest that the unification of patent interpretation 
is an implausible goal. Indeed it is possible to identify, at a general level, a 
convergence of styles of interpretation occurring between the UK and German patent 
system.°* The lesson to be learnt from this is that the harmonisation that is 
occurring owes more to the spirit of co-operation, understanding and education, 
than to the Protocol itself.” Perhaps the most important lesson to be taken from 
the experience of the Protocol is that, because it offers us insights into the process 
of harmonisation, it provides guidance for the harmonisation of the other areas of 
intellectual property law. Given the Directive on the harmonisation of Trade Mark 
Law and similar moves in the Copyright field, these lessons are particularly timely: 
especially since the 1977 Patent Act is being put forward as a model of change to 
align UK Trade Mark Law with the recent Directive.** In this respect the most 
important lesson to be taken from a study of the Protocol is the need for legal as 
well as diplomatic or political harmonisation. To achieve this aim, it is necessary 
to understand the practices, languages and concepts which shape the legal discourses 
in the respective countries. In short, what is needed is an approach that attempts 
to take into account, rather than ignore, the diversity of legal cultures that falls within 
the umbrella of the countries to be harmonised.’ From this perspective, while the 
Protocol may not lead to the unification of patent interpretation, because it highlights 
some of the problems that we are likely to face in the harmonisation of other areas 
of the law, it warrants close and careful attention. 


56 The Catnic (above n 9) and Moulded Curbstone (above n 9) decisions played an important role in 
this convergence of interpretation. 

57 The EPC Patent Judges Symposia and the growing body of specialist Intellectual Property Journals 
with a European focus are some of the factors which have contributed to this trend. Clearly, the way 
patent law is taught has important contributions to make to this process. 

58 E. Armitage and I. Davies, The Community Trade Mark Directive and Regulation and the Consequences 
for UK Trade Mark Law (1989) at 2. See now the Reform of Trade Mark Law, September 1990, Cm 
1203. In addition, the WIPO Committee of Experts on the Harmonisation of Patent Laws stated at 
its fourth session that when harmonising patent interpretation ‘consideration must be given not only 
to the wording of Article 69 [EPC] but also to the Protocol on its interpretation.’ See ‘International 
News’ [1988] EIPR D—23. 

59 cf Adams’ plea for a fundamental re-examination of the basic principles of UK Trademark law when 
it is brought into line with the EEC Directive on the approximation of the trade mark laws of the 
Member States (OJ 11 February 1989, L40/1). John N. Adams, ‘Trade Marks Law: Time to Re- 
examine Basic Principles?’ [1990] 2 EIPR 39. In addition to the inevitable problems of language, 
one of the central problems of the process of harmonisation is the lack of understanding of what is 
to be changed. While these problems are hardly new (cf Weber’s difficulties of placing English law 
within his sociology of law), at the fundamental level there needs to be an awareness of the differences 
and similarities between the civil and common law traditions beyond the level of the ‘inquisitorial/ 
adversarial’ comparison. 
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A Lost Chance for Compensation in the Tort of 
Negligence by the House of Lords 


Timothy Hill* 


For all the sad words of tongue or pen 
The saddest are these: ‘it might have been!’ 
J.G. Whittier (1807—1892) 


Introduction 


Recently, the doctrine of compensation for a ‘lost chance’ has been subjected to 
detailed judicial and academic attention. Although the House of Lords in Hotson 
v East Berkshire AHA' denied recovery in the instant case, reversing the adoption 
of such a doctrine by the Court of Appeal, their Lordships unfortunately left open 
the question of whether, when a lost chance of recovery or of avoiding loss could 
be proved to result from a breach of duty, compensation for that “lost chance’ was 
recoverable in tort. 

The term ‘lost chance’ is an ambiguous one. It is the aim of this article to show 
that there are in fact two types of chance, namely personal chances and Statistical 
chances, and any claim based upon a ‘lost chance’ involves either a question of 
past fact or a future hypothetical question. Only in cases involving a future 
hypothetical question can there be a lost chance of any value. That is a lost ‘personal’ 
chance. 

An appreciation of these two points is vital to an analysis of a loss of chance 
doctrine, and such an analysis shows that a loss of chance argument has no real 
substance in the way it has been hitherto applied. The loss of a statistical chance, 
standing alone, should not be considered a compensatable loss. 


Damage Defined 


The traditional approach, simply put, is as follows. The damage which forms the 
‘gist of the negligence action’? is the physical injury suffered by a plaintiff. Once 
it has been decided that the defendant has breached the required duty of care, the 
courts focus on determining whether there is a causative link between the breach 
of duty and the physical injury suffered, the traditional test being the ‘but-for’ test. 
The traditional effect has been that any physical injury, ‘more likely than not’ caused 
by the defendant’s breach, will be recoverable. 

But what if the physical injury suffered by a plaintiff is not, on the balance of 
probabilities, likely to have been caused by the defendant’s breach?? Can one 
reformulate the damage suffered, not as the physical injury, but rather as the ‘lost 
chance’ of avoiding the physical injury? Dr Stapleton argues in ‘The Gist of Negli- 


*Exeter College, Oxford. The author would like to thank Andrew Grubb and John Spencer for their advice. 


1 [1987] 2 All ER 908. 
2 Stapleton, ‘Gist of Negligence’ (1988) 104 LQR 213. 
3 For example, Hotson, op cit. 
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gence’ that this would not violate the traditional approach. The damage suffered 
would still have to be ‘more likely than not’ caused by the defendant’s breach. Dr 
Stapleton argues that it is the traditional effects which are bypassed by such a 
reformulation of the destroyed interest. The gist of the negligence action becomes 
the ‘lost chance.’ 

When examining such an argument, an important consideration has to be borne 
in mind. It is in fact possible to distinguish between two types of chances: ‘statistical’ 
and ‘personal.’ A statistical chance can only be an assessment, based on data collected 
from previous unconnected outcomes, giving a probability of that outcome in any 
non-individual case. The average life expectancy of a man is 68 years. This does 
not mean that Hotson had a personal chance, assessed at 50%, of living for 68 years 
or more. The average is a mere statistic. The length of Hotson’s life is dependent 
on genetic and environmental preconditions. The statistics are irrelevant to Hotson 
as an individual; only a personal chance would be peculiar to a particular individual 
and would reflect these preconditions. 

The significance of this distinction lies in the value that one may attribute to each 
chance. Should one, as a matter of policy, compensate for a lost statistical chance? 


A Personal or Statistical Chance? 


Due to a doctor’s misdiagnosis, cancer is not detected in a patient for six months. 
This delay has meant that the cancer has spread, and as a means of identifying the 
extent of such a disease, doctors class the spread of cancer. At the beginning of 
the six-month period the patient had stage one cancer; and by the end of the period 
it has developed into stage two. For predictive purposes, doctors assess the statistical 
probability of long-term survival at each stage. 

The statistic is based on past medical history of previous patients. It is an assessment 
of the probability of long-term survival from past outcomes. At stage one it is, say, 
35%; and at stage two it is 20%. Unfortunately, after treatment the patient still 
dies and a claim is brought for the ‘lost 15% chance’ of long-term survival; 
compensation to be calculated by way of 15% of the value for full liability. 

Such a claim would be based on a misconception. That is the notion that the patient, 
prior to the breach of duty (in this case the misdiagnosis), had a personal chance 
of survival or, in other words, a chance assigned to him as an individual. But the 
statistical chance of survival at any one stage does not relate to any one patient’s 
individual chance of survival at that stage. It is true that the patient has lost a 15% 
statistical chance of long-term survival. But what has he personally lost? He may 
have lost nothing at all, for he may have been one of those patients with stage one 
cancer who would have died anyhow, irrespective of treatment. 

If 100 patients were all in such a position, 65 would die and 20 would survive, 
independent of the negligence; only 15 would survive in the long term ‘but-for’ 
the defendant’s negligence. Consequently, each one of those 15 patients should be 
compensated for full liability (death) and not just 15% of that sum. It is the task 
of the courts to assess into which group the plaintiff fell. This is a question of past fact. 

But in terms of probabilities, it is more likely than not that the plaintiff in the 
illustration would have been in the group of 65 patients who were doomed not to 
survive, rather than the group of 15 who would have survived. What is needed is 


4 Stapleton, ‘Gist of Negligence — Part Il’ (1988) 104 LQR 389. 
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further evidence that connects the particular patient with the class of persons who, 
but for the defendant’s negligence, would have survived in the long term. This will 
‘personalise’ the statistics.* 

For example, in the illustration being used, it might be that the location of the 
tumour was such that treatment would be more complicated than normal. The size 
of the tumour might have meant initial detection would have been unlikely even 
if proper tests had been performed. All of this would tend to show that the patient’s 
chance of survival might have been less than the statistical average; that is, further 
evidence of this type would more likely place the plaintiff in the group of 65. 
Conversely, treatment might have been relatively straightforward as the tumour was 
easily detectable and operable. Then, the plaintiff would more likely be in the group 
of 15. 

In the absence of further evidence, the courts must still decide upon which group 
a patient was in immediately prior to the breach of duty, and to do so the courts 
must resort to the traditional balance of probabilities test. In effect, a patient could 
only have lost either the opportunity of long-term survival or nothing at all. He 
could not have lost a personal chance. 

Thus, if one were to compensate for a loss of chance, one would be compensating 
for a loss of a statistical chance. It should be noted that the traditional rule has been 
to compensate a plaintiff for a peculiar loss he has suffered; a loss personal to him. 
A Statistical chance is not personal to the plaintiff. Moreover, the statistics relied 
upon do not take into account the particular facts of a case, and therefore their 
relevance to that case must be questioned. 

This type of situation, requiring the determination of a question of past fact, cari 
be distinguished from those chances involving future hypothetical questions. 

An example often given is that of a workman on a building site who suffers severe 
head injuries due to the negligence of a fellow employee. He has not been provided 
with a hard hat, and it is found that if he had been wearing such a hat the injury 
would not have occurred. However, workmen in like situations frequently do not 
wear such hats when provided. Therefore, the defendants argue, even if such a hat 
were provided, it is not known whether the plaintiff would have worn it and the 
injury be prevented. Consequently, this gives rise to a future hypothetical question. 
(It is not about what happened but about what might have happened.°) 

A case in point is Dunbar v A&B Painters Ltd and Economic Insurance Co Ltd.’ 
The plaintiff suffered severe injuries as a result of a fall from scaffolding erected 
by his employers (the first defendant). As a result of the negligence of the employers’ 
insurance brokers (the second defendants), the employers were unable to claim an 
indemnity from their insurance company for their liability to the plaintiff arising 
out of this accident. However, the brokers argued that a clause in the insurance 
contract would have given the insurance company an opportunity to repudiate, 
irrespective of their negligence. May LJ quoted, as authority for his decision, Lord 
Diplock in Mallet v McMonagle and McMonagle’: 


In determining what did happen in the past a court decides on the balance of probabilities. 
Anything that is more probable than not is treated as certain. But in assessing damages which 





Consider the dissenting speech of Brachtenbach J in the American case of Herskovits v Group Health 
Cooperative, 99 Wash 2d 609; 664 P 2d 474 at 490 (1983). 

It should be noted, however, that some cases are difficult to reconcile: see McWilliams v Sir-William 
Arrol & Co [1962] 1 All ER 623; Bux v Slough Metals Ltd [1974] 1 All ER 262. 

[1986] 2 Lloyd’s Rep 38. 

[1970] AC 166, 176. 
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depend upon the view as to what will happen in the future or what would have happened 
in the future if something had not happened in the past, the court must make an estimate 
as to what are the chances that a particular thing will or would have happened and reflect 
those chances, whether they are more or less than even, in the amount of damages it awards. 


On this reasoning, it was held that a trial judge should assess the likelihood of 
a reputable insurance company repudiating, and reflect this in the damages payable 
by the brokers by way of indemnity to the insured. Such reasoning is consistent 
with the argument of this article — there is a future hypothetical question raised. 
It cannot be known whether the insurance company would have repudiated or not. 

In sum, a ‘loss of chance’ case should necessarily involve the loss of a personal 
chance; the loss of a statistical chance will not suffice. 


Hotson v East Berkshire AHA® 


Hotson, aged thirteen, fell several feet from a tree and injured his hip. He was taken 
to hospital but his injury was not diagnosed and treated until five days later. The 
boy developed avascular necrosis, which came about as a result of failure of the 
blood supply to the injured hip. The trial judge, Simon Brown J, found as a matter 
of fact that there was a 75% ‘chance’ that the necrosis would have developed even 
if the injury had been treated promptly. That is, there was a 25% ‘chance’ that the 
delay contributed to the development of the condition. 

Such probabilities were arrived at through expert evidence; expert evidence based 
on previous outcomes in similar situations or estimates of such. This gives the patient 
a ‘statistical chance.’ But either Hotson would have developed the condition or he 
would not, even if one cannot ascertain which it would have been. (Either there 
were enough blood vessels intact to supply the injured hip and keep it alive or there 
were not.) He could not have ‘possibly’ developed the condition. A statistical chance 
is attributed to a patient to reflect our uncertainty as to which it shall be. Hotson 
had no ‘personal’ chance that was lost due to the negligence of the doctors. However, 
in deciding that Hotson had a 25% ‘personal’ chance that was lost, Simon Brown J 
jumped from a statistical chance to a personal chance, without any apparent foundation 
for this. 

In the Court of Appeal, Croom-Johnson LJ seemed at first to appreciate a 
distinction between a ‘statistical’ and a ‘personal’ chance, saying: 


If it is proved statistically that 25% of the population have a chance of recovery from a certain 
injury and 75% do not, it does not mean that someone who suffers that injury and does not 
recover from it has lost a 25% chance. He may have lost nothing at all. What he has to do 
is prove that he was one of the 25% and that the loss was caused by the defendant’s negligence. 
To be a figure in a statistic does not itself give him a cause of action. If the plaintiff succeeds 
in proving that he was one of the 25% and that the defendant took away that chance, the 
logical result would be to award him 100% of his damages and not only a quarter."! 


(However, he accepted that in this case Hotson was only asking for a quarter.) 

Unfortunately, Croom-Johnson LJ went on to apply his own analysis incorrectly. 
Discussing the way in which Simon Brown J reached his findings of fact based on 
the presented evidence, Croom-Johnson LJ then considered that such findings of 





9 Hotson v Fitzgerald [1985] 3 All ER 167 (first instance). 
10 Hotson v East Berkshire AHA [1987] 1 All ER 210. 
ll ibid, 223. 
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fact were sufficient to dispose of the appeal. In other words, by implication 
Croom-Johnson LJ must have thought that the plaintiff had shown that he was one 
of the 25% and that an opportunity to avoid necrosis had been lost. But there was 
no such evidence to personalise the data. Although Simon Brown J treated it as 
a personal chance, the findings of fact merely gave Hotson a statistical likelihood 
of being in the category of people who would not have suffered the necrosis but 
for the breach of duty of the doctors. On a balance of probabilities Hotson had not 
shown that he personally had a 25% chance of near complete recovery. Causation 
was not proved. 


It is not the case that in no circumstances can the Joss of a chance ever found an action in 
tort. But it must be where the chance is one personal to the plaintiff and not to the world 
at large, or even ... the world at little. The plaintiff is only entitled to compensation for 
the loss of his own chance and not someone else’s.!? 


Unfortunately, despite these words, the Court of Appeal can be seen as embracing 
the general and unspecific doctrine of compensation for a lost chance.'* 


A Step in the Right Direction 


In Hotson’s case, the House of Lords held" that this was not a case of lost chance 
as the plaintiff had no chance to lose. In other words, the House of Lords refused 
to take the step from a ‘statistical’ to a ‘personal’ chance. Although there was a 
statistical chance that out of 100 boys in Hotson’s position as they arrived at the 
hospital, 25 of them would not, with prompt treatment, develop necrosis, 75 of 
them still would. Consequently, on the balance of probabilities, Hotson would have 
been one of the 75 who would develop necrosis anyhow and thus had no personal 
chance that was lost. On this reasoning, only if 51 or more boys were unlikely to 
develop necrosis could Hotson have proved causation, though he could never have 
had a personal chance. The fundamental question is, what condition was the boy 
in when he arrived at the casualty department. This is a matter of past fact. ‘It did 
not raise any question of what might have been the situation in a hypothetical state 
of facts.’' 

Dr Stapleton considers” that the House of Lords in Hotson concentrated on the 
irrelevant question of whether there was a causal connection, on the balance of 
probabilities, between the negligence and the necrosis. Their Lordships viewed the 
loss of chance question always as one of valuation/quantification and they regarded 
this as releasing them from having to determine whether the loss of a chance would 
be able to form the ‘gist’ of a complaint in negligence. Dr Stapleton regards this 
reasoning as failing to address the essence of the plaintiff's argument, which was 
whether a claim formulated in a different way, in terms of a loss of a chance, was 
acceptable. 

There are two questions raised here. First, should this be considered as a ‘lost 
chance’ case, bearing in mind the distinction between statistical and personal chances? 





12 ibid. 

13 ibid. 

14 Consider Sir John Donaldson MR, ibid, 215—216; Dillon LJ, ibid, 219. 
15 Hotson v East Berkshire AHA [1987] 2 All ER 908. 

16 Lord Mackay, ibid, 915. 

17 Stapleton, op cit, 393. 
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Second, if one were to conclude that cases such as this involved statistical chances 
only, should the courts pursue a policy of compensation for lost statistical chances? 
Dr Stapleton’s criticism of their Lordships’ reasoning assumes that the plaintiff 
had a chance that could be lost and thus be compensated. In fact the plaintiff had 
not shown that any such personal chance existed; this was not a loss of chance case, 
as already explained. Dr Stapleton does not explore this aspect sufficiently; a deeper 
analysis reveals a distinction between statistical and personal chances. When the 
plaintiff arrived at the hospital, it was established on the balance of probabilities 
(as is common with a past question of fact to be established) that the plaintiff would 
have developed necrosis even with prompt treatment and so no chance, that is no 
personal chance, could have been lost due to the negligence of the doctors. 


Compensation for a Lost ‘Chance’ Misperceived 


Turning to the second question, when there has been a breach of duty by a defendant 
resulting in a provable lost statistical chance, should the plaintiff be compensated 
by the defendant? If so, should recoverability depend on whether the plaintiff has 
suffered any physical injury of the nature envisaged? For example, if the incidence 
of leukaemia in children who live within the vicinity of a particular nuclear power 
station is greater than the national average, should all those children be compensated 
for the increased statistical risk of developing the disease, or only those children 
who actually go on and suffer from leukaemia? The point of this article is to show 
that a statistical chance has no compensatable value, and that any attempt to limit 
recovery based upon physical injury suffered would demonstrate a tacit recognition 
of such. 

The aim of the modern law of tort should be to compensate a plaintiff for a personal 
loss which he as an individual has suffered. The aim of the courts should be to 
restore the plaintiff, so far as a monetary award can, to the position in which he 
would have been in, had the defendant not been negligent. It follows from this that 
the courts should only order compensation to be paid when the plaintiff has suffered 
some loss. However, a ‘loss’ must, by definition, be a loss of value. A statistical 
chance has no real value, it is therefore not a loss and consequently not 
compensatable. '* 

Consider the following example." During a trial to decide an issue of paternity, 
the plaintiff introduces expert evidence from a medical school professor. This 
evidence includes the results from a human leucocyle antigen (HLA) test (a test 
which helps to determine parentage). The HLA test involves a technical and complex 
analysis of antigens in the white blood cells of the child, of the mother and of the 
alleged father. According to the analysis of the expert, the test results indicate a 
98.3% probability that the defendant in this particular case was the father of the 
child. (The statistics are probabilities of exclusion.) 

This is, on the face of it, extremely impressive evidence. The evidence seems 
to be saying that there is a 98.3% chance that the defendant is the father of the 
child or, alternatively, that the defendant has a 98.3% chance of being the father. 

But what exactly has the defendant got? He has, in fact, very little — all he has 
is a 98.3% statistical chance. He has no personal chance. The statistical chance 





18 cf Stapleton, op cit, 394. 
19 This example is based on the facts (modified) of the American case Cramer v Morrison (1979) 
88 Cal 3d 873. See also Dickson, ‘Medical Causation by Statistics’ (1982) 17 The Forum 792, 797. 
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is of no real value. Why? Suppose both the plaintiff and the defendant live in London. 
Further, suppose the population of Greater London to be seven million, 50% of 
whom are male, 60% of whom are capable of fathering children. This gives a subset 
of 2.1 million males to consider. Application of the HLA test as used in the example 
would eliminate 98.3% of these males as potential fathers of the plaintiff’s child. 
In other words, approximately 36,000 males in the Greater London area would, 
if the test were to be performed on them, show the same result. That is, in relation 
to each of the 36,000 men, it could be said that there is a 98.3% chance that they 
were the father of the child. More significantly, on a statistical analysis, without 
‘personalising’ the data,” each would have a 98.3% chance of being the father of 
the plaintiff's child! This example should obviously not be taken too far. It merely 
serves to show firstly, how misleading statistics can be if too great a reliance is 
placed on them; and secondly, that a statistical chance has very little or no personal 
value. 

To consider another example already touched upon: the incidence of leukaemia 
in children who live within the vicinity of a particular nuclear power station is 
relatively high. There are, say, five cases per 1,000 children whereas the national 
average is, say, two cases per 1,000 children.”! Should a child with leukaemia be 
allowed to succeed in an action against the company which controls the plant? More 
radically still, should the courts allow a child who does not, at present, suffer from 
this condition, to succeed? 

It is true to say that there is a 40% chance that a child with leukaemia was one 
of the ‘two’ who would have developed the illness wherever they lived; whilst the 
chance of it having occurred due to ‘other reasons,’ as would be the case with the 
other ‘three’ out of the total ‘five’ with leukaemia, is 60%. That is, on the balance 
of probabilities, the leukaemia was not present (ie not caused) as a normal occurrence. 
Has causation been shown? This depends on what the ‘gist of negligence’ is here. 
If the courts are to compensate for lost statistical chances as Dr Stapleton and others 
have suggested, then the lost statistical chance amounts to only 0.003%!” 

Every child who lives within the catchment area for which this increased figure 
applies has suffered a greater statistical risk of developing leukaemia; there are, 
say, 10,000 children in this position. If a child with leukaemia were allowed to 
succeed in an action and recover for a lost ‘chance’ of avoiding the condition, then 
what of the other 9,999 children? If the loss to be compensated is the loss of a 
statistical chance, then all 10,000 children have suffered the same loss, whether 
or not they have leukaemia. If the courts were to link this recovery only to those 
50 or so children who go on to suffer some physical harm, then the courts would 
be drawing an unprincipled line to limit the number of possible claims and close 
the floodgates to potentially extensive litigation.” Further, of those 50 children 
suffering from leukaemia, 20 would have developed the disease anyhow, irrespective 
of the nuclear plant; so these children, harsh as it may sound, are not entitled to 
this compensation. By insisting on the occurrence of some physical injury (the 
leukaemia) would not the courts be tacitly admitting that the true loss is the physical 





20 For instance, incorporating into the statistics the likelihood of any one man having been known to 
the mother, whether the mother was involved in a monogamous relationship with that man, etc. 

21 The average statistical rate of occurrence has been increased for clarity of discussion. The actual rate 
is nearer only one in every 10,000. 

22 Five in 1,000 equates to 0.005%, whilst two in 1,000 equates to 0.002%. Consequently, the increased 
risk is 0.003%. 

23 This was recognised by Dr Stapleton herself. Stapleton, op cit n 4, 395. 
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injury itself and not the loss of a statistical chance also suffered by the 9,999 other 
children? Otherwise, why draw the line there? 

The method of valuation advanced™ for a lost chance is the percentage prob- 
ability theory: the assessment of damages depends on the value of the ultimate 
consequences. It is a two stage process. First, the courts must value the ultimate 
consequence. (For example, £40,000 for a paralysed arm.) The second stage is to 
apply the percentage lost to this value. (A 25% lost ‘chance’ of recovery would 
be valued at £10,000.) The courts, however, would not be compensating for a lost 
‘chance’ — they would, in fact, be compensating for the underlying physical injury. 
By looking to the ultimate consequence, the courts would simply be discounting 
an award to reflect an uncertainty as to whether the defendant actually caused the 
plaintiff’s physical injury and again, this reflects the proposition that a statistical 
chance, standing alone, has no real value. 

It must be stressed that, if the courts are minded to compensate for such a perceived 
loss of ‘chance’ in this way, an unfair result will always be produced. Where the 
ultimate consequence was caused by the pre-existing risk it will be unfair to the 
defendant; the defendant has caused no harm and should not be liable to pay any 
compensation, while the plaintiff will be compensated even though he has probably 
not suffered any loss at the hands of the defendant. It was three times as likely, 
for example, that Hotson suffered necrosis due to the original fall than because of 
the delay in diagnosis. Alternatively, it will be unfair to the plaintiff, because where 
the ultimate consequence was due to the increased risk created by the defendant, 
the plaintiff should be compensated for the full physical injury suffered, and not 
just a proportion of it. 

Hence, cases such as Hotson, which have up to now been seen as involving the 
‘loss of a chance’ per se, should be really seen as involving merely questions of 
past fact plus the loss of a statistical chance. Statistics are relevant, and therefore 
admissible in such cases as are under consideration. However, unless and until the 
data is ‘personalised,’ a statistical chance should not be sufficient to form a 
compensatable loss or, to put it differently, the ‘gist of a negligence action.’ It is, 
in the words of Croom-Johnson LJ, a loss not personal to the plaintiff, but rather 
the world at large; the law within this area should be concerned with involuntarily 
incurred personal risks. 

In cases involving merely lost statistical chances, the courts cannot determine 
which plaintiffs, if any, have suffered a personal loss. If, as a matter of policy, 
it is felt that the plaintiff ought to receive some financial help from the defendant, 
as he might have suffered some personal loss — the plaintiff is ‘innocent’ whilst 
the defendant has been negligent and this is a way of being sure that everyone who 
has suffered a personal loss will be compensated — then it should be recognised 
that policy, not logic, underlies the decision. It would follow that the sum awarded 
should not necessarily be representative of any loss suffered; rather, it would reflect 
our uncertainty as to whether the defendant’s negligence caused the plaintiff s physical 
loss. Unfortunately, however, the effect would be to reward a majority of plaintiffs 








24 Stapleton, op cit n 4, 397, See also King, ‘Causation, Valuation and Chance in personal injury torts 
involving pre-existing conditions and future consequences’ (1981) 90 Yale LJ 1353, 1381—1382; 
Brennwald, ‘Proving causation in ‘loss of a chance’ cases; A Proportional Approach’ (1985) 34 Catholic 
University LR 747, 782—783. The same approach was taken by Simon Brown J in Hotson and by 
Peter Pain J in the earlier case of Clark v MacLennen [1983] 1 All ER 416. 

25 Text ton5. 

26 [1987] 1 All ER 210, 223. 
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who are entitled to nothing, in order to ensure that a minority does receive compensa- 
tion to which they are entitled. It should be stressed that, when a 51% or more 
probability of causation is required, the majority of successful plaintiffs ‘deserve’ 
the award and it is only a minority who do not. Finally, this is too radical a step 
for our courts to take. A fundamental change of policy is involved, which is no 
longer a question of interpretation but rather the introduction of a wholly new principle 
of recovery which ought to be a matter for the legislature. 


The Fate of the ‘Loss of Chance’ Doctrine 


From the decision of the House of Lords in Hotson, at first glance it would appear 
that the doctrine of compensation for a ‘lost chance’ has been thrown out. However, 
a Closer reading of the speeches by their Lordships, reveals that the House of Lords 
unfortunately left open the question of whether a loss of chance may form the gist 
of an action in the tort of negligence. 

Lord Bridge found himself unable to reach a ‘settled conclusion’ regarding a ‘loss 
of chance’ doctrine generally. Although he saw a ‘superficially attractive analogy’ 
between the principles applied in cases such as Chaplin v Hicks and Kitchener v 
RAFA and the principle of awarding damages for the lost chance of avoiding personal 
injury, he considered that ‘formidable difficulties’ stood in the way of accepting 
such an analogy, and that this was not a suitable case in which to reach a settled 
conclusion whether the analogy could be applied.” 

However, Chaplin v Hicks” is distinguishable from such medical cases of ‘lost 
chance.’ In Chaplin, a contract gave the plaintiff a right to belong to a limited class 
of competitors for a prize; a right of considerable value, as Fletcher Moulton LJ 
explained.” To use Dr Stapleton’s words, the ‘gist’ of the negligence was the lost 
right under the contract, not a lost chance. Causation must still be proved; that is, 
on the balance of probabilities, that the defendant’s negligence resulted in a loss 
of that right. Then to value that right, once causation has been proved, one must 
take probabilities into account. Equally, in Kitchener v RAFA,” another often 
quoted analogy, a clear breach of contract by the defendant solicitors deprived the 
plaintiff of a worthwhile action. Again, the ‘gist’ of the negligence was the action, 
not a lost chance. l 


It is, of course, obvious that it is not only actions that are bound to succeed that have a value. 
Every action with a prospect of success has a value and it is a familiar task for the court 
to assess that value where negligence has prevented such an action being brought.?! 


Lord Mackay in Hotson felt that it would be unwise to say that a plaintiff could 
never succeed by proving loss of a chance in a medical case.” He quoted McGhee 
v National Coal Board,” which he said stood for the following proposition: where 
it was proved the failure to provide washing facilities for the plaintiff at the end 
of his shift had materially increased the risk of dermatitis, ‘it was proper to hold’ 


27  Hotson, House of Lords, op cit, 913—914. 

28 Chaplin v Hicks [1911] 2 KB 786 (Court of Appeal). 

29 ibid, 797. : 

30 Kitchener v RAFA [1958] 2 All ER 241 (Court of Appeal). 
31 Lord Ackner, Hotson, op cit, 921. 

32 Hotson, House of Lords, op cit, 916. 

33 McGhee v National Coal Board [1972] 3 All ER 1004. 
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that the failure to provide such facilities was a cause, to a material extent, of his 
developing dermatitis and thus entitled him to damages from his employers for their 
negligent failure, measured by his loss resulting from dermatitis. Material increase 
in the risk of developing dermatitis is equivalent to a material decrease in the chance 
of avoiding dermatitis. 

Lord Mackay proceeded to construct a comparison with Hotson. It may be 
established, for example, that out of 100 people working under the same conditions 
as the plaintiff, 70 contract dermatitis; of 100 people working with washing facilities, 
30 contract dermatitis. Assuming that nothing more were known about the matter, 


in the circumstances of that case [ie McGhee] it was reasonable to infer that there was a 
relationship between contracting dermatitis in these conditions and the absence of washing 
facilities and therefore it was reasonable to hold that the absence of washing facilities was 
likely to have made a material contribution to the causation of the dermatitis.** 


Noting that neither party to Hotson placed much reliance on McGhee, it being 
far removed on its facts, and that the case would shortly be considered by the House 
in another appeal (Wilsher), Lord Mackay concluded: 


Obviously in approaching the matter on the basis adopted in McGhee much will depend on 
what is known of the reasons for the difference in figures which I have used to illustrate 
the position. In these circumstances I think it is unwise to do more than say that unless and 
until this House departs from the decision in McGhee your Lordships cannot affirm the 
proposition that in no circumstances can evidence of loss of a chance resulting from a breach 
of duty of care found a successful claim in damages, although there was no question that 
the House regarded such a chance as an asset in any sense.” 


What exactly did Lord Mackay mean by this? Did he mean that, due to the absence 
of washing facilities in his example, there was a ‘lost chance’ of avoiding dermatitis 
valued at 40%? For if this is what he then meant, on the balance of probabilities, 
it is still not proved that the absence of washing facilities caused the dermatitis, 
and therefore the plaintiff is not entitled to compensation. It was precisely this 
reasoning that led to the decision in Hotson. Lord Mackay did stress ‘in the circum- 
stances of the case.’ What were the circumstances and are they unique? The unique 
circumstances could be that medical evidence of the exact cause of dermatitis when 
the body is covered with sweat and dust is unknown, and thus the percentage increase 
in risk was unascertainable. However, it was known ‘from experience’ that this 
situation does increase the risk of dermatitis, and further, there seemed to be no 
competing cause. Perhaps, though, Lord Mackay was simply referring to industrial 
injuries arising out of disease or accidents which safety precautions can reduce but 
not completely prevent. But Lord Mackay still stressed that there is no question 
of accepting the loss of a chance as an asset. 

In fact, it seems that Lord Mackay was not talking here in terms of compensatable 
loss of chance. Rather, he used McGhee to support how statistics can be used to 
show a ‘link’ between the absence of washing facilities and dermatitis. If there is 
an increase of 40 people developing dermatitis when there are no washing facilities, 
then his Lordship was saying that this points to a ‘link’ between not washing and 
developing dermatitis. More to the point, Lord Mackay was saying that it is 
reasonable to infer a link on such statistics. 

It is the next step in Lord Mackay’s reasoning that appears unacceptable. In saying 





34 Hotson, House of Lords, op cit, 916 (emphasis added). 
35 ibid (emphasis added). 
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‘and therefore it was reasonable to hold that the absence of washing facilities was 
likely to have made a material contribution to the causation of the dermatitis,’ -Lord 
Mackay was assuming that this was a legitimate step to take. It is true that in his 
illustration he did not use the statistics to give a plaintiff a personal chance. But 
he did use the statistics to infer a ‘relationship.’ In Hotson, the trial judge and the 
Court of Appeal both jumped from the statistical to the personal level. By saying 
‘and therefore,’ Lord Mackay used the statistics to make the same inference, namely, 
that the plaintiff in his illustration is one of the extra forty people who, ‘but-for’ 
the lack of washing facilities, would not have contracted dermatitis. In other words, 
he used the statistics to infer causation, which is again to jump from the statistical 
to the personal level. Just because there is a link between not washing and dermatitis, 
this does not make it ‘likely’ or ‘more probable than not’ that in this case the absence 
of washing facilities made a material contribution. 

To borrow a second hypothetical example from Lord Mackay,* take a town 
with only two cab companies, one of which has three blue cabs and the other a 
single yellow cab. The colour-blind pedestrian knocked down by a cab should not 
succeed merely by claiming that there was a 75% chance that the cab that struck 
him was blue; that it was more probable than not that the cab that struck him was 
blue; and therefore the cab company running the blue cabs should be responsible 
in negligence for the hit-and-run. What is needed is further evidence, such as the 
fact that a blue cab was seen in the immediate vicinity at the time of the accident 
or that a large dent, which cannot be explained, has been found at the time on the 
front of a blue cab. Only this further evidence, taken together with the statistics, 
can provide a legitimate inference of causation and justify the ‘and therefore.’ There 
is much case law to this effect.” 

To emphasise: Croom-Johnson LJ in Hotson rightly said that the plaintiff must 
show, on the balance of probabilities, that he was the ‘one’ who would have recovered 
rather than one of the ‘three’ who would not; but he then ‘declared’ that Hotson 
was the ‘one’ and thus ought to be compensated. Similarly, Lord Mackay rightly 
said that statistical chance creates a link, but then went on to declare that it is 
reasonable to hold that the absence of washing facilities made a material contribution. 
In both reasonings there is a jump from the statistical to the personal level. 

What was Lord Mackay compensating for in his illustration? Clearly, he was 
compensating for the dermatitis and not a lost chance since, on the findings of 
causation this was not a ‘loss of chance’ case. Lord Mackay’s reasoning on causation 
involved firstly the determination of a relationship. Unfortunately, he thought this 
legitimised the step that followed, namely ‘and therefore ... a material contribution’ 
in this case. However, this does not follow. Lord Mackay did not say that in his 
example the plaintiff had a 40% chance which he then lost, but rather, that the plaintiff 
could show a link and therefore it was somehow reasonable to hold that it was likely 
the negligence made a material contribution. Consequently, this is why his Lordship 








36 Hotson, House of Lords, op cit, 918. 

37 For example, see the ‘shooting party’ cases of Cook v Lewis (1952) 1 DLR 1, Hogan (1961) 24 MLR 
331; Fowler v Lanning [1959] 1 QB 426, Dworkin (1959) 22 MLR 538. The position is such: A 
and B, out shooting, both simultaneously fire in the direction of C, who ıs hit, but who cannot prove 
which of the two actually shot him. In Fowler, it was argued that the burden of proof in such cases 
was on the defendant to exculpate himself, and if he fails to do so, he shall be liable. Diplock J refused 
to accept this. It conflicts with the basic rule that the plaintiff must prove his case on the balance 
of probabilities, and if it is no more likely that one defendant was negligent than the other then no 
case is proved against either: see W.V.H. Rogers (ed), ‘Winfield & Jolowicz on Tort,’ 13th ed, p 124. 
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said that in McGhee there was no suggestion that the House regarded such a chance 
as an asset in any sense, and which therefore should be compensated. But then, 
what could Lord Mackay have been considering when he said that it is unwise to 
rule that a plaintiff can never succeed by proving a loss of a chance in a medical 
negligence case? 

How is all this affected by Wilsher v Essex AHA?” In Wilsher the plaintiff, an 
infant, was born prematurely suffering from various illnesses, including oxygen 
deficiency. At the hospital’s special baby unit a catheter was twice inserted into 
the plaintiff's vein rather than the artery, and on both occasions the plaintiff was 
given too much oxygen. Later, the plaintiff was found to have an incurable eye 
condition resulting in near blindness. This condition could have been caused by 
excess oxygen but also occurs in premature babies who are not given oxygen at 
birth but who also suffer from five other conditions common in premature babies, 
all of which afflicted the plaintiff. The plaintiff claimed damages, alleging that the 
excess oxygen had caused the eye condition. The medical evidence at the trial was 
inconclusive as to whether the excess oxygen was the cause of, or materially 
contributed to, the plaintiff's eye condition. 

The trial judge, Peter Pain J, following his interpretation of McGhee, held that, 
since the hospital had failed to take proper precautions to avoid excess oxygen being 
administered to the plaintiff, and since the plaintiff had suffered the injury which 
the precautions were designed to prevent, the burden lay on the defendant to show 
that there was no breach of duty and also that the damage did not result from the 
breach. He then held that the defendant had failed to discharge the burden and awarded 
damages to the plaintiff. The Court of Appeal, although not agreeing that the burden 
of proof shifted, affirmed the decision.” 

The House of Lords considered that the decision of McGhee followed the line 
of ‘inferential reasoning’: 


Where the layman is told by the doctor that the longer the brick dust remains on the body, 
the greater the risk of dermatitis, although the doctors cannot identify the process of causation 
successfully, there seems to be nothing irrational in drawing the inference, as a matter of 
common sense, that the consecutive periods when the brick dust remained on the body probably 
contributed cumulatively to the causation of the dermatitis.*° 


The decision of the House of Lords in Wilsher was that the burden of proof remains 
on the plaintiff to prove the causative link between the defendant’s negligence and 
his injury, although that link could legitimately be inferred from the evidence.*! 
This lends support to Lord Mackay’s dictum in the earlier case of Hotson, which 
concerned the possibility of a loss of chance doctrine (as discussed). Such dictum 
can therefore be considered as standing. Consequently, from Lord Mackay’s 
illustration one concludes that it was not a loss of chance case and the question of 
whether one can compensate for a lost chance, necessarily statistical, is still 
unresolved. 


38 Wilsher v Essex AHA [1988] 1 All ER 871. 

39 [1986] 1 All ER 801. 

40 [1988] 1 All ER 871, 880. 

41 Any number of different factors could have contributed to the plaintiff's eye condition and, since it 
had not been proved that it was caused by excess oxygen, the plaintiff had not discharged the burden 
of proof as to causation. 
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The emotive speech and obvious feelings of sympathy for a ‘loss of chance’ plaintiff 
must not let us colour or obscure the real issue — the existence of an ‘evidentiary 
gap.’ Proof of causation should not be accepted on anything less than the balance 
of probabilities, as is common with all civil actions. A loss of chance does not, 
by any means, always denote the loss of a ‘personal chance’; what is necessary 
is an unresolvable future hypothetical question. English courts cannot, at present, 
compensate for the ‘loss of a chance’ when the essential question of past fact involved 
in the determination of causation concludes that the plaintiff in essence possessed 
no personal chance. 

The House of Lords did not use the opportunity afforded in Hotson to clarify 
any limited loss of chance doctrine. It is urged that they do so at the earliest appro- 
priate juncture, before variant ‘loss of chance’ arguments are advanced and accepted 
by the lower courts, as anticipated by Lord Mackay. It should be for Parliament 
to decide whether such rules are to be dispensed with, the causal question bypassed, 
and the policy of compensating for statistical chances begun. It is, in any case, argued 
that such a step would be wrong; the loss of a ‘statistical chance’ has no individual 
value and would lead to an unmanageable influx of ‘loss of chance’ actions. 








42 Hotson, House of Lords, op cit, 919. 
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LEGISLATION 


Rights, Restraints and Pragmatism: 
The Human Fertilisation and Embryology Act 1990 


Jonathan Montgomery* 


The Human Fertilisation and Embryology Act 1990 represents a milestone in 
biomedical regulation. Not only does it finally bring to fruition the long running 
government discussions about the proper limits of reproductive science, it also 
provides the first attempt in English law to provide a comprehensive framework 
for making medical science democratically accountable. Its interest therefore arises 
both from the solutions it adopts for particular issues and from the model of regulation 
on which it builds. If the licensing authority which lies at the heart of its provisions 
proves successful, it is likely to be replicated in the oversight of many controversial 
areas of medical progress.! 

The 1990 Act is also significant as a model for establishing a workable compromise 
between incompatible ethical positions. The issues underlying the provisions of the 
Act are not ones on which a consensus exists within our society. This resulted in 
an unusual Parliamentary history.? The Bill was introduced into the House of 
Lords as a Government Bill but was mostly unwhipped and it contained alternative 
versions of the crucial clause dealing with the permissibility or otherwise of research 
on human embryos. The original text of section 11 provided both an absolute 
prohibition of embryo research and a provision permitting the licensing of such 
research together with the proviso that both clauses could not be in force at the 
same time. 

Thus, while the Government was clear when it introduced the Bill that legislative 
provision had to be made, there was less clarity as to the content of that provision. 
The uncertainty extends back beyond the drafting of the Bill itself. The Committee 
of Inquiry into Human Fertilisation and Embryology (the Warnock Committee) 
received representations from the public, deliberated the issues and reported in 
1984.3 Yet this was felt to be insufficient consultation and a second document to 
elicit comment was published in 1986.4 Only after this second consultation did the 
Government feel able to publish its own proposals in a White Paper.> The primary 
reason for this reticence was the reluctance to deal with matters of conscience as 
Government proposals rather than by way of private members’ bill. This in turn 
springs from the problems of identifying a consensus on such matters. In the event, 
the 1990 Act can be seen as providing an institutional framework in which 
compromises can be worked out rather than enshrining solutions to the disagreements. 


*Lecturer in Law, Southampton University. 


1 See, for example, the Unrelated Live Transplant Regulatory Authority (ULTRA) set up under the 
Human Organ Transplants Act 1989 to approve particular cases of organ transplantation from live 
donors which would otherwise be forbidden by that Act. 

For a fuller consideration of unusual features than is given here, see the General Note to the Act 
in Current Law Statutes Annotated (J M Jacob). 

Cmnd 9314 (1984). 

Legislation on Human Infertility Services and Embryo Research Cm 46 (1986). 

Human Fertilisation and Embryology: A Framework for Legislation Cm 259 (1987). 
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It is appropriate, therefore, to consider briefly why a consensus has proved so difficult 
to achieve. 

Behind the provisions of the Act lie at least two issues of principle on which there 
is wide disagreement and little scope for compromise. The first issue concerns the 
status of the human embryo.’ One the one side stand those who hold that human 
embryos have the same moral status as mature adults from the time of their conception 
onwards and that any steps leading to their destruction must be analysed as a breach 
of fundamental human rights.” From this standpoint, research must be outlawed 
unless it can be carried out without interfering with the embryo’s development. 
Abortion can only be permissible where it is carried-out to protect this same value 
of human life, that is to save the life of the mother.* On the other stand those who 
believe that whatever status should be accorded to the human embryo, it is less 
than that of mature adults and may therefore sometimes be outweighed by the interests 
of adults who stand to benefit from research or termination. The position of principle 
taken by the first group prevents compromise because any concession will necessarily 
be its abandonment. Concessions can be offered only as a tactical ploy to secure 
a regime as close as possible to the ideal.° 

Accepting a less absolutist position on the rights of the human embryo does not, 
however, resolve the issues. It is necessary to determine the strength of the claims 
which are said to outweigh those of the embryo. Those who believe that abortion 
is permissible because the interests of the woman outweigh those of the fetus may 
still believe that the need for research cannot justify killing an embryo.” To carry 
the debate further, it is necessary to consider the strength of the claims to be weighed 
against those of the embryo/fetus. Few would deny that pure research is valuable, 
but whether it outweighs that of the embryo must depend in large part on the 
importance of its application and here there is considerable disagreement. Research 
is largely, although by no means exclusively, expected first to improve our under- 
standing of infertility and how to overcome it, and second to help reduce the incidence 
of genetic disorders. The latter issue is difficult enough, raising the acceptability 
of eugenic approaches to human reproduction. On the former there is even less 
agreement. 

The status of infertility raises the second of the major background issues to the 
1990 Act on which consensus is absent. Much rhetoric has emerged under the slogan 
of ‘the right to reproduce’ but the concept remains an obscure one." It might refer 
to a range of claims. It can refer to no more than the negative right not to be robbed 


6 I shall use the term ‘embryo’ when considering research and ‘fetus’ when discussing termination of 
pregnancy. This is intended to promote clarity rather than to prejudice the debate. Many other words, 
from pre-embryo to unborn child could be chosen. For brief discussions of the relevant biology and 
terminology, see the General Note to the 1990 Act in Current Law Statutes Annotated (J M Jacob) 
and Morgan and Lee, Blackstone’s Guide to the Human Fertilisation and Embryology Act 1990 (London: 
Blackstone Press, 1991) ‘Glossary’ and pp 63—69. 

7 Finnis, ‘The Rights and Wrongs of Abortion: A Reply to Judith Thomson’ (1973) 2 Philosophy and 
Public Affairs 117; reprinted in Dworkin (ed), The Philosophy of Law (Oxford: Oxford University 
Press, 1977). 

8 See for discussion Finnis, “Three Schemes of Regulation’ in Noonan (ed), The Morality of Abortion 
(Cambridge, Massachusetts: Harvard University Press, 1970). 

9 McLean, ‘Abortion Law: Is Consensual Reform Possible?’ (1990) 17 Journal of Law and Society 106. 

10 Brazier, ‘Embryos’ “Rights”: Abortion and Research’ in Freeman (ed), Medicine, Ethics and the 
Law (London: Stevens, 1988). 

11 For discussion see Freeman, ‘Sterilising the Mentally Handicapped’ in Freeman (ed), Medicine, Ethics 
and the Law (London: Stevens, 1988) and McLean, ‘The Right to Reproduce’ in Campbell et al (eds), 
Human Rights (Oxford: Blackwell, 1986). 
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of the capacity to procreate without just cause.'"? At the other extreme it might be 
said to entail a duty on the state to provide services to help overcome infertility. '3 
Between these two versions of the right is a claim that the state should facilitate 
assisted reproduction by removing any rules of law which prevent individuals taking 
steps to overcome their inability to have children. The Human Fertilisation and 
Embryology Act 1990 says nothing about claims of the first two types, but goes 
some way towards meeting the third type of claim in the new status provisions, 
which permit some of those who use assisted reproductive techniques to be defined 
in law as parents (see below) without recourse to a court. 

The strength of claims based on a right to reproduce depends on the way in which 
infertility is classified. If being infertile is to be ill, then overcoming it can more 
easily be said to be a state responsibility. The National Health Service Act 1977 
creates a duty to provide services for the diagnosis and treatment of illness (section 3) 
and defines ‘illness’ as ‘any injury or disability requiring medical or dental treatment 
or nursing’ (section 128). Yet (like kidney dialysis) infertility treatment does not 
cure the underlying problem, but rather overcomes some of its effects. The question 
is: how important is it to overcome them? In the view of some it is a low priority 
and cannot outweigh the interests of embryos: ‘Infertility is a grief, not a disease. 
Those who suffer it are not in pain and are not ill.” Assessed subjectively, 
however, infertility may be experienced as an extreme deprivation, particularly in 
the face of a culture which regards a childless woman as incomplete. 

These background issues are ones on which society is deeply divided. In passing 
the 1990 Act, Parliament could have sought to resolve them, but it will be argued 
here that the bulk of the provisions of the Act do not provide answers to the questions, 
but set up a forum in which they can be debated. Some parts of the Act prohibit 
certain types of research activity outright, the amendments to the Abortion Act 1967 
alter the protection offered for the human fetus and the status provisions do promote 
assisted reproduction in some circumstances. These provisions can be seen as 
resolving debates, but at the heart of the Act is the new statutory licensing authority. 
Here the provisions do promote activities, but are facilitative rather than prescriptive. 
The balance between the competing views of the underlying issues of principle is 
left to be determined within the regulatory structure of the authority, it has not been 
established by Parliament itself. 


A Web of Regulation 


The nature of the forum in which the debates about infertility treatment and embryo 
research are to be carried out is structured by a complex web of discretion, restraints, 
control and accountability. The Human Fertilisation and Embryology Authority is 
to be given powers to oversee the activities of individual health practitioners, and 


12 eg Re D [1976] Fam 185; Re B [1988] AC 199. i 

13 Subject to the usual reservations in the context of health care rights created by professional rationing 
in relation to suitability and resource constraints. See eg R v St Mary’s Hospital, ex p Harriott [1988] 
1 FLR 512 for the former and for the latter R v Secretary of State for Social Services, ex p Hincks 
(1979) unreported but discussed in Finch, Health Services Law (London: Sweet & Maxwell, 1981) 
pp37—39 and R v Central Birmingham Health Authority, ex p Walker (25 November 1987, unreported). 

14 Lord Kennet, HL Deb vol 513, col 1028 (7 December 1989). 

15 See for discussion Zipper & Sevenhuijsen, ‘Surrogacy: Feminist Notions of Motherhood Reconsidered’ 
in Stanworth (ed), Reproductive Technologies: Gender, Motherhood and Medicine (Cambridge: Polity 
Press, 1987). 
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will not be limited to applying standards established by Parliament or government. 
It will be able, indeed required, to develop its own standards of what is acceptable 
and proper. The authority will thus have considerable autonomy. It will not be left 
entirely to its own devices, however, and a series of checks will exist to supervise 
the exercise of its power. 

At a statutory level the 1990 Act establishes the ground rules on which practitioners 
and the Authority will be required to operate. Section 3 sets out a wide-ranging 
prohibition on creating, keeping or using human embryos. Section 4 prohibits the 
storage and use of human gametes. Exemption from these offences is provided for 
those who have been licensed.'* Thus, an extensive dispensing power is conferred 
upon by the Authority. It is not unlimited. Licences may not authorise keeping an 
embryo beyond the appearance of the primitive streak,” placing a human embryo 
in an animal or replacing the nucleus of an embryo (intended to prevent cloning). '* 

In addition to these provisions specifying what may not be authorised, the Act 
also sets down the type of activities which can be licensed (see Sched 2). These 
are, however, broadly phrased, and include in relation to treatment ‘using gametes’ 
and ‘placing an embryo in a woman.’ Licences for research must be ‘necessary 
or desirable’ for specified purposes, but these include ‘promoting advances in the 
treatment of infertility’ as well as increasing knowledge about the causes of 
miscarriages and congenital disease. These are narrower than the text of the Bill 
as originally printed, which would have allowed research to be licensed ‘for the 
purpose of increasing knowledge about the creation and development of embryos 
and enabling such knowledge to be applied.’ However, the purposes for which the 
Authority can grant licences remain defined only at an abstract level. 

Having conferred this considerable flexibility upon the licensing authority, the 
Government has also reserved a number of powers to reduce it. The boundaries 
of the power to license may be contracted and expanded by regulations.'® By 
requiring annual reports to the Secretary of State, detailing both past activities and 
those projected for the following twelve months, the Act seeks to ensure that the 
Authority’s practice can be monitored (s 7). The reports are to be laid before 
Parliament by the Minister. Nevertheless, pending the exercise of the power to make 
regulations, considerable trust is placed in the members of the Authority. 

The Act permits the Authority to exercise a high degree of control over practi- 
tioners. In addition to the power to grant or withhold licences, the Authority will 
be able to issue mandatory directions (ss 23 and 24). Failure to comply with these 
directions will sometimes constitute an offence (s 41(2)), but will always empower 
the Authority to revoke a licence (s 18(1)(c)). Secondly, a code of practice is to 
be drawn up to provide guidance as to the proper conduct of licensees. This is less 
coercive than the power to give directions in that disobedience will not in itself 
constitute an offence, but it may be taken into account by the Authority when 
considering revocation (s 25). 

In practice, this will make it difficult for practitioners to resist the power of the 


16 It should also be noted that prosecutions cannot be brought without the consent of the Director of 
Public Prosecutions (s 42). 

17 This is ‘to be taken’ as appearing not later than 14 days after gametes are mixed, s 4(3). This is a 
strange wording and may allow the prosecution to show that it had in fact appeared earlier, but not 
permit the defence to show that it had not in fact appeared by a later stage. 

18 These restrictions appear in s 3(3); see also Sched 2 para 1(4) prohibiting the licensing of genetic 

5 engineering on embryos. 

19 A number of sections provide for the power to make regulations. Those dealing with the limits of 

the licensing power are subject to positive resolution by each House of Parliament; see s 45. 
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Authority to make policy on controversial matters. The difficulties of the Voluntary 
Licensing Authority in the face of practitioners who are sufficiently confident of 
the rightness of their activities to disregard peer pressure should not be repeated.” 
This will represent a considerable inroad into such people’s clinical autonomy. 
Opportunities to challenge decisions are limited. Appeal against refusal of a licence 
by the Authority’s licence committee lies to the Authority and will take the form 
of a full rehearing (s 20). However, appeal outside the Authority will be available 
only on a point of law (s 21). Consequently, the Authority’s discretion on issues 
of ethical principle will be difficult to challenge. While a web of regulation constrains 
the powers of the Authority in relation to accountability to Parliament for its general 
activities, the rights of individual researchers and practitioners are poorly protected. 

So far the focus of this discussion has been on the framework within which the 
legitimacy of specific practices will be assessed. The reluctance of Parliament to 
set out detailed principles to govern the activities of the Authority supports the 
contention offered at the outset that few issues of principle have been resolved by 
the creation of the Authority. Instead, their resolution has been delegated to a 
relatively autonomous group of ‘the great and the good.’ No assessment of the way 
in which the rights of embryos will be weighed against those of the infertile can 
be made until the Authority begins to work. In this sense, the provisions of the 
1990 Act provide a pragmatic way forward, not an articulation of moral principle. 

The final issue in relation to the Authority concerns its membership. Very different 
conclusions could be drawn about the framework which the Act establishes depending 
on the composition of the licensing body. On one model the purpose of the Authority 
might be to provide a forum for the resolution of the fundamental ethical disagree- 
ments. In this case one would expect the membership to reflect a range of views. 
This would leave fundamental issues open and make the creation of the Authority 
an exercise in democratic accountability. Such an authority would be intended to 
provide a forum for informed discussion and compromise.” On the other hand, the 
aim of the selection process might be to facilitate the collective exercise of responsi- 
bility by the medical profession. This would be the model provided by the Voluntary 
Licensing Authority set up by the profession following the Warnock Report. It would 
make the involvement of non-doctors a way of informing the profession of the views 
of the public rather than an exercise in external scrutiny. A glance at the membership 
list seems to reveal that the latter model is the more accurate. 

The statute ensures that between one third and half of the members will be drawn 
from medical professions and interested researchers.” The membership announced 
by the then Secretary of State, Kenneth Clarke, shows that it will initially be made 
up of eminent public figures. The non-medical health professions will be poorly 
represented, with only Margaret Auld, a leading nurse and midwife, being included. 
A lawyer, Colin Campbell, will take the chair. In addition to another lawyer, Brenda 
Hoggett, there will be a number of non-medical members. Senior religious figures, 
Rabbi Julia Neuberger and Rt Rev Richard Holloway (the Anglican Bishop of 
Edinburgh) will be members. The sociologist Robert Snowden is included. There 





20 Price, ‘Establishing Guidelines: Regulation and the Clinical Management of Infertility’ in Morgan 
and Lee (eds), Birthrights: Law and Ethics at the Beginning of Life (London: Routledge, 1989). 

21 Jabbari, “The Ethics of Infertility Treatment and Embryonic Research: Implications for Legal Regulation’ 
in de Cruz and McNaughton (eds), By What Right? Studies in Medicine, Ethics and the Law (Newcastle- 
under-Lyme: Penrhos Publications, 1989). 

22 Sched 1 sets out the constitution of the Authority. 

23 See the Bulletin of Medical Ethics, August 1990 p 15 for the full list. 
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will also be a senior social worker. Some ‘non-professionals’ will also be on the 
Authority: a television producer, a well-known actress, and a senior bank official. 
There will be a nearly exact equal representation of the sexes. 

In summary, the Human Fertilisation and Embryology Authority has been entrusted 
with considerable powers to determine what embryo research and infertility treatment 
will be carried out. A system of checks and balances has been created which will 
allow for the Authority to be accountable to Parliament but many of the normative 
principles to be applied will be established neither by the law nor by democratic 
discussion. In essence, the creation of the Authority is a pragmatic exercise in 
facilitating medical advances rather than a principled approach to the vindication 
of rights. 


Status Provisions 


As indicated earlier, the 1990 Act does go some way towards recognising the 
difficulties presented to the infertile by existing legal rules. Under the common law 
principles of legitimacy and the provisions of the Family Law Reform Act 1987, 
the legal relationship between father and child follows from the existence of a blood 
tie between them. This serves to frustrate attempts to overcome infertility by defining 
many children born following assisted reproduction as attached in law to people 
other than those who propose to bring them up. Thus the right to overcome infertility 
is impaired in that attempts to do so are obstructed by the requirement to go to court, 
either through the adoption process or for lesser orders in relation to parental 
rights” or custody to confirm your status over your ‘own’ child. The awkwardness 
of this position is exacerbated by the differing effect of the rules according to the 
precise techniques used.” 

The 1990 Act seeks to overcome these problems by introducing a new framework 
of status provisions. These new rules will allocate parental status without the need 
to litigate the issue. The fundamental principle in relation to maternity will be that 
the birth mother is to be the mother (s 27). So far as paternity is concerned, the 
husband of a woman assisted to carry a child% will be treated in law as the father 
unless he did not consent to the assistance (s 28(2)). As under section 27 of the 
Family Law Reform Act 1987, it remains irrelevant that he consented only on the 
basis that another person would care for the child. This should be contrasted to 
the fact that a man who donates sperm can be excused from parenthood by virtue 
of section 28(6).?” If, and only if, this rule fails to provide a legal father for the 
child, a man whose partner has been assisted by a licensed practitioner shall be 
treated as the child’s father notwithstanding the lack of a blood tie or marriage to 
the birth mother (s 28(3)). Further, if either of these general rules lead to the 
identification of a legal father, then any other claimant will be excluded (ss 28(4) 
and 29). 


24 Family Law Reform Act 1987, s 4. 

25 For discussion of these issues see Montgomery, ‘Assisted Reproduction after the Family Law Reform 
Act 1987’ [1988] Fam Law 23 and Montgomery, ‘Constructing a Family — After a Surrogate Birth’ 
(1986) 49 MLR 635. 

26 Earlier problems caused by the uncertain application of the term ‘insemination’ in relation to different 
techniques of assisted reproduction have been overcome by the wider terminology of s 28. 

27 This subsection also declares that where sperm are used after the donor’s death the donor will not 
be the father of the child in law. This will avoid a number of difficulties in relation to inheritance. 
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In addition to these general principles a specific provision, now section 30, was 
introduced at a late stage in the House of Commons in response to a well publicised 
particular case.** Under section 30 a qualified person may apply to the court within 
six months of the child’s birth for an order that they shall be treated as a child’s 
parents despite the application of sections 27, 28 and 29. In order to qualify, it is 
necessary for applicants to show that they are over eighteen and married to each 
other, that at least one is a genetic parent to the child (although another woman 
gave birth), that the child is resident with them, that those who are otherwise treated 
by law as the parents have unconditionally agreed to the making of the order (if 
they can be found), and that no money has changed hands other than in respect 
of reasonable expenses unless authorised by the court.” 

The provisions of section 30 demonstrate the worst features of a legislative system 
which allows anecdotal evidence to determine the shape of reform. The sections 
which precede it seek to enshrine a uniform set of principles in which priority is 
given to those whose link with a child derives from the birth, either directly or through 
partnership with the woman who gives birth. There remain problems with these 
principles, and in particular with the rejection of the role of choice in determining 
who should be treated as a parent. Section 28(2) will perpetuate the current position 
where the adult least expecting to be treated as a father, the spouse of a surrogate 
mother, may be given paternal status. The amendments made to the Surrogacy 
Arrangements Act 1985 make it clear that no agreement for the transfer of parental 
rights (to be ‘parental responsibility’ under the Children Act 1989) will be enforceable 
(see s 36 of the 1990 Act). Nevertheless, they at least attempt to be consistent. 

In contrast, the. section 30 provision seeks to describe as narrowly as possible 
the circumstances of the particular case which had arisen without concern for the 
principles which it enshrines. It adopts all the possible types of parental link (ie 
genetic, social, consensual and marital) save the gestational link. It is unclear why 
there should be no provision permitting stable unmarried couples to apply. A court 
will only make an order if it will promote the welfare of the child,*' if there is 
reason to deny recognition to an unmarried couple’s claim it can be done in the 
interests of the child, not as a result of prejudice. Nor is it apparent why the model 
of the Children Act 1989 could not have been used to permit a person with any 
of the types of parental link outlined above to apply to the court for leave to seek 
a parental responsibility order. The Children Act uses this leave procedure in relation 
to section 8 orders in order to ensure that no-one is prevented by the law from making 
a case for an order in the interests of the child.* If this approach were extended 
to orders granting parental responsibility under section 4 of the 1989 Act, then a 
more flexible framework could have been created which would embrace not only 
the specific case which prompted the passing of section 30, but also other types 
of surrogacy relationship. 


28 See [1990] Fam Law 118 and 282; a letter to The Times from D Forrest, the solicitor representing 
the parents, on 28 February 1990; and the two cases Cumbria CC v X, The Times, 25 June 1990 
and Re W, The Guardian, 30 October 1990. 

29 Presumably retrospective authorisation will be possible as in Re Adoption Application (Surrogacy) 
[1987] 2 All ER 826 construing a similar provision in the Adoption Act 1976. 

30 See Montgomery, ‘Assisted Reproduction after the Family Law Reform Act 1987’ [1988] Fam Law 23. 

31 By virtue of s 30(8)(a) the hearing is classified as ‘family proceedings’ so that the welfare principle 
set out in the Children Act 1989 will apply and the court, if it thinks it appropriate, will be entitled 
to make an order under s 8 of the 1989 Act instead of the one sought. 

32 Children Act 1989 s 10. 


July 1991] Human Fertilisation and Embryology Act 1990 
New Abortion Laws? 


At first glance the changes made to the Abortion Act 1967 by section 37 of the 
new Act appear substantial. The original grounds for medical termination of 
pregnancy are repealed and a new regime replaces it. Four grounds will now be 
available. However, on closer inspection, the new grounds are in fact closely related 
to the existing law. Under the current provisions the Abortion Act gives way to 
the Infant Life (Preservation) Act 1929. Consequently, the grounds on which 
terminations may be carried out are set out in two separate statutes. Section 37(4) 
of the 1990 Act reverses the priority of the statutes, so that a doctor whose actions 
are permitted by the 1967 Act will have a defence to a prosecution under the Infant 
Life (Preservation) Act. One consequence of this reversal is that the grounds 
permitting late terminations set out in the 1929 Act have now had to be incorporated 
into that of 1967. This tidying up exercise accounts for many of the changes to 
the grounds for termination, which are therefore largely to be seen as consolidating 
provisions rather than substantive changes. The extent to which there have been 
significant alterations can be seen by a closer consideration of the four new grounds. 

Under the first, which only applies to pregnancies of twenty-four weeks duration 
or less, termination will be justifiable where ‘the continuance of the pregnancy would 
involve risk, greater than if the pregnancy were terminated, of injury to the physical 
or mental health of the pregnant woman or any existing children of her family.’ 
The substance of this ground is identical with one of the two justifications lumped 
together in the current section 1(1)(a) of the Abortion Act 1967. The only new aspect 
of the provision is the introduction of the twenty-four week time limit. 

The extent to which this is a significant development depends upon the difference 
between a line drawn at twenty-four weeks and one at the point when a fetus becomes 
capable of being born alive. Under the existing law the defence set out in the Abortion 
Act is unavailable once the 1929 Act applies, and that is when the fetus becomes 
‘capable of being born alive.’ That is presumed by law to be the case once twenty- 
eight weeks has been reached,* but is generally thought to occur earlier, at about 
twenty-four weeks. The case law has established that a fetus of eighteen weeks or 
less would not be so capable as its lungs would be insufficiently developed to allow 
it to breathe.” The most recent relevant decision, Rance v Mid-Downs HA and 
Storr, indicated that an ability to breathe, even if only for an hour, would suffice. 
It may be that this would indicate a stage of development reached before twenty- 
four weeks. If so, then that decision reduces the circumstances in which terminations 
were thought to be permitted under the existing law, and makes the reforms introduced 
by the 1990 Act a liberalisation. However, the twenty-four week line is probably 
best seen as a codification of existing medical practice. If this is correct, the ground 
in the new section 1(1)(a) makes no substantive change. 

The remaining three grounds introduced by the 1990 Act are subject to no cut- 
off, whether at twenty-four weeks or the point at which the fetus is ‘capable of being 
born alive.’ The removal of the later limitation would at first seem to be a major 
liberalisation, but in fact it is significant only in relation to the fetal handicap ground. 


33 For a full review of the effect of the Act in this area see J Murphy, ‘Cosmetics, Eugenics and 
Ambivalence: The Revision of the Abortion Act 1967’ [1991] JSWL (forthcoming). 

34 Infant Life (Preservation) Act 1929 s 1(2). 

35 Cv S§ [1987] 1 All ER 1230. 

36 [1991] 2 WLR 159, [1990] 2 Med LR 27, using R v Handley (1874) 13 Cox CC 79 as an aid to 
construing the 1929 Act. 


531 


The Modern Law Review [Vol. 54 


Grounds (b) and (c) of the new regime can be argued to be no more than the introduc- 
tion into the Abortion Act of the provisions of the Act of 1929. Consequently, 
although the law is to be found in a new place, its terms remain the same. This 
argument depends on the interpretation of the phrase ‘preserving the life of the 
mother’ which describes the only circumstances in which abortions could be 
performed under the 1929 Act. The new provisions justify terminations to ‘prevent 
grave permanent injury to the physical or mental health of the pregnant woman’ 
(the new s 1(1)(b)) and where ‘the continuance of the pregnancy would involve risk 
to the life of the pregnant woman greater than if the pregnancy were terminated’ 
(the new s 1(1)(c)). 

The difference between the latter phrase and the terms of the 1929 Act is limited 
to that between doing something in good faith for a purpose and requiring the 
balancing of risk. Given the difficulty of impugning the good faith of a doctor, this 
difference is probably immaterial.” The former phrase provides more problems. 
In R v Bourne, Macnaghten J directed the jury that the phrase ‘preserving the life 
of the mother’ covered cases where ‘the probable consequence of the continuance 
of the pregnancy will be to make the woman a physical or mental wreck.’** There 
will have been an alteration in the law only if ‘grave permanent injury’ is to be 
construed differently from something which makes the woman a wreck or if 

- ‘necessary’ indicates a higher burden of proof than the good faith requirement.” 
It seems unlikely that these changes affect substantive reforms and if this is so, then 
these two grounds are no more than a consolidation of the existing law. 

The final ground under the new regime does introduce a significant liberalisation 
of the law. Under the new section 1(1)(d), where there is ‘a substantial risk that 
if the child were born it would suffer from such physical or mental abnormalities 
as to be seriously handicapped’ then abortions will be permissible up until the point 
of birth. There is little guidance as to the meaning of these words. Although it has 
been suggested that cases dealing with seriously handicapped newborn children might 
provide guidance, recent cases have moved away from setting out principles 
towards entrusting the decisions to parents and health care professionals. Thus, 
suggestions that a child should be kept alive unless its life would be ‘intolerable,’ 
‘bound to be full of pain and suffering’ or ‘demonstrably so awful that the child 
must be condemned to die’ have been rejected because it would be wrong to adopt 
quasi-statutory guidelines.*! This means that the new provisions introduce a con- 
siderably expanded discretion in the hands of the medical profession to perform 
late terminations on the basis of fetal handicap. Indeed, it has been argued by 
pro-life observers that the reforms will allow terminations ‘for any reason at all, 
from harelip to hair colour.’® 

Some degree of increased administrative supervision will be introduced. The effect 
of the removal of the time limits will be to some extent mitigated by the continued 
restriction of terminations after twenty-four weeks to NHS hospitals. The amended 


37 Rv Smith [1974] 1 All ER 376. 

38 [1939] 1 KB 687, 694. 

39 In assessing the risk of injury, doctors may take into account the woman’s actual or foreseeable 
environment, Abortion Act 1967 s 1(2) as amended by s 37(2) of the 1990 Act. 

40 Mackay v Essex HA [1982] QB 1168, 1180. 

41 Re J [1990] 3 All ER 930 rejecting submissions based on Re B [1981] 1 WLR 1421. 

42 See Morgan, ‘Abortion: The Unexamined Ground’ [1990] Crim LR 687 for discussion of the fetal 
handicap ground. 

43 Finnis & Keown, “The effects on the Abortion Act 1967 of amendments passed by the House of 
Commons on Tuesday, 24 April 1990,” an undated open letter. 
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notification forms will require doctors to make a statement of the clinical condition 
of the woman or the fetal handicap in relation to abortion after this stage of the 
pregnancy.“ This latter step is intended to preclude the use of the so-called statis- 
tical argument, where it is said that pregnancy is intrinsically dangerous, to justify 
routine termination. The reforms also make it clear that the selective reduction 
of multiple pregnancies is justified only if the Abortion Act provides a defence,** 
and confer on the Secretary of State the power to make regulations permitting the 
use of abortifacient drugs, if they become available, in premises other than NHS 
hospitals or approved nursing homes. This latter provision will facilitate the use 
of the drug RU486 should it be licenced for prescription in England and Wales. 


Conclusion 


There is no doubt that the passing of the Human Fertilisation and Embryology Act 
1990 is a significant event. Whether or not the amendments to the Abortion Act 
1967 make substantive changes, the consolidation into a single place and the new 
terminology will simplify the law. They will not satisfy extremists in either the pro-life 
or pro-choice lobby, but it is unlikely that a government will allow abortion to feature 
in its own legislative programme again in the near future. The new status provisions 
will settle some issues, but it is likely that new difficulties will soon emerge. It 
may be that in this context the reforms to be introduced by the Children Act 1989 
will, in the long run, prove more important. 

The main interest of the new Act lies in the licensing system which it sets up. 
The implications of this framework cannot easily be assessed at this stage. If it results 
in clarity of principle and consistency of practice, then it may represent a major 
step forward. However, it cannot be said that the Act itself resolves the fundamental 
issues. Removing these matters from the wider public debate and entrusting them 
to hand-picked individuals may be a pragmatic solution to pressing problems, but 
it is unlikely to satisfy the pressure groups for long. There will be continuing pressure 
on the Government to use the powers which it has reserved to restrict research through 
regulations. It is unlikely, therefore, that the Act represents the last word on embryo 
research. 

In the wider context, the model which the licensing authority offers for the future 
regulation of bioethical advances must be assessed. Among its attractive features 
is the provision for continuing review of professional practice. By building flexibility 
into the powers of the Authority the framework allows for new problems to be tackled 
without the need for recourse to Parliamentary time. The long delay between the 
initial investigations of the Warnock Committee and the ultimate legislation should 
not need to be repeated. In this the value of a standing committee is recognised 
and this will reinforce calls for a national bioethics body.” A second welcome 





44 Lord Mackay LC, HL Deb vol 522, col 1040 (18 December 1990); Sir Donald Acheson (Chief Medical 
Officer) and Mrs A A B Poole (Chief Nursing Officer), PL/CMO(90)13, PL/CNO(90)12, 26 November 
1990. See now the Abortion Regulations 1991, SI 1991 No 499. 

45 For discussion of the statistical argument see Keown, Abortion, Doctors and the Law (Cambridge: 
Cambridge University Press, 1986) pp 128—134. 

46 Abortion Act 1967 s 5(2) as amended by the 1990 Act s 37(5). 

47 Kennedy, The Unmasking of Medicine (London: Granada, 1983) p 120; Lee, ‘Re-Reading Warnock’ 
in Byrne (ed), Rights and Wrongs in Medicine (London: King’s Fund, 1986); Capron, ‘A National 
Commission on Medical Ethics’ in Byrne (ed), Health, Rights and Resources (London: King’s Fund, 
1988); Warnock, ‘A National Ethics Committee’ (1988) 297 British Medical Journal 1626. 
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feature of the new framework lies in its comprehensiveness* and the hope that 
creating a single body to supervise practice will lead to the emergence of coherent 
principles. This is in contrast to the more general failure to co-ordinate policy-making 
on bioethics.” 

Nevertheless, when the new framework is considered in terms of its effectiveness 
as a method of making health professionals accountable, a more cautious welcome 
is in order. In general, English law has been reluctant to intrude on the clinical 
freedom which health professionals, and particularly doctors, have established. 
Some features of the way in which the new Authority is to operate will make the 
professions responsive to lay concerns. There are lay members on the Authority, 
reports to Parliament and the possibility of more precise Government control. 
Nowhere, however, is there any guarantee that those most affected by the matters 
at stake will have a voice. Lay participation is sought through the benevolence of 
the great and the good, not by empowering consumers. As a result, the practical 
effect of the powers given to the licensing authority may turn out to be more the 
centralisation of medical power than the opening of professional values to public 
debate. 


Integrated Pollution Control in the Environmental 
Protection Act 1990: A Coming of Age of 
Environmental Law? 


Michael Purdue* 


The Emergence of Environmental Law 


Environmental law has suddenly sprung into prominence in the last few years. The 
subject now has its own specialist association, the United Kingdom Environmental 
Law Association. There are several periodicals devoted to the subject; the Journal 
of Environmental Law being perhaps the flagship. Those interested in the subject 
are continually bombarded with news of conferences aiming to provide expert analysis 
on the latest changes in the law and practice. Yet the scope and nature of the subject 
is still ill-defined and there is a lack of identifiable environmental law principles. 

The form of environmental law is a pragmatic mixture of chiefly judge-made private 
law and statutory systems of regulation carried out by public bodies. In this the 
subject is by no means unique but more important is the lack of a coherent set of 
environmental principles and rights. However, there are signs of change. In this 
respect, European Community environmental law has been particularly important 
in evolving principles and values and, now that the Community’s role in legislating 


48 For issues which the Act does not deal with see Morgan and Lee, Blackstone’s Guide to the Human 
Fertilisation and Embryology Act 1990 (London: Blackstone Press, 1991) pp 28—32. 

49 Kennedy & Stone, ‘Making Public Policy on Medical-Legal Issues’ in Byrne (ed), Ethics and Law 
in Health Care and Research (Chichester: Wiley, 1990). 

50 Foran overview, see Montgomery, ‘Medicine, Accountability and Professionalism’ (1989) 16 Journal 
of Law and Society 319. 


*University of Newcastle upon Tyne. 
I would like to thank Richard Macrory for commenting on a first draft. 
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on environmental matters has been put on a secure legal footing by the Single 
European Act, regulations and directives based on these principles will increasingly 
impinge on the legal systems of the member states. The scope and significance of 
European Community law has recently been assessed by Philippe Sands in this 
review! and so here I will not rehearse those community law principles. Before 
addressing Part I of the Environmental Protection Act 1990 and the new systems 
of Integrated Pollution Control and Air Pollution Control which it creates, however, 
it would seem useful to attempt to set out briefly the principles, rights and methods 
(derived from Community law and elsewhere) which are currently being put forward 
as the framework for environmental law and policy. 


Environmental Principles, Rights and Methods 


The Preventative Principle 


That pollution should be prevented may perhaps be seen to be self-evident and the 
Second European Community Action programme (1987—91) is more specific in 
that it talks of ‘preventing the creation of pollution at source,’ thus involving the 
means of prevention. Complete prevention of pollution, however, is both practically 
impossible and politically infeasible. In this respect it is significant that, during passage 
of the Environment Protection Bill through committee in the Commons, whenever 
the opposition complained that the provisions would not eliminate a particular kind 
of pollution, Conservative members were quick to ask whether this was really Labour 
policy as it would result in the closure of certain sectors of industry. This thrust 
caused obvious embarrassment on the Labour side. So the principle is really no 
more than a goal or objective. 


The Precautionary Principle 


This principle seems to have originated in West Germany, and literally the German 
word ‘Vorsorgprinzip’ means ‘precaution or foresight.’ However, it has come to 
mean the minimisation of the risk of pollution and it is interesting to note that the 
recent White Paper, This Common Inheritance: Britain’s Environmental Strategy,’ 
adopts a qualified version of this principle when it states that: “Where there are 
significant risks of damage to the environment, the Government will be prepared 
to take precautionary action to limit the use of potentially dangerous pollutants, 
even where scientific knowledge is not conclusive, if the balance of likely costs 
and benefits justifies it.’* This last reference to balance emphasises again that this 
is not an absolute principle and its application must be guided by another P principle; 
the proportionality principle. | 

An interesting example of what is in effect a statutory adoption of the precautionary 
principle is the United States Clean Air Act 1982, which requires emission standards 
to be set at levels which provide an ample margin of safety. The United States courts 
have held that this does not mean that standards have to be risk-free and that once 





1 See P. Sands, ‘European Community Environmental Law: Legislation, the European Court of Justice 
and Common-Interest Groups’ (1990) 53 MLR 685. 

2 Twelfth Report of the Royal Commission on Environmental Pollution, Cm 310 (February 1988) 
pp 11~12. 

3 Cm 1200 (London: HMSO, 1990). 

4 ibid, at para 1.18. 
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the level of risk is established the standard set by the regulatory authority can take 
into account factors of cost and technical feasibility. On the other hand, the courts 
have held that an acceptable margin of safety was the overriding consideration and 
not costs and technological feasibility.‘ 


The Polluter Pays Principle 


The basic idea is that costs should be internalised by the producer of the pollution 
and not passed on to someone else. What makes this a very elusive principle is 
that it is not clear whether it means that the person producing the pollution should 
pay for all costs of eliminating pollution or whether he must pay to continue pollution 
or even that there is an acceptable level of pollution and, if the polluter does not 
exceed that level, he does not have to pay at all. The phrase is also misleading because 
in practice it is not really the polluter who pays in the end but the consumer of 
his product through higher prices; though this can be justified in that the consumer 
previously benefited by the pollution by obtaining the product at a low price. All 
these three principles can be traced in the equally attractive but vague term ‘sustain- 
able development’ which argues that fairness to future generations entails cautious 
anticipatory policies which outlaw short term gains.® 


Rights 


English lawyers are traditionally concerned with procedural rights and remedies 
and the rights which can be put forward as environmental rights really just reflect 
these traditions. These include the right to information about environmental data, 
the right to public participation in decision making and the right for individuals 
themselves to be able to initiate prosecutions and enforcement procedures. 


Methods of Control 


Regulation 

This is often described in military terminology as a system of ‘command and control’ 
and usually involves the vesting of a public authority with the power to license a 
particular activity, thus giving the authority the ability to command and control the 
activity. Apart from the question of what stage in the pollution pathway should be 
controlled, the main argument in this area has been over whether the law should 
fix specific standards of emissions or leave it to the regulating authority to use 
discretion to fix the appropriate standard to the particular circumstances. The 
arguments over which is the better method of control and the supposed differences 
between the United Kingdom’s approach and other community member states are 
now well documented.? Many commentators would now accept that no one 
approach is right or exclusive and that a belt and braces approach is needed; especially 
in the case of the emission of substances which are particularly harmful. This could 
mean that one would have minimum fixed standards on all emissions with a duty 
to impose stricter standards where this was necessary to comply with statutory quality 








5 See National Resources Defense Council v US Environmental Protection Agency (1989) | Journal 
of Environmental Law 65. 

6 Foran exhaustive analysis of this term see Pearce, Blueprint for a Green Economy (London: Earthscan 
Publications, 1989) chap 2. 

7 See in particular Haigh, EEC Environmental Policy and Britain (Essex: Longman, 2nd ed, 1989) chap 3. 
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objectives for a particular area. This would allow even a small level of discharge 
to be prohibited if it would breach the quality objectives and impose minimum 
standards even where there was no question of breaching the quality standards. 

Another important issue relating to regulation is the need for cross-media controls 
or what is often known as the best practical environmental option (BPEO). Tradi- 
tionally, systems of regulation have been developed for distinct pollution pathways 
or media such as air, water and land, often with distinct legal regimes and different 
regulatory bodies. This can lead to polluters seeking out the easiest and cheapest 
route which may not be the best solution environmentally. In particular, discharges 
into one medium may result in the transfer of pollution to another medium, as when 
discharges into the air affects both water and land. According to the Royal Commis- 
sion on Environmental Pollution, BPEO is the outcome of a systematic consultative 
and decision-making procedure which emphasises the protection and conservation 
of the environment across land, air and water and establishes ‘for a given set of 
objectives, the option that provides the most benefit or least damage to the 
environment as a whole, at an acceptable cost, in the long term as well as the short 
term.’® It may be noted that the use of the term ‘practical’ emphasises once again 
the need to balance benefits and costs: the best environmental option would be a 
much more radical concept. This principle of BPEO can be applied at different stages. 
It can be used to determine whether particular demands for energy should be reduced 
or whether a new power station of particular design should be built. More narrowly 
it can be used to determine whether there should be a discharge into one medium 
rather than another; a process which has been called integrated pollution control. 
BPEO also raises the question of the need for one regulatory body rather than a 
patchwork of bodies operating in different areas. 


Tortious Liability or a Duty to Compensate for Loss 

The common law of tort can, of course, provide a deterrent to would-be polluters 
by giving a right to damages to those whose private interests are harmed, and the 
remedy of injunction will normally be available to prevent polluting activities which 
are so actionable. The drawback is that such remedies, apart from having to be 
initiated by private individuals, do not cover all polluting activities and are limited 
to damage to certain recognised private interests. However, statute law, developing 
this model, can always impose a strict liability for polluting activities and can extend 
the liability to preventive and cleaning-up works. At the same time, it can extend 
the right to enforce a duty not to pollute to public bodies or even to third parties. 


Economic Instruments 

Regulation and duties of care are economic instruments in that both impose financial 
penalties on polluters. Consents, by imposing strict standards of emission can impose 
costs on industry, and criminal fines and civil damages do the same. However, it 
can be argued that the present instruments are rigid and inflexible and that there 
is a need to have a more market-oriented strategy which gives clear signals about 
the costs of using environmental resources. The 1990 White Paper? argues that this 
is a more effective approach since ‘it allows producers and consumers rather than 
regulators to decide how best to alter their demands in order to meet environmental 
needs. This has a number of beneficial consequences: freedom of choice is not 
constrained; those who find it cheapest to reduce emissions will make the biggest 





8 op citn2. 
9 opcitn3. 
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reductions; there will be an incentive not to misuse the environment.’ The actual 
instruments can range from ensuring that services (like providing water and sewerage) 
reflect the true costs of environmental protection to a variety of fees, charges, levies, 
subsidies and incentives.!' As with the polluter pays principle, there is often 
confusion as to the extent that these instruments are supposed to recoup the total 
cost of pollution or just a part, and whether it is just a deterrent to pollution or 
whether the monies raised will more positively be used to prevent or clean up 
pollution. There is also the problem of charges or fees being seen as buying a right 
to pollute and so giving legitimacy to the activity. 


The New Scheme in Outline 


The Environmental Protection Act 1990, dubbed the ‘Green Bill’ when it was 
progressing through Parliament, is the most substantial result of the Conservative 
Government’s new concern for the environment. It is a large statute and it is only 
proposed to discuss Part I of the Act in this note, as it is this part which in the 
main contains the most radical changes." Part I sets up two systems of regulation. 
The first is a system of integrated pollution control operated by Her Majesty’s 
Inspectorate of Pollution (HMIP) over what are considered to be the most polluting 
industrial processes. This replaces the old Alkali and Works Regulation Act 1906, 
as amended by the Health and Safety at Work Act 1974, which covered noxious 
emissions from specified industrial processes. The purpose of the new system is 
one of ‘preventing or minimising pollution of the environment due to the release 
of substances into any environmental medium’ (s 4(2)). Under the old system, 
operators of scheduled processes had to be registered with the Inspectorate (see s 9 
of 1906 Act) but were only under a general duty to employ the best practicable 
means (BPM) to prevent the emission of ‘noxious or offensive substances’ and ‘to 
render harmless or offensive’ any residual emissions (see s 2 of the 1906 Act and 
s 5 of the 1974 Act). The 1990 Act will impose a more modern regulatory machinery 
by requiring prescribed processes to be authorised, thus giving the authorising 
authority the power to impose standards on the quality of emissions when granting 
consent. More significantly, the new regime of prior authorisation will be under- 
pinned by a general residual duty attached to all authorisations to use best available 
techniques not entailing excessive costs (BATNEEC) to prevent the release of 
prescribed substances or, if not practicable, to reduce their release or render harmless 
any releases actually made; for any other substance the duty is to render harmless 
any release (s 7(4)). There are also imposed on the regulatory authorities important 
duties to impose specific conditions to achieve particular objectives; such as 
complying with various types of policy goals which can be set by the Secretary 
of State under section 3. Some of these goals will be driven by the requirements 
of European Community law. In the case of processes which are likely to pollute 





10 ibid, at Annex A.2, p 271. 

11 David Pearce’s book, a ‘Blueprint for a Green Economy,’ op cit n 6 provides the most definitive 
analysis of the arguments. 

12 The rest of the Act covers a wide range of environmental matters from the reorganisation of the system 
of waste disposal to clearing up dog faeces. 

13 The extent of this change should not be exaggerated since, under the old system to be registered, 
every scheduled works had to show that they were provided with the best practicable means of complying 
with the statutory duty. The Inspectorate also issued guidance on ‘presumptive limits.’ These limits 
were non-statutory but in practice if the limits were met, it was presumed that BPM was being used. 
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more than one environmental medium, this will include most processes controlled 
by HMIP. There is the additional objective of ensuring that BATNEEC is used to 
minimise the pollution which ‘may be caused to the environment as a whole by 
the releases having regard to the best practical environmental option available ...’ 
(s 7(7)). The particular significance of these statutory duties, which are placed on 
the HMIP, is that amenity groups may seek to challenge the legality of authorisations 
by way of judicial review just as it has become quite commonplace for grants of 
planning permission to be challenged in this way. 

The second system, which applies to less polluting processes, is confined to air 
pollution and is to be operated by local authorities. This regime is in a sense carved 
out of the first in that they operate for the most part under identical powers and 
duties. The crucial difference is that, in the case of prescribed processes designated 
for local rather than central control, the requirement to have regard to the BPEO 
does not apply and the local authority’s function is limited to the prevention or 
minimisation of pollution caused by releases into the air (s 4(3)). This is an important 
extension of control to local authorities which previously have had to rely on retro- 
spective action against statutory nuisances, offensive trades and breaches of the Clean 
Air Acts 1956 to 1968, where they were not delegated powers by the Inspectorate 
under section 18(2) of the Health and Safety at Work Act 1974. A more detailed 
account of some of the more interesting features of the two systems follows. 


The Scope of Integrated Pollution Control 


The Act itself does not set out which processes will be controlled either by HMIP 
or the local authorities. This is done by delegated legislation. It does not even set 
out any principles to guide the Secretary of State as to which kind of processes should 
be prescribed. What the Act does is to lay down a very wide definition of the kind 
of processes that can be prescribed and then to leave it to the discretion of the Minister 
as to which industries are picked out as needing control. Process is defined as ‘any 
activities carried on in Great Britain, whether on premises or by means of mobile 
plant, which are capable of causing pollution of the environment’ (s 1(2)). The phrase 
‘pollution of the environment’ is, in turn, defined as ‘the release (into any environ- 
mental medium) from any process of substances which are capable of causing harm 
to man or any other living organisms supported by the environment’ (s 1(3)). ‘Harm’ 
itself originally was defined so as to exclude interference with ecological systems 
of which living organisms formed part and was confined simply to harm to the health 
of the living organisms themselves. However the Act, as enacted, defines harm 
as covering interference with the ecological systems of which living organisms form 
part. Harm, of course, covers harm to man and is very widely defined to include 
‘offence to any of his senses or harm to his property’ (s 1(4)). The ‘environmental 
media’ consist of air, water and land and there are special provisions for determining 
how and into what medium a substance has been released (s 1(2), (10), (11)). Finally, 
‘substance’ is to be treated as ‘including electricity or heat’ which means that releases 
of energy are covered. 

The wide scope of the above definitions is important not so much as to what 
processes can be prescribed, but rather as to the scope of the conditions which have 
to be applied to authorisations. Such conditions must be framed with the objective 
of rendering releases harmless (assuming prevention and minimisation of prescribed 
substances is not practicable) and so, the wider the definition of harm, the tighter 
are the conditions which have to be placed on authorisations. 
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As to the actual processes which will be regulated, the Environmental Protection 
(Prescribed Processes and Substances) Regulations 1991 lay out in six separate 
chapters the various categories of processes. Each chapter is divided up into parts 
A and B. Part A covers the processes which are to be subject to integrated pollution 
by the Inspectorate, and numbers around 5,000 existing facilities in the United 
Kingdom. This contrasts with some 2,800 processes which are subject to the old 
controls by the Inspectorate.'4 Part B lists the processes which are to come under 
local authority control for air emissions only. These number over 25,000 activities 
but 15,000 are small waste oil burners." 


The Authorisation Procedure 


Section 6(1) prohibits the carrying on of a prescribed process either without prior 
authorisation or contrary to the conditions of authorisation, and section 23(1)(a) 
makes it a criminal offence to contravene this prohibition. The actual procedures 
for obtaining authorisations are to be found in Schedule 1 to the Act and in the 
Environmental Protection (Applications, Appeals and Registers) Regulations 1991. 
These procedures are very similar to the procedures for planning applications and 
appeals, which means that there will be a degree of public consultation and partici- 
pation. Also, one issue which is particularly worth noting is environmental impact 
assessment. During the Bill’s passage, attempts were made in both Houses to write 
into it a requirement that the enforcing authority should be given the fullest 
information about the environmental effects of a process before authorisation is given. 
However, this was resisted by the Government on the grounds that it was more 
appropriate to put such requirements in the regulations,'* and the regulations do 
require an application to set out ‘an assessment of the environmental consequences.’ 
Such information has to be included in the public registers which are required to 
be kept under section 20. 


Conditions of Authorisation 


This is the most important feature of the new system as it is through the conditions 
imposed on authorisations that pollution is to be prevented or at least minimised. 
Here, it is important to note that section 6(4) imposes a legal duty on the enforcing 
authorities not to grant authorisation unless it is considered ‘that the applicant will 
be able to carry out the process so as to comply with the conditions which would 
be included in the authorisation.’ This means that, if pollution can be avoided by 
using BATNEEC, authorisation should still not be granted if the authority considers 
that the applicant will not or cannot apply such techniques. 


BATNEEC and General and Specific Conditions 


The conditions fall into various categories and their exact relationship is not easy 
to understand. First, there is applied to every authorisation a general condition that 





14 They range from pharmaceutical and chemical pesticide processes to leather tanning and timber treatment 
works. 

15 One significant category are mineral works. These used to be administered by HMIP but are now 
not regarded as sufficiently complex to require integrated pollution control. 

16 HC Standing Committee H, cols 185 to 193 and HL Deb vol 520, cols 877 to 878, 19 June 1990. 
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the person carrying on the process must use BATNEEC either for preventing the 
release of ‘prescribed substances’ or, where that is not practicable, by such means 
for reducing the release of such substances to a minimum and for rendering harmless 
any which are released (s 7(4)(a)). ‘Prescribed substances’ are substances which 
have been prescribed in regulations, and such regulations can distinguish between 
substances which are prescribed for one medium and not another and can base 
prescription on a specific level or description of release into a medium (s 2(5), (6), 
(7)). With respect to substances which are not prescribed, the general condition 
only requires BATNEEC to be used to render any release harmless but not to prevent 
release altogether (s 7(4)(b)). In this way the legislation not only distinguishes between 
particular processes but singles out particularly harmful emissions for more stringent 
control. 

Apart from this general condition the enforcing authority must include such specific 
conditions as they consider appropriate for achieving the same objective as that of 
the general condition; that is, BATNEEC (s 7(1)(a), (2)(a)). This means that it should 
not be left to the operator to work out what BATNEEC entails but that this should 
be spelt out in specific conditions. In this regard the Act makes clear that, where 
such specific requirements are laid down as to the application of BATNEEC to any 
aspect of a process, this overrides the general condition (s 7(6)). This is a very 
important provision as it means that if the enforcing authority were to impose specific 
conditions that third parties thought contravened the BATNEEC principle, a private 
prosecution could not be brought for contravention of the general condition. Thus, 
in the case of large combustion plants, the first draft IPC process guidance note 
indicates that the HMIP considers that selected catalytic reduction technology should 
not have to be applied and that the alternative cheaper, but allegedly less effective 
technology, is acceptable.” On the assumption that this is in breach of the 
BATNEEC principle, the operator would not commit a criminal offence as long 
as he complied with the specific condition requiring the use of the cheaper technology. 
It might be open to a pressure group or other interested party to bring an action 
for judicial review to have the specific condition quashed or declared invalid. This 
would raise difficult questions of the standing of individuals to bring such an 
action'® and would involve the court in the difficult task of having to review the 
way the authority had carried out its duties under section 7(1)(a). It is likely that 
the court would only interfere where there was clear evidence that the specific 
condition did not in fact achieve BATNEEC, or that the authority had erred in law 
in its interpretation of that term. 

The meaning of BATNEEC is obviously crucial as to whether the new systems 
of control will result in a toughening of standards or whether it is simply BPM under 
a new guise. The first thing to be noted is that BATNEEC does not prohibit pollution 
absolutely. It may well be that even with the use of best available techniques not 
entailing excessive costs, a particular process will still emit prescribed and other 
kinds of substances which will cause harm to the environment. The precautionary 
principle, however, is employed in that the objective is to stop emissions which 
might cause harm. So by balancing the need to try to minimise harm with the 
constraints of feasibility and cost of prevention, the Act is clearly relying on the 
proportionality principle. The criticism that can be made is that nowhere is the level 





17 Environmental Data Services Report 193: February 1991, at p 33. 

18 The decision of Scheimann J in R v Secretary of State for the Environment, ex parte Rose Theatre 
Trust [1990] 2 WLR 186 has suggested that the rules of standing may be interpreted less liberally 
than was previously thought. For discussion of the issues see [1990] Public Law 307 (P. Cane) and 
342 (Sir Konrad Scheimann). 
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of the damage expressly brought into the equation. As long as BATNEEC is being 
employed it does not matter that the emissions will actually cause or be highly likely 
to cause substantial damage. But here it must be pointed out that such damage can 
be taken care of by other conditions and, in particular, by the need under section 
7(a) that specific conditions be imposed that will achieve the objective of complying 
with any limit standards, quality objectives and other policy tools imposed by the 
Secretary of State by way of regulations or plans made under section 3. Where 
imposed, these standards override the BATNEEC principle. Also, it is arguable 
that whether cost is excessive must be judged in the context of the level and quality 
of harm that would otherwise be caused. 

BPM as a statutory standard has been in operation for many years in the field 
of air pollution, but it has never been judicially defined by the higher courts in this 
context. However, there is judicial authority that would indicate that where the word 
‘practicable’ is not qualified by ‘reasonable,’ this imposes a more stringent burden 
or duty on the operator. In Adsett v K and L Steel Founders and Engineers Ltd,” 
Parker CJ said that a requirement in the Factory Act 1937 that all practicable measures 
shali be taken to protect against inhalation of dust, was a middle standard between 
an absolute obligation and a need to take reasonably practical measures. He went 
on to state that, ‘It seems to me that “practicable” must impose a stricter standard 
than “reasonably practicable”. Then, in the later case of Moorcroft v Thos 
Powles & Sons Ltd,” Lord Parker in interpreting the word ‘impracticable’ stated 
that it was a strong word and ‘it must mean not possible or not feasible. At any 
rate it means something very much more than not reasonably practicable.’” 
However, in Cartwright v SKN Sankey Ltd,» the Court of Appeal declined to 
make a ruling on whether ‘reasonably practicable’ was a duty less stringent than 
‘practicable’ but on the whole their Lordships inclined to the view that practicable 
did impose a more stringent duty. So it would seem to follow both as a matter of 
language and of law that a duty to use ‘best practicable means’ is a strict duty, certainly 
one that is more burdensome than a duty to use ‘reasonably practicable means.’ 

More important to the comparison with BATNEEC is the issue of whether BPM 
allows questions of cost to be taken into account in determining whether the means 
are practicable. In Adsett, Parker inclined to the view that in contrast with the term 
‘reasonably practicable’ ‘practicable’ by itself did not allow cost to enter into the 
calculation. There he stated that ‘Questions of cost might be eliminated under 
“practicable” but the measures must be possible in the light of current knowledge 
and invention.” So it is arguable that, likewise with BPM, a means will not be 
impractical if it is feasible but extremely costly, but it is still equally arguable that 
the word practicable does include at least some consideration of costs involved. 
The position is complicated by the fact that section 34(1) of the Clean Air Act 1956 
specifically defines practicable as ‘reasonably practicable, having regard, amongst 
other things, to local circumstances, to the financial implications and to the current 
state of technical knowledge’ and similar definations can be found in the Control 
of Pollution Act 1974 (s 72(2)) and the Public Health Act 1936 (s 110(2)). This 
raises a difficult question of statutory interpretation. While the meaning given in 


19 [1953] 1 All ER 97. 

20 ibid, at p 98H. 

21 [1962] 1 WLR 1447. 

22 ibid, at p 1454. 

23 (1973) 14 KIR. 

24 op citn 19, at p 98H. Also in Moorcroft, Parker again suggested that where the term ‘reasonably 
practicable’ was used, matters such as cost might have to be eliminated; at p 1454. 
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other statutes dealing with similar problems could be seen as persuasive, there is 
equally an argument that a detailed defination in one act and not in another indi- 
cates that Parliament was imposing a special meaning by the detailed defination 
which would not otherwise apply.” The issue must always turn on whether the 
defined meaning is unnatural and therefore one which was intended to be restricted 
to the particular statutory scheme. In this regard it is interesting to note that in Wyre 
Forest DC v Secretary of State for the Environment,’ Lord Lowry indicated that 
where there is a close link between different statutes the definition in one should, 
prima facie, apply in another. In the case of the Alkali Act there is such close link 
to the other Acts and so it would seem to follow that the specific reference to financial 
matters in the other Acts does support an interpretation of BPM that allows some 
regard to be had to the cost of the means. 

Whatever the strict legal position the Inspectorate have interpreted the term BPM 
in the light of the detailed definition in the Clear Air Act 1956, and have always 
had regard to local conditions and circumstances and to financial considerations. 
The annual report of the Chief Inspector for the Alkali and Clean Air Inspectorate 
for 1981 states that, ‘In deciding whether such costs are practicable in any given 
circumstances, it is the aim to achieve a reasonable balance between the costs of 
prevention (or dispersion) on the one hand and the benefits on the other,’ though 
the Inspectorate went on to accept that this is not a precise calculation and that 
experience is the usual basis for decisions.” This approach is very different from 
the classic test laid down in Edwards v National Coal Board. There, ‘reasonably 
practicable’ was taken to mean that ‘the computation must be made by the owner, 
in which the quantum of risk is placed on one scale and the sacrifice involved in 
the measures necessary for averting the risk (whether in money time or trouble) 
is placed on the other; and that if it is shown that there is a gross disproportion 
between them, the risk being insignificant in relation to the sacrifice, the defendants 
discharge the onus on them’ (emphasis added). The test of the Inspectorate of 
‘reasonable balance’ is clearly different from that of ‘gross disproportion’ which 
is much stricter from the point of view of the operator. However, this can possibly 
be explained on the ground that the Factory Acts (which were the context of the 
Edwards test) were concerned with human safety, while the Alkali Acts are also 
concerned with the effect on flora and fauna and the Inspectorate’s policy is not 
to permit any emission to result in a demonstrable public health hazard and to ensure 
a margin of safety. Nevertheless, the Inspectorate’s test of ‘reasonable balance’ 
between benefit and cost does seem weak in the light of the need to ensure BPM. 
The reference to ‘local conditions and circumstances’ also raises the worry that this 
could lead to lighter standards being imposed on firms in areas where there was 
high unemployment, but the Inspectorate have given an assurance that local deroga- 
tions were not made for political and social reasons and that local environmental 
conditions were only used to enforce tighter environmental controls locally.* 

One reason for the change from BPM to BATNEEC may be that the European 
Commission’s framework Directive on industrial air pollution requires that ‘all 
appropriate preventive measures against air pollution have been taken, including 





25 See R v Rotherham MBC, ex p Rankin [1990] JPL 503. 
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the application of the best available technology, provided that the application of 
such measures does not entail excessive cost.’ Though it may be noted here that 
BATNEEC uses the term ‘techniques’ rather than technology which is narrower, 
and this is reinforced by section 7(10) which lays down that ‘References to the best 
available techniques not entailing excessive cost, in relation to a process, include 
(in addition to references to any technical means and technology) references to the 
number, qualifications, training and supervision of persons employed in the process 
and the design, construction, layout and maintenance of the buildings in which it 
is carried on.’ This makes clear that it is the whole operation that must be considered 
and not just a specific technology.” 

So the only significant difference between the wording BPM and BATNEEC would 
seem to be the substitution of ‘available .. . not entailing excessive cost’ for ‘practical’ 
and even here there might not be much difference between the way the Inspectorate 
have interpreted BPM and the new formula. Government Minister David Trippier 
accepted much of this but argued that BATNEEC was more transparent. ‘It is a 
precise formula that conveys the same concept.’ Later, however, he remarked 
that ‘BATNEEC represents a toughening of standards.’** Although Trippier was 
not very clear just how it was a toughening of standards, this may well be the case. 
First, although the formula removes any previous doubts that costs are a factor, 
it also makes clear that where techniques are available, they should be employed 
unless the cost of employment is excessive. Excessive is a strong word and must 
be a standard similar to the term ‘gross disproportion’ used by Asquith LJ in the 
Edwards case. It is hard to see how the Inspectorate could now justify a standard 
based on a ‘reasonable balance’ between costs and benefits. Yet ‘excessive’ is not 
itself defined in the Act and this leaves open whether social costs can be taken into 
account in determining what is excessive. Second, section 4(9) of the Act requires 
the enforcing authorities ‘to follow developments in technology and techniques for 
preventing or reducing pollution of the environment,’ and Trippier implied that this 
would mean that it is ‘best available techniques worldwide’ that would have to be 
used .35 


Conditions and Emission Limits and Quality Objectives 


The Secretary of State has wide powers under section 3 to make regulations 
establishing standards, objectives or requirements as to particular prescribed processes 
or substances. These include the power to prescribe standard limits as to the concen- 
tration of releases of substances and quality objectives or quality standards as to 
the substances which can be released into a particular medium in all areas or in 
a specified area (s 3(2)). The aim is clearly to achieve uniformity in standards, but 
it is important to note that different standards can be set for different parts of the 
country (s 3(3)). Further, the Secretary of State has the power to draw up plans 
for such matters. Those plans can establish the limits for the descriptions of substances 
regulated by the Secretary of State so as to progressively reduce the pollution of 
the environment and provide for the progressive improvement in the quality objectives 





31 Directive 84/360/EEC on combating air pollution from industrial plants, Official Journal of European 
Communities, L188, 16 July 1984, Art 4.1. 

32 See similar provision in s 27 of the 1906 Act. 

33 HC Standing Committee H, col 203, 30 January 1990. 

34 ibid, cols 203 to 204. ` 
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and standards (s 3(5)). The exact relationship between the plans and regulations 
is not made clear but presumably the regulations would have at least to take account 
of such plans. 

More importantly, the authorising authority must include in any authorisation such 
specific conditions as they consider appropriate for achieving compliance with any 
limits or requirements prescribed in a regulation or specified in a plan (s 7(1)(a), 
(2)(c)(d)). Thus, if regulations specified that levels of cadmium in a certain river 
should not rise beyond a given concentration, conditions imposed by the Inspectorate 
on individual processes discharging into the river should ensure that the standard 
was not breached. This nexus between the conditions and the regulation and plans 
is therefore far stricter than that which exists between planning condition and the 
development plan, where the legal requirement is simply to have regard to the 
development plan in determining what conditions to impose. It must follow that, 
while the word appropriate will give the authorising authority some margin for 
judgment, a condition could not, for example, allow emissions of substances which 
contravened a regulation or plan. In this regard, after some hesitation the Government 
accepted that such standards would overrule the BATNEEC principle.** So condi- 
tions imposing compliance with the standards set would have to be imposed even 
if this would involve excessive cost. It is, of course, unlikely that the Government 
will wish to impose standards which go further than the BATNEEC principle, but 
in drafting standards the Government will have to ensure that EC Directives which 
impose standards are properly reflected; though there is separate provision made 
in the Act for directives made by the Secretary of State to ensure compliance with 
environmental obligations stemming from the Community Treaties or under 
international law (s 3(2)(b)). 


Integrated Pollution Control, Her Majesty’s Inspectorate of 
Pollution and the National Rivers Authority 


Integrated pollution control applies only when the process has to be authorised by 
the Inspectorate and is likely to involve the release of substances into more than 
one environmental medium. Here the conditions should not only achieve the 
BATNEEC principle but the objective must be to minimise the pollution which will 
be caused to the environment as a whole having regard to the BPEO available (s 7(7)). 
Again, this principle must give way to any environmental quality standards and 
if they are tighter than what might otherwise have been judged to be the BPEO, 
it is the tighter standards which will prevail. The relationship between BPEO and 
the standard objectives in section 7(2) is more complicated. The BPEO is in addition 
to those objectives which have already been described. This means that there is 
no conflict between what the two subjections require. The addition of the BPEO 
objective in subsection (7) simply means that one meets the individual requirements 
at subsection (2) in whatever way secures the greatest protection for the environment 
as a whole. So if emissions to all media can be eliminated or made harmless by 
BATNEEC there will be no need to consider BPEO. It only arises where some 
harm is inevitable and the objective then is to ensure that the emissions are organised 
so that least harm is caused to the environment as a whole. 

Her Majesty’s Inspectorate of Pollution (HMIP) was created from three existing 
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government pollution Inspectorates — the Industrial Air Pollution Inspectorate, the 
Hazardous Waste Inspectorate and the Radiochemical Inspectorate — and a new 
water pollution Inspectorate. As well as having specific regulatory functions in the 
case of air pollution and radioactive substances, its objectives are to develop a more 
coherent approach to the control of emissions and discharges to air, water or land 
in England and Wales, and to give advice to other pollution control authorities. 
With the advent of the new system of IPC, the Inspectorate’s regulatory control 
has been extended to discharges to water but not to final disposal on or in land. 
In the case of land, section 28(1) of the Act prohibits the imposition of conditions 
which ‘regulate the final disposal by deposit in or on land of controlled waste.’ 
This means that the disposal of waste by landfill will be covered by Part II of the 
Act and regulated by the new waste regulation authorities established by these 
provisions. Where the prescribed process involves the keeping of waste on land 
short of final disposal, the Secretary of State has the power under section 33(3) 
to exempt the need for waste management licences otherwise required under section 
33(1), and the Government has stated that it will use this power to prescribe that 
any process that is the subject of an IPC consent shall not be required to have also 
a waste management licence.” The two systems of control are therefore kept 
reasonably distinct. The position with the medium of water is very different. 
Discharges into water do come within the jurisdiction of the HMIP under IPC but, 
under section 28(3), the National Rivers Authority (NRA) has the power to insist 
on discharge conditions more onerous than those proposed by the HMIP (s 28(3)(b)). 
Further, the NRA has in effect the power to direct that authorisation should not 
be granted where, in its opinion, the release will result in or contribute to a failure 
to achieve any water quality objectives in force under Part I of the Water Act 
1989 (s 28(3)(a)).8 

This overlapping of controlling authorities can be seen as detrimental to the effective 
application of the BPEO principle and it is significant that memoranda of under- 
standing have had to be agreed between the HMIP and the NRA to ensure that 
processes are not subject to conflicting official requirements. The problem of 
overlapping regulatory authorities in the environmental arena led the opposition to 
call for the creation of an independent Environmental Protection Agency with a 
broad range of executive and advisory functions covering the whole range of environ- 
mental protection and embracing both the HMIP and the NRA. The Government 
is not completely opposed to the creation of a broadly based independent environ- 
mental executive but has strong reservations.“ The 1990 White Paper on the 
environment does at least point to the possibilities of the creation of a new umbrella 
body overseeing the work of the NRA and the HMIP, and the transfer of the 
regulation of waste disposal to the HMIP. So there may be further rationalisation 
of the present patchwork quilt of regulatory authorities. In the meantime serious 
doubts have been expressed about the effectiveness of the HMIP as an enforcement 
authority. It has been alleged that the integration of the old inspectorates led to 
discontent and frictions, and that the HMIP was seriously under-resourced.*! 
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However, the Government has made a pledge that ‘whatever resources HMIP need 
to do its job it will have’* and salaries and numbers of staff have been increased.” 


Fees and Charges 


Section 8 requires fees and charges to be levied by and paid to the enforcing 
authorities. The authorities themselves have no discretion as to how much they can 
charge. This is fixed by a scheme to be made by the Secretary of State which can 
prescribe fees for applications for authorisation and charges arising from authorisa- 
tions. The approach is very similar to the charging scheme in the Water Act 1989 
and, like that scheme, the underlying principle is not to recover the cost of the 
environmental damage caused by the authorised processes but rather to pay for the 
costs of the administrating authorities. This is made plain by section 8(6) which 
requires the Secretary of State, in framing a scheme so far as practicable, to secure 
that the fees and charges are ‘sufficient taking one financial year with another to 
cover the relevant expenditure attributable to authorisations.’ It is therefore cost 
recovery charging. It could therefore be said that the polluter is only being made 
to pay for the administrative costs of determining how far he should be allowed 
to pollute. However, that would be rather an unfair criticism in that the strict 
application of the BATNEEC principle will impose substantial costs on the prevention 
of pollution upon the operator. What the operator will not have to pay for is the 
environmental damage which either can’t be prevented or could only be prevented 
by techniques involving excessive cost. 

The cost recovery scheme has to involve a calculation of how much money should 
be ‘sufficient’ to cover the authorities’ costs. Here, it is important to note that ‘the 
relevant expenditure attributable to authorisations’ is defined in subsection (7) as 
‘the expenditure incurred by the enforcing authorities in exercising their functions 

. in relation to authorisations.’ The use of the term ‘in relation to’ means that 
it is not only the cost of processing the applications that is recoverable but also the 
costs of carrying out functions which follow on from authorising a process such 
as monitoring. 

The level of individual charges must be sufficient to pay for this expenditure. 
The use of the word ‘sufficient’ in section 8(6) must give the Government some 
margin of discretion in this regard. The charging schemes which have been produced 
involve a flat rate fee for applications and an annual fee to cover compliance 
monitoring costs.“ In the case of applications to the HMIP, the flat rate fee for 
a particular process will depend on the number of process ‘components.’ A component 
is each major part of a process distinguishable on the basis of the operations being 
carried out and the types of pollutants generated to any medium. So there is at least 
some correlation between the charge and the amount of pollution. For local authority 
applications and authorisations there is a simpler but basically similar scheme. 

The important point to be made about the system of charges is that logically it 
would seem that the more the enforcement authorities spend on carrying out their 
functions the more the Secretary of State will have to raise the charges. This is 
because relevant expenditure is defined not in relation to what the Secretary of State 
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considers the authorities should spend on their functions, but on the expenditure 
which is incurred by the authorities. 


The Public Registers 


Building on the provisions in the Water Act 1989,* sections 20 to 22 set up a 
system of public registers. It would seem that more information will be made 
accessible than in previous systems. This is because the Government has accepted 
that ‘raw data’ will be found on these registers. Raw data is usually taken to 
mean all the information received by the authorities for the purpose of assessing 
compliance and not just the formal documentation. However, this principle is not 
set out in the Act itself except that section 20(1)(g) does require ‘information obtained 
or furnished in pursuant of the conditions of authorisations’ and so, if self monitoring 
were to be required, the information which was handed over to the authority would 
have to be placed on the register. Otherwise it has been left to the regulations made 
under section 20 to spell out the detail. The Environmental Protection (Applications, 
Appeals and Registers) Regulations 1991 require monitoring data, which the enforcing 
authorities have collected or has been furnished to them in writing as a result of 
an authorisation condition, to be entered on the registers. This, however, does mean 
that other information which the authorities may have access to as a result of their 
statutory powers will not be available as of right to the public. 

As Chris Patten indicated, there are the normal exemptions both for commercial 
confidentiality and for national security. However, in the case of commercial 
confidentiality this exemption is not as broad as in previous statutes. First, it is 
basically for the person carrying on the business to claim that the information is 
commercially confidential. The term is defined in section 22(11) as information 
which would prejudice to an unreasonable degree the commercial interests of the 
individual or person carrying on the business. This question is determined by the 
enforcing authority but there is a right of appeal to the Secretary of State and 
information should not be entered onto the register until 21 days have elapsed since 
that determination or the appeal has been determined or withdrawn (s 22(2) to (5)). 
Even where it is accepted that information is commercially confidential, the Secretary 
of State has a power to direct that specific information or descriptions of information 
be included in the register because the public interest so requires (s 22(7)). In the 
House of Lords, Lord Hesketh gave the example of a major incident like Chernobyl 
where confidential information might have to be disclosed to allay fears and 
alarms.” Information cannot be excluded forever on the grounds of commercial 
confidentiality and there is an important provision which treats information as ceasing 
to be commercially confidential four years after it has been determined to be 
confidential. However, the person who furnished the information can apply for a 
further determination that it is still commercially confidential and in which case 
it presumably remains excluded for another four years. Finally, section 20(5) requires 
that, where information is excluded under section 22, a statement shall be entered 
onto the register indicating the existence of information of that kind and so this 
will alert the searcher that information has been excluded. 
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Under section 21, it is completely for the Secretary of State to determine whether 
to exclude information on the grounds that its inclusion on the register would be 
contrary to the interests of national security, and he has the power to give directives 
excluding particular information or descriptions information. There is no requirement 
to make it clear on the register that information has been excluded on the grounds 
of national security. Such a requirement was resisted by the Government on the 
grounds that such a note on the register might in itself jeopardise national security. 


Enforcement and Offences 


The Act provides for the enforcing authority to issue both enforcement notices (s 13) 
and prohibition notes (s 14). These provisions follow standard forms. More 
innovative are the provisions relating to the variation notices (s 10). These notices 
can be used to increase standards and are mandatory where it appears to the enforcing 
authority that the application of the principles in section 7 Ge BATNEEC, etc) require 
conditions to be included which are different from the existing conditions. An 
important issue is- whether the result of the variation notice will be a substantial 
change in the manner in which the process is being carried on, and the notice must 
require the operator to notify the authority of the steps he proposes to take to comply 
with the new terms of authorisation. The significance is that where the authority 
is of the opinion that this will be a substantial change, the operator is obliged to 
advertise his proposals for complying with the notice and the authority is equally 
required to consult certain persons (see Schedule 1, Part I). The consequence is, 
therefore, that public involvement in and statutory consultation on a proposal to 
vary an existing authorisation will be triggered off. ‘Substantial change’ is defined 
as a substantial change in the nature, amount or character of substances released 
from a process (s 10(7)). It appears that this definition in turn will be interpreted 
by the HMIP as covering an increase in the rate, concentration or absolute quality 
of a prescribed substance released.‘ 

The variation procedure can be initiated by the operator himself under section 11 
or, alternatively, the operator can test whether a new authorisation is required 
(s 11(2)). This can only be done where the operator wishes to carry out a relevant 
change in a prescribed process which is where a process change would be capable 
of altering the nature, amount or other characteristic of a substance liable to be 
released from the process (s 11(11)). As originally drafted the operator was required 
to notify all such relevant changes, but this was deleted on the grounds that the 
need to notify could instead be spelt out in conditions attached to authorisations. 
A consequence of a finding by the authority that the change will involve a breach 
or require variation in the conditions is that the authorisation will have to be varied 
either by an application by the operator or by a variation notice by the authority. 
Again it will be crucial whether the authority determines whether a substantial change 
is involved as this triggers off the need for publicity and consultation. 

Section 12 contains a general power for the authorities to revoke authorisations 
on 28 days’ notice and, perhaps surprisingly, there is no provision for compensation 
to be paid. This is presumably justified on the grounds that revocation will only 











48 DOE, Integrated Pollution Control: A Practical Guide (London: HMSO, 1991) para 7.10. It has been 
pointed out that this guidance means that HMIP will not concern itself with increases in non-prescribed 
substances even where these may cause harm despite their inclusion in the BATNEEC principle; see 
Environmental Data Services Report 193, February 1991, at p 31. 
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apply when either the process has not been in operation for more than twelve months 
(s 12(2)) or it is clear that the operator cannot comply with the conditions of 
authorisation. Also, there is a right of appeal against revocation orders as there 
is the case of all variation, enforcement and prohibition notices (s 15). 

Criminal prosecution underpins all these enforcement procedures and section 23 
creates various criminal offences relating to failures to comply with the statutory 
duties imposed on operators. Following the example of water pollution law the Act 
breaks important new ground in allowing private prosecutions in the area of air 
pollution when previously the consent of the DPP was needed. As Macrory has 
pointed out in the context of water pollution, the potential of the private prosecution 
is substantially strengthened by the existence of the public registers.” In most 
cases it will only be from the information to be found on these registers that private 
parties will know that an offence has been committed and have sufficient details 
to mount a successful prosecution. It has been claimed that the new regime means 
the end of the old consensual approach between the regulator and the regulated® 
and that what was regarded as a far too cosy relationship will be replaced by a new 
‘arms length’ relationship with industry. The threat of the private prosecution should 
help to ensure that clear and serious breaches do not go unpunished. However, it 
equally could lead to prosecutions in cases where the breach is very technical or 
trivial and the ‘pragmatic’ approach to enforcement, which leaves prosecution to 
the enforcing authority, is not without its supporters.*! This writer recognises the 
strength of those arguments but it is felt that concern over the pollution of environment 
is sO great that the right of private prosecution must apply if the public is to have 
sufficient trust in the regulatory system. 

The main offence is that of contravening section 6(1) which can be committed 
either by carrying out a prescribed process without any authorisation or by failing 
to comply with the terms of an authorisation (s 23(1)(a)). This is an offence of strict 
liability and, more importantly, in the case of a prosecution for a breach of the 
implied condition to use BATNEEC, the onus is on the accused to prove that there 
was no better available technique not entailing excessive cost than the technique 
that was in fact used (s 25). However, as has already been pointed out earlier, the 
implied condition under section 7(4) does not apply where any aspect of the process 
is covered by a specific condition, which reduces the importance of this provision 
substantially. If it could be shown that the specific condition was invalid, then 
presumably the implied condition would still apply. It might then be possible for 
a private prosecution to indirectly raise the validity of a specific condition by alleging 
a breach of the implied condition. However, apart from the court’s possible reluctance 
to go into such matters as a collateral issue, the same problems of proving the 
conditions invalid by way of judicial review (discussed at page 541) would equally 
apply here. 

Actual compliance or cleaning up the harm caused can be seen as more important 
than punishment. In this regard, following the precedent of section 58(8) of the 
Control of Pollution Act 1974, there is a power to seek an injunction in the High 
Court to require compliance with an enforcement order or a prohibition order though 
this does not go as far as the powers provided in the Planning and Compensation 
Bill 1991 which provide for a general power to enforce planning control by injunction 








49 op cit n 34, at p 83. 

50 See Environmental Data Services Report 178, November 1989, at pp 11 to 12. 

51 See Watchman, Barker and Rowan-Robinson, ‘River Pollution: A Case for a Pragmatic Approach 
to Enforcement’ [1988] JPL 674. 
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both in the High Court and County Court. An important new power for the chief 
inspectors to remedy harm, caused by offences committed, is provided by section 27. 
This only applies where processes have been carried out without authorisation or 
in breach of conditions or a failure to comply with an enforcement notice. Further, 
the power only arises if it is possible to remedy the harm. No guidance is given 
as to when harm is beyond remedy but it is significant that the steps that can be 
arranged for remedying the harm must be reasonable. This suggests that if the steps 
are excessively costly the power may not apply. The cost of the works can be 
recovered from any person convicted of an offence. The provision is therefore 
important because it is a move towards the principle that operators are responsible 
for harm caused by breaches of pollution control. However, the power is far from 
establishing a strict liability for damage caused by pollution. Remedial action is 
dependent on the discretion of the chief inspectors and only applies when the harm 
can be remedied. Private individuals are not given any new statutory rights to recover 
losses caused by breaches of control. This can be compared with the provisions 
in Part II of the 1990 Act regarding waste disposal where there is created a new 
liability for damage caused by unauthorised deposits (s 73(6)). 


Implementation 


Many of the radical changes introduced by the Control of Pollution Act 1974 were 
not brought into force until more than ten years later. The Government, however, 
have made repeated pledges that implementation of Part I will not be long delayed. 

IPC is to be brought into effect in England and Wales from 1 April 1991 but 
it will only apply to operators proposing to build a new process or to make a 
substantial change (as defined in section 10(7)) in an existing process. Otherwise 
there will be a phased introduction to existing processes (see Schedule 3 of the draft 
Environmental Protection (Prescribed Processes and Substances) Regulations). Under 
this timetable, full implementation will be effected by 1 April 1996. As to local 
authority air pollution control there is a similar phased introduction. So the full 
impact of the new regime will not be tested for some time yet. 


Conclusions 


The new system of control is undoubtedly an improvement on the old system. Not 
only is it more open and accountable but the wide powers given to the Secretary 
of State and the enforcing authorities are sufficient to achieve the objective of 
protecting the environment. Once standards are fixed they will impose important 
legal constraints on both the operators and the regulators, which as suggested could 
lead to private prosecutions and judicial review. However, as regards environmental 
standards, the Act is principally enabling and in general leaves the fixing of standards 
to the Secretary of State and the enforcing authorities. It would have been more 
desirable for the legislation itself to have laid down general standards. The main 
exceptions to this are the duties and objectives to eliminate or reduce pollution subject 
to the BATNEEC principle and the need to achieve the BPEO. The way in which 
these concepts are interpreted by the authorities will be crucial to the operation of 
the Act. If the courts are asked to review such interpretations, it will give them 
an important opportunity to mould the future evolution of environmental law. 
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REPORTS 


The Unacceptable Face of the Consumer Guarantees Bill 
Chris Willett* 


Introduction 


Commentators often talk metaphorically of the ends and means of legal rules. They 
will characterise rules as being designed to achieve certain tasks or ‘law-jobs.”! A 
focus is thereby provided for assessing why the job is being performed, the virtue 
of the end product and the difficulties which will be encountered in attaining it. 
This note draws attention to the Consumer Guarantees Bill 1990? (introduced as 
a Private Member’s Bill by Martyn Jones MP), and the different ‘law-jobs’ contained 
in it. The Bill sought to enact: 


(1) the National Consumer Council (NCC) proposal? to introduce a ‘consumer 
guarantee,’ which would, in certain circumstances, impose repair and refund 
obligations on manufacturers of defective products; 

(2) the Law Commissions’ suggested clarificatory reforms of the obligations as 
to quality owed by retailers under the Sale of Goods Act 1979 (SGA).* 


The NCC proposal would re-conceptualise the legal and economic relationship 
between consumers and manufacturers with the intention of enhancing product quality 
and competition. This would be achieved not only by giving consumers locus 
standi in respect of manufacturers, but by legislating for the factors which typically 
retard the bargaining strength of a consumer in relations with commercial interests. 
The Law Commissions’ proposals do not address these inequalities of bargaining 
strength, assuming a relationship which requires no more than tinkering reform, 
within a traditional private law framework. This note suggests that an important 
reason for the Bill’s failure was that the Government made a similar assumption 
and could not accept the legitimacy of a ‘law-job’ which recognised the weak 
bargaining position of the consumer. The note first examines the consumer guarantee 
and the job it seeks to execute, and then examines the Law Commissions’ proposals 
in the same light. Finally, we examine the political and industrial response to these 
divergent aims and suggest that the negative political response to the consumer 
guarantee makes it unlikely that it, or any provisions presently accompanying it, 
will become law. 








*Department of Law, Brunel University. 


1 See Adams and Brownsword, ‘Law Reform, Law Jobs and Law Commission No 160’ (1988) 51 
MLR 481. 

2 Bill 16, 1989—90. 

3 Cm 137 (London: NCC, 1989). 

4 Sale and Supply of Goods (Law Com No 160; Scot Law Com No 104) Cm 137, 1987. 

5 See the explanation of the Bill’s objectives given by Martyn Jones MP at the outset of the Second 
Reading, HC Deb vol 165, col 1171—74 at 1172, 26 January 1990. 
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The Consumer Guarantee 


The NCC introduced their key proposal in the following terms‘: 


We propose a clear and simple guarantee backed by legislation. This will allow consumers 
to choose a product by reference to its quality, reliability and after sales service, and not 
simply by its price. 

We do not recommend that businesses should be required by law to give the guarantee. 
However, we do recommend that producers of motor vehicles and major household appliances 
should be obliged to state whether or not they offer this protection. 

In this way consumers will be able to see which manufacturers are prepared to stand by 
their products. This in turn, we believe, will force manufacturers to address the issues of 
product quality and customer service diligently. 


What, then, is the nature of the protection offered by the proposed guarantee? 
Essentially it would confer repair obligations on manufacturers and an ultimate right 
of refund or replacement when repair is ineffective. It can be summarised as follows: 
where a manufacturer chooses to offer a guarantee it would cover the whole product 
and last at least 12 months. If the product then developed a ‘defect’ it would have 
to be repaired at no cost to the purchaser. If not repaired within five days (three 
for a car), the purchaser would have to be loaned a similar item or compensated 
for any loss or expense. Where the defect could not be put right in three attempts, 
or where the product is out of use for 30 days during any 12 month period, the 
purchaser would have the choice of refund or replacement.’ The obligation to 
specify whether or not the guarantee is being offered would apply to manufacturers 
of cookers, dishwashers, freezers, microwave ovens, motor vehicles, refrigerators, 
television sets, tumble dryers, video recorders and washing machines. The 
original Bill encapsulates these proposals in Clauses 1 and 3, and Schedule 2. Clause 
3 also requires that the terms of the guarantee (or a statement that the guarantee 
is not offered) should be displayed in writing on the product and in non-media 
advertisements for the product, and should be given equal prominence to all other 
statements, except the name of the producer or the product. In total 15 clauses were 
devoted to definitional issues, the operation of the guarantee, enforcement and dispute 
resolution, and offences. 

To the contract lawyer the most striking feature of the proposed guarantee is, 
of course, the circumvention of the doctrine of privity. This is effected by the creation 
of a ‘statutory contract’? between the consumer and manufacturer. This contract 
imposes the same obligation of quality on the manufacturer as would rest on retailers 
by virtue of the proposed reformulation of section 14 of the Sale of Goods Act 
1979" ie a product would be ‘defective’ if it did not pass the test of ‘satisfactory’ 
quality as defined in Clause 16 of the Bill (see p558 below). Making the manufacturer 
directly responsible to the consumer for poor quality products is a significant 
conceptual development in itself and has been advocated for several decades."' It 
duly recognises the reasonable expectations of consumers as to who should bear 
responsibility for defects of quality. At a more practical level it increases by 100 





op cit n 3 para 6. 

ibid para 6.2. 

ibid. 

ibid. 

See SGA 1979 ss 14(2) and (6). 

See Jolowicz, ‘Protection of the Consumer and Purchaser of Goods Under English Law’ (1969) 32 
MLR 1. 
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per cent the chance of one of the commercial interests bearing responsibility; 
simultaneously minimising the possibility of the loss falling on the consumer, where 
one of the commercial interests is either unwilling or unable (through insolvency) 
to accept the responsibility. 

However, it is submitted that the consumer guarantee clauses of the Bill involved 
a more comprehensive re-conceptualisation than would be effected simply by 
imposing liability for qualitative defects on the manufacturer. The substance of the 
consumer guarantee (cl 1), allied with the obligation to state explicitly its terms, 
or the fact it is not offered (cl 3), mitigate the informational and resource inequalities 
which exist between consumer and commercial interests in this context. Inequality 
of bargaining power is traditionally cited as a rationale for intervention in the 
consumer market place. The control of exemption clauses, for example, was justified 
by the Law Commissions on this basis.’ The main aspects of this inequality have 
been emphasised by Ramsay”: 


Two potential failures are of fundamental importance in consumer protection policy making 
concerned with the economic interests of consumers. Firstly, markets need adequate infor- 
mation on price, quality and terms if they are to function efficiently. The perception that 
consumers are imperfectly informed as to the nature and consequence of their purchasing 
decisions has justified many consumer protection measures ... Secondly, the overall efficiency 
of the market depends upon the institutional framework which secures the performance of 
market exchanges ... Since the transaction costs (information, time and trouble, uncertainty 
of outcome) of enforcing individual consumer claims may often outweigh the expected 
recovery, the private law system may fail either to deter socially wasteful activity or to 
compensate for the violation of rights. 


The first of these factors may be described as informational inequality, and the second 
as resource inequality. 


Informational Inequality 


Unless the purchaser is an expert or has experience of the product in question he 
or she is unlikely to have the equivalent knowledge of the product as by the seller. 
‘Knowledge’ here refers to matters such as reliability, safety, durability, running 
costs and the existence or nature of legal or other dispute settlement processes and 
principles. Even where the consumer is expert or has experience of the product 
he or she will still lack significant knowledge of the particular product purchased 
in any given case. For example, there may be latent and/or unusual defects which 
could not be anticipated by expertise or experience. All of these factors influence 
the legal environment within which the particular transaction operates. The product’s 
capabilities in the perception of the purchaser will influence his decision to legally 
bind himself to purchase the product. Immediately the transaction has been carried 
out the purchaser has compromised his choices and locked himself into the possibility 
of disappointment and dispute. When this happens the consumer is less likely than 
the retailer or manufacturer to be aware of the legal principles which govern his 
fate, particularly as they may be obscured by the seller’s terms and conditions; or 
by tactics adopted when a complaint is made. Substantive or procedural rules which 
regulate the business-consumer relationship should therefore seek to provide, or 
stimulate the provision of, improved information in relation to the product and the 
legal remedies available. 





12 Second Report on Exemption Clauses (Law Com. No 69 and Scot. Law Com. No 39), 1975. 
13 Ramsey, Consumer Protection: Text and Materials (London: Weidenfeld & Nicholson, 1989) p37. 
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Of course information on quality and terms is available — primarily from the 
manufacturer or retailer. It will come in the form of advertising, pre-sales discussions 
and dealers or manufacturers warranties. However the interest in providing such 
information is unlikely to be the purely altruistic one of redressing the disparity 
of information between seller and purchaser. The manufacturer or retailer clearly 
wishes to make the product and terms seem as attractive as possible, and the marketing 
practices adopted will seek to have this impact. The law may seek to redress infor- 
mational imbalance by policing the information which is provided to the consumer 
and/or by requiring the disclosure of specific information. The former (the policing 
process) has tended to be carried out through the medium of what may be described 
as ‘after the fact’ private law and criminal law regulation. The private law regulation 
may take the form of rules of contract law which ensure that those who provide 
information through their marketing practices are held to any commitments which 
this information has encompassed. For example in Carlill v Carbolic Smoke Ball 
Co‘ the manufacturers of a smoke ball promised £100 to anyone who used the 
product as prescribed and contracted any one of an astoundingly wide range of 
ailments. They also deposited £1000 in the bank to ‘show their sincerity.’ The promise 
in question was held to be a sufficiently unequivocal that it could be viewed as an 
offer, which was accepted by carrying out the requisite acts. Normally, of course, 
the contents of an advertisement would be taken to amount to no more than an 
invitation to treat. It was also held that there was an intention to create legal relations, 
despite the fact that promises made in the content of advertisements are often seen 
as being mere-‘puffs.’ The deposit of £1000 was alluded to as evincing serious intent. 
However, it seems that what really distinguishes the contents of the advertisement 
in a case like Carlill from other cases is that it was clear in what it promised. For 
example in Wood v Lectrik Ltd's the manufacturers of an ‘electric comb’ declared: 
“What is your trouble? Is it grey hair? In ten days not a grey hair left. £500 guarantee.’ 
There was no bank deposit in this case but Mr Wood, who found that the comb 
did not remove his grey hair, was held entitled to recover £500. 

Equally the law of tort may say that those who make false or misleading claims 
must compensate those who have relied to their detriment on these claims, and perhaps 
also release that other party from any bargain which has ensued. For example in 
English law if a purchaser is induced to enter a contract by means of a false statement 
made by the seller, section 2(1) of the Misrepresentation Act 1967 gives a right 
of damages and rescission against the seller, unless the latter can show that he had 
reasonable grounds for believing the statement to be true.'* However, this particu- 
lar remedy is usually not available as against manufacturers, because consumers 
do not normally contract directly with them. So the purchaser will be required to 
take a common law action for negligent mis-statement, based on the Hedley Byrne 
principle.” This is more difficult than succeeding under section 2(1) of the 
Misrepresentation Act, first, because it involves proving negligence, whereas under 
the Misrepresentation Act the burden of effectively disproving negligence falls on 
the party who made the statement, and secondly because, before proof of negligence 
is even relevant, it must be established that the manufacturer and consumer are in 
a special relationship that gives rise to a duty of care. Although it might appear 
to be the paradigm situation where a duty should be owed, doubt was cast on this 


14 [1893] 1 QB 256 (CA). 

15 The Times 13 January 1932. 

16 See Howard Marine and Dredging Co Ltd v A Ogden and Sons (Excavations) Lid [1978] QB 574. 
17 [1964] AC 465. 
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view by the judgment of Stephenson LJ in Lambert v Lewis'*: 


[W]e cannot regard the manufacturer and supplier of an article as putting himself into a special 
relationship with every distributor who obtains his product and reads what he says or prints 
about it and so owing him a duty to take reasonable care to give him true information or 
good advice. 


Although it seems patently illogical to deny the existence of a special relationship 
of reliance in respect of information which is specifically design to induce reliance, 
recent case law does suggest a fairly restrictive attitude to recognising a duty of 
care in such negligent mis-statement cases. The trend is to hold that in addition 
to the requirement of proximity as between the parties, the facts of the particular 
case must show that it is fair and reasonable to impose a duty.” The uncertainty 
involved in such an approach appears singularly unhelpful to all parties. 

Those who make false or misleading claims may of course also be liable criminally, 
under the Trade Descriptions Act if the claim amounts to a trade description which 
is ‘false to a material degree.’ 

This ‘after the fact’ approach to the control of information has several important 
weaknesses. First, it is only operative as a form of control after the information 
has been given, and in circumstances where the recipient has concluded that the 
information has in some way committed the other party legally and/or that he has 
been misled and the law provides him with some kind of remedy. It is submitted 
that such a conclusion will not always be self evident to a consumer. Secondly, 
such regulation operates within the conceptual framework of promissory and tortious 
liability. The consumer recipient of the information must bring it within the narrow 
pigeon holes of this framework. This, as we have seen from the above examples, 
can be a tortuous exercise. The essential point is that these forms of regulation do 
not impose a positive duty to disclose, and it is doubtful whether they act as a serious 
deterrent to the provision of misleading or false information; especially given the 
factors mitigating against a consumer taking action — ignorance, cost, time and 
uncertainty of outcome. 

The second means by which information has been controlled in the UK has been 
through self regulation. The Advertising Standards Authority seeks to promote 
information in advertising which is legal, decent, honest and truthful. While hopefully 
promoting a healthy degree of commercial morality in relation to what advertisers 
choose to say, such self regulation does not require a specific disclosure of information 
as to product quality and post-purchase rights. 

Indeed, where disclosure regulation does exist in the UK it is the exception rather 
than the rule. Well known examples include provisions which require food ingredients 
to be displayed?! or which require that prices or the terms of credit to be given are 
advertised in a prescribed manner.” 

The consumer guarantee has the potential to redress informational imbalance by 
drawing to the attention of consumers the precise nature of post-purchase remedies 
against the manufacturer. However, a further characteristic of fundamental impor- 
tance is the requirement that manufacturers must explicitly state if they do not offer 
a consumer guarantee. Such a statement sends a signal to the consumer as to the 


18 [1981] 2 WLR 713. 

19 See Caparo Industries v Dickman [1990] 1 All ER 568. 

20 Trade Descriptions Act 1968, ss 1—3. 

21 See Scott, ‘Continuity and Change in British Food Legislation,’ (1990) 53 MLR 785. 

22 See, for example, the regulations made under section 44 of the Consumer Credit Act 1974 regarding 
the form and content of advertisements. 
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manufacturers lack of confidence in his product. The consumer is therefore not simply 
being given information on terms. Information is also being implicitly provided 
as to quality, or at least as to the manufacturers confidence in his product’s quality. 
The effect of the consumer guarantee would therefore be the socialisation of infor- 
mation as to product quality and post purchase rights. This is a function which 
traditional private law regulation cannot perform, because it has chosen not to 
recognise the nature of the problem. 

The promoters and supporters of the Bill argued that this socialisation of information 
would improve product quality and enhance competition. There should be a 
minimal effect on price because those who offer the guarantee will enjoy an improved 
reputation.” Demand for these producer’s goods will therefore generally be 
improved. Price only increases significantly if this increase in demand is outweighed 
by the cost of improving product quality. This should not be the case with already 
responsible and efficient producers. Those who are irresponsible or inefficient will 
either: (a) not offer the guarantee, not improve quality and consequently charge 
a lower price; or (b) attempt to compete by offering the guarantee. The former 
approach provides a cheaper option for consumers. The latter will necessitate what 
may be an over costly improvement in quality. The result will be either an immediate 
retreat to position (a) or an attempt to cover costs by an increase in price. The latter 
option will diminish the producer’s reputation relative to those who have not 
significantly increased prices, and force a return to (a). Alternatively it will force 
the producer out of business. If he or she is inefficient this will result in an improved 
allocation of resources. 


Resource Inequalities 


The guarantee also mitigates resource inequality. This happens as a direct conse- 
quence of improved information as to quality and post purchase rights. Informed 
and rational purchasing decisions are less likely to lead to costly disputes than those 
which are ill-informed. In cases where they do, the purchaser is required to invest 
less money and time in obtaining information as to available remedies. Of course, 
there will still be negotiation over when a product is ‘defective’ (see p553 above). 
However negotiation is less costly for the consumer armed with a greater degree 
of knowledge as to the legal environment. Such knowledge gives a sharper more 
rational focus to the dispute and prevents manufacturers ‘muddying the waters.’ 


Law Commission Proposals 


Clauses 16—20 of the original Bill represented the Law Commissions’ 1987 proposals 
on the clarificatory reform of the Sale of Goods Act 19795; and were included at 
the request of the Department of Trade and Industry. The substance of these sug- 
gested reforms have been analysed at length elsewhere.” They can be summarised 
as follows: 








23 supranS. 

24 See Shapiro, ‘Premiums for High Quality Products as Returns to Reputations’ (1983) Quarterly Journal 
of Economics, 93, 1—23. 

25 supra n 4, 

26 supra n 23 at 1171. 

27 =~ supran 1. 
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(1) A reformulation of the concept of ‘merchantable quality’ which is the standard 
expected of goods under section 14 of the 1979 Act. The key feature of this 
reformulation is a shift in emphasis away from purely functional buyer 
aspirations. The current law, contained in section 14(6) makes the notion of 
“fitness for common purposes’ the lynch pin of the concept. The new standard 
would be one of ‘satisfactory quality’ and would turn on the ‘fitness of the 
goods for all their common purposes, their appearance and finish, their freedom 
from minor defects, their safety and their durability’ (clause 16). 

(2) Clarification of the circumstances in which a purchaser is deemed to have 
accepted goods for the purposes of losing the right to reject, for breach of 
any of the implied terms. The most important recommendation was that there 
should be no long term right to reject even in the case of latent defects or lack 
of durability, but that the right to reject should continue to be lost by ‘acceptance’ 
after a ‘reasonable time’ (clause 17). It is clear from Bernstein v Pamson Motors 
Ltd” that the reasonable time in question bears no relation to the purchaser’s 
opportunity to discover the defect, but is simply for the purported promotion 
of commercial certainty and to facilitate the “closing of the ledger.’ In this 
case a purchaser was held to be unable to reject an unmerchantable car after 
3 weeks, even although the defect had been latent until then. In such circum- 
stances the purchaser is left to seek compensation and retain a product which 
has not lived up to reasonable expectations. 


The Law Commissions’ proposals are based on fundamentally different rationales 
and assumptions from the NCC’s proposals and ultimately pursue a different law- 
job. As Adams and Brownsword have pointed out® the Law Commissions have 
sought to provide ‘an open-ended, flexible legal framework for dispute settlement.’ 
Attractive as this may sound, it is not necessarily the best means of securing the 
reasonable purchasing aspirations of consumers. The key feature of this framework 
is that it remains firmly wedded to the traditional private law system which, in the 
face of informational and resource inequality, often fails to compensate for the 
violation of rights.” One fundamental distinction between this approach and that 
of the consumer guarantee is the sole reliance by the Law Commission on judicial 
dispute resolution, with the greater relative cost which this involves for the consumer. 
There are no pre-judicial mechanisms capable of improving the quality of the 
purchasing choice or mitigating the cost of enforcing rights. For example the cost 
of obtaining information as to post purchase rights against the retailer is left with 
the consumer. This tends to negate any positive effects generated by the clarificatory 
reforms suggested. The bargaining position of consumers might be said to be 
enhanced 


(1) by being able to point to specific aspects of aesthetic quality (eg appearance, 
freedom from minor defects and durability) which the law says may reasonably 
be expected; 

(2) by being able to respond confidently that the right to reject has not necessarily 
been lost by the signature of an acceptance note or by agreeing to a repair 
(see clause 17). 





28 [1987] 2 All ER 220. 

29 ibid at p230. 

30 supra n 1 at p490. 

31 The NCC discovered that out of a group of consumers with purchase complaints, 89% were, on legal 
advice, entitled to a remedy. However, only 58% were at all likely to obtain the appropriate redress. 
See Buying Problems: Consumers, unsatisfactory goods and the law (London: NCC, 1984). 
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However, the Law Commissions’ framework makes no attempt to socialise this 
information and its assimilation by the consumer therefore remains costly. This in 
turn makes dispute negotiation less rational and more time consuming and increases 
the chance that dissatisfied purchasers will abandon conflict before satisfactory 
resolution. A further problem is the possibility that the right to reject may be lost 
by the passing of a ‘reasonable time.’ The Bernstein decision illustrates that even 
where purchasers are aware of the right to reject it cannot be relied on with any 
degree of confidence. The Law Commission regard this uncertainty positively, 
declaring that they do not wish to ‘create certainty at the expense of justice.’ The 
defect inherent in this apparently compelling logic is again the assumption that the 
courts are the only proper forum for the dispensation of justice and that there is 
equal access to this forum. Once it is recognised that informational and resource 
inequality undermine the latter assumption it becomes necessary to enhance the 
consumer’s ability to attain a different type of justice — justice through negotiation. 
The consumer is retarded in this respect by, inter alia, the inability to assert an 
unqualified right to a refund, even where the product is clearly not of satisfactory 
quality. If the retailer chooses to resist the claim for the purchasing aspiration to 
be realised, the consumer’s only option is to proceed to court. This is more costly 
and without some form of long term right to reject, does not guarantee such 
realisation. 

The Law Commissions’ framework, therefore, offers a very limited form of 
consumer protection, in that it is likely only to aid those who litigate (and given 
the lack of a long term right to reject, such protection is not guaranteed). The NCC 
proposal, on the other hand, constitutes a more ‘real’ form of consumer protection 
involving a stimulation of competition, an enhancement of the quality of the 
purchasing decision, and a mitigation of the cost of negotiating settlement. 


The Political Fate of the Bill and its Chances of Revival 


The reforms to the Sale of Goods Act met with cross-party approval. However, 
the Bill failed to become law primarily because of the Government’s objections to 
the proposed consumer guarantee. The core of this objection in both Houses was 
that the consumer guarantee would effectively create a long term right to reject against 
the manufacturer. This, it was contended, would place an unfair burden on producers 
and could be abused by consumers to obtain free use of a product. Such a fear 
of ‘consumer terrorism’ proceeds from a perception of a finely balanced relationship, 
which can easily be taken advantage of by consumers, should their rights be extended. 
The alternative perception, reflected in the consumer guarantee clauses, is of a status 
quo defined by fundamental informational and resource inequalities. This, it seems 
was ideologically unacceptable to the Government who forced the removal of these 
clauses at Report Stage in the House of Commons. They were reinstated in a revised 
form in the House of Lords.* However, when the Bill was returned to the 
Commons the amendments were not ratified and the Bill failed to become law. 
The Bill had, apparently received widespread support from industry and the 
public, neither of whom seemingly saw a conflict between the law-jobs being 








32 supra n 4 at para 5.19. 

33 supra n 4 at para 5.19. See also Viscount Ullswater’s remarks at HL Deb vol 520. 

34 This happened at Committee Stage in the Lords. See ibid vol 520 col 800—803, 19 June 1990. 
35 supra n 5 at 1173. 
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pursued. Whether one perceives such a conflict will, of course, depend on a variety 
of factors including the ability to accept the socio-economic assumptions motivating 
either or both of the law-jobs. The Government, being unable to accept the assump- 
tions implicit in the consumer guarantee could not support a Bill which contained 
it. How was it possible for manufacturers to support a provision which not only 
contained these assumptions, but would appear to substantively extend their 
obligations? It may be that the more responsible sectors of manufacturing industry 
wish to see the law reflect their current practices, in the expectation that less 
responsible producers will, in relative terms, suffer a diminished reputation. 
However, the Government appeared pre-occupied with their distaste for the socio- 
economic assumptions informing the consumer guarantee as a law-job. It also appears 
to follow that as long as the Law Commissions’ proposals share a legislative bed 
with those of the NCC, the former are similarly doomed. 


Concluding Comment 


This note has drawn attention to the different law-jobs planned by the Consumer 
Guarantees Bill. It has been argued that the Government’s hostilities to one of them 
is directly related to the politically unacceptable value judgments implicit therein. 
Manufacturers do not appear to have shared this hostility. This may be accounted 
for by the different priorities involved. Where manufacturers may judge reforms 
purely in terms of self interest (including factors such as reputation) politicians 
probably place particular stress on more abstract political values. A set of rules 
may be unacceptable, therefore, purely because they are informed by a rationale 
which is politically indigestible. 
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Murphy v Brentwood District Council: A House With 
Firm Foundations? 


Richard O’Dair* 


In 1970, well before the decision of the House of Lords in Anns v London Borough 
of Merton' Thomas Murphy bought a house in Brentwood from ABC Homes. In 
1981, serious cracks appeared in the walls of the house. Investigation revealed that 
the concrete raft on which the foundations had been built was defective. This raft 
had been designed by a firm of civil engineers and approved by Brentwood Council 
acting on the advice of a firm of independent consulting engineers. Mr Murphy 
was insured with the Norwich Union and it was at their behest? that in 1983, he 
launched proceedings against the Council. At this point, his advisers were no doubt 
confident that they would be able to rely on Anns though perhaps a little anxious 
about whether that decision made the Council liable for the negligence of independent 
contractors.? Anns was thought to have decided that, 


a local authority which exercises statutory control over building operations [is] liable in tort 
to a building owner or occupier for the cost of remedying a dangerous defect in a building 
which results from the negligent failure by the authority to ensure that the building was erected 
in conformity with applicable standards prescribed by the building byelaws or regulations.4 


In Murphy, the official referee found’ as a fact that the Council’s consulting 
engineers although chosen with all due care had carelessly approved a defective 
design and that the premises were now an imminent danger to the health and safety 
of the occupiers. Accordingly, the defendant was held liable to the plaintiff, and 
the official referee’s judgment was affirmed by the Court of Appeal.* In 1990, 
however, a seven man House of Lords decided that, whilst some might consider 
Anns to provide useful protection to the public, it was wrongly decided. The decision 
was therefore overruled in accordance with the 1966 Practice Direction.’ Members 
of the public are no longer entitled to compensation if local authorities negligently 
fail to protect them against construction industry negligence. This note reviews 
critically the various reasons given in the four major® speeches delivered in the 
House of Lords for the overruling of Anns. It will be argued that these reasons did 
not adequately support the decision and indeed that Anns ought to have been extended 





* Lecturer in Law, University College London. 
[1978] AC 728. 

2 This seems to be the implication of Lord Keith’s comment that ‘most litigation involving [Anns] consists 
in contests between insurance companies, as is largely the position in the present case.’ [1990] 2 All 
ER 910, 923G. 

3 The Court of Appeal in Murphy ({1990] 2 All ER 269) held that the defendant was liable for the 
negligence of its independent contractors, its statutory duty under s 64 of the Public Health Act 1936 
being non-delegable. 

4 Per Lord Bridge supra n 2 at 924D. The exact ambit of the principle in Anns was of course a matter 

of some judicial and even more academic debate. 

13 Con LR 96. 

supra n 3. 

[1966] 3 All ER 77. 

Lord Mackay’s short speech is not reviewed here since it does not purport to add significantly to 

the speeches of the other Law Lords. 
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so as to make builders and local authorities liable to the occupier of a property for 
all defects in that property arising from their negligence. 


Conceptual Reasoning: Economic Loss and the Respective 
Functions of Contract and Tort 


Much time was devoted in Murphy to a reconsideration of whether a builder whose 
careless work is the immediate cause of defects in premises may be liable in tort 
for his negligence. This issue had been thoroughly discussed by the House only 
two years earlier in D & F Estates v Church Commissioners for England and 
Wales.° Reconsideration of this point was however said to be justified by the 
uncontroversial argument that the liability of a local authority cannot be more exten- 
sive than that of a builder. Each of their Lordships was concerned to demonstrate 
that Anns imposed both on builders and upon local authorities liability for pure 
economic loss. This was seen as a good reason for doubting that any duty of care 
was owed. Analysis of Anns had yielded two grounds on which to rebut the argument 
that the case involved liability for pure economic loss namely that the facts disclosed 
(i) the occurrence of damage to property (ie the cracking of the walls) and (ii) the 
presence of danger to the health and safety of the occupier. Each was summarily 
dismissed. This was clearly right as far as the first point is concerned. Property 
damage is well accepted as being distinguishable from economic loss but has always 
been said to involve damage to an item of the plaintiff's property other than the 
item rendered defective by the defendant’s negligence. To say that the Anns doctrine 
required damage to property in the rather different sense of visible deterioration 
of the defective premises would have denied a remedy to an occupier who discovered 
that his premises were so badly designed that they were clearly dangerous but who 
could not show any visible structural deterioration." 

As to the second point, their Lordships faced a formidable argument. It is accepted 
that a builder is liable if he negligently constructs premises with the result that they 
collapse causing injury to the occupier. Why then should he not be liable if the 
occupier discovers the defect in time and spends money to avoid the threatened 
calamity?!” Their Lordships’ argument was as follows: the accepted liabilities of 
builders are based on an admittedly legitimate extension of the principle of Donoghue 
v Stevenson" from chattels to real property. The tortfeasor’s liability in such a 
case is based on his creation of a latent defect. Once however the owner discovers 
the defect he is no longer in danger. The danger can be avoided by repairing or 
discarding the offending chattel and his only loss is the economic cost of so doing. 
If he suffers injury after discovering the defect, then he is responsible for his own 
injuries. 

This reasoning is erroneous. It is well recognised in modern product liability law 
that the issuing of a warning by a manufacturer as to the dangers of a product will 
not prevent him being liable for injury unless the warning enables the consumer 
to be safe.'* Indeed it is important in this context to question one of the central 





9 [1989] AC 177. 

10 See the judgment of Lord Bridge supra n 2 at 928J. 

11 ibid at 929F-G. 

12 This was the argument which appealed so strongly to Lord Denning MR in Dutton v Bognor Regis 
UDC [1972] 1 QB 373, 396. 

13 [1932] AC 562. 

14 Clark Product Liability (London: Sweet & Maxwell, 1989) 101—102. 
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assumptions of Murphy namely that the same principles must apply to chattels and 
premises. Even if it is true that on discovering the defect the owner of a defective 
chattel can avert all danger by discarding it, this is not usually true of the owner 
of defective premises. Mr Murphy’s house halved in value once its problems were 
revealed. As it was, he was insured and able to move. Otherwise, he would pre- 
sumably have had to remain in a house which was subject to leaking sewage and 
the threat of a fractured gas main due to its defective foundations. 

Even if it is conceded that this was a claim for pure economic loss, we need to 
ask why Anns should be not extended so as to allow the purchaser of premises a 
claim against the negligent builder for defects which diminish its value. After all 
if A negligently starts a fire which destroys B’s car, B’s loss is the cost of purchasing 
another car. Is that not.an economic loss? Only Lord Oliver seemed sensitive to 
this difficulty’ and even he could only offer the need to place ‘some limits, 
perhaps arbitrary limits on liability for negligence.’!* 

One would agree that there must indeed be some such limits, but the speeches 
in Murphy fail to consider precisely why economic loss is problematic. Lord Bridge’s 
speech, for example, is striking by its assertion” that claims in respect of 
economic loss are only legitimate if the plaintiff can show reliance on the defendant 
within the Hedley Byrne'® principle. However, the purpose of a control factor such 
as reliance is to prevent the defendant being liable for an indeterminate amount to 
an indeterminate class for an indeterminate period. If there are other ways of averting 
this danger it seems pointless to require reliance by the plaintiff on the defendant. 

‘In fact, there does not seem to have been a problem of indeterminate liability in 
Murphy. The defendant could only ever have been liable to the person owning the 
property when the cause of action arose and liability would have been limited to 
the value of the house.'® This is because there was reliance of a different kind in 
Murphy: ABC Homes relied on the civil engineers who designed the raft and the 
Council relied on the consulting engineers. Had the Council and ABC Homes suffered 
any loss, they could presumably have sued their respective engineers under the 
principle in Hedley Byrne v Heller. As it was, the house was transferred to the plaintiff 
before the problem was discovered. The plaintiff therefore bore the loss. He did 
not, however, personally rely on the engineers’ advice and therefore could not sue 
under Hedley Byrne. The case was thus strikingly similar to the fact pattern in Sharp 
v MHLG,” where the. defendant was held to be liable. This case and its progeny 
Ross v Caunters”' were both cited by Lord Oliver but with no attempt to explore 
their relevance.” 

For Lord Bridge, analysing the loss as purely economic was important because 
the recovery of such losses was, in the absence of reliance in the Hedley Byrne 
sense or of a (rare) Junior Books type relationship, the function of contract law.” 
No reason is given for this assertion but a rationale is suggested by the judgment 
of Blackmun J in the US Supreme Court in East River Steamship Corp v Transamerica 
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17 ibid 930G-H. 
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Delaval Inc.” on which Lord Bridge relied. In that case it was held that the manu- 
facturer of a product is not liable for loss occassioned by defects unless the product 
causes either personal injury or damage to property apart from itself. According 
to Blackmun J, this was because the product will have reached the ultimate user 
via a distribution chain in which the parties may have made express provision for 
the distribution of risk. The same could be said of the chain of sales or other 
contractual transactions which takes a building from its owner at the time of construc- 
tion to its ultimate occupier. However, Blackmun J based his argument for the 
primacy of contract on the assumption that all the parties are commercial men dealing 
at arms length.” If, as in Murphy, the parties are not of equal bargaining power, 
ritual incantation of the primacy of contract is not enough. 

Ultimately, the conceptual objections to Anns seem unconvincing. Indeed close 
examination reveals strong arguments for its extension. 


Policy Questions 


Little space is given in Murphy to the relevant policy considerations. This is indeed 
one of its most disappointing aspects. It is clear however that the House of Lords 
was troubled by the thought that the effect of Anns was to make local authorities 
the insurers of the obligations of construction industry professionals and thus channels 
for the distribution of consequential losses throughout the community. Why, asked 
Lord Oliver, could this function not be adequately fulfilled by private insurance?” 
In the context of a judgment which assumes the immunity in tort of the builder 
himself, this must refer to private first party insurance taken out by the occupier 
rather than private liability insurance taken out by the builder. Two comments can 
be made. Firstly, it would seem relevant to consider which of the two forms of 
insurance, first or third party, is likely to prove cheapest. In fact, the economic 
analysis of insurance” suggests that the extent to which a person can insure 
cheaply against a preventable risk depends on two variables. The first is the extent 
to which that individual is able to control and therefore to reduce the risk. The greater 
his control the more cheaply he will be able to insure. The second is the extent 
to which he is able to assess accurately the damage which will occur if the risk 
materialises. The greater his capacity to do so the easier he will be able to insure.” 
Construction industry professionals and local authorities are far better placed than 
the purchasers of property to minimise the risk of latent defects. In addition each 
is equally as well placed as the purchaser to assess the size of the risk which is 
limited in every case to the value of the property. It would seem then that local 
authorities and construction industry professionals are likely to be cheaper insurers 
than purchasers. It is perhaps not surprising then that first party latent defects 
insurance is not easily obtainable in the UK.” 


24 (1986) 476 US 858. 
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Secondly, Lord Oliver’s comments seem to assume that the only effect of liability 
under Anns was to create a channel for the distribution of losses. Might it not however 
encourage the construction industry to produce fewer defective premises? And might 
it not induce local authorities to perform their regulatory functions more efficiently? 
As to builders, the fact that much of their work is covered up immediately after 
it is completed creates an obvious temptation to cut corners in the hope that by the 
time the defects emerge, litigation against them will be impossible either practically 
(eg due to liquidation) or legally (eg due to the operation of the Limitation Acts). 
Indeed there is evidence that many contractors do deliberately breach their con- 
tractual obligations in this way. The overruling of Anns only increases the temptation: 
it means that if by the time that shoddy workmanship emerges there is no privity 
of contract between the contractor and the then owner, the contractor will be immune 
from suit. As to local authorities, the facts of Murphy are instructive. The defendant 
was under a statutory duty to ensure that the plans submitted to them complied with 
the bye-laws.*! They had employed a firm of consulting engineers to check the 
design of the foundations raft. The services of such consultants are no doubt expensive 
and many local authorities face severe budgetary constraints. The abolition of the 
Anns doctrine removes a major incentive to invest in consultancy services. It is 
therefore most disappointing that no serious consideration? was given to the deter- 
rent effects of tort law. 

Finally, it should be noted that the litigation seems to have been only formally 
a dispute between Mr Murphy and Brentwood District Council. Lord Keith 
indicates”? that Mr Murphy’s first party insurers were exercising rights of subro- 
gation against the Council’s liability insurers. He seems moreover to regard this 
as in itself an objection to Anns. Again, this seems questionable. The effect of the 
doctrine of subrogation is to allow a plaintiff to assign to his insurance company 
the otherwise considerable risks of litigation against an insured defendant.” In 
view of the evidence presented to the Civil Justice Review? concerning the diffi- 
culties faced by private individuals in litigating against such defendants, the features 
of the action in Murphy which troubled Lord Oliver seem wholly desirable. 


The Respective Roles of Parliament and the Courts 


In the first two sections we considered their Lordships’ conceptual and policy 
objections to Anns. There was, however, a further set of objections. Anns was said 
to have failed properly to consider what were the respective roles of Parliament 
and the Courts in the area of law reform. For example, their Lordships seemed 
inclined to accept that Lord Bridge’s emphasis on the primacy of contract might 
be inappropriate where the parties were not of equal bargaining power. It was thought, 
however, that while this would justify the imposition of liability in tort in consumer 





30 See I.N. Duncan Wallace QC ‘Defective Work: The New Flavours’ (1990) 6 Construction Law Journal 
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cases, it would not do so in cases involving commercial property. For this reason 
reform ought to be left to Parliament. As Sir Robin Cooke has pointed out, this 
begs important questions. Let us accept for a moment that legislative intervention 
is needed if the law of negligence is to be fine-tuned so as to ensure that builders 
owe a duty of care to purchasers of domestic but not of commercial property. Even 
so, on whom should lie the burden of seeking to persuade Parliament to change 
the law? The effect of Murphy is that the burden lies with purchasers and such interest 
groups as exist to protect their interests. Had Anns been affirmed the burden would 
have rested with representatives of the construction industry and local authorities. 
It seems likely that these latter groups would have been far better placed to procure 
the necessary legislative changes than consumer groups. 

In addition, all of their Lordships thought that Anns had erred in according to 
the purchaser of defective premises greater remedies than Parliament acting on the 
advice of the Law Commission had thought appropriate for inclusion in the Defective 
Premises Act 1972. Lord Oliver noted with mild disapproval that the 1972 Act had 
not been cited in Anns.’ Given the alleged significance of this statute it is surpris- 
ing that the House did not consider the question of whether it provides adequate 
protection. The statute has been heavily criticised.’ Broadly speaking, section 1 
imposes on all those involved in the construction of a dwelling a duty to ensure 
that the property is fit for habitation. The duty is owed to all those who acquire 
an interest in the property. Commercial property is excluded from the protection 
afforded by section 1, a limitation with which the House of Lords was clearly 
sympathetic.» However, if the insurance arguments considered above® are correct, 
then such a limitation is difficult to justify. 

It is perhaps unfair to criticise the House of Lords for failing to consider the 
adequacy of the 1972 Act, because their Lordships’ argument was in part at least 
that Parliament has spoken and that whether it spoke wisely or not is a matter for 
Parliament itself to consider. But even this is inadequate as a ground for criticising 
Anns. The Bill which became the DPA was introduced into the House of Commons 
in the same month as the Court of Appeal decided in Dutton v Bognor Regis.*' So 
the DPA was in effect superseded by the common law right from the start. Given 
the inadequacies of the 1972 Act, it is reasonable to think that, but for Anns, 
Parliament might well have come under pressure to initiate further reform. It might 
even have enacted something similiar to Anns! Moreover, when considering statutory 
material, consideration ought also to have been given to the Latent Damage Act 
1986. That Act was plainly intended to liberalise for the benefit of plaintiffs wishing 
to rely on Anns the restrictive limitation rules laid down in Pirelli v Oscar Faber.” 
This was surely some evidence that Parliament, far from regarding Anns as an 
illegitimate extension of the DPA, actually viewed it as a welcome protection for 
occupiers. 

It was argued above that as a matter of policy there were good grounds for extending 
Anns so as to make local authorities and builders liable for all defects in property 
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arising from their negligence even in the absence of a risk of personal injury. This 
is as Lord Bridge recognised what has occurred in New Zealand.“ Lord Keith 
objected“ that the scope of any duty of care owed by the local authority had to be 
bounded by the purposes of the Public Health Act 1936 under which the statutory 
duty in Murphy arose. In its earlier decision in Governors of the Peabody Donation 
Fund v Sir Lindsay Parkinson & Co Ltd* the House had held that these purposes 
did not extend to the prevention of pure economic loss. Therefore if, as the House 
thought, the existing limits on the duty created by Anns led-to unacceptable 
anomalies* then the decision had to be overruled. Extension was impossible given 
the statutory context. It is difficult to believe however that this argument could not 
have been overcome had the House really been convinced on policy grounds that 
Anns should be preserved and extended. The duty in Anns was after all a common 
law duty, influenced but not controlled by the statutory context: A determined court 
could have argued for example that while the Public Health Act was concerned with 
the protection of health, a common law duty limited in the way suggested by Anns 
would indeed be anomalous: therefore the only way in which people like Mr Murphy 
could be adequately protected was by a duty of care extending to the prevention 
of pure economic loss. 


Certainty in the Law 


Another objection to Anns was that the exact limits of the liability it created had 
been a source of endless uncertainty. This is undeniable. Thirteen years after Anns 
was decided there were a number of fundamental questions to which litigants and 
their advisers were urgently seeking an answer. Particularly problematic was the 
case of plaintiffs who had themselves commissioned the building. Negligence by 
the contractor might well have put the plaintiff himself in advertent breach of his 
strict statutory duties under the building regulations. The question was whether this 
breach of duty meant that the building owner had no cause of action against a local 
authority which had negligently failed to supervise the contractor. Immediately prior 
to Murphy, litigants were faced with three irreconcilable decisions of the Court of 
Appeal” and one ambiguous judgment of the House of Lords. In addition, the 
question of when the cause of action created by Anns arose for the purposes of 
limitation had proved particularly problematic.” 

Whilst acknowledging the uncertainty arising from Anns, it is difficult to accept 
this as a reason for its being overruled. Some of the problems seem to be conceptually 
distinct from that of whether the Anns duty was desirable. The question of latent 
damage has both arisen and been solved by statute in areas such as the law of personal 
injuries where the existence of a duty of care is regarded as uncontroversial. 


43 supra n 2 at 924G—925A. 

44 ibid at 9203. , 

45 [1985] AC 210. The statutory provisions in Peabody were in fact those of the London Government 
Act 1963, but it has always been assumed that these had the same statutory function as the Public 
Health Act 1936. 

46 Seen 11 supra and accompanying text. 

47 Dennis v Charnwood [1983] QB 409: Investors in Industrial and Commercial Property Ltd v South 
Bedfordshire DC [1986] QB 1034 and Richardson v West Lindsey DC [1990] 1 All ER 296. 

48 Peabody (supra n 45). 

49 See the writer’s ‘Professional Negligence: Some Limiting Factors’ (forthcoming 1992 MLR) which 
deals inter alia with the implications of Murphy for the law of limitation. 

50 See Limitation Act 1980 s 11. 


567 


The Modern Law Review [Vol. 54 


Ultimately, it seems difficult to avoid the conclusion that many of the uncertainties 
were due not to the conceptual problems raised by Anns but to the failure of the 
judiciary to provide clear, decisive and consistent answers to those problems. This 
is undoubtedly true of the vexed question of the rights of building owners: the policy 
choice was the simple one of whether the building owner should be forced to claim 
directly against the negligent contractor rather than being allowed to claim against 
the local authority, leaving the latter to claim contribution from the contractor. 

This brings us to one of the most disturbing aspects of Murphy: the judgments 
contain so many confusing and difficult dicta that further litigation of essentially 
the same issues seems inevitable. Lord Bridge for example states that the owner 
of a building ought still to be able to recover under the Anns principle the cost of 
repairs necessary to prevent it being a danger to persons or property on neighbouring 
land or on the highway. Such expenditure is necessary if he is to avoid becoming 
liable to third parties.“ But why, if the owner is entitled to spend money so as to 
avert the danger of liability to his neighbours, is he not entitled to spend money 
so as to avoid liability to his visitors?* Lord Oliver, sensing the difficulty, doubted 
whether such an exception should be made.” 

Then again there is the problem of complex structures. The concept of a complex 
structure was mooted by Lords Bridge and Oliver in the D and F Estates case as 
a way of relocating Anns within the orthodox categories of the law of negligence. 
The theory involved viewing a piece of property such as a building in terms of its 
constituent parts. If, owing to the defendant’s negligence, part A was defective and 
caused damage to part B, then the owner would not be regarded as having suffered 
economic loss. Rather he would have suffered damage to property within the principle 
of Donoghue v Stevenson. One possible implication of this theory was that Anns 
would be decided the same way (but for different reasons) if the foundations in 
Anns were regarded as distinct from and as having damaged the walls.** This was 
clearly not what their Lordships in D and F Estates intended. As a consequence, 
the theory was stigmatised in Murphy as artificial and unrealistic. However, whilst 
it was made clear that the theory could have no application to cases involving defec- 
tive foundations, only Lord Oliver could bring himself to reject it altogether. Lords 
Bridge, Keith, and Jauncey each gave examples of exceptional instances where the 
complex structure theory might be applicable. None of them however gave any 
coherent explanation of why these instances were exceptional. Lord Jauncey stated 
that a subcontractor who negligently incorporates into a building a steel frame which 
fails to give the required support to and thus damages the floors and walls may 
still owe a duty of care to the occupier.” If so the complex structure theory would 
fulfil exactly the same function as the Anns doctrine. 

Then finally, there is the question of the status and significance of Junior Books 
v Veitchi. In Simaan v Pilkington Ltd (No 2),” Lord Justice Dillon doubted 
whether future citation of the case would be of any value.’ In D and F Estates, 
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Lord Bridge said that the case involved a unique albeit non-contractual relationship 
but laid down no general principle of the law of tort.” At this point one might 
have thought it reasonable to consign the case to legal history. In Murphy, however, 
Lord Keith’s attitude is altogether different. His Lordship seems to regard the decision 
as within the well established principle of reliance-based liability exemplified by 
Hedley Byrne. Does this mean that upon proof of some as yet unspecified degree 
of reliance owners of property may still be able to sue the builders and architects 
in tort on the basis of Junior Books? If so, how does this affect the position of the 
local authority? If so, has not Murphy shut in the faces of litigants the door marked 
‘Anns’ only to reopen that marked ‘Junior Books’? 


Precedent and Case-Law 


Much is made in Murphy of the alleged undermining of Anns by subsequent develop- 
ments in the case-law both in the UK and overseas. Lord Keith points out®' that 
the two stage test for the existence of a duty of care in negligence has now been 
abandoned both here® and in Australia.” Lords Bridge and Jauncey suggest that 
Anns is undermined by the fact that Lord Wilberforce relied on Quackenbush v 
Ford Motor Co™ which is said to be inconsistent with the decision of the US 
Supreme Court in the East River Steamship case.© Since the speeches in Murphy 
were delivered there have however been significant comments both academic® and 
judicial? from overseas. As a result, it seems impossible to conclude that the 
developments cited in Murphy provided any real support for the overruling of Anns. 
Two matters in particular can be mentioned. First, great reliance was based on the 
East River Steamship case as evidencing support in the USA for their Lordships’ 
views on the economic loss issue. Sir Robin Cooke however has pointed out* that 
if one looks at the case-law on defective premises one finds that in many states builders 
are held liable to subsequent purchasers for defects in the premises on the basis 
of warranties implied by law. Second, close analysis of the Sutherland Shire Council 
case shows it to be a rather weak support for Murphy. The case concerned the 
defective foundations in the plaintiffs’ premises. The alleged carelessness on the 
part of the appellant local authority consisted of a failure to inspect prior to covering 
up. The judgments of the majority® emphasised that this involved a mere omission 
to prevent a breach of duty by the builder. Moreover, whilst it may have been 
foreseeable that such an omission would lead to harm to the plaintiffs this did not 
in itself establish the proximity which the court held to be necessary before a duty 
of care would arise. The contrast with Murphy where the local authority had approved 





59 supra n 9 at 202A-B. 

60 supra n 2 at 919C-F. 

6l ibid at 917A-E. 

62 Ina series of cases, starting with Lord Keith's judgment in Peabody (supra n 45). 

63 Principally in Sutherland Shire Council v Heyman (1985) 60 ALR 1. 

64 (1915) 167 App Div 433. Appellate Division Supreme Court of New York. 

65 supra n 24. 

66 Fleming 106 LQR 525. 

67 supra n 25. 

68 ibid at 60—61. See especially Lempke v Dagenais 547 A 2d 290 (1988). Supreme Court of New 
Hampshire. 

69 Mason, Brennan and Deane JJ: the other two members of the Court decided the case on the basis 
of absence of breach of duty. 


569 


The Modern Law Review [Vol. 54 


the design is clear. As argued above,” Murphy involved reliance by ABC Homes 
on the local authority and their independent contractor whereas it is quite clear that 
the majority in the Australian decision regarded the absence of any kind of reliance 
in the case before them as crucial. Indeed at one point,” Deane J indicates that the 
result might have been different if the plaintiffs’ predecessor in title had relied on 
the local authority. Deane J was thus prepared to contemplate reliance by someone 
other than the plaintiff as a factor sufficient to establish the required proximity. 


Conclusion 


Murphy is a deeply disappointing decision both in relation to the substantive law 
on defective premises and in its implications for the judicial process. As to the latter, 
it is worrying that their Lordships failed to consider adequately the conceptual, policy, 
and institutional arguments involved. On a substantive level, there are good grounds 
for concurring with the judgment of Wilson J in the Supreme Court of Canada when 
he spoke of 


Anns ... a useful protection to the citizen whose ever-increasing reliance on public officials 
seems to be a feature of our age.” 


After Hunt: The Burden of Proof, Risk of 
Non-Persuasion and Judicial Pragmatism 


Alex Stein* 


At common law, and under section 101 of the Magistrates’ Courts Act 1980, when 
the accused relies on a defence which constitutes an ‘exception, exemption, proviso, 
excuse or qualification’ to a statutory offence, the accused has to establish it on 
the balance of probabilities. Along with other exceptions to the general principle 
which requires the prosecution to prove its case and disprove any defence put forward 
by the accused beyond reasonable doubt,' this rule (hereafter: section 101) applies 
in both summary trials and trials on indictment.? Classification of criminal defences 
as falling within its ambit by virtue of being ‘exceptions’ etc, has proved to be 





70 supra notes 19—22 and accompanying text. 
71 supra n 63 at 65, 15—20. 
72 City of Kamloops v Nielsen (1984) 10 DLR (4th) 641 at 674. 
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1 Apart from the exception under consideration, this rule is qualified by numerous statutes and, at common 
law, by the defence of insanity which specifically impose the burden of persuasion on the accused. 
See Woolmington v DPP [1935] AC 462; C. Tapper, Cross on Evidence, 7th ed, 125—26; 133ff (1990). 
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difficult. More than fifteen years ago, the Court of Appeal in R v Edwards? 
resolved this difficulty syntactically by attributing crucial importance to the way 
in which the offence is drafted. Linguistic patterns which included ‘except,’ ‘unless’ 
and the like, as well as sectional separation between offences and defences, have 
become disadvantageous to the accused. In all such cases, his defence was classified 
as an ‘exception’ and so he had to carry the risk of non-persuasion.* The fallacy 
of relying on these verbal contingencies, spotted long ago by Julius Stone,> exposed 
Edwards to penetrating critique.° Indeed, a qualifying condition of any crime can 
be replaced with a definition of that crime limited ab initio. Similarly, any definition 
of any offence can be reformulated so as to include defences within that definition. 
In all such cases, the statutory meaning would remain exactly the same, which 
demonstrates the arbitrariness of the syntactical approach adopted in Edwards. 

In R v Hunt,’ the House of Lords departed from this approach, ruling that 
Edwards, a correct decision on its own facts,’ could no longer apply across the 
board. Classification of defences within the framework of section 101 is not dependent 
alone on their syntactical status or sectional location in the list of statutory norms. 
It requires a rather more complex interpretation, one that pays regard not only to 
the verbal structure of the Act, but also to the mischief at which it was aimed and 
practical matters which affect the burden of proof. The House also laid down a 
number of general guidelines. First, the courts should be ‘very slow’ in classifying 
defences as ones that fall within section 101 because Parliament can never lightly 
be taken to have intended to diverge from protecting the innocent. Second, the ease 
and difficulty to be encountered by the parties in discharging the probative burden 
have to be regarded as factors of great importance. Judges should be reluctant to 
adopt interpretive options which impose a heavy burden on the accused. Finally, 
the gravity of the offence in question must also be considered. A conclusion that 
Parliament intended that those charged with serious crimes carry the risk of 
non-persuasion should not be reached easily. 

This decision prompted numerous academic comments, some approving and others 
disapproving.’ It has also been argued that classification of defences as falling 


3 [1974] 2 All ER 1085. 

4 See, eg, Guyll v Bright [1987] RTR 104 and Leeds City Council v Azam and Another [1989] RTR 66. 

However, this way of interpretation may also support the accused. Thus, when a section relied upon 

by the accused ‘... is not a section which creates an offence subject to exceptions,’ and ‘... does 

not say that the holder of a Justices’ on-licence, subject to conditions, may not sell liquor to anyone 
unless they are within the class of persons named in the condition,’ his defence would not be an 

‘exception.’ What that section (s 161 of the Licensing Act 1964) says is that ‘... it is an offence 

to sell liquor to persons to whom he is not permitted to sell such liquor,’ and ‘... on that wording, 

the legal burden of proof must lie upon the prosecution.’ Oxford v Lincoln (QB, 25.2.1982; unpublished 
and available via LEXIS). 

J. Stone, ‘Burden of Proof and the Judicial Process’ (1944) 60 LQR 262, 280ff. 

A.A.S. Zuckerman, ‘The Third Exception to the Woolmington Rule’ (1976) 92 LQR 402. 
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The defendant in Edwards was accused of unlicensed selling of intoxicating liquor. It was held that 

the burden of persuading the court that he had a licence to sell intoxicating liquor rests upon him. 

Defences based upon a licence to do something which is otherwise prohibited have been classified 

as ‘exceptions’ for the purposes of s 101. As will become clear from the following discussion, this 

decision was wrong both as a matter of principle and on its own facts. It was only the burden of 
adducing evidence that could justifiably be imposed upon the defendant. 

9 See J.C..Smith, ‘The Presumption of Innocence’ (1987) 38 NILQ 223; A. Zuckerman, ‘No Third 
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within the ambit of section 101 should not merely be independent of their syntax 
or sectional location in criminal law statutes, but must also be independent of forensic 
contingencies, such as the ease or difficulty encountered by the parties in proving 
various facts.'° Section 101 deals with the allocation of the risk of non-persuasion, 
not merely with the burden of adducing evidence, and the mere fact that the accused 
holds the relevant information or has a better or even exclusive access to evidence 
does not alone support the view that he should therefore carry that risk. This fact 
can only justify an imposition of a duty on the accused to put forward such evidence 
that he possesses. Once the accused produces his evidence for examination at the 
ie his advantage evaporates and should therefore not be used against him any 
rther. 

Hence, classification of defences for the purposes of section 101 can cogently 
be made only on the grounds of their substance. Those defences which are no different 
from ordinary protestations of innocence should not be subject to a less favourable 
treatment in allocating the risk of non-persuasion. Section 101 should therefore apply 
solely to ‘excuses,’ that is, defences which, on individual grounds, as a matter of 
leniency and concession to human frailty, exonerate or mitigate the responsibility 
of those who committed a criminally blameworthy act. It cannot properly be 
interpreted as including ‘justifications,’ those defences which render the act in question 
unblameworthy, making the actor’s claim of innocence no different from any other 
form of saying ‘I did nothing wrong.’ If the rules allocating the risk of non-persuasion 
in criminal cases are to be carried through consistently, and an interpreter’s standpoint 
is that like cases should always be treated alike, this interpretive possibility would 
be the only one available. 

It has therefore been submitted that the guidelines laid down in Hunt are inadequate. 
Without discriminating between various defences on the grounds of their substance, 
the courts could hardly be certain about when to be ‘very slow’ in imposing the 
risk of non-persuasion on the accused by classifying his defence as falling within 
section 101. What the courts will almost always be certain about would be that the 
accused holds better knowledge of the facts that can prove or refute his defence. 
When the charges brought against the accused are not too serious, he would probably 
end up bearing the risk of non-persuasion in respect of both ‘excuses’ and 
‘justifications.’ 

This prediction seems to have been fulfilled in the first reported case decided 
under the guidelines of Hunt. In R v Alath Construction Ltd; R v Brightman," the 
appellants (hereafter: the developers) contested their conviction of unlawfully felling 
a beech tree which was subject to a tree preservation order made by a local authority 
under the Town and Country Planning Act 1971. The order was issued to protect 
the ‘interests of amenity’ (s 60(1) of the Act) and its contravention, ie, felling of 
a tree without the authority’s consent, constituted a criminal offence (s 102(1) of 
the Act). This framework of prohibitions was qualified by section 60(6) (hereafter: 
the statutory permission), which reads as follows: 


Without prejudice to any other exemptions for which provision may be made by a tree 
preservation order, no such order shall apply to the cutting down, uprooting, topping or lopping 
of trees which are dying or dead or have become dangerous, or the cutting down, uprooting, 








of Exceptions’ (1988) 47 Camb LJ 261; F. Bennion, ‘Statutory Exceptions: A Third Knot in the Golden 
Thread?’ [1988] Crim LR 31; R. Mahoney, ‘The Presumption of Innocence: A New Era’ (1988) 
67 Can Bar Rev 1, 41—49. 

10 A. Stein, ‘Criminal Defences and the Burden of Proof’ (1991) 28 Coexistence 133. 

11 [1990] 1 WLR 1255. 
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topping or lopping of any trees in compliance with any obligations imposed by or under an 
Act of Parliament or so far as may be necessary for the prevention or abatement of a nuisance. 


The tree’s position did not fit the developers’ plans, prompting them to make 
a number of abortive attempts to obtain local authority permission to fell it. Subse- 
quently, the tree was cut down without permission upon the instructions of the 
developers. The developers relied in their defence on the statutory permission. 
According to them, the conditions specified in that permission had been satisfied 
at the time of felling the tree as a result of a great gale which ravaged large areas 
of the UK. Mr Recorder Zucker QC ruled that this defence constituted an ‘exception’ 
covered by section 101 which, to be relied on, had to be proved by the developers 
on the balance of probabilities. In so ruling he relied on Hunt. It was common ground 
in the Court of Appeal that the Recorder’s ruling was reflected in his summing up 
to the jury who found the developers guilty as charged. 

Dismissing the developers’ appeals, the Court of Appeal upheld this ruling and 
the reasoning on which it was founded. The holding that the statutory permission 
to cut down a protected tree is one of the defences that fall within section 101 was 
justified by the Court on the grounds of syntax and practicality. The first line of 
reasoning was based on the structure of the Act and the language employed in the 
statutory permission. The second one drew on the fact that it is far easier for the 
person felling a tree to prove its condition at the time when he decided to take that 
action than it would be for the local authority. For if the local authority were required 
to check every protected tree in order to ascertain whether it is dying or has become 
dangerous, this would impose on it an unbearable burden. These two classes of 
reasons require separate examination. 

The Court of Appeal observed that the absolute offence of cutting down a protected 
tree is set out in section 102(1) of the Act, whilst the circumstances permitting its 
removal are enumerated in section 60(6). Hence: 


section 60(6) . . . is in our judgment a free-standing provision quite independent of section 102 
and defines in terms the exceptions to the normal consequences of cutting down a tree which 
is the subject matter of an order. That being so, as it seems to us, section 60(6) is truly an 
exception to the definition of criminal liability to be found in section 102 and it does not 
create negative ingredients of the offence in respect of which a burden of proof rests upon 
the prosecution. !2 


Those who believed, after Hunt, that sectional separation between ‘offences’ and 
‘defences’ would no longer constitute a compelling factor for section 101 would 
undoubtedly be disillusioned by this reasoning. In Hunt, the accused was charged 
with possession of a controlled drug, contrary to section 5(2) of the Misuse of Drugs 
Act 1971. His defence, which was stated in separate provisions of that Act, was 
nevertheless held not to be one of the ‘exceptions’ mentioned in section 101. The 
Court of Appeal in Alath, however, found it unnecessary to take notice of the exact 
facts of Hunt’s case because it concerned drugs and thus ‘had nothing whatevér 
to do with tree preservation orders.’ It appears, therefore, that it was the fact that 
the felling of a protected tree is not a crime of notorious gravity which has resurrected 
the idea of relying on sectional separation. 

The Court in Alath also adopted the observation previously made by the Recorder 
that the opening of section 60(6), “Without prejudice to any other exemptions for 
which provision may be made by a tree preservation order,’ implied that the defences 
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enumerated in that section were ‘exceptions’ or ‘exemptions.’ This, once again, 
is very disappointing to those who believed that such syntactical matters are no longer 
decisive. Moreover, this interpretation is also syntactically unconvincing. After its 
opening, the section explicitly provides that ‘... no such order shall apply to the 
cutting down’ etc, which indicates that any tree falling, by virtue of its dangerous 
condition, within this provision is excluded ab initio from the preservation order. 
Rather than being an ‘exemption’ etc, this provision limits the very definition of 
the offence. How can one be guilty of an offence of not complying with an order 
when, according to the relevant statute, this order ‘shall not apply’ to his situa- 
tion?" It seems that the opening words of the section were deployed merely to 
eliminate an ‘argumentum a contrario’ in respect of the local authority’s power to 
provide for further defences in its tree preservation order. 

Another reason adopted by the Recorder as reinforcing his opinion and approved 
of by the Court of Appeal was that ‘from a practical viewpoint ... it is far easier 
... for the person responsible for the cutting down of a tree to prove its, condi- 
tion.”!5 This reason emanates from Hunt. It should nevertheless be employed with 
great caution. An inference that the risk of non-persuasion in respect of the defence 
in dispute should be placed on the accused or that Parliament has intended to impose 
that risk upon the accused does not necessarily follow from this reason. It may well 
be the case that Parliament was not concerned with evidential matters at all, thus 
leaving them to the general law of evidence. This may, after all, be a sound strategy. 
Under such law, when the facts relevant to the defence relied on by the accused 
are peculiarly within his knowledge, he has to put them forward. If he abstains from 
doing so, his defence would remain unsubstantiated.'* But if he decides to adduce 
some evidence and the trier of fact is left in doubt as to any of the defensive issues, 
the outcome of this case can only be an acquittal. Practical problems such as that 
mentioned by the Recorder can thus be resolved not only by classifying the defence 
in question as an ‘exception’ which falls within section 101, but also by the ‘evidential 
burden’ doctrine, viz. by requiring the accused to raise a reasonable doubt as to 
the facts that support his defence.” In the present case, the developers were proved 
to have a motive to fell the tree irrespective of statutory permission to fell it. They 
applied for permission to cut down the tree before the gale of October 1987 upon 
which they later based their defence. This, in conjunction with a failure to produce 
independent evidence about the tree’s condition at the time when it was cut down, 
would have enabled the prosecution to have gone a long way towards refuting the 
developers’ defence." 

The existence of these two strategies casts serious doubts on the fashion in which 
the developers’ defence has been classified in Alath as falling within section 101. 
As both of these strategies were pertinent to this classification, what exactly was 


14 cf Lord Templeman’s separate opinion in Hunt, supra n 2, at pp 3—4, which provides support for 
this critique of Alath. 

15 pp 1259—60. 

16 See, eg, R v Gannon (1988) 87 Cr App Rep 254, 256; and Cross, supra n 1, at p 121. 

17 This minimal standard would be sufficient for discharging an evidential burden. See Cross, supra 
n 1, at pp 145—46 and cases cited therein. 

18 See Zuckerman, supra n 9, at p 175. As was mentioned, in quite similar circumstances, by Donaldson 
LJ, ‘all sensible licensees will in fact assist the police with the supervision of the sale of intoxicating 
liquor and it would not surprise me in the very least if justices, faced with a licensee who was standing 
strictly on his legal rights and refusing to assist the police in any way at all, drew an inference that 
although the burden of proof might well be on the prosecution the offences had been committed and 
he was doing his best to make certain that the police did not have the best evidence that they had 
been committed.’ Oxford v Lincoln, supra n 4. 
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the basis for endorsing one of them rather than another? What justifies the view 
that it is the risk of non-persuasion, as distinguished from the risk involved in not 
adducing evidence, that was imposed upon the accused by the law? Given that neither 
the syntactical status of the defence in question nor the forensic contingencies 
associated with its proof could properly classify this defence as an ‘exception’ falling 
within section 101, the reasoning adopted in Alath seems to be seriously wanting. 

The question that ought to have been addressed in Alath (and also in Hunt) is 
whether the defence in question differs substantively from other claims of innocence 
which need not be proved by the accused. If that defence is a ‘justification,’ viz. 
if it relates to the act itself and is thus no different from an ordinary claim of 
innocence, it should, accordingly, be presumed that Parliament intended that defence 
to be subject to the ordinary principles of proof. In such cases, subject to explicit 
statutory provisions to the contrary, it is only the burden of adducing evidence that 
may judicially be imposed on the accused. If, however, the defence in question 
is an actor-related ‘excuse,’ it would have to be proved by the accused, as ordained 
by section 101.'9 

The statutory permission to cut down a protected tree is based on a number of 
alternatives and the judgment delivered in Alath does not reveal what exactly was 
contended by the developers in that respect. The common denominator ofthese 
alternatives seems to be. the ‘balance of utilities.’ When a tree dies and thus 
ceases to be beneficial, it can be cut down. When a tree creates a nuisance or becomes 
dangerous, it can also be cut down, and it seems to be implicit in these conditions 
that the ‘danger’ or ‘nuisance’ must be tangible and thus greater than the tree’s utility. 
In each one of these defences, the interest that has been saved outweighs the interest 
that has been sacrificed. Such actions cannot be treated as blameworthy ones. All 
of them are justifiable. The defence put forward by the developers could thus not 
properly be classified as an ‘exception’ that falls within section 101. 

The statutory permission to cut down a protected tree calls for further comment. 
A general defence of necessity seems now to have gained recognition at common 
law. In two recent cases recognising that defence, it was held that it could arise 
only from objective danger threatening the defendant or others with death or serious 
injury.?! This restriction should, however, be understood by reference to the 
gravity of the crimes to which the defence was applied, so that its scope might be 
wider in less serious offences.” If this is correct, the defence of necessity would 
hinge on a ‘balance of utilities,’ thus encompassing most of the instances enumerated 
in the statutory permission to fell a protected tree. In any event, that defence would 
overlap with at least some of those instances. Criminal defendants carry no risk 
of non-persuasion in respect of ‘necessity.’ They can only be required to adduce 











19 The normative question whether the risk of non-persuasion in respect of ‘excuses’ should be borne 
by the accused transcends the scope of this note as it is apparent that s 101 applies to ‘excuses.’ For 
the view that this also ought to be the law see Stein, supra n 10, at pp 136—140. 

20 Felling a tree in compliance with a statutory duty is also exempted from the-prohibition, but no such 
defence (which is clearly a ‘justification’) was put forward by the developers in Alath. 

21 See R v Conway [1988] 3 All ER 1025 and R v Martin [1989] 1 All ER 652. 

22 In R v Martin (ibid, at p 654), the Court of Appeal held that: 


R v Conway is authority also for the proposition that the scope of the defence [of necessity] is 
no wider for reckless driving than for other serious offences. As was pointed out in the judgment, 
‘reckless driving can kill.” ... We see no material distinction between offences of reckless driving 
and driving whilst disqualified so far as the application and scope of this defence is concerned. 


This statement leaves room for discriminating between more and less serious offences in determining 
the scope of ‘necessity.’ 
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some evidence to substantiate that defence.” At the same time, section 60(6) of 
the Town and Country Planning Act 1971 does not imply that common law defences 
such as duress and necessity would not be available to a tree-feller. Hence, it would 
be a far better strategy for a tree-feller to forsake, when appropriate, the statutory 
permission and rely upon the common law defence of necessity. The fact that this 
choice between defences of identical substance may have such far-reaching 
implications reinforces the foregoing critique of Alath. 

It is not suggested that Alath’s outcome necessarily amounts to a miscarriage of 
justice. Rather, it is submitted that insofar as its allocation of the burden of proof 
is concerned, the decision delivered in that case is wrong in principle. It is, 
nevertheless, good news for tree-lovers. 


Directors’ Duties and Insolvent Companies 


Ross Grantham* 


The recent decision of Hoffmann J in Re Welfab Engineers Ltd' raises again the 
question of what, if any, obligations company directors owe to the company’s 
creditors. The circumstances of this case are however novel in that the allegation 
was not, as in earlier cases, that creditors suffered as a result of the board’s action, 
but rather that while the directors did not do a bad job, they could have done a 
better one. 

The story of Welfab Engineers Ltd begins for our purposes in 1979. The company 
which had until that time been profitable, began a slow descent into insolvency, 
due in the main to factors outside its control. The company suffered from the 
insolvency of its customers, the general down-turn in the economy, and from the 
departure of one of its directors, who set up in competition. In late 1982 the board 
decided that, if the company was to continue trading, its principal asset, a freehold 
property, would have to be sold and thereafter the business of the company conducted 
from rented premises. The land, which was subject to a charge to the bank, would, 
if the plan was to succeed, have to fetch close to its valuation of £145,000. The 
directors through estate agents placed the property on the market, asking £200,000. 
It was however to be indicated to prospective purchasers that a lower figure would 
be considered. At the board’s request, the estate agent’s marketing of the property 
was discreet, so as not to advertise the company’s difficulties. 

The estate agent’s marketing, and the activities of the board elicited a total of 
three offers, of which two remained serious contenders. The first of these was an 
offer, from Bell & Webster (Steel Structures) Ltd, for £125,000. This offer, for 
the freehold property and some equipment, also allowed for the possibility of a lease- 
back of the property to Welfab. It was clear to the directors that this figure would 
be insufficient to enable the company to remain in business. As the board were 
determined that the company should either continue to trade or be sold as a going 
concern, this offer was rejected. The other offer was from Thermaspan Roofing 





23 Since this defence is based on ‘duress of circumstances,’ its proof would be guided by the rules which 
apply to ‘duress’ and other common law defences except that of insanity. See, eg, R v Gill [1963] 
1 WLR 841, and supra n 16. 
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Ltd, which offered £110,000 for the entire undertaking of Welfab. Thermaspan, 
however, were content to exclude from this the sum of £15,000 owing to Welfab 
under a contract with British Rail. Thermaspan also undertook to employ all of 
Welfab’s 15 employees, and both directors. The directors of Welfab accepted this 
offer, and of the £110,000 received £103,000 went to repay the bank. The remaining 
£7,000 proved insufficient to repay other creditors and the company was wound 
up three months later. 

The action commenced by the liquidator alleged that the board’s acceptance of 
the Thermaspan offer constituted a breach of the directors’ fiduciary duties. The 
liquidator contended that more aggressive marketing could have achieved a higher 
price, and that in any event, the board’s decision not to accept the higher Bell & 
Webster offer, failed to accord to the interests of creditors a priority due to them. 
These contentions were ultimately rejected by Hoffmann J who found that the board 
had acted honestly and reasonably. In considering the offers and the choice made 
by the directors, Hoffmann J noted that a simple comparison could not be made 
as there were ‘a number of imponderables to be taken into account. ”? First, the 
lease-back arrangement in the Bell & Webster offer was not certain. Second, as 
under the Bell & Webster offer Welfab’s employees would be dismissed, the extent 
of Welfab’s liability for redundancy reduced the value of the offer. Third, the Bell 
& Webster offer would have prevented Welfab carrying out work due under a 
warranty in the British Rail contract. This would have led to those costs being set- 
off against the £15,000 owing to Welfab. In Hoffmann J’s opinion once these factors 
were taken into account, there ‘was not a great deal between the two offers.” He 
also felt it was unlikely that more aggressive marketing would have generated a 
higher price as the ‘market for industrial property in the Midlands at the time was 
glutted by the premises of other failed companies.” 

The liquidator, drawing an analogy between the position of creditors in a liquidation 
and their rights in the present situation, further contended that while the board could 
have done much worse, they nevertheless had in the circumstances a duty when 
realising the company’s assets to do so for the ‘best advantage of creditors.’> Thus 
in the liquidator’s opinion as the directors, and this was accepted by Hoffmann J 
on the evidence, were influenced in their decision by a consideration of the impact 
on employees and on the company as a going concern, the directors had failed in 
their duty, which required at that time, that the interests of creditors be given pride 
of place. This contention was also rejected by his Lordship. 

In Hoffmann J’s opinion although the company was insolvent and the board could 
quite justifiably have placed the company in the hands of the receivers, the directors 
were not subject to a duty to act for the best advantage of creditors. In his Lordship’s 
opinion although, if the company were in liquidation, creditors would have been 
entitled to greater consideration, so long as the company remained a going concern 
the directors, while ‘not entitled to sell the business to save their jobs and those 
of other employees on terms which would clearly leave the creditors in a worse 
position than on a liquidation,’ could not be said to have failed in their duty to 
the company merely by responding to the pressures ‘imposed on directors of 
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companies like this by the widespread unemployment and industrial devastation in 
the Midlands at the time.” 

The liquidator of Welfab had in essence argued that where the company is insolvent 
directors come under duties similar to those of a liquidator, with respect to the interests 
of creditors. The importance of Welfab lies in Hoffmann J’s affirmation that while 
they should not be exploited, so long as creditors leave the company in the directors’ 
hands, the company will not be run primarily for their benefit. 

This decision, which given the similarity of the available options may be considered 
unremarkable, does nevertheless raise interesting questions as to what precisely is 
the content of the duty owed by a company director to the company’s creditors. 
The answer given to this question by Hoffmann J is that the board’s duty extends 
only to avoiding action that would cause loss to creditors. This duty, being an 
essentially proscriptive one, will not necessary require the director to give creditor 
interests the sort of positive consideration they would receive in a liquidation. Thus, 
in the circumstances of Welfab, the directors were not, contrary to the liquidator’s 
assertions, compelled to actively advance creditor interests; and, providing creditors 
were not prejudiced, the action taken could seek to serve the interests of other groups. 

The characterisation of the duty in this way merits consideration on two fronts. 
First, is a view of the duty as a proscriptive one consistent with prior authority, 
and second is such a view theoretically consistent with the methods chosen to institute 
creditor protection? An examination of the authorities as to the content of the duty 
reveals an apparent and hitherto unrecognised difference of opinion. 

A proscriptive content to the duty has been favoured in a number of decisions. 
In Nicholson v Permakraft (NZ) Ltd! Cooke J felt the directors in taking account 
of the interests of creditors must consider ‘whether what they do will prejudice their 
company’s practical ability to discharge promptly debts.’? On the facts of 
Nicholson all relevant interests had been considered and although the decision was 
with the benefit of hindsight an unfortunate one, ‘[g]iven good faith and a decision 
which could reasonably be regarded as in the interests of the company as a whole 
and not likely to cause loss to creditors, the matter was one for the directors, not 
the court.’ A similar view is also apparent in Winkworth v Edward Baron 
Development Co Ltd"! where in a much quoted passage Lord Templeman felt the 
board’s duty entailed, among other things, a duty to ensure the company’s assets 
were ‘not dissipated for the benefit of the directors themselves to the prejudice of 
the creditors.’'? While Nicholson and Winkworth differ in many respects, they do 
share a view of the obligation imposed upon directors as requiring only that creditors 
should not be prejudiced by the board’s action, at or near insolvency. 

In other authorities, however, the duty is clearly envisaged as requiring more 
positive action. In Brady v Brady? Nourse LJ in the Court of Appeal saw the 
board’s duty as remaining one to act in the interests of the company. However, 
in his Lordship’s opinion ‘where the company is insolvent, or even doubtfully solvent, 
the interests of the company are in reality the interest of existing creditors alone.’* 
Thus, as the basic fiduciary obligation," as it is commonly understood, requires 
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active furtherance of the beneficiaries’ interests it follows that where the beneficiary 
is defined in terms of creditor interests, this obligation must require action for the 
advantage of creditors. It is these comments and the comments of Street CJ, in Kinsela 
v Russell Kinsela Pty Ltd's that in an insolvent company it is the creditors and ‘not 
the shareholders assets that, through the medium of the company, are under the 
management of the directors,” that lend weight to the view that the effect of the 
duty is to extend the rights of creditors in liquidation to where the company is merely 
insolvent. 

In addition to suggesting a division within the authorities the comments of Nourse 
LJ and Street CJ also raise the related question of whether an assimilation of the 
duties of a liquidator and the director of an insolvent company is a necessary 
consequence, given the method adopted to institute creditor protection. The preferred 
method, with the exception of Winkworth,'* has been to require consideration of 
creditor interests through the basic obligation of the board to act in the interests 
of the company. The company, however, at or near insolvency is no longer 
thought of — as was the traditional view — as reflecting the collective interests 
of shareholders, but instead is defined in terms of creditor interests. This duty which 
is common to all fiduciaries, while not prescribing how the fiduciary must serve 
the beneficiary, does require the fiduciary to actively promote the interests of the 
beneficiary.?! Any attempt to further the interests of a third party will result in a 
breach of that duty. As Finn has noted, a ‘fiduciary’s conduct may be condemned 
notwithstanding that it has no adverse effect at all on the interests of the beneficiary: 
a disloyal tendency is enough.’ It appears to follow therefore that if creditor 
protection is to be instituted, as it clearly is in the Nicholson line of cases,” 
through the directors’ duty to act in the interests of the company, then at insolvency 
where the corporate interest is defined in terms of creditor interests, the board must 
serve creditors, and as Nourse LJ said, creditors alone. This should therefore have 
precluded regard to the interests of non-creditors in Welfab. 

These difficulties, and indeed the division amongst the authorities, are it is 
suggested more apparent than real. The content of the duty envisaged in Welfab 
and Nicholson, or in Brady and Kinsela, while expressed in different terms will 
nevertheless require similar action from the board. This is so for two reasons. 

First, the real threat to creditors lies in action taken by the company after the 
loan has been made. This action may increase the risk that the company will fail 
or be unable to repay the loan. Creditors will not normally be concerned by the 
failure of the company as the interest rate charged upon the loan includes a payment, 
in advance, for the risk of the borrower failing to return it.” Where however the 
interest rate becomes inadequate, because of the company’s action, there is a risk 
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of a transfer of wealth from creditors to shareholders.” The company will, 
however, only be motivated to take such action at or near insolvency. At this point 
the prospect of higher interest rates in the future, due to lack of lender confidence, 
ceases to be an effective restraint.*° Thus it is only in respect of this externalising 
conduct that creditors are in need, and are worthy recipients of, judicial protec- 
tion.” It follows that in most cases creditors will be adequately served by a 
proscriptive duty. 

Secondly, the interests of creditors will not, even at insolvency, be the only factor 
in deciding what is in the corporate interest. The now fashionable ‘enterprise’? 
view of the company is one that sees the corporate entity as a means to take account 
of the concerns of all those groups interested in the operation of the company’s 
business.” The board’s role is to divine the equilibrium position and to decide how 
best it might be served. At various times in the life of the company, the interests 
of one or other corporate constituency may be more vitally affected than others. 
In such circumstances, the interests of that constituency may be the dominant concern. 
This, however, is not to say that the interests of that group will exclude consideration 
of other constituencies’ needs.** Thus, just as there are instances of action taken 
that cannot be justified as being in shareholders’ interests,” even on a long term 
view, there may be action taken near insolvency that will not actively further creditor 
interests. It may even be in an extreme case that the competing interests of share- 
holders and employees will combine to outweigh creditor interests altogether. 

These factors together, it is submitted, both reconcile the authorities and support 
a proscriptive content to the director’s duty to creditors. Whether it is said, as in 
Nicholson and Welfab, that the duty entails only not prejudicing creditors, or whether, 
as in Brady and Kinsela, the duty is to act in the interests of the creditors (the 
‘company,”) the action required of the board will be substantially the same. While 
the onset of insolvency may identify creditors as the most vitally affected constituency, 
entitling them to greater consideration, this consideration is not an exclusive one 
and the board can in most cases, because of the particular nature of the threat faced 
by creditors, satisfy their claims simply by avoiding prejudicial conduct. 

The authorities which established the existence of a duty to company creditors 
did so in terms which might have suggested that the rights accorded to creditors 
in a liquidation were now to extend to where the company was merely insolvent. 
Indeed the liquidator’s submissions in Welfab sought to assimilate the duties of a 
liquidator and the director of an insolvent company. The rejection by Hoffmann 
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J of these submissions may go some way to halting the growing expectations of 
corporate creditors and the understandable anxiety felt by directors who try to save 
the company. 


Extending Equity’s Reach through the 
Mutual Wills Doctrine? 


C.E.F. Rickett* 


What are the requirements for the operation of the equitable mutual wills doctrine, 
whereby a remedial constructive trust can be imposed by a court? A useful summary 
is the statement of Culliton JA in Re Johnson': 


It appears to me that ... where there are mutual wills, a trust enforceable in equity against 
the estate of the survivor where the ... mutual will has been revoked by the survivor can 
only be established if there is fraud: (1) that such ... mutual wills were made pursuant to 
a definite agreement or contract not only to make such ... will but also that the survivor 
shall not revoke; and (2) such an agreement is found with preciseness and certainty, from 
all of the evidence; and (3) the survivor has taken advantage of the provisions of the ... 
mutual will. 


This statement has been doubted as to its accuracy in suggesting the need for a “definite 
agreement’ (ie express) that the wills not be revoked.? It is also clear that by 
‘taking advantage’ is meant not necessarily the receipt of a material benefit by the 
survivor, but rather the survivor’s obtaining the benefit of a deceased’s performance 
of the latter’s contractual obligation.* 

What i is important for the purposes of the present note is the reference to ‘the 
survivor.’ The equitable doctrine, and hence the equitable remedy available, operates 
only from the point of the death of one party to the agreement where that party 
has now irrevocably performed his or her obligation under that agreement to provide 
for a particular distribution of his or her property. The corresponding obligation 
of the surviving party should now be performed, if not voluntarily then coercively 
— hence the remedial constructive trust remedy.‘ 

The trust can be imposed at the request of the deceased’s representatives — 
justifiable on the basis of preventing equitable fraud on the deceased as promisee 
under the agreement — or the ‘beneficiaries’ of the dispositions under the survivor’s 
will as found in the agreement — justifiable perhaps on the basis of an anti-enrichment 
fiduciary duty, to carry out the terms of the agreement, owed by the survivor to 
the third parties.> 

Viewed against this background, the decision of McPherson J in the Queensland 
Supreme Court in Bigg v Queensland Trustees Ltd® is of considerable interest. Mr 
and Mrs Bigg executed mutual wills within a week of their marriage. His Honour 
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held that the wills had been executed pursuant to an agreement. He also regarded 
as necessary in the contract a term not to revoke the wills, which he was quite ready 
to imply in the circumstances’: 


There is no point in agreeing to make corresponding wills if the parties to such an agreement 
are free to revoke immediately after executing them, by which I mean ‘free’ in the sense 
of immune from the ordinary remedies available for breach of contract. 


With respect, it is difficult to see the point of insisting on an agreement not to revoke 
as necessary if that agreement will be so readily implied, unless of course the 
underlying assumption is that if an agreement to make mutual wills expressly includes 
the right to revoke (or, at least, expressly excludes that there is agreement not to 
revoke) then the equitable doctrine will not operate. Such an assumption is ridiculous. 
The equitable doctrine operates (or so we have assumed) from the point of death 
of the first party who dies with his side of the agreement performed. It is highly 
unlikely that a court of equity would then allow the survivor to revoke her will 
by relying on the contractual expressions. These would clearly be interpreted so 
as to prevent such a result. Not to do so would be to invite the ultimate destruction 
of the usefulness of the doctrine itself, since such contractual expressions might 
become commonplace. 

Let us return to the facts of Bigg. The evidence established that after the execution 
of the mutual wills Mrs Bigg had executed three further wills. The will operative 
at her death in 1988 was in its terms quite far removed from the terms of the original 
mutual will. Rather than leaving her property to Mr Bigg for his own use, she actually 
gave him only a life interest. The later wills were unknown to Mr Bigg. There was 
evidence that Mrs Bigg was, in McPherson J’s words, “anxious not to let [Mr Bigg] 
find out what she was engaged in doing.’® In the event, Mr Bigg claimed that the 
defendant trustee company, Mrs Bigg’s executor and trustee, held all the property 
in Mrs Bigg’s estate on trust for himself. As an alternative, he claimed damages 
for breach of contract. All the arguments in McPherson J’s judgment related, 
however, to the mutual wills doctrine. 

The stark point about Bigg is that the plaintiff was the survivor suing, as defendant, 
the successor in title of the deceased. The claim was not that the survivor was in 
breach of his agreement, but that the deceased was in breach of her agreement. 
If (as we have so far assumed) the equitable doctrine of mutual wills arises only 
on the performance of his or her contractual obligations by the deceased, the present 
case was not a proper case for the equitable doctrine, at least in its present form. 
Clearly, however, Mr Bigg would not necessarily be remediless, as his own 
alternative claim indicated, and as McPherson J stated?: 


A person who makes a binding promise to dispose of property by will, whether ‘mutual’ 
or not, in a certain manner is at law liable for damages for failing to fulfil that promise. 


The measure of damages would be, as his Honour went on to say, the value of 
the interest lost to the plaintiff. That would have meant, in the present case, the 
value of Mrs Bigg’s estate. In that sense, the wealth accruing to Mr Bigg would 
be the same whether a claim in damages or a constructive trust was appropriate. 
However, the claim in damages has nothing to do with the mutual wills doctrine. 
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It is a purely contractual action. Had McPherson J simply awarded damages, Bigg 
would not have been ‘a mutual wills case.’ 

The award of damages at common law is not, of course, the only remedy available 
for breach of contract. The equitable remedy of specific performance is theoretically 
available, although it is not likely to be relevant in many cases, and in Bigg it would 
have been impossible. 

There are authorities which state, obiter, ‘that no liability attaches to a breach 
of a mutual wills agreement by either party during their joint lifetime at least if 
notice is given by the party in breach to the other party, and notice, sufficient for 
this purpose, is given to the survivor if the first to die leaves a will not in conformity 
with the agreement.’!° Youdan, in a scholarly discussion, points out that the three 
arguments used to support this view, in the cases he cites'! — (a) a reference to 
statements of Lord Camden in Dufour v Pereira’; (b) the argument that the 
innocent party will not be prejudiced by a breach by the other party in such situations; 
and (c) the argument that it would be impossible to assess damages in such cases 
— are quite inadequate. Youdan’s view is clearly put (although it must be emphasised 
that he assumes only an award of damages for breach of the mutual wills 
agreement)": 


There is no reason, in principle, why one party to a mutual wills agreement should not be 
able to sue the other for an anticipatory breach committed during their joint lifetime; and 
similarly there is no reason why the survivor should not be able to sue the personal represen- 
tatives of the first to die for a failure by the latter to comply with the agreement. 


So far, so good. However, McPherson J in Bigg went much further than Youdan’s 
analysis would warrant. His Honour’s decision was that the defendant executor held 
the estate on a constructive trust for Mr Bigg. How did he reach such a conclusion? 

It is submitted that his Honour’s statements reveal from the outset conceptual 
confusion between: 


(a) breach of agreement — leading either to damages at common law, or (in 
theory) specific performance in equity; and 

(b) concluded performance of the agreement by one party — leading to a construc- 
tive trust remedy in equity. 


A cause of action under (a) cannot give rise to the remedy proper to (b). 
The confusion is clear in the following statement of McPherson J'*: 


On that footing [ie that a mutual wills agreement really assumes that neither party will alter 
his or her will without the knowledge of the other] it might be expected that, in a case where 
a mutual will was during joint lives revoked by one party without notice to the other [nb 
breach of agreement], the equitable principle [which McPherson J apparently equated with 
the prevention of equitable fraud practised on the promisee — see at p13] would also impose 
a trust on the estate of the deceased for the benefit of the survivor. Once the first of such 

. contracting parties dies, it would, of course, be impossible for notice of revocation to be 
given formally by either of them to the other. 
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With respect, an equitable proprietary remedy should be imposed for a unilateral 
breach of agreement only when a very clear justificatory principle exists. One highly 
relevant aspect in deciding whether such remedy should lie must be the adequacy 
of other remedies. As already established, adequate remedies in personam do exist 
in such a case. Furthermore, it cannot be suggested that to deny a trust on the facts 
in Bigg, but to allow a trust on the facts of a standard mutual wills case, gives rise 
to an inconsistency. The trust in the latter situation is not imposed because of a 
unilateral breach of agreement, but because an equitable obligation, in the nature 
perhaps of a fiduciary relationship, has come into being, superimposed on the 
contractual relationship between the parties. It is suggested that, as will become 
apparent herein, McPherson J did in fact identify further factors in Bigg which may 
enable us to conclude that the trust in Bigg was not being imposed because of the 
unilateral breach of agreement, but rather as a remedy to prevent a clearly identified 
unjust enrichment or in recognition of an equitable estoppel. In other words, perhaps 
we must add (c) and (d) to (a) and (b) above, phrased rather loosely as follows: 


(c) prevention of unjust enrichment — leading to a constructive trust remedy in 
equity (or compensation at common law?); and 

(d) equitable estoppel — leading to a constructive trust remedy in equity (or 
perhaps other equitable remedies?). 


These grounds will be discussed further herein. 

McPherson J also questioned the decision of Sir Gorrell Barnes P in Stone v 
Hoskins," again in his discussion revealing the same confusion between (a) and 
(b) above. In Stone v Hoskins the testatrix, as in Bigg, breached a mutual will 
agreement with her husband by leaving ultimately a will which in comparison with 
the earlier mutual will substantially reduced benefits to her husband. The husband 
did not learn of the revoked mutual will until after the testatrix’s death. The husband 
sought a declaration that the testatrix’s executors held her estate on trust for him. 
He failed. Two points must be noticed immediately. First, the husband’s claim was 
made in the context of the executors’ action for probate of the last will, and was 
only for a trust. Second, nothing Sir Gorrell Barnes P actually said went to a denial 
of a potential claim for breach of contract, which of course would have needed a 
separate action! 

McPherson J’s disagreement with Sir Gorrell Barnes P was centred on the issue 
of the notice necessary to revoke and thus remain within the ambit of what the mutual 
wills agreement allowed. Sir Gorrell Barnes P stated'*: 


The only object of notice [of revocation] is to enable the other party to the bargain to alter 
his or her will also, but the survivor in the present case is not in any way prejudiced. He 
has notice as from the death. 


McPherson J’s view was different": 


The very early authorities ... appear to me to make it clear that during joint lives neither 
party to a contract for mutual wills may revoke secretly or without notice to the other, and 
that after the death of either the power of the survivor to revoke at all is at an end ... It 
is no doubt because the necessary notice of revocation is no longer capable of being given 
by either party after one of them has died that it is considered also to be inequitable to permit 
the survivor to revoke after the death of the other party. 
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Three points can be made. First, it is not clear that the ‘very early authorities’ cited 
by his Honour do link, as his Honour believes, the enforcement of the mutual wills 
agreement by means of a trust to the impossibility of notice of revocation by the 
survivor to the deceased, rather than to the benefit secured by the survivor at the 
expense of the deceased. Indeed, none of the passages he cites can be read 
unequivocally in the manner indicated by him. Second, even if, as in Bigg, notice 
of revocation ought contractually to have been given by the deceased to the survivor 
during their joint lifetime, why should a breach of this term result in a constructive 
trust rather than in damages? That essential question is not answered by changing 
the focus to the issue of notice. Third, if the real focus of equitable intervention 
is the benefit secured by a contractual party, where is the benefit to the deceased 
vis-a-vis the survivor in a case like Bigg? 

A further point can be made by positing a variation of the facts of Bigg. Assume 
that the mutual wills agreement required Mrs Bigg by her will to leave a life interest 
to Mr Bigg, with remainder thereafter to a third party beneficiary. This she does. 
Mrs Bigg later revokes her mutual will, secretly, and replaces it with another will 
whereby she names Mr Bigg as absolute beneficiary. She dies. Mr Bigg decides 
not to challenge this last will. Can the original third party beneficiary claim a trust 
in his favour? Under the orthodox mutual wills doctrine, the question would of course 
be answered negatively. If however, the focus is on the impossibility of notice of 
revocation, where once either party dies the ‘agreement’ must be performed, what 
is there to prevent the third party beneficiary from obtaining his ‘interest’ under 
a constructive trust? It would be difficult without destroying the very basis of the 
argument now to try and distinguish the actual Bigg case from this hypothetical case. 

As suggested earlier in this paper, McPherson J did end his judgment with two 
much more acceptable analyses, even if they were only hinted at rather than fully 
developed. We can call the first the ‘restitutionary analysis.’ Its application in Bigg 
resulted from the evidence that!8: 


a reason why [Mr Bigg] made and continued to make investments in his wife’s name was 
that he believed that the mutual wills still stood, and that if she died first he would receive 
all their property under the version of the mutual will. To that extent he suffered prejudice 
by her revocation of that will without notifying him during their joint lives. 


In other words, Mr Bigg acted in relation to his affairs — particularly in his continuing 
to transfer assets to Mrs Bigg — on the assumption that the mutual wills agreement 
continued on foot. Coupled with the evidence that Mrs Bigg was being deliberately 
secretive in her behaviour, this should result in a remedy for Mr Bigg. 

Reading a little more into this ‘restitutionary analysis’ than was actually expressed 
by McPherson J, it can be suggested that a remedy be granted Mr Bigg on the basis 
of ‘an unjust enrichment at his expense.’ The enrichment was the wealth received 
by Mrs Bigg from Mr Bigg, or at least the enrichment transferred which transfer 
could adequately be explained only on the assumption that the mutual wills agreement 
was operative. The expense of Mr Bigg was the loss of the wealth transferred. The 
‘unjustness’ might be based on either a mistake of fact — that the mutual will existed 
— or a total failure of consideration — that the agreement was not performed by 
the other party — or perhaps even on unconscionability — that Mrs Bigg continued 
to take transfers of property from Mr Bigg in an ‘unconscionable’ manner. These 
issues would need further and careful development. 

Furthermore, this analysis should be handled very carefully when the issue of 





18 ibid at p16. 
585 


The Modern Law Review [Vol. 54 


the appropriate remedy is faced. On the analysis, a constructive trust of Mrs Bigg’s 
entire estate is clearly overkill. It is confiscation, not restitution. It may even be 
that any proprietary remedy for the amount of the enrichment would be overkill. 
Possibly, a purely in personam remedy would suffice? Either an action for money 
had and received, or monetary ‘compensation’? Even if a constructive trust is imposed 
as the most suitable remedy, if the foundation for its imposition is this restitutionary 
analysis, it should be recognised that this is not an application or even extension 
of the orthodox mutual wills doctrine. Rather, it is a recognition of a cause of action 
based on unjust enrichment. (Of course, it may be that the mutual wills doctrine 
is itself best justified by an unjust enrichment analysis, but this fact does not mean 
that the new cause of action is to be automatically subsumed within that established 
doctrine.) Thus we can reiterate at this point three clearly separate concepts: 


(a) breach of agreement — leading either to damages at common law, or (in 
theory) specific performance in equity; and 

(b) concluded performance of the agreement by one party — leading to a 
constructive trust remedy in equity; and 

(c) prevention of unjust enrichment — leading to a constructive trust remedy in 
equity, or ‘compensation’ at common law. 


When outlining what has been called in this note the ‘restitutionary analysis,’ 
McPherson J referred to Re Basham" as a decision”: 


where the principle of equitable estoppel was applied to a case in which the plaintiff continued 
to provide benefits to the deceased in the belief, encouraged by the deceased, that property 
would be left to her by the deceased on that person’s death. 


This comment raises, thus, the possibility of a fourth relevant concept, the ‘equitable 
estoppel analysis.’ Recent cases in this area have led to the emergence of a flexible 
approach to this doctrine. Since the decision of the Privy Council in Attorney-General 
of Hong Kong v Humphreys Estate (Queen’s Gardens) Ltd,” it has been assumed 
that a threefold ‘test’ exists for establishing the existence of the unconscionability 
which is said to be the basis of the estoppel jurisdiction in equity: the creation or 
encouragement (silence sufficing) by one party A of a belief or expectation in the 
other party B as to a present or future state of affairs; the reliance of B on that 
belief or expectation; and detriment to B as a result of that reliance. Where such 
factors are established, the remedy can include the bringing into being of the assumed 
future state of affairs.? A constructive trust might then well be appropriate, as 
perhaps in Bigg. To explain the trust in Bigg on this basis avoids the apparent conflict 
presented by McPherson J’s notice of revocation analysis between the position of 
Mr Bigg as promisee and the third party beneficiary in the hypothetical case raised. 
Mr Bigg gets a trust interest because his was the expectation encouraged, his was 
the reliance, and his was the detriment. The third party beneficiary does not. This 
analysis adds therefore a fourth clearly separate concept: 


(d) equitable estoppel — leading to the appropriate proprietary or personal remedy 
in equity. 
In conclusion it can be seen that Bigg is not a true mutual wills case. There are 





19 [1986] 1 WLR 1498. 

20 supran 6 at pl6. 

21 [1987] AC 114. 

22 eg Waltons Stores (Interstate) Ltd v Maher (1988) 76 ALR 513. 


586 


July 1991] Of Split Trade Marks and Common Markets 


four concepts at work in that decision: 


(a) contract; 

(b) equitable doctrine of mutual wills; 
(c) restitution; 

(d) equitable estoppel. 


Concept (b) was inapplicable, since this was not an action against a survivor. Concept 
(a) was applicable, in that a survivor of a mutual wills agreement is able to sue 
the personal representatives of the first to die for a failure by the deceased to comply 
with that agreement. Concept (c) can in some circumstances provide a remedy for 
the survivor if the first to die has failed to comply with the agreement, provided 
the latter has been unjustly enriched at the former’s expense. It was prima facie 
applicable in Bigg, although a more rigorous analysis would need to be made. Concept 
(d) can also in some circumstances provide a remedy for the survivor if its require- 
ments are met. It was prima facie applicable in Bigg, although here also a more 
rigorous analysis should have been provided. It is hoped that when McPherson J’s 
interesting decision is cited by both text writers and practitioners care will be taken 
not to miss some of the subtleties apparent both in its negative and positive aspects. 


Of Split Trade Marks and Common Markets 


Peter Oliver* 


The ruling of the European Court of Justice in Van Zuylen Fréres v Hag' (‘Hag 
P) has always aroused heated controversy and its reversal in CNL-Sucal v Hag? 
(‘Hag IP) is to be warmly welcomed. One notable feature of this case is that it 
is thought to be the first in which the Court has expressly reversed an earlier 
judgment.’ Both cases related to Article 30 of the Treaty of Rome, which prohibits 
quantitative restrictions on imports between Member States and measures of 
equivalent effect; and to Article 36 which lays down an exception to this rule inter 
alia for measures justified for the protection of industrial and commercial property 
(hereafter ‘industrial property.’) 

In Hag I the Court enunciated the doctrine of common origin, whereby a trade 
mark may not be relied on with a view to prohibiting the marketing in one Member 
State of the European Community of goods lawfully produced in another Member 
State under an identical trade mark having the same origin. This is to be distinguished 
from the principle of exhaustion of rights according to which, subject to certain 
exceptions, the exclusive right guaranteed by national legislation on industrial property 
is exhausted when a product has been lawfully distributed in one Member State 








* Member of the Legal Service, Commission of the European Communities. The views expressed here 
are personal to the author. 

1 Case 192/73 [1974] ECR 731. 

2 Case C-10/89 [1990] 3 CMLR 571, noted by Rothnie [1991] 1 European Intellectual Property 
Review 24. 

3 However, some other rulings have been tacitly reversed. Thus in case C-70/88 Parliament v Council 
(judgment of 22 May 1990) (Parliament may in certain circumstances bring an action for annulment 
under Article 173 EEC) the Court reversed its very recent judgment in case 302/87 Parliament v 
Council [1988] ECR 5615. 
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by the owner of the right or with his consent; thereafter the owner of the right may 
not oppose the importation of the product into any other Member State.‘ It cannot 
be sufficiently stressed that the principle of exhaustion is based on the consent of 
the holder of the right, whereas the doctrine of common origin was not. 

The facts of Hag I were that from the beginning of the century Hag AG, a German 
company, owned the ‘Hag’ trade mark for its coffee in a number of countries. 
Between the two World Wars its Belgian subsidiary acquired the trade marks for 
Belgium and Luxembourg. In 1944 the Belgian authorities confiscated the shares 
of Hag Belgium as enemy property and the trade marks for these two countries 
subsequently became vested in Van Zuylen. Thus the German ‘Hag’ trade mark 
on the one hand and its Belgian and Luxembourg counterparts on the other, although 
of common origin, were now held by two totally unconnected parties. The issue 
which arose before the Tribunal d’Arrondissement in Luxembourg was whether 
Van Zuylen could prevent the German company marketing its goods in Luxembourg 
under the ‘Hag’ mark. That court posed a question to the Court of Justice on this 
point pursuant to Article 177 of the Treaty of Rome. The following passage of the 
judgment of the Court deserves to be quoted in full: 


The exercise of a trade mark right tends to contribute to the partitioning off of the markets 
and thus to affect the free movement of goods between Member States, all the more so since 
— unlike other rights of industrial and commercial property — it is not subject to limitations 
in point of time. 


Accordingly, one cannot allow the holder of a trade mark to rely upon the exclusiveness 
of a trade mark right — which may be the consequence of the territorial limitation of national 
legislations — with a view to prohibiting the marketing of goods legally produced in another 
Member State under an identical trade mark having the same origin. 


Such a prohibition, which would legitimize the isolation of national markets, would collide 
with one of the essential objects of the Treaty, which is to unite national markets in a single 
market. 


Whilst in such a market the indication of origin of a product covered by a trade mark is useful, 
information to consumers on this point may be insured by means other than such as would 
affect the free movement of goods. 


This judgment has attracted considerable criticism,‘ since it is by no means clear 
why the historical fact that two trade marks have a common origin should affect 
their exercise today, when the marks were split by an act of the public authorities, 
when that act occurred well before the entry into force of the Treaty and there are 
no continuing links between the parties. 

Nevertheless, in a dictum in Terrapin v Terranova‘ the Court re-affirmed its 
ruling in Hag I, which it sought to justify on the basis that in the circumstances 
‘the basic function of the trade mark to guarantee to consumers that the product 
has the same origin is already undermined by the sub-division of the original right.’ 


4 See eg for patents case 15/74 Centrafarm v Sterling Drug [1974] ECR 1147; for trade marks, case 
16/74 Centrafarm v Winthrop [1974] ECR 1183; for copyright, cases 78/70 Deutsche Grammophon 
v Metro [1971] ECR 487, 55 and 57/80 Musik-Vertrieb v GEMA [1981] ECR 147. The rule does 
not appear to apply to performing or lending rights: cases 402/85 Basset v SACEM [1987] ECR 1747, 
158/86 Warner Bros v SACEM [1988] ECR 2605. 

5 See eg Mann ‘Industrial Property and the EEC Treaty’ (1975) ICLQ 31, Guy and Leigh The EEC 
and Intellectual Property (1981) at p122, Cornish Intellectual Property: Patents, Copyright Trade 
Marks and Allied Rights (2nd ed 1989) at p487; contra Jacobs ‘Industrial Property and the EEC Treaty: 
a Reply’ (1975) ICLQ 643. 

6 Case 119/75 [1976] ECR 1039. 
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In contrast, the much more recent judgment in Pharmon v Hoechst’ showed at the 
very least that the doctrine of common origin laid down in Hag J did not apply 
to patents and was regarded as heralding a possible reversal of that judgment.’ 
There Hoechst owned parallel patents in the United Kingdom and the Netherlands 
over a particular pharmaceutical manufacturing process. The Court held that Hoechst 
could prevent the products produced under compulsory licence in the United Kingdom 
from being imported into the Netherlands. It will be noted that the form of expro- 
priation in issue there, namely the grant of a compulsory licence, was less draconian 
than the outright confiscation of the industrial property right itself which had occurred 
in Hag I. 

It was not until Hag J that the Court had occasion to apply Hag I, since no other 
case involving common origin came before it in the interim. The new case arose 
out of the same facts as Hag I, except that this time it was the German company 
that was seeking to prevent the Belgian product from being marketed in Germany 
(and that CNL-Sucal had acquired the Belgian and Luxembourg marks in the 
meantime). The Bundesgerichtshof (the German Federal Supreme Court) posed a 
series of questions asking whether Articles 30 and 36 permitted this. 

Neither of the parties to the main case contested the ruling in Hag J: the Belgian 
company contended that that judgment should be applied for its benefit in these 
proceedings, while the German company merely wished to curtail the scope of the 
earlier ruling. Nor did most of the other intervenors invite the Court to reverse 
Hag I either. However, this did not deter Advocate General Jacobs from mounting 
a direct attack on the previous judgment. In a most thorough Opinion he analysed 
that ruling in minute detail and demonstrated the fallacy in its reasoning and in each 
and every argument which was or might have been advanced to support it. After 
considering the facts and the background, he began by taking the Court to task for 
showing an unduly negative attitude in its early case law to the value of trade marks. 
In this context he quoted the following passage from the Opinion of the Advocate 
General in Sirena v Eda’: 


Both from the economic and from the human point of view the interests protected by patent 
legislation merit greater respect than those protected by trade marks ... From the human 
point of view, the debt which society owes to the ‘inventor’ of the name ‘Prep Good Morning’ 
{a brand of shaving cream] is certainly not of the same nature, to say the least, as that which 
humanity owes to the discoverer of penicillin. 


He went on to cite paragraph 7 of the Court’s judgment in the same case which 
echoed these remarks: 


The exercise of a trade mark right is particularly apt to lead to a partitioning of the markets, 
and thus to impair the free movement of goods between States which is essential to the Common 
Market. Moreover, a trade mark right is distinguishable in this context from other rights 
of industrial and commercial property, inasmuch as the interests protected by the latter are 
usually more important, and merit a higher degree of protection, than the interests protected 
by an ordinary trade mark. ‘ 


According to Advocate General Jacobs ‘this conception of the relative merits of 
trade marks and other forms of intellectual property was based on an invidious 
comparison between a rather trivial trade mark and one of the most important 
discoveries in the history of medicine.’ In his view, trade marks were no less 





7 Case 19/84 [1985] ECR 2281. 
8 See eg Oliver Free Movement of Goods in the European Community (2nd ed 1988) p249. 
9 Case 40/70 [1971] ECR 69 at p87. 
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important, and no less deserving of protection, than any other form of intellectual 
property; and without trade mark protection there would be little incentive for 
manufacturers to develop new products or to maintain the quality of existing ones. 
He therefore adopted the proposition advanced by Cornish” that trade marks are 
‘nothing more nor less than the fundament of most market-place competition.’ 
Furthermore, while it was true that, unlike other forms of intellectual property, 
trade marks were not subject to limitations in point of time,'! this was counter- 
balanced by the fact that they constitute a lesser restriction on the movement of 
goods and on competition than patents, copyright and industrial designs: whereas 
the latter entitle the proprietor of the right to exclude a competitor’s goods altogether, 
a trade mark merely allows the owner to exclude goods bearing that mark. 

The Advocate General regarded it as unfortunate that Hag I was decided at a 
time when the Court’s case law on intellectual property was in its infancy. It was 
not until some months later that it had had occasion to define the specific subject- 
matter of trade marks as protected by Article 36. When it had done so,' it had 
softened its hostility to trade marks by recognising that they protected the proprietor’s 
goodwill and saved the consumer from being misled. He also pointed to the confusion 
underlying the very term ‘common origin’: ‘the word “origin” in this context does 
not refer to the historical origin of the trade mark; it refers rather to the commercial 
origin of the goods. The consumer is not, I think, interested in the genealogy of 
trade marks; he is interested in knowing who made the goods that he purchases.’ 
Consideration was also given to the possibility of distinguishing between conflicting 
marks by means of additional wording, but this was dismissed as being inadequate 
in all but a few cases. 

For the rest, the main thrust of the Advocate General’s reasoning was reproduced 
by the Court and will therefore be considered shortly. However, the Court did not 
allude to his caveat in relation to ‘confusingly similar’ trade marks. There had, he 
said, been instances of German courts taking an excessively broad view of this 
concept. In one notorious case, the Bundespatentgericht (Federal Patent Court) had 
gone so far as to hold that the mark ‘LUCKY WHIP’ was liable to be confused 
with the mark ‘Schéller-Nucki’ — a decision which, he remarked, ‘seems to postulate 
a body of consumers afflicted with an acute form of dyslexia.’ In his view, such 
an extreme approach would fall foul of Article 30 of the Treaty without being justified 
under Article 36; nor would it be in keeping with the First Council Directive on 
trade marks." 

The Advocate General’s Opinion left the Court no honourable choice but to put 
Hag I out of its misery. This it proceeded to do with a few deft strokes. It began 
by stating that it was necessary to review this judgment in the light of its subsequent 
case law on industrial property. A crucial step in its reasoning was its affirmation 
that trade marks constitute an essential element of the system of undistorted compe- 
tition which the Treaty seeks to establish and maintain; (this is a far cry indeed 
from its charge in Hag I that the ‘exercise of a trade mark tends to contribute to 
the partitioning of the markets.’) If a trade mark was to fulfil its role in this system, 





10 op cit at p393. 

11 See Hag I para 11 of the judgment. 

12 Cases 16/74 (see n 4 above), 102/77 Hoffman-La Roche v Centrafarm [1978] ECR 1139, 3/78 
Centrafarm v American Home Products [1978] ECR 1823 and 1/81 Pfizer v Eurim-Pharm [1981] 
ECR 2913. 

13 Directive 89/104 (1989 OJ L40/1), which is to be implemented by 28 December 1991 and which 
might at present be more appropriately described as the Only Council Directive on trade marks. See 
Articles 4(1)(b) and 5(1)(b) of the Directive. 
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it must constitute the guarantee that all the products bearing it were manufactured 
under the control of a single undertaking which would be responsible for maintaining 
their quality. The essential purpose of a trade mark would be undermined if its holder 
were powerless to prevent imports of goods which bore an identical or confusingly 
similar mark and had been produced in another Member State without his consent 
by another company having no legal or economic connection with him: consumers 
would then be confused and moreover the trade mark holder in the importing State 
would have no means of safeguarding his reputation, should the imported goods 
prove to be of inferior quality. The Court held that this position was not altered 
by the fact that the two marks had once been in the hands of a single owner and 
that one mark had been expropriated before the establishment of the Community. 
Accordingly, in such circumstances each of the two holders would enjoy exclusivity 
in his Member State, provided that the marks were identical or confusingly similar 
and that the products bearing them were similar. 

Hag Tis thus reversed and the Belgian was held to be entitled to exclude the German 
product bearing the mark from Belgium and Luxembourg, and vice versa.'4 
However, the terms of the judgment make it clear that no such mutual exclusivity 
can be enjoyed unless (a) the two marks are identical or confusingly similar and 
(b) the products are similar“ and (c) there are no legal or economic links between 
the parties.'* Unless these three cumulative conditions are met, each of the two 
owners may market his products in the Member State of the other. 

Numerically speaking, the immediate importance of Hag IT may be regarded as 
somewhat limited in that only a handful of trade marks are thought to have been 
split in similar circumstances. However, its impact will be far greater than that. 
By ruling that they are essential to maintaining undistorted competition within the 
Community, the Court has fundamentally re-assessed the role of trade marks and 
the repercussions of this re-assessment are likely to be felt even beyond the confines 
of the Treaty provisions on the free movement of goods. Moreover, as a result of 
Hag II other cases involving different facts might be decided differently today. 

Assuming that they can show that conditions (a) to (c) above are met," where 
then does this ruling leave parties in the following situations: 


i) two companies are manufacturing products in their respective Member States 

under their own marks and no links have ever existed between the parties; 

ii) the two marks were once in the hands of a single owner, but he assigned 
his mark in one Member State, while retaining the other; 

iii) an undertaking holds parallel marks in two Member States, but one of these 

States expropriates the mark applicable to its territory after the creation of 

the Community (or, in the case of a new Member State, after accession)? 


Case (i) has been included only for completeness. It is not a case of common origin 
at all and would never have been caught by Hag Iin the first place. The two companies 


14 In fact, the situation in Hag itself has now fundamentally changed as the plaintiffs and the defendants 
have become subsidiaries of the same company (Philip Morris). It is therefore unlikely that they would 
wish to divide up the market but in any event it would no longer be an easy matter for them to do 
so (see n 16 below). 

15 For a case which does not fulfil condition (b) see case C-211/90 Adam Opel v Alfa (pending) where 
the Danish manufacturer of ‘Omega’ margarine opposes Opel selling its ‘Omega’ cars in Denmark. 

16 If such links do exist, the principle of exhaustion will apply and Articles 85 and 86 of the Treaty 
(competition) may also come into play. 

17 The burden of proof is borne by the party claiming that a measure is justified under Article 36: case 
251/78 Denkavit Futtermittel v Minister of Agriculture [1979] ECR 3369. 
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enjoy exclusivity in their respective Member States: Terrapin v Terranova. (In that 
judgment this rule is made subject to the proviso that they do not exercise their 
rights improperly so as to ‘maintain or effect artificial partitions within the common 
market.’'® Yet, where conditions (a), (b) and (c) above are already met and 
exclusivity is already guaranteed, there seems little need for parties to resort to such 
abuse and it is therefore hard to envisage this proviso coming into play.) In contrast, 
cases (ii) and (iii) are both cases of common origin and neither has yet arisen before 
the Court. 

As to case (ii), under the doctrine of common origin goods bearing the split mark 
could in all cases circulate freely between Member States. Henceforth this matter 
has to be examined in the light of the principle of the exhaustion of rights alone. 
The traditional formulation of the question to be asked when applying this principle 
is: has the party concerned consented to the marketing of the goods in the Member 
State in question? Yet, where the assignment occurred before the creation of the 
Community, both the assignor and the assignee have by definition consented to the 
other’s marketing the goods in his respective territory; but the context in which 
the assignment was effected was wholly different, since at that time there was not 
one common market but a series of separate national markets, and it was logically 
impossible for the parties to divide up a common market which did not yet exist. 
It is therefore suggested that in these circumstances each party must be regarded 
as enjoying exclusive rights in his own territory, as in Hag 1.” On the other hand, 
any assignment of a trade mark since the Treaty of Rome came into force (or, in 
the case of new Member States, since accession) must be regarded as constituting 
consent on the part of both assignor and assignee so as to enable both their products 
to circulate freely.” This can scarcely be a rebuttable presumption: what trade 
mark holder of sound mind would today split his mark unless his purpose was to 
divide up the market? 

In case (iii) the validity of the expropriation is to some extent in issue. This delicate 
problem, so well known in international law, is most likely to arise when a Member 
State decides to nationalise all the assets of the subsidiary of a multinational company, 
including its trade marks. Plainly, this complex subject cannot be explored at length 
here. Suffice it to say then that following Hag II it is clear that the multinational 
will not have to suffer the ignominy of seeing the nationalised company marketing 
goods bearing the disputed mark in Member States where the multinational still 
owns the mark. Whether the nationalised company will be able to prevent imports 
into its own Member State of goods bearing the mark and produced by the multi- 
national will presumably depend on the lawfulness of the expropriation. 





18 This appears to be a reference to the final sentence of Article 36, according to which measures justified 
under that provision may not constitute ‘arbitrary discrimination or a disguised restriction on trade 
between Member States’; see cases 102/77, 3/78 and 1/81 (n 12 above). 

19 Case (ii) was in fact considered by the Court in case 40/70 (n 9 above) in relation to Articles 85 and 
86, but see n 20 below. 

20 In Sirena v Eda (n 9 above) the use of trade marks to prevent imports in such circumstances was 
held to be caught by Article 85 without the need to show any continuing links between the parties 
(the assignment had occurred in 1937). However, this anomalous ruling has since been reversed by 
that in case 51/75 EMI v CBS [1976] ECR 811, so that continuing links must now be shown. 

21 This might be thought harsh as regards assignments effected at an early stage of the Community’s 
development when scarcely anyone appreciated the effects of Article 30 on industrial property. It 
might therefore be thought appropriate to exempt assignments effected before the end of the transitional 
period (1 January 1970) or possibly before 8 June 1971, the date on which Deutsche Grammophon 
(n 4 above), the first case on the exhaustion of rights, was decided. 
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In conclusion, great credit is due to the Court for having had the courage to reverse 
its earlier ruling. Although few trade marks have been split in circumstances akin 
to those of the Hag cases, the importance of the new judgment should not be 
underestimated: not only has the Court fundamentally re-appraised the role of trade 
marks, but it has also laid down the principles according to which many other clashes 
between trade mark rights and the free movement of goods are to be solved. 
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Realism, Pragmatism and the Appellate Judge 
Roger Cotterrell* 


Karl N. Llewellyn, The Case Law System in America. Translated by Michael 
Ansaldi. Edited by Paul Gewirtz. Chicago: University of Chicago Press, 1989, 
xxviii + 127 pp. Hardback £19.95. 


Richard A. Posner, Cardozo: A Study in Reputation, Chicago: University of 
Chicago Press, 1990, xii + 156 pp. Hardback £15.25. 


I 


In common law systems today, the nature of the appellate judicial role is still a 
subject for intense debate. In the common law world what defines a ‘great’ judge 
remains a matter of permanent fascination and, in some respects, deep controversy. 
In fact, ambivalence about the character of judicial functions is only to be expected 
in legal systems where judicial authority is, on the one hand, traditionally traced 
(as in classical common law thought) to cultural sources (the judge seen as guardian 
and interpreter of community values or of an ancient, even timeless, cultural wisdom) 
but, on the other, is practically based in a constitutional framework locating judiciaries 
politically as part of the governmental structure of the state. The conditions of debate 
seem only to intensify as the regulatory scope and functions of the state grow. 

In these circumstances, recent legal thought in the common law world has 
reinterpreted the position of the judge primarily in two broad but distinct ways, 
each a response to the proliferation of modern governmental controls and regulatory 
strategies. One approach has tried to renovate and reinterpret, in the light of modern 
political conditions, something like the classical common law conception of judges 
as voices of the culture or community in which they adjudicate; asserting, reflecting 
and protecting its values expressed through law. While jurists such as Roscoe Pound 
and Lon Fuller can be understood as having contributed in various ways to this 
line of approach, Ronald Dworkin is widely recognised as its most important 
contemporary theoretical exponent. Dworkin has tried to justify the judicial enforce- 
ment of rights as part of the legal matrix of the political community’s values, and 
has insisted upon a clear distinction between a judicial commitment to legal principle 
and the governmental task of forming and promoting policy. From a different 
viewpoint, an emphasis on the roots of the judge’s authority in the social or cultural 
context of adjudication may make it possible to recognise adjudication, alongside 
arbitration and mediation, as part of a continuum of mechanisms of communal peace- 
making, the distinctions between these being defined partly by the relative distancing 
of the decision-maker from the social context of relationships in connection with 
which a dispute is to be resolved.’ 


*Faculty of Laws, Queen Mary and Westfield College, University of London. 


1 cfM. Shapiro, Courts: A Comparative and Political Analysis (Chicago: University of Chicago Press, 
1981) pp 1—20; L.L. Fuller, ‘The Forms and Limits of Adjudication’ and ‘Mediation: Its Forms and 
Functions’ in K.I. Winston (ed), The Principles of Social Order: Selected Essays of Lon L. Fuller 
(Durham, NC: Duke University Press, 1981) pp 87—124, 126—57. 
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By contrast with these ‘cultural’ or ‘communitarian’ perspectives, the other broad 
line of approach adopted in explaining the modern judicial role explicitly recognises 
the position of judges as agents of domination — whether of state or sovereign power, 
or, indeed, of law itself in the sense of the rule of law. As such, they exercise political 
or personal discretion, and their role is closely linked to that of other agencies of 
government and state administration.2 From such a standpoint it may not be 
obvious that the judicial governmental role is fundamentally distinct from that of 
other politically powerful decision-makers. It may seem of pressing importance to 
consider what special behavioural or institutional constraints apply to the decision- 
making and interpretive practices of judges as compared with those of other state 
officials. Austin can be interpreted as having raised, in a limited way, some of these 
issues in his treatment of judges as delegates of the sovereign and in his pragmatic 
analysis of the merits and defects of judicial law-making. Much other positivistic 
legal analysis has at least assumed that the judicial role is fundamentally that of 
the technical implementation of rules expressing political power. 

In the United States, however, this latter conception of judging as the application 
of governmental power is most often associated with the tradition of legal realism, 
and recently with its major successor — the critical legal studies movement.’ The 
effort of legal realism, during the first half of the twentieth century, to study judges 
as powerful decision-makers encouraged an (at least theoretical) emphasis on the 
study of judicial behaviour and its contexts, which made it natural to seek help from 
the various behavioural sciences. By contrast, communitarian or cultural conceptions 
of the judicial role, insofar as these have developed within legal philosophy, have 
tended to demand a lawyer’s appreciation of (and, perhaps, commitment to) the 
traditions, values, interpretive techniques and canons of reasoning operative within 
the legal community of which the judge is a part — an ‘internal’ exploration of 
the protocols of reason, rhetoric and interpretation which are supposedly shared 
by those belonging to the legal community. Perhaps the primary reason why legal 
realism has rarely had a patient hearing in theoretical debate about law and adjudica- 
tion in Britain is that much of it has been seen as failing to treat with sufficient 
seriousness the need for this ‘internal’ exploration of legal discourse. But it might 
equally be said that legal philosophy’s communitarian or cultural theories of 
adjudication have usually been unsatisfactory in their lack of concern with broad 
perspectives on the specific political or social contexts or empirical conditions of 
judicial practice, or in their too-frequent assumption that the lawyer’s world of 
interpretive practice is, indeed, self contained or capable of being treated, even by 
lawyers themselves, as a wholly autonomous realm of discourse. 

Both Richard Posner’s study of the work and reputation of Benjamin Cardozo, 
one of America’s most revered judges, and Karl Llewellyn’s monograph on The 
Case Law System in America seek, in various ways, to bridge this divide between 
insider perspectives and more distanced, contextual ones in interpreting the appellate 
judicial role in a common law system. Both books appeal to a social scientific outlook 





‘2 cf R. Cotterrell, ‘Law’s Images of Community and Imperium’ in S.S. Silbey and A. Sarat (eds), Studies 
in Law, Politics and Society vol 10 (Greenwich, Conn.: JAI Press, 1990) pp 3—27. 

3 Certain tendencies in recent legal sociology which treat law as ‘governmental social control’ also 
acknowledge a direct debt to legal realism. See D. Black, Sociological Justice (New York: Oxford 
University Press, 1989) p 5. On the influence of legal realism more generally in social scientific studies 
of law see J. Brigham and C. Harrington, ‘Realism and Its Consequences: An Inquiry into Contemporary 
Sociological Research’ (1989) 17 International Journal of the Sociology of Law 41. 
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to put judicial activity into context. For Llewellyn, the appeal is consistently and 
explicitly to a ‘sociological’ or ‘anthropological’ perspective. A sociology of case 
law is held to offer a distancing scientific viewpoint which highlights the social 
constraints and expectations making it possible for precedent to work as a mechanism 
of real guidance in the social task of developing adjudication to meet continually 
changing social and economic needs. By contrast, for Posner, well known for his 
commitment to economics as the foundation of rational legal analysis, sociology 
is a ‘failed science’ because of its inability to develop a distinctive and fruitful 
methodology (CSR, p 26). Yet the contextual perspective which Posner adopts is, 
in some sense, clearly sociological. The sociological element is primarily an effort 
to assess judicial reputation empirically and, indeed, to apply a schematic ‘theory’ 
of the social determinants of reputation to a ‘judicial saint’ (CSR, p vii) who, despite 
what Posner sees as his finely balanced mixture of rhetorical power and analytical 
weaknesses, remains, for the American legal profession, ‘the outstanding American 
common law judge’ (CSR, p 125). 

Although these books appeal to broad ‘non-legal’ knowledge fields and wide social 
contexts of analysis, both are very clearly insiders’ accounts — even celebrations 
— of the judicial role. Posner, a Federal appellate judge himself, is not reluctant 
to make general claims about judicial work by reference to his own experience. 
Both books are concerned to highlight the characteristics of judicial excellence within 
a common law system by identifying (and identifying with) the techniques, values, 
rhetorical skills, interpretive precepts, and canons of judgments which lawyers value 
and seek to apply. Both assume the existence of and speak from within an interpretive 
community of lawyers. Posner does not hide his low opinion of much of the literature 
of American legal realism (cf CSR, pp 31—32). Nevertheless, both studies are ‘realist’ 
in a broad sociological sense; they recognise that the legal interpretive community 
itself (assuming one can speak of such a single community) needs to be studied, 
that lawyers need — in order to appreciate the values and criteria which they adopt 
professionally — to acquire a wider perspective and examine the empirical context 
of social relationships within which legal interpretation and judicial practice take 
place. For Posner, a theory of reputation makes possible a more objective perspective 
on the legal professional idea of judicial excellence and the social determinants of 
reputation which may operate within a particular legal professional community. For 
Llewellyn, a sociological view of the working of the precedent system can lead 
to a more mature, less mystified or naive, conception of what certainty and 
predictability in law and judicial decision-making can mean. 


H 


Beyond these similarities of outlook, the studies are very different, originating in 
different periods and contexts. Llewellyn’s Case Law System in America is a 
translation of what its editor, Paul Gewirtz, calls a major lost work by one of 
America’s greatest legal scholars (CLSA, p ix). First published in Germany in 1933 
as Prajudizienrecht und Rechtsprechung in Amerika the book derived from lectures 
which Llewellyn delivered as a visiting professor at the University of Leipzig in 
1928—29, while on leave from Columbia University. Thus, it dates from the same 
period as some of his most famous and seminal writings about legal realism. The 
Leipzig course gave him an opportunity to state, with a reflective distancing 
appropriate in conveying to a foreign audience essential ideas about his own legal 
system, an outline of how case law is developed within the common law, and 
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particularly in the American common law system. Later works, especially The 
Common Law Tradition of 1960, provide much richer and more detailed examination 
of matters addressed here, but a virtue of this early text is that it shows many of 
Llewellyn’s mature views, familiar from later writings, already present by the 
beginning of the 1930s and expressed succinctly, if often schematically. 

Part of the book, which in its original German edition contained numerous extracts 
from cases and other materials, is no more than a students’ introduction to basic 
structures of the American judicial system of the time and the orthodox classifications, 
distinctions and historical landmarks of common law. But Llewellyn’s aim is also 
to offer what he sees as an anthropological account of case law, focusing, as in 
his case book of the law of sales produced around the time of these lectures,* on 
the way judges use case law, as much as on their rationalisations of decisions. The 
approach taken should destroy caricatures of ‘rule scepticism’ which, in Britain, 
at least, have often been reproduced as a substitute for engaging seriously with 
Llewellyn’s work. Rules are not, for example, dismissed here as relatively unimpor- 
tant; their importance is continually affirmed and explained — as in many of 
Llewellyn’s other writings. Nor does he treat rules solely either as summaries of 
past judicial behaviour or as predictors, of varying reliability, of future judicial 
behaviour. Rather, the importance of rules as guides to conduct, especially judicial 
conduct, is stressed. The Case Law System in America offers detailed comments 
on the guiding function of rules, while insisting that the leeways of precedent — 
and the obvious fact that appeals on law argued by competent counsel entail legally 
entertainable but opposed positions — make it unrealistic to accept that a deductive 
logic produces appellate decisions dictated by established rules. 

The guidelines which rules provide do not enable the lawyer to derive the solution 
to a new case from old law but ‘bring the solution of the new case into harmony 
with the essence and spirit of existing law’ (CLSA, p 77). One senses an appeal 
to legal principles behind rules, as in classical common law thought or contemporary 
Dworkinian legal philosophy, but here probably under the direct influence of Pound 
(cf CLSA, pp 47, 77). Rules reveal ‘the established complex with whose overall 
thrust the new decision will agree and ... must agree’ (CLSA, p 80). Similarly, 
precedents are a ‘source of advice’; they help lawyers formulate arguments and 
steer clients ‘toward the “legal” way of doing things’; they help judges keep their 
decisions ‘in line with prevailing trends in the law’ (CLSA, pp 13—14). From an 
analytical standpoint committed to the search for a binding legal logic of rules and 
precedents these statements are hopelessly vague, but from Llewellyn’s ‘anthro- 
pological’ standpoint they indicate the suggestive contribution of rules for the creative 
tasks of legal and judicial craftsmanship. He makes clear that this contribution is 
definable, not unbounded, but it is to be defined socially in terms of the practices 
and preconceptions of what would now be called an interpretive community of 
lawyers; not by the delusion that the meaning of rules is settled for judicial decision- 
makers by deduction from objective meanings of words as if these are ‘things with 
fixed content’ (CLSA, pp 73, 75, 81). 

Thus, the meaning of rules, and of the precedents which in common law systems 
often provide their source is, for lawyers, given sociologically, since it reflects the 
actual collective judgments of their professional community at a given time. Never- 





Llewellyn, Cases and Materials on the Law of Sales (Chicago: Callaghan, 1930). 

CLSA, p 80; see also eg Llewellyn, Jurisprudence: Realism in Theory and Practice (Chicago: University 
of Chicago Press, 1962) p 110; W. Twining, Karl Llewellyn and the Realist Movement (London: 
Weidenfeld and Nicolson, 1973) pp 492-3. 
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theless, rules are not merely reducible to sociological descriptions of professional 
opinion. Sociological insights are to be fruitfully married with a knowledge of 
‘decision making’s “normative” side’ (CLSA, p 82). What this seems to mean is 
that rules-as-guides are persuasive as definite authoritative prescriptions made in 
relation to specific contexts and conditions. They, thus, have normative force, but 
the extent of this will depend on the extent to which they are still read as relevant 
to the contemporary context or are reinterpreted, as to their significance, in the 
light of a ‘new factual setting’ (CLSA, p 81). 

Despite the very tentative nature of these ideas, what is evident is Llewellyn’s 
effort to walk a tightrope between (though he does not use the terminology) internal 
and external viewpoints on rules and adjudication. An ‘external,’ descriptive account 
of rules as the actual understandings of a specific professional group in a certain 
social context is to be married with an ‘internal,’ normative appreciation of rules 
as seen by those who interpret and apply them. The internal viewpoint requires 
that one treat seriously and, indeed, identify with the ideas and assumptions of legal 
interpreters; only in such a way can the styles and forms of legal and judicial reasoning 
be understood. The external viewpoint refuses to accept law as a self-validating 
discourse, insists on a distancing which puts legal ideas in a wider intellectual and 
social context, and therefore implies that the interpreters themselves must be studied 
in (and themselves develop a self-conscious outlook on) their social locations and 
professional relationships. Only in this way can one understand the dynamic forces 
which demand and call forth legal change, as well as limitations and resistances 
to change. These forces are present, and should be openly recognised as present, 
in every case an appellate court decides (CLSA, p 92). 

Unlike many other realists, Llewellyn focuses not on the personality of judges, 
nor upon their links with the power structures of state and government. Rather the 
focus is on the judge’s location within a professional community or system. The 
explanation, it would seem, lies precisely in Llewellyn’s effort to combine a 
sociological and governmental view of judicial behaviour in context with an insider’s 
appreciation of judicial craftsmanship. This balancing act pervades the whole book. 
It explains the fascinating ambivalence of Llewellyn’s explanation of certainty and 
predictability in judicial decision-making. Writing of the precedent system in America 
he asserts both its decayed state and its continued flourishing in many states ‘in 
all its former glory’ (CLSA, p 7). As an observer of judicial behaviour he notes 
the ‘chaotic jumble of decisions’ in every state, while as a committed professional 
he affirms the ‘incomparable value’ of the precedent system which allows continual 
reform of the law in the light of the concrete needs of individual cases (CLSA, pp 7, 
66). The reconciliation of these expressions of pride and despair is in the assertion 
that problems of the American system are not inevitable in all case law systems. 
As a legal insider Llewellyn celebrates the pure craft of case law judging at the 
same time as Llewellyn the external observer notes its apparent limitations in the 
practice of judicial government and dispute resolution. 

It is clear that he thinks that the system fails in practice when lawyers and judges 
are not sufficiently self-conscious about their craft and aware of the conditions of 
its practice. Symptoms of these failings in the American system are professional 
resistance to prospective overruling, inadequate judicial treatment of statute law, 
problems in constitutional adjudication, the lack of harmony between judicial practice 
in diverse jurisdictions and, above all, adherence to the fiction that appellate decisions 
are deductions from rules (CLSA, p 48). The conundrum of certainty and predict- 
ability in law and judicial decision-making is to be solved by combining a lawyer’s 
and a sociologist’s viewpoint. Sociologists demonstrate the social constraints and 
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remarkable long-run predictability of human behaviour in general as a corrective 
to popular assertions about free will; lawyers, by contrast, see only unfettered 
indeterminacy of action when their assumptions about the predictability of individual 
outcomes are frustrated. Llewellyn insists that the certainty and predictability lawyers 
crave in law is, indeed, present ‘to a truly amazing degree’ (CLSA, p 76). It is located 
not in a legal logic governing each case but in the empirical regularities of judicial 
and legal craftsmanship; ‘the trained, tradition-determined manner of handling the 
material’ (CLSA, p 77). Thus, legal certainty as to what doctrine means now and 
predictability as to how it will develop in future cases are to be explained for lawyers 
sociologically (CLSA, pp 77, 82) in terms of the empirical reality of legal crafts- 
manship. Yet Llewellyn always assumes that it is lawyers who will do the explaining 
and understanding. They apply the crafts of legal interpretation and adjudication 
at the same time as they gain the ‘external’ insights into the nature and context of 
existence of these crafts which allow a genuine understanding of the processes of 
legal development and appellate decision-making. 

The Case Law System in America sketches many key ideas developed in Llewellyn’s 
later work. To this extent it offers evidence to support the thesis that his theories 
did not so much change fundamentally over time as unfold with elaboration. The 
discussion of judicial intuition and sensitivity to context (CLSA, p 78) hints at later 
accounts of ‘situation sense’; the emphasis on ‘operating techniques’ of lawyer 
and judge (CLSA, p 77) foreshadows later discussions of juristic method. The 
insistence here that legal outcomes are highly predictable but that the sources of 
predictability are to be understood sociologically is a general theme subsequently 
expounded at length in The Common Law Tradition. Most significantly, the germ 
of Llewellyn’s later distinction between formal style and grand style judging’ can 
be glimpsed in many passages (eg CLSA, pp 94—5) including his contrasting of 
what he calls the ‘moderate’ closed system model of adjudication with the ‘moderate’ 
free discretion model (CLSA, pp 2—3). What is described, more than a decade later, 
as formal style judging® is already subjected in The Case Law System to the types 
of criticisms familiar from Llewellyn’s last major writings. Thus, the ‘deductive 
approach’ to adjudication, associated with the judicial ideology of code systems, 
is held not suitable for the sound development of case law because in it ‘the words 
in which the law is couched become too influential’ so that, if the linguistic forms 
of the law are no longer open and in flux, the legal interpreter is ‘all tied up, hand 
and foot’ (CLSA, p 87). These gauche phrases presage Llewellyn’s later remarks 
about the illusory air of single-line inevitability which formal style judging encour- 
ages? and about the potential for arbitrariness and unpredictability when formal 
style precludes the judge from openly embracing his own recognition of the need 
for legal change. Where, for example in the interpretation of statutes, a narrowly 
literal approach to the language of law may seem to be demanded of the judge, 
‘it is almost inevitable that he will honestly and unconsciously read his own prejudices 
into the statute. This is why ... biased, class-based justice is a totally legitimate 
child of the prevailing orthodoxy in legal doctrine’ (CLSA, p 101). On the other 
hand, an open, straightforward approach, aware both of the problem of personal 


6 See Llewellyn, The Common Law Tradition: Deciding Appeals (Boston: Little, Brown, 1960) pp 60, 
121 ff; Twining, op cit, pp 216ff. 
See The Common Law Tradition, op cit, pp 35—45. 
Llewellyn, ‘On the Good, the True, the Beautiful, in Law’ (1942) and ‘American Common Law 
Tradition and American Democracy’ (1942), reprinted in Jurisprudence, op cit, pp 167—213, 282—315. 
9 The Common Law Tradition, op cit, p 38. 
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bias and of the necessarily creative character of interpretation, requires that the 
“conscientious judge must go about the new interpretation, this new act of creation, 
not in his own image but, rather, in the image of the people at large, as best he 
knows it’ (CLSA, p 102; and see p 94). 

In Llewellyn’s embryonic conception of judicial grand style, the judge seems to 
be required to speak for ‘the people at large.’ Realism, mediated through Llewellyn’s 
reverence for common law thought, seems almost to return full circle to the 
communitarian conception of the judicial role. But implicit reference to some idea 
of a community (whether, as here, a conception of the population at large or, as 
in most other discussions in this book, an interpretive community of lawyers) should 
always import, in a realist perspective, the necessity for a sociological — that is, 
empirical — understanding of the nature of such a community and its structure, 
diversity and conditions of consensus. One might add that, following this line, the 
very assumption that lawyers or citizens are linked into homogeneous social groupings 
by shared values or ways of thinking must itself become a matter for empirical 
examination in societies of diversity and complexity.'° Thus, governmental policy 
and legal principle are necessarily intertwined in the judicial role since the application 
of professionally understood legal principles cannot be neutral with regard to the 
governmental tasks of guaranteeing and shaping the social conditions and contexts 
which allow the development of those principles. 

The major problem with Llewellyn’s thesis is not its attempt to overcome the 
polarisation of ‘internal’ and ‘external’ perspectives on law and adjudication. 
Undeveloped and problematic as this attempt is, it may be moving along productive 
lines. The problem is that Llewellyn is ultimately so committed to the stance of 
a legal insider that he pulls his punches in dealing with many matters which a 
thoroughgoing sociological study of the appellate role would insist on examining 
critically and rigorously. For example, as has been seen, Llewellyn recognises many 
respects in which the case law system works poorly, at least in the American context 
of the times in which he wrote. Ultimately most of these failings are traced to lawyers’ 
and judges’ failure to see the legal and judicial system in a sufficiently broad context 
and, in particular, a failure to see that a proper consideration of context shows that 
reliance on an assumed deductive legal logic is both absurd and dangerous. Yet 
the realist picture of adjudication which Llewellyn offers is claimed to be the way 
American lawyers generally actually operate within the case law system, as well 
as the way they should. What is needed, he suggests, is an adjustment of the lawyer’s 
ideology to conform to everyday legal professional actions (CLSA, p 94). It seems, 
therefore, that few significant changes in legal or judicial practice are needed to 
root out failings in the case law system. Substantially all that is required is an enhanced 
self-consciousness among legal professionals. On the other hand, Llewellyn admits 
that ideology (in the sense of a belief in ‘deductive legal certainty’) affects outcomes, 
for example by introducing arbitrariness into judicial decision-making and stultifying 
the interpretation of statutes. Yet his apparent determination to make this book a 
celebration of the American case law system rather than an exposé of it (perhaps 
a determination influenced by the fact that his arguments here are addressed to a 
foreign audience), forces him to suggest that the system works more or less as it 
should despite all the failings which his book attributes to routine professional 
assumptions about the character of legal logic. This is realism in its mildest, least 





10 cf Llewellyn, ‘Group Prejudice and Social Education’ (1944), reprinted in Jurisprudence, op cit, 
pp 451-67. 
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threatening, most comforting form; hardly the ‘jurisprudence of despair’ which it 
was once accused of promoting.'! 

While the need for self-consciousness about the judicial craft is asserted, there 
are few real insights about the empirical conditions which influence its effects and 
about the social constraints and ambitions which define its nature. Some of the most 
useful and thoughtful detailed discussions, in this respect, are about the nature and 
effects of concurring and dissenting judgments, especially in relation to public and 
professional opinion." Llewellyn also notes, interestingly, that the case law 
technique ‘really does not work’ in reviewing the constitutionality of statutes (CLSA, 
p 72). A major virtue of case law is its experimental character — the working out 
of technical solutions, piecemeal, over time, in the light of accumulating judicial 
experience — but this is inappropriate and impossible in constitutional adjudication 
where a definitive rule is often required and where what is at stake is the balancing 
of political interests. The age and class origins of judges may make it difficult for 
them to produce acceptable solutions comparable with those attainable through 
common law case methods (CLSA, p 72). While these remarks draw attention to 
political elements of public law adjudication they also betray Llewellyn’s conserva- 
tive, almost apolitical conception of common law judging. He assumes that the 
political and social class elements affecting constitutional adjudication are almost 
entirely absent in other judicial work. A ‘biased, class-based justice’ might be a 
predictable outcome of judicial approaches lacking the appropriate contextual self- 
consciousness; yet this outcome is, in practice, surprisingly rare (CLSA, p 101). 
Although different interest groups may compete through litigation, the interests will 
usually balance out in the adjudicative process over a run of cases. There will not 
normally be a continual favouring of one set of interests over another. Today’s 
decision will correct for yesterday’s (CLSA, p 100). These complacent assumptions 
(reminiscent of Pound’s) about the judicial development of law are ones which 
Llewellyn seems to feel no need to defend empirically." 

Thus, the price paid for a sharp sensitivity to the internal dynamics of a legal 
professional community seems to be that, while Llewellyn never doubts that adjudi- 
cation is about the exercise of governmental power (illustrated by his use of the 
term ‘law-government’ in preference to ‘law’ in some later works),'* he makes 
only limited efforts in The Case Law System to examine the broad political and social 
context in which common law adjudication takes place. 


ani 


Richard Posner’s book on Justice Cardozo helps to put Llewellyn’s arguments about 
the appellate function into sharper relief. Posner implies that Llewellyn had 
ambivalent views as to how far Cardozo, ‘widely considered ... one of the greatest 
judges of all time’ (CSR, p vii), exemplified the virtues of common law judicial 
craftsmanship. In fact, The Case Law System is dedicated to Cardozo and the frequent 
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references to him in it are almost all laudatory. Indeed, Llewellyn includes Cardozo 
in a list of ‘the most enlightened’ realist judges, presumably exemplifying the mature, 
professionally self-conscious outlook advocated in The Case Law System." Since, 
however, this outlook is only sketched in broad terms, Posner’s study of Cardozo 
can be used as an implicit commentary on and extension of what Llewellyn writes 
since it is a quite specific attempt to delve into the conception of the common law 
‘great judge’ and examine the attributes, real or imagined, which established a most 
formidable judicial reputation. Posner’s book is not intended as a judicial biography 
in any conventional sense. His concern is primarily with the situation of Cardozo’s 
career within the complex of ideals, practices and assumptions which define the 
context of common law judicial practice. Cardozo is, therefore, essentially a case 
study of the concept of judicial excellence in the common law. 

Posner notes, in recent literature, a certain ambivalence about Cardozo, who served 
from 1917 to 1932 on the New York Court of Appeals (as its chief judge from 1927), 
and then took Holmes’ place on the United States Supreme Court, serving from 
1932 to 1937. Accordingly, Posner uses a somewhat tedious, but apparently seriously 
intended, citation survey of Cardozo’s opinions in samples of case reports over various 
periods, and in casebooks, to find out how highly reputed these opinions are and 
have been. The result does indeed show Cardozo as perhaps the most widely regarded 
American common law judge if citation and reproduction of his words provide a 
reliable test. 

For Posner, this situation makes a search for the bases of reputation more necessary 
than ever. The reason seems to be that while Cardozo claimed to adhere to a 
philosophy of judicial pragmatism, which is the philosophy Posner himself 
embraces'* and regards as appropriate for a common law judge, Posner sees 
Cardozo as a half-hearted pragmatist, whose reasoning about the social utility of 
specific judicial outcomes is often undeveloped, flawed or confused. Posner has 
elsewhere described a pragmatic jurisprudence as ‘a functional, policy-saturated, 
nonlegalistic, naturalistic, and sceptical, but decidedly not cynical conception of 
the legal process’; a judge’s aim should be to produce ‘a reasonable result rather 
than a demonstrably right one’ in difficult cases, acting ‘as a responsible agent rather 
than as a conduit of decisions made elsewhere in the political system.’ While 
Cardozo’s extrajudicial writings constitute ‘the fullest statement of a jurisprudence 
of pragmatism that we possess’ (CSR, p 28), Posner sees Cardozo’s rhetoric, the 
striking of verbal poses for dramatic effect, as too often preventing precise, clear, 
policy-oriented, pragmatic reasoning in his judicial opinions. In part, it seems, 
Posner’s book is an attempt to explore how, despite these flaws — or perhaps, to 
_ some extent, because of them — Cardozo achieved his awesome reputation, especially 
through his work on the New York Court of Appeals. 

Answers are sought through the application of a tentative theory of reputation, 
through an analysis of the role of rhetoric in appellate judgments, and through an 
attempt to clarify the components of appellate judicial craftsmanship. As regards 
the first of these, Posner draws on sociological studies and literary criticism and 
theory to identify factors which affect reputation. Among matters which seem 


I5 CLSA, p 93. Posner’s interpretation seems to rest mainly on the detailed study in The Common Law 
Tradition, op cit, pp 430—45, of two of Cardozo’s opinions (McPherson v Buick (1916) 217 NY 382, 
and Whiting v Hudson Trust Co (1923) 234 NY 394). Llewellyn warmly praises the ‘superb performance’ 
in the first, but is strongly critical of aspects of both methods and results in the second. 

16 See R.A. Posner, The Problems of Jurisprudence (Cambridge, Mass.: Harvard University Press, 1990) 
pp 26-7. 
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particularly relevant to Posner’s portrayal of Cardozo, the generality, variety and 
ambiguity of the individual’s work and, once a certain threshold of interest has been 
reached, its enigmatic quality may enhance reputation. There are interesting 
discussions here of the way reputation can feed upon itself, of the relevance of 
personal qualities (Cardozo was, by all accounts, charming, sensitive and persuasive) 
and politics, and of the ‘economics’ of reputation which, in modern conditions of 
communication and access to intellectual property, may make popular interest focus 
intensively on a relatively small number of superstars in a field at the expense of 
many worthy but less prominent contributors to it. None of this general discussion 
of reputation gets to the heart of the matter, however, primarily because the 
relationship between ‘quality’ and reputation is only weakly addressed. Posner insists 
that reputation is not a matter of ‘radical contingency’ (CSR, p 64) — merit is a 
real factor in reputation — but the sociological approach applied here to other aspects 
of reputation is not carried over to an empirical study of the processes by which 
judgments of judicial quality are formed within an interpretive community of lawyers 
and judges. 

Instead, Posner makes his own judgments on these matters, examining many of 
Cardozo’s most famous judicial opinions for insights. He concludes that ‘we should 
not expect a high order either of intellectual creativity or of analytical rigour in 
even the best judicial opinions’ produced in a common law system (CSR, p 133). 
Cardozo’s opinions exemplify, however, what is expected of the best: a vivid, even 
dramatic presentation of the judge’s concerns; a lucid presentation of arresting detail, 
which can be ‘fodder for academic analysis’; a sense of the relation of this detail 
to larger themes; a viewpoint (such as that provided by Cardozo’s pragmatist judicial 
philosophy) transcending the parochial concerns of the litigants; ‘a power of clear 
and forceful statement’; and a strong sensitivity to the expectations of one’s audience 
(CSR, pp 133—4). Presentation and style are, thus, as important as content, for 
Posner also concludes that, except in quite limited areas, Cardozo did not radically 
reshape legal doctrine beyond what others had implied or suggested, and that the 
identifiable, continuing influence (as distinguished from reputation) of his decisions 
has also been limited (CSR, p 125). In fact, Posner goes further. His most contro- 
versial claim is that rhetorical power may be a more important attribute of judicial 
excellence than analytical power (CSR, p x). 

What does this allow us to conclude about appellate judicial craftsmanship? From 
Posner’s point of view the good pragmatist appellate judge would seem to be a well 
informed agent of modern government exercising shrewdly and with candour a power 
of creative decision within the constraints established by the constitutional system. 
His study of Cardozo, however, produces the somewhat less straightforward conclu- 
sion that what lawyers think of as the ‘great’ judge is not necessarily an out-and-out 
pragmatist. He is, as Llewellyn’s book also seems to indicate, above all an able 
communicator within an interpretive community of law. One of the virtues of what 
Llewellyn came to call grand style judging was precisely its effort to explain itself 
in terms which could be unambiguously understood within such a community. For 
lawyers, the great judge is likely to be one who speaks their language while providing 
the intellectual leadership which links the concerns of a professional community 
with the wider political and social environment in which it must exist. Cardozo’s 
wit and rhetorical skill enabled him to ‘sugarcoat the pragmatist pill ... so that 
not only his judicial colleagues but the entire legal establishment accepted him as 
a consummate insider rather than fearing him as a bomb-throwing radical’ (CSR, 
p 128). As Posner, Llewellyn and Cardozo would all agree, the language of policy 
(and not just the language of Dworkinian legal principle) is a most important part 
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of the language of an interpretive community of lawyers. But a major component 
of appellate judicial craftsmanship is to explain to any such professional community, 
in clear and familiar language, the continually changing relationships between rules 
and precedents (as established guides for professional ‘insiders’) and policy (as the 
recognition of changing social and political conditions to which professional ideas 
must adapt). 

One might adapt Dworkinian language and suggest that the appellate judicial craft, 
viewed primarily in terms of a lawyer’s practical interest in interpretation of judicial 
practice, entails a fine and continually changing balance between conventionalism 
and pragmatism. The achieving of the ‘right’ balance might even be called ‘integrity’ 
in judicial outcomes and reasoning. But this last is not, as Dworkin claims, a central 
and independent moral dynamism in the adjudicative task.'* It is an effect of this 
task, or an image attached to adjudication when it is professionally viewed as 
successful or admirable. The ‘great’ judge will be one who is regarded as integrating 
with consummate skill the material of rules, principles and policies into legal doctrine; 
reconciling legal convention with pragmatic adjustments to circumstances. But 
whether a judge will be so regarded will surely depend on a range of factors, most 
of them understandable sociologically. Above all, these will include: existing 
conventional professional understandings of the state of the relevant law (Llewellyn’s 
sociological legal certainty); various (and possibly contradictory) lay and professional 
perceptions of the nature of policy pressures operating in and on legal doctrine; 
ideological conceptions of appropriate judicial styles at any given time (which 
Llewellyn’s idea of period-style may provide a starting point for analysing); and 
— not to be underestimated — the kinds of general social determinants of reputation 
which Posner usefully presents in his sketch of a theory of reputation. 

From a more ‘governmental’ perspective, however, less concerned with lawyers’ 
professional interests, appellate judging is, surely, very much a matter of getting 
policy choices right within the space for manoeuvre constitutionally allowed in the 
judicial role. From this standpoint, Posner’s consistent emphasis on pragmatism 
as the base line of judicial success gives a sharper, more critical edge to his discussion 
of adjudication than does Llewellyn’s Case Law System. It avoids some of Llewellyn’s 
apparent complacency since it forces us to consider more directly the potentially 
uneasy relationship between a conception of the judge as a rational, if incremental 
policy-maker and a conception of the judge as a professional paragon. Yet, ultimately, 
Posner, no less than Llewellyn, seems reluctant to take his exploration of the context 
of judging very far. He interprets (and seemingly approves) Cardozo’s judicial 
philosophy as one which emphasises law’s facilitative role — its importance as an 
instrument at the service of the lay population — and also the need to make law 
consonant with prevailing popular morality. Llewellyn, perhaps too strongly 
influenced by his perceptions of legal problems of the commercial world, shows 
in The Case Law System a similar emphasis on the need to allow popular ‘living 
law’ or social norms to correct lawyers’ law, and a tendency to assume harmony 
of basic interests and values in the regulated population. In both of these books, 
therefore, law tends to be portrayed as the product of craft techniques which engineer 
reasonable solutions to shared problems of social management. Judicial government 
tends to be seen as administrative. Courts and law are hardly ever recognised as 
sites of political and social conflicts, or as mechanisms through which the character 
or even existence of such conflicts may be obscured. Significantly, for example, 








18 cf R. Dworkin, Law’s Empire (Glasgow: Fontana, 1986) chap 6. 
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Posner considers that there is no reliable evidence that rich or large corporate litigants 
tend to ‘come out ahead’ in patterns of litigation, as compared with poor or individual 
plaintiffs or defendants." Perhaps an appellate judge today needs, like anyone else, 
to don such blinkers if he feels impelled to assert confidently and persuasively the 
unproblematic reality of the rule of law as practice no less than as ideal. But this, 
itself, should suggest the need for still more realism — in the sense of broad 
sociological knowledge of the context of adjudication — in furthering both practical 
and theoretical understanding of the appellate judicial role. 








19 CSR, pp 47—48. But cf M. Galanter, ‘Why the “Haves” Come Out Ahead: Speculations on the Limits 
of Legal Change’ (1974) 9 Law and Society Review 95; Galanter, ‘Afterword: Explaining Litigation’ 
(1975) 9 Law and Society Review 347; D. Black, The Behavior of Law (New York: Academic Press, 
1976); S. Wheeler, B. Cartwright, R.A. Kagan and L.M. Friedman, ‘Do the “Haves” Come Out 
Ahead? Winning and Losing in State Supreme Courts, 1870—1970° (1987) 21 Law and Society Review 
403; D. Black, Sociological Justice, op cit pp 41—46. 
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Edmund Heward, Lord Denning: A Biography, London: Weidenfeld and Nicolson, 
1990, x + 243 pp, hb £15.00. 


This is a peculiar book. In part it consists of that increasingly familiar genre of 
“Denning’s contribution to the development of the law.’ Other parts consist of snippets 
of Denning’s personal life, culled from a combination of Denning’s autobiography 
and anecdotes and correspondence from admirers, friends and relatives. There is 
a critical stab at Denning’s strengths and shortcomings as a writer. There are also 
many lists — of Denning’s annual income from his practice at the Bar, of his honours, 
or lack of them, of his travels, of his fan clubs throughout the world, of his cases, 
of his appearances in the (Parliamentary) House of Lords before and after his retire- 
ment, of the Bills he supported and opposed and so on. 

This is a biography. So we are supposed to ask: what of the man? Denning is 
patriotic, Christian (from birth rather than conversion), conservative and therefore 
apolitical, in favour of the small man against the abuses committed by the powerful. 
Throughout, Denning is The True Englishman, and only self-conscious about this 
to the extent that he knows how to play the role. There is a revealing aside, late 
on in the book, albeit scripted in the hagiographical tone which largely dominates 
throughout, where an actor laments the loss which Denning’s call to the law did 
to the acting profession. Denning knows how to play it, how to make the headlines 
— even today, years after his retirement. 

Denning stood out, it would seem, for two reasons: first, because of the increasingly 
stylised directness of his prose by comparison with that of most of his contemporaries, 
and, progressively, his juniors on the Bench; secondly, through his very longevity 
in judicial office. To this must be added his gift for self-promotion, and the manner 
of its orchestration: even now, he remains good copy — plain-speaking, ordinary 
Tom. Trades unionists, Afro-Caribbean and Asian activists, women’s groups — 
we are told — could always understand Denning, even if, in his latter years, they 
could not always forgive him. And generations of law students and law lecturers, 
many now well into practice or even on the Bench, loved him not only for this 
commitment to justice but also, and perhaps more, for his directness and almost 
arch simplicity of presentation and for his desire to entertain in his judgments. 

That Denning’s wider reputation has been somewhat eclipsed in the last ten years 
is not here denied, and attests to the fact that Denning was not always just a maverick 
but more significantly represented just one conception of England and of English 
values even in the early part of his career: Ealing comedies, Alistair Sim, Margaret 
Rutherford, mises-en-scénes in which evil was either absent or represented by the 
likes of Herbert Lom. Several times this book mentions that he never drunk or 
smoked; today this would mean something different from what it meant in the 
Twenties. Inhabiting a different England, Evelyn Waugh et al would presumably 
have considered Denning quite simply a bore. 

The book ends inconclusively on the question of Denning’s importance. And this 
is odd. Clearly Denning has had more presence, more salience, than any other judge 
in the UK in this century. He had — and retains — name-recognition and is, in 
this and some other respects, best compared with William O. Douglas in the US 
Supreme Court (if Denning was a self-styled emblem of this sceptred isle, so Douglas 
was a frontiersman of his continent). The interesting thing about Denning’s career, 
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apart from the role in it of his cleverness, which I do not doubt, is what its success 
says about the rest of his colleagues. Almost against what it wants to say, this book 
returns again and again to the conservatism and inflexibility of the senior judiciary 
between the 1950s and the 1980s, and almost closes with a quote from a lawyer 
on the need for the common law to settle down in the post-Denning era. 

Yet no other legal system in the world attaches more importance, relative to other 
sources of official power, to its senior judges than the British, apart from that limited 
slice of the vast US legal system represented by the Federal Supreme Court. So 
why, at the same time, is it so persistently, and recurrently, characterised as mediocre? 
Those who seek answers to such questions will not find them in this biography, 
nor in this review. After all, it may be that the principal point of the exercise, for 
longer than we care to imagine, has been to keep heads down, adopt low profiles, 
and deploy Sir-Humphrey-speak. That way, the problem — all problems — will 
probably go away, at least for now, and the common law, as this book claims (oddly, 
in a way) to be exemplified in Denning, lives in and for the moment. The present 
is all. In the long run, after all, we are all dead. 

And perhaps this is why a biography of this kind — largely hagiographical in 
intent and construction — tells us very little, in the end, about the ‘man,’ beyond 
the rather bland recycling of the mythology with which we are largely already 
familiar. In his recent autobiography, Denis Healey invokes Emerson’s “There is 
no history — only biography,’ a most dubious sentiment, I would have thought. 
But a biography like this, written by one who spent his ‘life in the law’ about such 
another, poses the problem of the elements which should go to constitute a useful 
legal biography. Investigation of the Profumo affair was perhaps the most significant 
public duty Denning ever undertook. At some point in the future, perhaps, the truth 
will emerge about this. It does not do so here, no doubt in part for reasons that 
escaped the control of the author. So, without much on Profumo, the book is largely 
left with the somewhat banal bits and pieces of a ‘private life’ and the judicial 
decisions. The latter, following Denning’s own accounts in his volumes of ‘auto- 
biography,’ are cast in largely heroic mode; but valiant in this respect as the author’s 
endeavours are, one is left with the impression that, sub specie aeternitatis at least, 
they are but specks of sand. In this sense, this biography is the story of a life no 
more — though no less — important than the life of some erstwhile Chairman of 
a major clearing bank, or, perhaps, some sometime President of the Institute of 
Actuaries. Whether the tone of Churchill’s most treasured hymn is appropriate to 
the construction of any such narratives is, I would have thought, questionable. But 
the deployment of such cadences has a certain myopic effect. Distant occurrences 
fade from view; history is constructed in terms of the exits and entrances visible 
in the environs of the Strand, and its well-insulated exclave — for this is how it 
is seen — in Westminster. What results is a life and times in which the ‘times’ 
dimension is strikingly attentuated. 

If there is a point to biography that goes beyond the entertainment of the English, 
it is surely that a ‘life’ can serve as a microcosm, a condensed point of reference 
through which the often unmanageable complexity of the flux of events which we 
call the past — and which shape the present — can be given some sense. A ‘life’ 
can serve as a medium of historiography as well as any other. A text like this suggests 
that the lives of modern judges — even one who, like Denning, supposedly strode 
England like a colossus — do not provide particular good vehicles for such larger 
enquiries into the character of the times. Rather, they are constructed in terms of 
some modern version of the medieval family chronicle. The only difference — and 
how much of a difference, even today, is it? — is that what is memorialised is not 
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the great men and women of a dynasty but the key perpetrators and perpetuators 
of an institutional tradition. The hagiography of Denning becomes a Durkheimian 
solidary moment in the reproduction of the Inns of Court. In Denning’s charismatic 
outsiderness, ‘we in the law’ are invited to recognise who we are. 

W.T. Murphy* 


K.C. Wellens, Resolutions and Statements of the United Nations Security Council 
(1946—1989), a Thematic Guide, Dordrecht: Martinus Nijhoff, 1990, 691 pp, £130. 


The United Nations is a major international Organization devoted to the preservation 
and maintenance of world peace and security. During its 45 years existence, the 
Security Council has played a significant role as a main mechanism of the 
Organization. By Article 24 of the Charter, the Security Council has ‘primary 
responsibility for the maintenance of international peace and security.’ On a case- 
by-case basis this organ has developed an extensive practice in carrying out resolutions 
and statements, which are published in the annual publication ‘Resolutions and 
Decisions of the Security Council.’ Until recently there was no other published 
collection of these resolutions and statements. 

However, in the summer of 1990 Martinus Nijhoff published this Thematic Guide 
edited by Karel C. Wellens, a professor of Public International Law and International 
Organizations at the Catholic University of Nijmegen. The Guide consists of 635 
resolutions, adopted by the Security Council from 1946 up to 15 June 1989, (the 
closing date concurs with the period covered by the annual report of the Security 
Council to the General Assembly), and a number of statements. As the author points 
out at the beginning of the Introduction, it is not a book about the Security Council 
and the way it operates according to its own Provisional Rules of Procedure. It 
is a book for the international lawyer, diplomat, student or researcher who wishes 
to search for the text of a particular resolution or statement by the Security Council. 
By reproducing them in chronological order, but classified on a topic basis, the 
intention of the editor is to enable the user immediately to get to the heart of the 
matter, without having to spend time classifying resolutions on a topic basis. The 
above-mentioned existing annual publication ‘Resolutions and Decisions of the 
Security Council’ presents a classification according to the subject-matter with an 
attached chronological check-list, which seems not to be entirely practical for those 
who wish to attain quickly a wider view of a particular issue dealt with by the Security 
Council. In that respect the book by Professor Wellens is very useful in providing 
readers with a more complete view of each particular issue. 

The book is divided into two main parts. In the first part, questions considered 
by the Security Council under its responsibility for the maintenance of international 
peace and security, the author makes a selection of the issues according to 
geographical regions. Besides a general sub-section in which are included several 
different and more general questions (eg the question of relations between the Great 
Powers; measures to safeguard non-nuclear weapon states which are parties to the 
treaty on non-proliferation of nuclear weapons; a letter dated 16 December 1985 
from the Permanent Representative of the United States to the United Nations 
addressed to the President of the Security Council; the marking of plastic or sheet 
explosives for the purposes of detection; and the 40th Anniversary of the first meeting 
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of the Security Council and the inauguration of the International Year of Peace on 
1 January 1986), the author presents resolutions and statements adopted with respect 
to the following regions: Western Europe and other States, Eastern Europe, Africa, 
Asia, Latin America, The Palestine question and the Middle East. 

In the second part other matters considered by the Security Council are provided. 
These include provisional rules of procedure of the Security Council; the appointment 
of a rapporteur or conciliator for a situation or dispute brought to the attention of 
the Security Council; the procedure concerning the admission of new members to 
the United Nations; the adoption of a directive for the military staff Committee to 
meet at a given place and date; questions regarding the International Court of Justice, 
etc. 

Each topic has the same elements: a thematic code (indicating the geographical 
region and the number of issues thereunder); the heading; a running heading which 
is identical to the thematic code; an introductory note in which basic facts are given, 
a list of Security Council meetings, texts of the resolutions in chronological order 
(without their original footnotes), followed by the global result of the vote taken 
and presidential statements, if any. Personally, I find the introductory note to each 
topic to be very useful and to a great extent it helps the reader to find additional 
information in respect of a particular resolution (a kind of historical and legal 
background) which seems to be an aid not just for the better understanding of the 
issue, but also because of the possibility for its instant use. By presenting topics 
in such a way, the author facilitates an easy and quick approach to particular issues. 
The intention to improve the accessibility of the resolutions as aids is also provided 
for in the form of an analytical table of contents which for each topic includes page 
references, the thematic code and a list of resolutions with numbers and dates. With 
its easy to handle layout this book gives a rare possibility to deal with Security Council 
resolutions and statements swiftly and efficiently. 

Snežana Trifunovska* 


Ngaire Naffine, Law and the Sexes: Explorations in Feminist Jurisprudence, 
Sydney, Melbourne, Wellington and London: Allen and Unwin, 1990, 170 pp. 


This book is focused around the question ‘who does law think you are?’ Naffine’s 
answer is: the bearer of the requisite attributes of middle class masculinity. The 
legal person thus turns out to be a personality, rational, self-interested and coolly 
competitive, and woe betide those women and men who do not fit into this schema 
for, whether in its sanctioning or enabling modes, she argues that law is deeply 
committed to promoting the masculine individualism of entrepreneurial capitalism. 
This is the basic argument of the book, and around this simple figure several different 
lines of theoretical development are interwoven. 

Law and the Sexes is a short introductory text in the field of gender and law. 
As such it has many virtues. An early chapter gives a concise intellectual history 
of broad developments in feminist theoretical approaches and later chapters draw 
together much of the existing body of empirical work, taking in aspects of criminal 
and civil law. At the same time, Naffine seeks to combined feminist labours with 
the general literature in the sociology of law and socio-legal studies, claiming especial 
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connections with Marxism and Critical Legal Studies. At all levels, there is much 
referencing to studies from the US, Britain and Australia (although not Canada). 
This is a book written very much under the star sign of synthesis and here lies the 
key both to its successes and its failings. 

The book starts out well. Under the chapter heading ‘Feminist Excavations’ Naffine 
offers a typology of three different layers of a feminist ‘archaeology.’ The ‘Male 
Monopoly’ approach is christened in honour of Sachs and Wilson’s Sexism and the 
Law: A Study of Male Beliefs and Judicial Bias which focused on women’s struggles 
for formal equality in the public domains of political representation, education and 
professional life (the so-called ‘persons’ or ‘male monopoly’ cases). Naffine draws 
out the extent to which this influential text demonstrates the powers and limitations 
of basic legal realism and interest-theory Marxism with their relentless focus on 
judicial discretion and the bias of upper middle class male judges whose decisions 
are nontheless sanctified through myths of judicial neutrality and protectiveness 
towards women. Yet the focus on such explanations of legal decision-making and 
the acceptance of the yardstick of law’s declared commitments to equality, objectivity 
and fairness have come under increasingly sceptical scrutiny from feminist 
commentators. Hence, the second stage of analysis, dubbed by Naffine as an emphasis 
on the ‘Male Culture of Law,’ sprang at least in part from a reflective critique of 
the initial forays of the Male Monopoly approach. Why concentrate on the public 
domain to the exclusion of the private world, when there were so many pointers 
to the intimate connection between the two in structuring women’s inequality? Why 
go along with the formal justice/substantive justice division with its acceptance of 
the irrelevance of real social conditions of injustice? Why accept the myriad ways 
in which implicit masculinities lie concealed through abstraction into deceptively 
general and neutral criteria, such as the tests of being a good worker, and — in 
the most abstract feminist critique of all — that are disembodied in the very concept 
of objective standards, general rules and the individualism of rights? In this moment, 
law’s claim to objectivity is denounced not just as a smokescreen concealing the 
departure from standards, as in the Sachs and Wilson approach, but as itself a 
systematically masculine worldview. Encompassed here is a complex set of shifts 
from focusing on the personnel of law to its content, and from its content to its 
form. Naffine ties this bundle of perspectives primarily to the feminist jurisprudence 
of Gilligan and MacKinnon while also making links by (vague) analogy with 
Pashukanis-style critiques of the form of law echoing its content. 

Finally, we are offered a picture of a third phase, called ‘Legal Rhetoric and the 
Patriarchal Social Order’ whose central contribution is to point up the gap between 
law’s ideational self-presentation as coherent and uniform and its actually unco- 
ordinated modes of dispersing human beings into a variety of statuses and modes 
of being. To challenge the rhetoric of law’s coherence and consistency means rejecting 
the notion of any single essence of legality and, simultaneously, any alleged cohering 
masculine or patriarchal essence of law. This means, first, accepting the gap between 
the jurisprudentially promoted project of finding systematicity and the actually diverse 
categories and policies of law without — and this is genuinely hard to do — returning 
to a legal realist exposé; rather, one should be able to distinguish between the different 
audiences and discursive operations of law without invoking the terms of myth and 
reality. Second, the generalisations of feminist jurisprudence are here necessarily 
under serious threat if it is genuinely being asserted that there are no unifying aspects 
of law. Carol Smart’s The Ties That Bind is presented as a key example of this 
approach, along with various articles by Frances Olsen. Together, these texts are 
seen as arguing that law cannot be simply characterised as ‘male,’ that the uneven 
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development of law means that any account of a transhistorical patriarchy will be 
incapable of registering either the specificity of changes in policy and images of 
desired modes of human association or allowing the possibility of even small advances 
in struggles around law. Naffine translates this anti-essentialism into a need to 
recognise a dominant class-specific masculinity of law, which she in turn associates 
with the era — according to her, still dominant — of Gesellschaft law as described 
by Kamenka and Tay. 

Thus one can see that this schema involves really quite an ambitious attempt at 
theoretical integration, both ‘vertically’ in relation to developments within feminism 
and ‘horizontally’ in linking feminism to the general body of literature in the sociology 
of law. Unfortunately, the project topples over on itself in various ways. What begins 
in clarity ends up ultimately in confusion and disappointment, a sense that there 
have been too many hares started up and too many compromises in trying to chase 
them all. As the book unfolds, the points become more and more familiar as if 
progressing backwards through the schema of feminist development set up at the 
start. The links with sociology of law are terribly over-simplified and out of date. 
References to the existence of alternative feminist analysis of contract, tort and family 
law turn out to stand for only the most abstract programmatic gestures rather than 
detailed descriptions of the important substantive work that has been done within 
and between these fields; thus while her optimism about the possibility of law reform 
stands out against prevailing pessimisms (such as Carol Smart’s later position) Naffine 
offers few ideas. 

The use of the metaphors of archaeology and excavation already contains a hint 
of the problems to come. At first it seems this is to be an archaeology of the emergence 
and contours of a feminist theorising about law. While classifications of stages of 
feminism and law increasingly abound, perhaps marking a distinct stage in feminism’s 
reception in academic life, Naffine is interesting in that she attempts not only to 
enunciate analytically distinct positions but also to give some sense of the history 
of the contingent ways that ideas have grown and developed. This would be an 
interesting project but is rather beyond the scope of the book, and it is not suprising 
that one could raise complaints about omitted developments included in other 
accounts, such as Mary Ann Glendon’s work on divorce and the new forms of 
property which, although perhaps primitive from a feminist point of view, is far 
more sophisticated than Naffine in terms of the recognition that we no longer live 
in the era of high property rights; it is also an influential text in beginning to articulate 
feminist concerns in terms of community that could, in turn, be seen as a route 
to some developments associated with the development of Gilligan’s work (as 
described in Nicola Lacey’s rather different review of feminist developments, 
‘Feminist Legal Theory’ (1983) 9/3 Oxford Journal of Legal Studies 383). More 
problematically, and ironically, however, the book illustrates all too well one of 
Naffine’s insights into the history of ideas — namely that intellectual positions do 
not succeed each other in stately form, all distinctions made plain, all identified 
criticisms of earlier positions now avoided, but often involve processes of accom- 
modation and simultaneous adherence to competing views. For, at the end of the 
book, she is still talking about male bias and male personnel, still invoking the rule 
of law categories of fairness that were, one might have thought, to be jettisoned. 
But it turns out that Naffine herself does not see this as a problem, for a closer 
reading of the chapter on ‘Feminist Excavations’ reveals that this is not an archaeology 
of feminism at all but rather a geology of law in which successive feminist approaches 
are seen simply as unearthing ever deeper layers while not actually undermining 
the validity of previous approaches. Thus the metaphor of layers means nothing 
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ever has to be given up, that conflicts can all be resolved and that feminist theorising 
can be totalised as the ever deeper pursuit of a single monolithic enterprise. 

It is after all perhaps not surprising if some of the feminist advances Naffine claims 
to include often seem rather shallowly applied. Thus it is welcome to find Naffine 
invoking a class masculinity in order to combat the essentialism of dominant feminist 
jurisprudence and, at the same time, as an antidote to the factorialism of criminological 
studies (for instance of sentencing) that treat gender and class as separate variables. 
However, the omission of the third member of the usual trilogy — race and ethnicity 
— while quite spectacular in itself, also serves to underline that Naffine is avoiding 
the real point of sex and gender anti-essentialism. A committed anti-essentialism 
means recognising fractures within gender categories and not only the existence 
of external differentia such as class (although this is a common enough ‘cheap and 
cheerful’ version of the argument). It certainly also means not conflating sex and 
gender in the sense of assuming that all men actually exemplify even class- 
differentiated masculinities — yet, at places, Naffine’s talk of the ill fortunes of 
‘earthy’ working class men does rather suggest this. As for women, they are the 
most regressive category of all for Naffine, assumed invariably to be precisely the 
uniform products of a uniform socialisation. 

A similar haste also marks the ‘horizontal’ synthesis in which the masculinity 
of law is revealed through the possessive individualism of contract users. Certainly 
Naffine is not alone here and she usefully spells out Pateman’s analysis of the social 
contract in political philosophy and debates about the community/market ideals in, 
for instance Olsen’s famous article. But Naffine takes these arguments at a far more 
literal level as descriptions of the current state of law. It is as if the death of contract 
and the end of the rule of law had never been heard of (which is odd, given the 
reliance on Kamenka and Tay, not to mention the references to the inspiration of 
Critical Legal Studies). Equally, the Guinness trial might well raise doubts about 
the survival of the immunity of middle class masculinity and its forms of acceptable 
competition. On the era of bureaucratic-administrative law, Naffine does offer a 
rather backhanded comment that welfarism and social assistance is ‘peripheral’ 
because the meaning of such legislation is always interpreted through the courts 
with their male personnel and thus narrowed from the legislators’ intended scope; 
perhaps this was a gesture towards theories of autopoiesis. It does not justify the 
almost total failure to discuss the operation of this type of law, not least because 
it is probably far more typical of most women’s experience of law than the law 
administered in the criminal courts. Nor does it begin to address precisely the 
problematic contradictions of the democratic process and accountability. 

Many of these problems can be collated — as Naffine recognises — around the 
question of whether she is examining law or an image of law. At one point she 
happily concedes that much of her analysis really concerns the latter, as registered 
by the ‘Legal Rhetoric’ position, but then blithely carries on as if this concession 
(merely another layer, after all) makes no differences to all the claims that have 
been made to analyse law as such. Thus it seems that, once again, the philosophical 
and ideological projections of law succeed in their perennial task of preoccupation. 
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Employment, Justice and Détente: the Reform of Vetting 


Ian Leigh and Laurence Lustgarten* 


The Cold War may be over but an ugly reminder of the climate of opinion in the 
West in pre-Perestroika and Glasnost days remains in the ubiquitous practice of 
employment vetting.' In the case of Britain, as with virtually all Western countries,” 
controls were introduced in the late 1940s to restrict, and in some instances to ban, 
the employment of those judged to be subversive (primarily Communists) from key 
sectors of the public service. These have also been extended with official blessing 
to defence contractors and to non-governmental bodies of strategic importance such 
as the BBC and the Atomic Energy Authority.* For students of civil liberties this 
is a familiar story. It is some 25 years since the late Professor Street declared the 
procedure for challenging refusal of security clearance in the public sector to be 
‘a travesty of justice as Englishmen are accustomed to it.’ However, several 
recent events now make a reconsideration timely. 

First, a major review of security procedures was announced by the government 
in July 1990. Second, the domestic courts have now, in several cases, pronounced 
upon the legality of restrictions imposed on public sector employees in the name 
of national security. Third, there has been a rush of cases to the European Commis- 
sion and Court of Human Rights where the extent to which vetting may be consistent 
with the Convention has been considered. Fourth, the Security Service Act 1989 
significantly alters the rights of public and private sector employees in this respect. 
The purpose of this article is critically to survey these developments to establish 
whether through changed administrative practice, judicial intervention or legislation 
the position of employees prejudiced by reason of national security considerations 





*Lecturer, Newcastle Law School, University of Newcastle-upon-Tyne and Senior Lecturer in Law, 
University of Warwick, respectively. 

We would like to thank Richard Chapman and Peter Jones for comments on an earlier draft and the following 
for assistance and information: the Cabinet Office, Liberty, the Secretariat of the European Commission 
of Human Rights, the Treasury Solicitor, Bruce Anderson, Murray Rankin, George Szablowski and Colin 
Warbrick. We are also grateful to the University of Newcastle-upon-Tyne Small Research Grants 
Sub-Committee for assistance in connection with this research. 


1 For recent accounts see M. Hollingsworth and R. Norton-Taylor, Blacklist: the Inside Story of Political 
Vetting (The Hogarth Press, 1988), introduction and chs 1 and 2; S. Fredman and G.S. Morris, The 
State as Employer (London: Mansell, 1989) pp 232—236; I. Linn, Application Refused (London: The 
Civil Liberties Trust, 1990), but these must now be read in the light of the 1990 statement. 

2 For earlier comparative surveys see D.C. Jackson (1957) 20 MLR 364 (US, UK, NZ, Canada and 
Australia) and M.R. Joelson [1963] PL 51 (US, UK and France). 

3 Nuclear Installations Act 1965, Sched 1, paras 5 and 6 provide for termination of employment on 
grounds of national security. See generally Hollingsworth and Norton-Taylor, op cit pp 52—59; 
R. Lewis (1978) ILJ 1; J.C. Woodliffe [1983] PL 440. 

4 H. Street, Freedom, the Individual and the Law (Harmondsworth: Penguin, 1st ed, 1963), p 229. 
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can now be regarded as improved. In the course of this examination we shall 
necessarily consider the legislative standards applicable to such issues in some other 
jurisdictions (including some of the United Kingdom’s closest intelligence allies) 
and whether their adoption here would be desirable. 


The Origins and Development of Vetting 


The origins of state employment vetting in the international ice age is not merely 
a matter of chronology: its roots lie there in ideological and diplomatic terms also. 
The latter is the hardest to document since the contents of the international agree- 
ments between the UK, US, Australia, Canada and New Zealand based upon post- 
war co-operation in nuclear energy and weaponry and signals intelligence remain 
secret.5 However, it has been reliably asserted that the introduction of the purge 
procedure in the UK in 1946 was as a direct result of US pressure following the 
exposure as a Soviet agent of the atomic scientist Alan Nunn May.° 

It is easier to trace the ideological pedigree of vetting through the official accounts. 
Traditionally, the UK civil service has perceived itself to be politically neutral and 
was, therefore, concerned to preserve appearances by controls on the political 
activities of civil servants,’ whilst remaining unconcerned with their personal 
beliefs. Broad loyalty to the state was presumed from citizenship, hence restrictions 
were imposed limiting appointments to UK citizens.* The one notable historical 
exception to this approach to some extent pre-figures political vetting: namely the 
imposition of religious tests, dating from an age when religious non-conformity 
was seen to be deeply subversive of the existing order and of the very structure 
of the state.? However, the post-war scandals demonstrated clearly that the normal 
assumptions about loyalty from nationality (and more informally background) were 
quite unequal to the threat posed to Western public and defence agencies by 
ideologically motivated espionage. 

The initial purge was aimed at Communists (and, ostensibly, at Fascists) in key 
designated posts, on the avowed ground that their loyalty to the Communist Party 
might for some conflict with loyalty in public service. Since there was no way of 
distinguishing potentially disloyal Communists from those who were not, all were 
to be removed from sensitive posts. Where transfer to other suitable, non-sensitive 
work proved impracticable, they would be dismissed.'° Not surprisingly, the purge 
procedure has been regarded as of dwindling importance since Positive Vetting has 
been applied to new entrants to sensitive posts in the civil service for more than 
30 years. 

Positive Vetting (PV) was introduced in 1952, initially to protect a small number 
of posts dealing with highly classified information, supposedly that connected with 
the atomic energy programme.'! The purpose was to attempt ‘positively’ to 


J.T. Richelson and D. Ball, The Ties That Bind (Sydney: Allen and Unwin, 1985) describes intelligence 
co-operation in the UK—USA alliance. 
P. Hennessy and G. Brownfield, ‘Britain’s Cold War Security Purge: the Origins of Positive Vetting,’ 
25 The Historical Journal (1982), pp 965—973. 
The Political Activities of Civil Servants, Cmd 8783 (March 1953), revised following the Report of 
the Committee on the Political Activities of Civil Servants, Cmnd 7057 (January 1978). 
8 Act of Settlement 1700, s 3; Aliens Restriction (Amendment) Act 1919 (as amended by Aliens 
Employment Act 1955, s 1); Army Act 1955, s 21; Air Force Act 1955, s 21. 
9 St John Robilliard, Religion and the Law (Manchester: Manchester UP, 1984) Appendix describes 
the progressive removal of religious disabilities. 
10 HC Deb vol 448, cols 1703—1708 (15 March 1948). 
11 The definitive official accounts are: Security Procedures in the Public Service, Cmnd 1681 (April 
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confirm the reliability of those to whom it was applied. Initially, unreliability was 
to be deduced from membership of the Communist Party or a fascist organisation 
or from a civil servant’s association with such bodies in such a way as to raise 
legitimate doubts. The Conference of Privy Councillors on Security (established 
following the disappearance of Burgess and Maclean) confirmed the view that 
ideological Communism was the major security threat, but emphasised that ‘character 
defects’ (drunkenness, drug addition, homosexuality and ‘loose living’) could 
seriously affect an individual’s reliability by exposing him or her either to blackmail 
or to the influence of foreign agents. The guidelines introduced following the report 
accordingly categorised as unreliable not only members of the Communist Party 

` but also anyone who ‘in such a way as to raise reasonable doubts about his reliability, 
is or has been recently sympathetic to Communism, associated with Communists 
or Communist sympathisers or is susceptible to Communist pressure.’ 

When the Radcliffe Committee examined security procedures in 1962 following 
the Blake case, it did not recommend any change of substance to these grounds, 
although it was sceptical of the security value of the evidence obtained (especially 
with regard to character defects) by Positive Vetting. However, an oblique 
reference in the Committee’s description of the procedure involved made clear that 
the check made with Security Service files would reveal adverse information, not 
simply about Communist association or sympathies but also about ‘other forms of 
subversive activity.’'* Some twenty years later, a further major review was carried 
out by the Security Commission. It is plain that in the intervening period Communist 
Party membership or association had come to be regarded as simply one species 
of a genus ‘subversion.’ Indeed, the statement summarising the Commission’s 
recommendations justified the shift of emphasis in terms, pointing to the: ‘prolifera- 
tion of new subversive groups of the extreme left and extreme right (mainly the 
former) whose aim is to overthrow democratic parliamentary government in this 
country by violent or other unconstitutional means.’!* Somewhat alarmingly, the 
Commission apparently saw no cause for concern in the implications for civil liberties 
of the creeping definition of subversion. The trend was confirmed by a 1985 Statement 
of Procedure issued by the Prime Minister which talked of membership of ‘a 
communist or fascist organisation, or of a subversive group, acknowledged as such 
by the Minister, whose aims are to undermine or overthrow Parliamentary democracy 
in the United Kingdom of Great Britain and Northern Ireland by political, industrial 
or violent means.”!® 


The New Vetting Guidelines 


Against this background, the revised policy on vetting announced in July 1990” 


1962) (hereafter ‘the Radcliffe report’), the Statement on the Recommendations of the Security 
Commission, Cmnd 8540 (May 1982) and (in relation to the Ministry of Defence and Government 
contractors) First Report from the Select Committee on Defence Session 1982—83, Positive Vetting 
Procedures in Her Majesty’s Services and the Ministry of Defence, HC (1982—83) 242. 

12 Statement on the Findings of the Conference of Privy Councillors on Security, Cmd 9715 (March 1956), 
paras 4—10; HC Deb vol 563, cols 151—152 (29 January 1957). 

13 op cit (n 11 above) paras 62--63 and 69. 

14 ibid para 12. 

15 Cmnd 8540, para 4. 

16 Referred to at HC Deb vol 76, col 617 (3 April 1985). For the text see Purging the Civil Service 
(NCCL), Appendix B and Linn, op cit Appendix II. 

17 HC Deb vol 177, cols 159—161w (24 July 1990). 
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would appear to mark a significant change of emphasis in security effort. The new 
grounds state that: 


no one should be employed in connection with work the nature of which is vital to the security 

of the state who: 

(a) is, or has been, involved in, or associated with any of the following activities threatening 
national security: 
(i) espionage, 
(ii) terrorism, 
(iii) sabotage, 
(iv) actions intended to overthrow or undermine Parliamentary democracy by political, 

industrial or violent means; or 

(b) is, or has recently been, a member of any organisation which has advocated such activities; 
or 

(c) is, or recently has been, associated with any such organisation, or any of its members, 
in such a way as to raise reasonable doubts about his or her reliability; or 

(d) is susceptible to pressure from any such organisation or from a foreign intelligence service 
or hostile power; or 

(e) suffers from defects of character which may expose him or her to blackmail or other 
influence by any such organisation or by a foreign intelligence service or which may 
otherwise indicate unreliability. 


The grounds represent a broadening and rationalisation of national security concerns 
in relation to vetting. Overt mention of communism and fascism has been expunged 
(although these could still fall within (a)(iv)) and instead the activities catalogued 
in paragraph (a) mirror closely the threats to national security to be regarded by 
the Security Service.'® The formal inclusion of espionage, terrorism and sabotage 
activities in the list (none of which is defined") is a change of form but scarcely 
one of content, since there can be little doubt that association with such activities 
would have been clear evidence of disloyalty or unreliability under the previous 
criteria. However, when taken with the new levels of vetting (discussed below), 
it does represent a greater emphasis on physical security of premises and people 
rather than on the prevention of long-term infiltration of government departments. 
It should be noted, though, that the grounds are in the main extended rather than 
curtailed. The core definition of subversion and association with it remains, although 
sympathy with and association with those sympathetic to subversion (mentioned 
in the Prime Minister’s 1985 Statement) have been deleted. In view of the vagueness 
of the concepts of subversion and association in the first place, it would be premature 
to claim that this represents a significant loosening of attitudes. 

The major change announced in the Statement is a new classification of different 
levels of security vetting for different purposes. Five different bands are enumerated. 
However, it is plain that there is sufficient flexibility to enable ad hoc (designer?) 
vetting for particular posts — especially so at the lower levels. The critical determinant 
of the level of vetting is the level of access to information or premises. Hence vetting 
remains inextricably wedded to the system for the classification of documents, 
notwithstanding its semi-official status (there is no necessary connection with offences 
under the Official Secrets Act 1989)” and the obvious dangers of idiosyncratic or 
over-classification. There is, however, a break from this approach at the lower level, 








18 Security Service Act 1989, s 1(2). Additionally, MI5 is charged with investigating threats to the 
‘economic wellbeing’ of the UK; ibid s 1(3). 

19 Non-statutory definitions of these terms may be found in the Home Office guidelines which govern 
the work of Special Branches: Fourth Report from the Home Affairs Select Committee, 1984—85, 
HC 71 (1984—85). 

20 The government argued against any linkage in its White Paper, Reform of Section 2 of the Official 
Secrets Act 1911, Cm 406 (June 1988), para 76. 
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with the introduction of two new checks (Reliability and Counter Terrorist Checks), 
which are to be applied ‘irrespective of the degree of access to classified information.’ 

At the highest level is Enhanced Positive Vetting (‘EPV’), which applies to 
members of the intelligence and security services and those staff employed on closely 
associated work in Government Departments.?) EPV comprises not merely 
departmental, criminal, security and creditworthiness checks but also ‘in-depth 
interviews’ with the applicant and home and work acquaintances. The next level 
— PV(TS) — is applicable to those with regular and constant access information 
classified ‘top secret’ and, on a discretionary basis, to certain others. These include 
diplomats posted overseas, members of the police service with access to Special 
Branch information, departmental security officers and ancillary staff working for 
the intelligence and security services. The checks carried out are the same as those 
for EPV, but at a lesser depth. For access to Secret material, clearance at level 
PV(S) is required. PV(S) may also be applied to individuals who do not yet have 
access to Secret material, but whose promotion would otherwise be jeopardised 
without such clearance. It involves a check with departmental and criminal records 
and those of the Security Service and Special Branch. PV(S) may be augmented 
by further enquiries, including an interview with the applicant as necessary. Although 
the statement provides no indication of numbers of employees affected, presumably 
these three levels of vetting encompass the 68 ,000 positively vetted posts identified 
by the Security Commission in 1981.” 

The remaining two levels of clearance (Reliability and Counter Terrorist checks) 
are an extension of the officially acknowledged practice and amount to an admission 
in the Statement of ‘Normal Vetting’ — a process akin to the purge — allegedly 
involving a check on the applicant’s files (if any) held by Special Branch and MIS, 
made without informing the applicant and without supporting field enquiries.” A 
recent investigation by the Home Affairs Select Committee confirmed that Normal 
Vetting, involving a check on police criminal records, was taking place on a massive 
scale.” The 1990 Statement regularises these unofficial practices. Although in their 
basic form Reliability and Counter Terrorist checks are less intensive than the varieties 
of Positive Vetting, they will be applied to a much larger number of people. The 
Select Committee were surprised to discover that nearly one per cent of the population 
(508,942 checks) was the subject of enquiries by government agencies to the National 
Identification Bureau ‘for the protection of national security’ in 1989 alone.” 
Reliability checks are applicable to individuals who have unescorted access to 
premises in which highly classified information is held; this could include cleaners, 
porters, night security staff, office equipment servicers and fitters. They are also 
applicable to individuals who have access to categories of confidential information 
mainly relating to defence and foreign affairs. Reliability checks involve a criminal 
record check: presumably the major interest will be in recorded offences of 
dishonesty. The statement is chary about what is involved in Counter Terrorist checks 





21 The special status of these officers is also recognised in the specific offence governing all disclosure 
of information by them: Official Secrets Act 1989, s 1. However, a high-ranking Home Office official, 
who agreed to be interviewed under the condition of anonymity, has indicated that officers in that 
department working closely with the Security Service are not at the present time to be subject to EPV. 

22 In 1983 the Government informed the Council of Civil Service Unions that there were 41,000 posts 
subject to PV in the civil service. 

23 For earlier allegations of such a practice see Hollingsworth and Norton-Taylor, op cit pp 24—25 and 
Linn, op cit pp 18—20. 

24 Third Report from the Home Affairs Committee, 1989/90, HC 285 (1989/90). 

25 ibid para 16. An explanation of the figure is contained in the government’s response: Cm 1163 
(uly 1990). 
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except to state that ‘criminal record information may also be taken into account.’ 
However, since the purpose is to search for any connections with, or vulnerability 
to, terrorist organisations in the cases of those with access to public figures or sensitive 
establishments, presumably it involves a limited check with Special Branch files 
and, possibly, those of the Security Service. Otherwise it is hard to see how any 
terrorist connections would be revealed. Whereas in the past Normal Vetting has 
taken place without the individual concerned being made aware, in future he or 
she is to be told and asked to complete a security questionnaire, thus providing the 
necessary personal details. 


The Process of Vetting” 


Governments concerned about espionage, sabotage, subversion and terrorism will 
naturally try to identify persons predisposed (whether voluntarily or under pressure) 
to such activities and ban them from access to protected matter and places. How 
such proclivities can be spotted with any tolerable degree of certainty is anything 
but obvious, so that those conducting vetting have had to fall back on factors of 
varying reliability. These include, or have included at various times, criminal or 
discreditable personal conduct (because threat of disclosure might leave a person 
open to blackmail); large debt or other economic pressure that would make payment 
for breach of security particularly tempting; family members living in a foreign 
country deemed hostile to the UK, or otherwise vulnerable to pressure by a hostile 
state or organisation such as the IRA; alcohol or drug abuse; ‘assimilation’ (for 
those of foreign origin); psychological inadequacies of various kinds relating to the 
inability to work in conditions of tension and secrecy; and most dubiously (under 
the heading of ‘subversion’), political attitudes or peaceful activities that those in 
authority dislike.” 

The weighting of any of these factors at a given time is dependent on the current 
perception of risks and probabilities. For instance, in the early 1980s there were 
complaints that the vetting process was giving undue and illegitimate emphasis to 
inquiring into applicants’ political views. All indicators suggest now that counter- 
subversion is no longer a major area of concern” likely to prompt detailed scrutiny 
of political attitudes, although subversive activities remain a bar and it is not 
unforseeable that attention could be turned in future (say) to views such as radical 
Muslim fundamentalism. At present, however, the factor which weighs most heavily 
is economic difficulty — a reflection of the lessons drawn from a series of American 
spy cases of the 1980s, all of which involved financial inducements and an ironic 
recognition of the deterioration of pay levels in the Civil Service during that period. 





26 This section draws heavily upon an interview with Mr S.R. Davie, Principal Establishment and Finance 
Officer, Cabinet Office, and Mr Hugh Taylor, Secretary to the Security Commission, conducted by 
Laurence Lustgarten on 12 December 1990. All direct quotations are taken from this interview. We 
wish to express our thanks to Mr Davie and Mr Taylor for providing unpublished information. We 
are, of course, wholly responsible for the interpretation presented here and for any errors that may 
appear. 

27 For criticism see Leigh and Lustgarten, ‘The Security Service Act 1989” (1989) 52 MLR 801, 805—807. 

28 See Linn, op cit pp 29—31 and M; Hollingsworth and R. Norton-Taylor, op cit ch 2. For an official 
account of the propriety of some questions about political attitudes (but disavowing those referring 
to herself), see Mrs Thatcher’s answer at HC Deb vol 72, cols 386—387w (4 February 1985). 

29 See, eg, Interception of Communications Act 1985: Report of the Commissioner for 1990, Cmnd 1489 
(1991), para 5, which states that only two warrants now exist issued on grounds of counter-subversion 
under the Act. 
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Homosexuality still creates difficulties, despite long-standing legalisation and the 
avowed removal of an absolute bar for vetting purposes: as the unfortunate Mr Hodges 
learned, honesty can still exact a high price. The increased emphasis on physical 
security — matters like the whereabouts and movements of Ministers and the 
vulnerability of government buildings to bombs — has led to the extension of vetting 
to enterprises and people not previously covered, notably building contractors. The 
problem has an inescapable ethnic dimension, for the building trade, particularly 
in London, is heavily Irish. Although the officials interviewed were at pains to point 
to emphasise that being Irish or of Irish descent is not of itself a suspect charac- 
teristic, it seems that more people of that background will be caught up in the process 
than ever before. 

Several distinct sources of information converge in the making of vetting decisions. 
Depending on the level of vetting, information will be available from personnel 
records, a questionnaire completed by the person concerned, interviews with family, 
friends and referees, MIS and Special Branch files and financial and medical data. 
Decisions about individuals’ clearance are made by each Ministry on the basis of 
the information supplied. It has been a strong feature of the UK approach to security 
to encourage each Department to take responsibility to counter the danger that it 
would otherwise be left to specialists.*! 

The Security Questionnaire enjoys a prominent and perhaps symbolic place in 
the information-gathering process. It provides basic information which may then 
be followed up in other checks and in some instances by interview. Under the new 
vetting arrangements, the questionnaires in use progress in length and intrusiveness 
the higher the level of vetting. Those for the Reliability and Counter-Terrorism 
checks merely request details of nationality, residence, marital status, overseas 
employment or residence, convictions and brief details of partners and parents. The 
questionnaires for vetting to the levels of Secret, Top Secret and Enhanced Positive 
Vetting ask for fuller details of education and employment and (perhaps optimistically) 
ask the applicant to give details of involvement or association with terrorism, sabotage 
or subversion and other circumstances or characteristics which might affect suitability 
for secret work. The questionnaires for PV(TS) and EPV ask for details of visits 
to and relatives who have lived in Communist or former Communist countries, for 
character referees (four in the case of EPV) and for medical history and access to 
the applicant’s doctor? (coupled with a warning that refusal may lead to refusal 
or withdrawal of security clearance). The EPV questionnaire also manifests an interest 
in other relatives (partner’s parents, brothers and sisters, children), those living 
at the same address, contacts with nationals of Communist or former Communist 
countries, and all visits abroad since the age of 14. Questionnaires to be completed 
on reviews of vetting are less intensive, merely asking for information where changes 
have occurred. Each questionnaire contains, on its face, a clear summary of vetting 
policy and of the other checks which will be made, but no indication of the procedures 
for review of an adverse decision. 

On completion of the questionnaire, an interview will be held with the applicant 
in the case of posts requiring PV(TS) and EPV and may be held with those for PV(S) 
posts. The interviews are, in the case of most departments, conducted by field 
investigators from the Personnel Security Investigation Unit housed in the Ministry 


30 See n 61 below. The Security Commission recommended that openly acknowledged homosexuality 
should not generally act as a bar to security clearance (except in the Diplomatic Service and in the 
armed forces): op cit (n 11) para 15. 

31 See the Radcliffe report (n 11 above), para 13. 

32 Linn, op cit p 15. 
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of Defence. However, the Security Service, GCHQ and MI6 carry out their own 
field investigation. Concern has been expressed about these interviews in the past, 
partly on account of the restricted background of the interviewing officers (who 
are predominantly male retired police or service personnel) and partly because of 
the pattern of questioning of political beliefs (including previous voting habits) and 
sexuality.* Clearly, in a system so dependent on subjective assessments of 
character, attitude and risk, the field investigator will enjoy a critical place and it 
would be reassuring to hear that a wider range was employed.* 

The one attempt in recent years to replace the human factor in this process with 
technology — by introducing the polygraph (or lie detector) — foundered amid 
considerable controversy. A ministerial written answer, in response to an obviously 
planted Parliamentary Question, quietly interred the idea in 1988, after review of 
a pilot project in GCHQ and MIS.* This closed a chapter unsatisfactory from any 
point of view which, as a far from minor side-effect, brought confrontation with 
the unions and the resulting ban at GCHQ. American influence — though not, our 
informants stressed, American arm-twisting — was an important element. In the 
wake of the Prime case,** the Security Commission, having been impressed with 
the arguments of American officials who extolled the virtues of the device as a means 
of checking the truth of applicants’ statements, recommended the introduction of 
the polygraph. In the background too is the existence of the ‘fairly rigid’ vetting 
standards in NATO which, not surprisingly, bear a strong US imprint. Although 
use of the polygraph was described as ‘not quite British,’ greater sensitivity to personal 
liberty cannot be described as the dominant factor in its rejection. Rather, the Security 
Commission had ‘bought a pup,’ or at any rate failed to understand the very different 
context which supports polygraph testing in the United States. For one thing, its 
use is far more widespread than would be conceivable in Britain (especially in the 
private sector), and its ready acceptance in the security area is part of a wider cultural 
practice that is quite alien. Secondly, American security agencies accept polygraph 
‘evidence’? as sufficient of itself to deny someone a clearance, which the British 
authorities were always unwilling to do. Though this restraint shows a laudable 
scepticism about the reliability of gadgetry, it does seriously undermine the arguments 
for using the polygraph at all. Finally, there are the labour market realities — the 
Americans had always had a surplus of applicants for security-related jobs, whereas 
in the 1980s the UK faced a shortage. It was thought inadvisable to erect yet another 
deterrent to good candidates. 

The Security Service remains in the background during the vetting process — 


33 Note 28 above. 

34 cf McDonald Commission (Commission of Inquiry Concerning Certain Activities of the Royal Canadian 
Mounted Police), Freedom and Security under the Law, Part VII, p 799: ‘Those who are security 
staffing officers should be mature individuals well versed in the variety of political ideologies relevant 
to Canadian society, sympathetic to the democratic principles which the security screening process 
is designed to protect, knowledgeable about and interested in human behaviour and the various methods 
used by foreign intelligence agencies to compromise people, and above all competent at interviewing 
a wide variety of people.’ 

35 HC Deb vol 143, cols 268—-269w (8 December 1988). 

36 Cmnd 8876 (1983). In 1982 Geoffrey Prime, an employee of GCHQ, was sentenced to 35 years 
imprisonment after an in camera trial for espionage offences described by Lord Lane LCJ, the trial 
judge, as causing ‘incalculable harm to the interests of security of this country.’ 

37 The main issue is precisely whether polygraph readings are in any sense ‘evidence’ on which one 
can ground reliable conclusions about a person’s truthfulness. See D.T. Lykken, A Tremor in the 
Blood (New York: McGraw-Hill, 1981), House of Commons Select Committee on Employment, Third 
Report for 1984—85, HC (1984—85) 98, and A. Gale (ed), The Polygraph Test: Truth, Lies and Science 
(London: Sage, 1988). 
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it supplies any information it may have on its files to the PSIU investigator, but 
otherwise takes no active part. More generally, however, it supplies the Cabinet 
Office with its ‘expert assessment’ of what constitutes a threat to national security 
— a sensitive and contentious judgment about a range of activities and organisations 
which few in government service would have the inclination or the stature to dispute. 

However, in individual vetting cases, the final judgment rests with the department 
concerned — often the PSIU report will not even make a formal recommendation, 
merely set out alternatives. The level at which a decision is taken will vary among 
departments, and depends upon how a given Permanent Secretary chooses to delegate 
a decision. However, any decision to refuse clearance is, in general, taken at a high 
level. Consistent with the Permanent Head of Department’s responsibilities as chief 
establishment officer, procedures exist at this level (described below) for review 
of refusals based on character defects. By convention, ministers are not involved 
in departmental personnel matters, although paradoxically the procedures govern- 
ing review of ‘security’ cases refer repeatedly to the participation of ‘the minister.’ 
If this is more than a piece of historical reticence on behalf of the civil servants 
who drafted the procedures in the 1940s to admit who in reality would review the 
case, it is open to grave objection. The relationship between vetting and conventional 
personnel management is a close one: past and previous supervisors may be inter- 
viewed as a part of review of the applicant’s PV and it is part of a supervisor’s 
continuing responsibility to report between reviews any signs (such as sudden changes 
in behaviour or evidence of stress) which may be early indicators of a possible security 
related problem.» At times there may be a conflict between personnel practices 
which are in part paternalistic, individual loyalty to colleagues, the protection of 
security and the strict procedural entitlements of the employee concerned. This is 
the context within which the procedural protections over vetting must be considered. 


Procedures for Challenging Vetting Decisions 


Separate and longstanding procedures exist for challenging adverse decisions about 
reliability according to whether a ‘character defect’ or a doubt on security grounds 
is in issue. ‘Character defect’ cases are subject to internal appeal to the Permanent 
Secretary of the department. In the case of doubts arising on security grounds, because 
of an individual’s involvement in or association with a subversive organisation, a 
hearing before the ‘Three Advisers’ is available. The panel comprises a retired 
Permanent Secretary, a retired Deputy-General Secretary of a Civil Service Union 
and a High Court judge.“ Although the procedure has been justifiably the subject 
of criticism, this should be tempered by the realisation that, according to official 
accounts, it has not been invoked since 1969. 

The explanation lies partly in the fact that the procedure only applies to existing 
‘public servants’ (a term widely defined in this context to include many who are 
not civil servants). Hence, applicants refused employment in either the public or 


38 Fredman and Morris, op cit p 209. 

39 See, eg, the criticism of the Security Service management for failing to do so in the Security Commission 
report on the Bettaney case: Cmnd 9514 (1985). 

40 Although the 1990 Statement envisages necessary amendments to the Statement of Procedure, no 

procedural changes to the existing arrangements or to the terms of reference of the Three Advisers 

are made by it. At present these remain as described in this section, although officials have stated 

they are to be revised. 

Implementing a recommendation of the Security Commission, op cit (n 11 above) Annex (m). 
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the private sector for security reasons cannot invoke the procedure. This will be 
the case with the majority of those subject to Reliability and Counter Terrorist checks 
under the new arrangements. Common law offers no remedy for an arbitrary refusal 
to enter a contract of employment which could be invoked in these cases. Indeed, 
the common law rule that civil servants are dismissable at will has been attributed 
to the need not to fetter future executive action in the interests of the community 
should it be thought desirable to dispense with the services of an employee.* Thus, 
in the New Zealand case of Deyzner v Campbell,“ a civil servant failed in his 
attempt to challenge his transfer to less sensitive work because of his refusal to say 
whether he was a Communist; the court relied partly on the common law rule and 
partly on an unrestricted statutory power of transfer. 

Other reasons for the paucity of instances in which the procedure has been invoked 
have been offered. The Security Commission has stated that the majority of cases 
which arise involve alleged ‘character defects’ rather than doubts on security 
grounds.** However, it has also been asserted that the lack of appeals on security 
grounds is attributable to a widespread policy of not informing civil servants whose 
PV clearance comes into doubt.* If the clearance is allowed to lapse (clearances 
are reviewed every five years) rather than being revoked, the individual may be 
transferred in the interim to a post not requiring clearance (or clearance at a lower 
level) without ever being informed of the true reason. Only in cases such as the 
Foreign Office and Diplomatic Service, where all posts require clearance, will it 
become apparent to the affected officer what has occurred. Purportedly, this practice 
(which is the ‘normal’ response to security doubts over existing employees) does 
not adversely affect a civil servant’s career, since it is possible to rise quite high 
in the Civil Service without having need to have access to material classified Top 
Secret. Indeed, moves away from secret work are apparently often welcomed by 
those involved because of the resulting decrease in stress. Furthermore, it is unlikely 
that if the individual is transferred out of a security or intelligence department that 
any adverse contents of his or her personnel file will follow. Although the practice 
may be generally benevolent, it gives no formal protections to the individual 
concerned and is at variance with the text of the Statement of Procedure, which 
gives no hint that it will operate only if the department chooses to inform the civil 
servant or to revoke the PV clearance.” 

Where the procedure doubting reliability on security grounds is invoked, the prima 
facie determination that the ‘public servant’s’ reliability is in doubt may be contested 
before the Three Advisers, whose function is to advise Ministers whether the ruling 
has been substantiated or, in cases of uncertainty, to present their own assessment 
of the available evidence.** The limited nature of the Advisers’ function is made 











42 Dunn v The Queen [1896] QB 116. 

43 per Rowlatt J in Rederiaktiebolaget Amphritrite v R [1921] 3 KB 500, 503—4. 

44 [1950] NZLR 790. See now New Zealand’s Public Service Act 1962, s 38. 

45 Cmnd 8540, para 19. 

46 Linn, op cit pp 32—34, citing in particular, evidence given by a Ministry of Defence official to the 
Defence Select Committee. 

47 The Statement of Procedure states that ‘the Minister will have before him information on which to 
decide whether the reliability of a public servant is, prima facie, to be regarded as in doubt on security 
grounds’ (para 2). Presumably, the procedure is circumvented by simply exercising a discretion not 
to refer the case to the Minister. 

48 Terms of Reference of the Three Advisers, 1985, para 2. The Terms of Reference also extend to 

_ cases where a Minister issues a notice of refusal to negotiate with a trade union official on similar 
grounds, to withdrawal of clearance due to overseas connections which may strain a civil servant’s 
loyalties and to security decisions about British citizens employed and seconded to an International 
Defence Organisation (ibid para 8). 
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clear by a paragraph which excludes from review all questions about whether the 
post in question has any bearing on security and therefore needs to be vetted. The 
procedure provides for the public servant to be given an indication of the nature 
of the allegations against him and then an opportunity to make representations in 
person or with the help of a friend. However, the Three Advisers are enjoined 
to disclose neither evidence nor sensitive sources to the appellant.*' It follows that 
there is no right to hear the evidence on which the allegation is based, still less 
to challenge it by cross-examination. The report of the Three Advisers to the Minister 
is not available to the appellant, nor is the Minister bound to follow the findings. 
However, where the Minister is minded to confirm a prima facie ruling of unreli- 
ability, the procedure provides a final opportunity for representations by the appellant 
to the Minister.>* Where a finding is upheld, the result would usually be a transfer 
to less sensitive work or as a last resort, if that were impossible, dismissal.* 
Dismisssals certified by the Minister to be on grounds of national security are exempt 
from the unfair dismissal legislation.* 


Review by Domestic Courts of Security Clearance Decisions 


Although it is apparent from the above account that the procedures for challenging 
the revocation of a public servant’s security clearance are tilted in favour of the 
state,’ the courts will do little to redress the balance. Where national security is 
involved, judicial review is normally restricted to, at most, an examination of whether 
some evidence exists that the executive’s assertion is in good faith. Clearly this 
restricts to vanishing point any possible review of the substance of a vetting decision 
and, as the cases following show, procedural standards may also be displaced as 
a result. 

The fairness of a procedure which followed very closely that of Three Advisers 
was in issue in the Hosenball*’ case, which concerned a challenge to an order of 
deportation for reasons of national security. Although the statutory right of appeal 
against such decisions had been abolished by the Immigration Act 1971, the Secretary 
of State had provided a procedure for a hearing before a panel of advisers similar 
to that applicable to civil servants whose reliability was in doubt. Hosenball, who 
had availed himself of this procedure, sought to challenge the Home Secretary’s 





49 ibid para 7. 

50 Statement of Procedure, para 8. 

51 idem (and Terms of Reference, para 5). 

52 ibid para 9. 

53 ibid para 10. 

54 Employment Protection Consolidation Act 1978, s 138(4). For similar exemptions in anti-discrimination 
legislation, see Sex Discrimination Act 1975, s 52 (a procedure for conclusive ministerial certificates 
under s 53 of the Act was repealed by the Sex Discrimination (Amendment) Order 1988, SI 1988/249 
following Johnstone v Chief Constable of the RUC [1986] 3 All ER 135), and Race Relations Act 
1976, ss 41 and 69(2) and (3). 

55 Official accounts admit as much, Statement on the Findings of the Conference of Privy Councillors 
on Security, Cmd 9715 (March 1956), para 15. 

56 Secretary of State for Defence v Guardian Newspapers [1985] 1 AC 339; CCSU v Minister for the 
Civil Service [1985] AC 374. 

57 [1977] 3 All ER 452. See also R v Secretary of State for Home Affairs, ex p Cheblak, [1991] 2 All 
ER 319 where the Court of Appeal rejected an argument from a deportee that the Home Secretary’s 
statement of reasons for deportation on grounds of national security under these provisions was 
inadequate. Lord Donaldson MR argued that the advisory panel established to review these cases was 
a more appropriate forum for the arguments the applicant wished to advance than the courts (pp 331—2). 
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decision to confirm the deportation. His argument that the procedure was contrary 
to natural justice since he had been given inadequate details of the allegations against 
him by the Home Secretary, failed in the Court of Appeal. The Court held that 
it would not interfere with the Secretary of State’s assessment that national security 
required that the sources of information against Hosenball should be protected, and 
that this outweighed any unfairness to him resulting from the failure to specify the 
allegations. As Lord Denning MR put it: ‘when national security is at stake even 
the rules of natural justice may have to be modified to meet the position.’™ 
Although the judgments concentrated on the refusal of the Home Secretary to give 
fuller details, it is also apparent that their Lordships considered that any apparent 
unfairness in the procedure before the advisory panel (where Hosenball was simply 
invited to make representations but given no further details of the allegations or 
evidence against him) was outweighed by considerations of national security.’ 
Lord Denning MR did, however, suggest that had the advisers refused to hear 
representations from Hosenball, the court would have interfered.© 

Review of the withdrawal of a civil servant’s positive vetting clearance was the 
central issue before the Divisional Court in R v Director of GCHQ, ex p Hodges.“ 
The applicant’s security clearance had been withdrawn following an interview in 
which he had revealed to his superiors that he was a sexually active homosexual. 
Although he had volunteered full details of his homosexual activities, after considera- 
tion of the frequency and nature of his homosexual relationships, management at 
GCHQ considered he was ‘vulnerable to pressure or blackmail from a hostile 
intelligence service.’ His appeal to the Director of GCHQ against the decision 
also failed. He then applied for judicial review, seeking an order of certiorari to 
quash the withdrawal of the PV clearance, mandamus requiring it to be restored 
and a declaration that he was a fit and proper person to be employed. Notwithstanding 
that the Divisional Court rejected the applicant’s contentions that the decision had 
been both unreasonable and unfairly arrived at, the judgments do exhibit at least 
a minimal preparedness to review security clearance decisions. The court rejected 
the argument advanced by the Crown that a claim of national security deprived the 
courts totally of jurisdiction.” Rather, Glidewell LJ relied on the speeches in 
GCHQ for the view that, while an inquiry into the reasonableness of a decision 
based on national security was prohibited, this did not prevent consideration of the 
fairness of the procedure adopted for reaching the decision, unless it was further 
claimed that the procedure had itself been followed for reasons of national 
security.“ Hence, the applicant’s claim that the decision to withdraw clearance was 
irrational was debarred (although for good measure Glidewell LJ found that it had 
not been), but the argument that the failure to give the applicant notes of his initial 
interviews was unfair could be considered, although it too failed on the facts. The 
implication of the judgment is that those parts of the security clearance procedure 
which are not required to be kept confidential will be subject to judicial review, 
and that national security will not be allowed to cloak the entire process. This is 


58 ibid p 457. 

59 Lord Denning MR, ibid at p 456h—i and Geoffrey Lane LJ at pp 461j, 462a. 

60 ibid p 459h. 

61 The Times Law Report, 26 July 1988 (available on LEXIS). 

62 The facts in Hodges bear a striking resemblance to those in the US decision of Webster v Doe (1988) 
486 US 592; 108 S Ct 2047; 100 L Ed 632, in which the Supreme Court refused to quash the dismissal 
of a CIA employee following his announcement that he was a homosexual. 

63 cf R v Secretary of State for Home Affairs, ex p Ruddock [1987] 2 All ER 518. 

64 Citing Lord Fraser of Tulleybelton at [1985] AC 374, at p 402C, Lord Diplock, ibid p 412F and Lord 
Roskill at p 420D. 
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to be welcomed, although it may turn largely upon the openness which Hodges’ 
case had been dealt with (since it was based on information volunteered by him), 
which stands in stark contrast to the treatment meted out to Hosenball (where the 
relevant information was derived from other sources). 

Considering the combined effect of the decisions, what emerges is a picture of 
the courts’ extreme deference to the executive, only slightly tempered by their 
reluctance to relinquish entirely supervision of minimal standards of fairness in 
security cases. Since substantive justice will invariably depend (Hodges was 
exceptional in this respect) on the civil servant’s ability to answer and challenge 
in detail the case against him, the courts’ preparedness to allow these matters to 
be kept absolutely confidential is disquieting. Some idea of the breadth of protection 
given to such sources can be gauged from Lord Denning MR’s assertion in Hosenball 
that this justified the Home Secretary’s refusal even to state which of the applicant’s 
publications were claimed to have been a threat to national security.© Clearly, 
gross cases apart, domestic courts will do little to assist civil servants wishing to 
challenge either the Three Advisers’ reference procedure (as in Hosenball) or a 
departmental review in a ‘character defects’ case (as in Hodges). 


Employment Vetting and the ECHR« 


It might have been expected that the application of the ECHR would afford an 
opportunity to invoke substantive as well as procedural rights against employment 
vetting and that international judicial bodies would be more sceptical of claims of 
national security than domestic ones. In fact, neither is the case: the way in which 
the Court and the Commission of Human Rights have interpreted the Convention 
in employment vetting cases to date is extremely restrictive. 

The major difficulty for public sector employees or prospective employees 
challenging vetting decisions arises from the omission from the Convention of an 
unequivocal, positive right of free access to employment in the public service. In 
this respect, the Convention contrasts with the Universal Declaration of Human 
Rights (Article 21, para 2) and the International Covenant on Civil and Political 
Rights (Article 25), both of which confer such a right. Accordingly, to bring 
themselves within the terms of the Convention, complainants have tried to allege 
either that restrictions imposed on civil servants amount to an infringement of freedom 
of expression or that the process of vetting involves an interference with the 
individual’s private and family life. These rights are guaranteed respectively by 
Articles 10 and 8 of the ECHR, but in each case the state is allowed to impose 
restrictions if they are ‘prescribed by law’ and ‘necessary in a democratic society’ 
for the protection (inter alia) of national security. If either of these substantive rights 
is successfully invoked, there also arises the possibility of claiming denial of an 
effective remedy to enforce them in domestic law contrary to Article 13, or, since 
political opinion and sexual orientation are often deemed relevant to employment 
vetting, unlawful discrimination contrary to Article 14. Another possible impediment 
lies in Article 17, which denies protection to actions ‘aimed at the destruction of 
any of the rights and freedoms set forth herein or at their limitation to a greater 
extent than is provided for in the Convention.’ Although, if applied widely, Article 17 





65 [1977] 3 All ER 452, at p 461. 
66 See also I. Cameron, ‘National Security and the European Convention on Human Rights’ (forthcoming). 
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could give considerable scope for denying rights to those judged ‘subversive,’ in 
fact it has rarely been invoked.” 

The first major attempt to challenge employment vetting under the Convention 
came in two cases involving the so-called berufsverbot in the Federal Republic of 
Germany.® The berufsverbot was in effect a test of loyalty to the Constitution 
which required public servants to declare allegiance to and a preparedness to protect 
the ‘free democratic system.’ Political extremists or those who had advocated support 
for such causes therefore stood to be debarred from public office. In the cases of 
Glasenapp® and Kosiek,” the applicants who were respectively, a probationary 
grammar school teacher and a technical college lecturer, challenged their dismissals 
for activities allegedly showing a lack of allegiance to the Constitution, as interfering 
with their right to freedom of expression under Article 10. 

The Commission considered that the imposition of a loyalty test and the requirement 
made of the applicants to dissociate themselves from a particular political party, 
prima facie, amounted to a restriction of freedom of expression and, therefore, it 
fell to be examined whether the restriction was justifiable.” In the Commission’s 
view the berufsverbot could be said to be ‘prescribed by law,’ not only in the sense 
of having a legal basis but also because it fulfilled the requisite standard of being 
sufficiently accessible, foreseeable and certain.” The Commission also held that 
the loyalty test was capable of furthering the justifiable aim under Article 10(2) 
of protecting national security since, although not directly concerned with security 
considerations (eg espionage), it was intended to institutionalise the democratic 
structure and hence render impossible any return to totalitarianism.” However, 
when it came to consider whether the restriction was ‘necessary in a democratic 
society’ the Commission distinguished between the two cases. Applying the test 
laid down in the Sunday Times case,” necessity required that there should be ‘a 
pressing social need’ and that the steps taken were proportionate. The Commission 
found that the measures taken against Glasenapp were disproportionate because of 
the indiscriminate nature of the loyalty test (which applies to many teachers), the 
tenuous link between the applicant and the KPD (the German Communist Party) 
and the fact that the opinions punished were wholly unrelated to her work.” In 
Kosiek the Commission found that factual differences in the applicant’s circum- 
stances made the dismissal justified.” Kosiek had been an extremely active 
member of the NPD, an extreme right-wing party, which frequently attacked the 
‘rotten’ and ‘corrupt’ system of parliamentary democracy in the Federal Republic 
of Germany. 

When the European Court of Human Rights came to consider these two cases 
it took a radically different approach to the Commission.” In both instances, it 


67 It was so used by the Commission in the German Communist Party case (Application Number 250/57), 
but this is an isolated example; see P. Van Dijk and G. Van Hoof, Theory and Practice of the European 
Convention on Human Rights (Deventer: Kluwer, 2nd ed, 1990) pp 562—567. 

68 For a discussion of the berufsverbot see G. Braunthal, Political Loyalty and the Public Service in 
West Germany (Boston: University of Massachusetts Press, 1990) and G. Brinkmann, ‘Militant 
Democracy and Radicals in the West German Civil Service’ (1983) 46 MLR 584. 

69 Glasenapp v FRG (Commission) (1984) 6 EHRR 499; (Court) (1987) 9 EHRR 25. 

70 Kosiek v FRG (Commission) (1984) 6 EHRR 519; (Court) 9 EHRR 328. 

71 (1984) 6 EHRR, paras 67—77. 

72 (1984) 6 EHRR, paras 79—84. 

73 ibid para 87. 

74 Sunday Times v UK (1979) 2 EHRR 245, para 49. 

75 [1984] 6 EHRR paras 100—128. 

76 (1984) 6 EHRR 519, paras 109—116. 

77 See ns 69 and 70 above. Cf Application Number 10942/82 v Germany (1989) 11 EHRR 46 (declared 
inadmissible on the same grounds). 


626 


September 1991] The Reform of Vetting 


found by a majority of 16—1 that there had been no violation of Article 10 because 
it considered the real issue at the heart of the case to be that of access to the civil 
service, which was not protected by the Convention. It held that the applicants’ 
opinions had been taken into account simply to assess their suitability as civil servants. 
Applying this approach it was unnecessary for the majority to consider whether 
the restriction was justified under Article 10(2) since no question of a restriction 
of free speech arose. It should be noted that two judges departed from this analysis. 
Judge Cremona found (because of the artificiality of treating dismissals as decisions 
about appointment) that the freedom of expression issue was central, but then went 
on to hold that the restriction was justified under Article 10.7% Only Judge 
Spielman, applying a similar analysis to the one adopted by the Commission in the 
Glasenapp case, found in both instances that the dismissals were in violation of 
Article 10.” 

In presenting the issue as one of access to employment, the Court in effect abdicated 
any attempt to control the reasonableness of state decisions in vetting cases. Since 
in both cases the way in which the applicants’ opinions were inferred to assess their 
suitability was through their published views, freedom of expression was firmly 
in issue. Even if adopted, however, this approach would not avail the applicant 
whose unsuitability was inferred solely from membership of a party or organisation 
considered suspect. Subsequent to the Court’s decisions in Glasenapp and Kosiek, 
the Commission has held manifestly unfounded a complaint from a UK civil servant 
relating to disciplinary action against him taken because he gave an unauthorised 
TV interview. The civil servant in question, a senior Ministry of Defence scientist 
at a radioactive plant, was interviewed in his capacity as a county councillor about 
safety at the plant where he was employed. The Commission had no difficulty in 
finding that such a restriction could be justifiable under Article 10(2) for the protection 
of national security or for the protection of others, namely his employer.® It is 
apparent that, even where the organs of the Convention consider that a freedom 
of expression issue does arise, Article 10(2) may easily be satisfied in relation to 
civil servants. 

Employment vetting in the public sector has also been challenged as being 
incompatible with the Convention because of its secrecy and intrusiveness. Both 
issues were central in the case of Leander v Sweden,®' which concerned a refusal 
to employ a carpenter at the Naval Museum at Karlskrona, because of an unfavourable 
vetting report (a ‘personnel control’). The applicant alleged that the use of information 
about his private life in a police register in checking his suitability breached Article 8 
and that the denial of employment to him, presumably because of his political views, 
plus the refusal of access to his police file, amounted to restrictions on his freedom 
of expression and freedom to receive information contrary to Article 10. He further 
alleged that the opportunities he was afforded in the domestic arena to challenge 
the decisions fell short of Articles 6 (the right to a fair hearing by an independent 
and impartial tribunal) and 13 (the right to an effective domestic remedy). At the 
heart of the applicant’s case was his inability to discover what was recorded on 
his police record, to establish why it made him a security risk and to verify or 
contradict the information recorded. 

78 (1987) 9 EHRR, 46—47 and 342—343. 

79 ibid pp 47ff and 343ff. 

80 Application Number 10293/83 v UK (1987) 9 EHRR 255. Cf limitations on freedom of speech justified 
under Article 10(2) in the case of military personnel: Engel v Netherlands (1979—80) 1 EHRR 674, 
para 100 and Application Numbers 11565/85 and 11568/85 Le Cour Grandmaison and Fritz v France 
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Although the Commission found that the keeping of a police file which presumably 
dealt with the applicant’s acts, opinions and associations based on assessment of 
his behaviour and possibly his personality (the file was not produced for the proceed- 
ings) contravened Article 8(1), they found it to be justified under Article 8(2) since 
such files were prescribed by law and necessary in a democratic society for the 
protection of national security. The Commission regarded as self-evident the need, 
for national security considerations, to maintain files on subversives.® Likewise, 
it had no doubt that vetting on such grounds was capable of justification. However, 
the issue was whether the safeguards and controls surrounding the practice in 
Sweden’s case were sufficient to satisfy Article 8(2).® Of twelve possible safe- 
guards cited by the Swedish government, the Commission found four in particular 
to be independent safeguards against abuse: the presence of Parliamentarians on 
the body responsible for supplying information for the personnel control system 
(the National Police Board); the Parliamentary Ombudsman, whose jurisdiction 
extended to personnel control complaints; the independent complaints jurisdiction 
of the Chancellor of Justice; and a Standing Committee of the Parliament on Justice 
with power to oversee the procedure. Purely ministerial controls over vetting 
were brushed aside. 

The Court endorsed this reasoning, holding that in order to be ‘in accordance 
with law’ the interference with privacy must be foreseeable and authorised in terms 
accessible to the individual. In the context of security vetting this did not require 
that the applicant should be able to predict the process entirely (or it would be easy 
to circumvent), but rather that the authorising law should be sufficiently clear to 
give a general indication of the practice. If part of the practice was unpublished, 
the government was only entitled to rely under Article 8(2) on the published part. 
When considering the necessity of the restriction, the Court, like the Commission, 
accepted unquestioningly the legitimacy of security vetting in general and that this 
justified collecting information and retaining files for assessing the suitability of 
candidates for posts of importance for national security.®’ Although this affected 
the applicant’s private life in limiting access to sensitive posts, it did not otherwise 
constitute an obstacle to his leading a private life of his choosing. In these circum- 
stances, the state was to be allowed a wide margin of appreciation® and, in view 
of the safeguards, the Court concluded that the interference with Leander’s right 
of privacy could not be said ‘to have been disproportionate to the legitimate aim 
pursued. ’® 

With regard to the claim under Article 10, Leander’s inability to demonstrate 
the content of his file meant he could not satisfy the Commission that it related 
to his freedom to express opinions.” Furthermore, the Commission held that 
Article 10 could not be extended to include a right to receive information contained 
in such a file, since absence of notification of the file’s contents could be consistent 
with Article 8, in view of the safeguards.” The Court adopted a more restrictive 
approach and, following Glasenapp and Kosiek, held that the real issue was access 
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to the civil service rather than freedom of speech. Since the information was stored 
and used solely for assessing job qualifications accordingly it did not infringe 
Article 10.” 

For the majority of the Commission the aggregate of remedies and safeguards 
satisfied Article 13%; however, a minority dissenting found that, since none of the 
remedies could actually deliver details of the file to Leander, collectively they could 
not be said to be ‘effective.’ The Court upheld the majority, holding that: ‘for 
the purpose of the present proceedings, an “effective remedy” under Article 13 
must mean a remedy that is as effective as can be having regard to the restricted 
scope for recourse inherent in any system of secret checks on candidates for 
employment in posts of importance from a national security point of view.’% 

Some aspects of the Leander judgment may be applauded: for instance, the 
insistence on looking to published sources of law and the requirement that independent 
remedies should be provided for alleged breaches of privacy. However, on other 
points the Commission and the Court adopted what may fairly be called a craven 
attitude in the face of assertions of national security. Strikingly absent is any serious 
attempt to consider whether vetting and the means and scope of vetting adopted 
were proportionate to the alleged threat to national security. While it would be 
over-ambitious to expect that a supervisory international organ could conduct a serious 
enquiry into the threat to a country from subversive activity, a proportionality test 
would have the merit of requiring from the state concerned a higher standard of 
proof of the threat to national security in cases where the alleged threat was indirect 
as opposed to direct (eg from espionage and terrorism). Of course it is possible, 
in an extreme version of the argument, to allege that any citizen of a country is 
a potential future candidate for a position sensitive to national security but this would 
be a decidedly thin justification for keeping files on the entire population. Yet the 
Court’s approach in Leander fails to provide firm ground for striking down such 
indiscriminate file-keeping, provided its ostensible purpose is related to public 
employment. 

There is an arid formalism in the Court’s treatment of Article 10 in these cases 
that oddly recalls an earlier chapter in American constitutional law. Oliver Wendell 
Holmes, whilst still a judge of the Supreme Court of Massachusetts at the end of 
the last century, dismissed the appeal of a policeman, sacked for expressing political 
opinions when off duty with the remark, ‘the Petitioner may have a constitutional 
right to talk politics, but he has no constitutional right to be a policeman.’” This 
decision was frequently cited in years following to uphold various restrictions on 
activities of government employees or access to government benefits, and it took 
several decades for the fallacies contained beneath the pithiness of Holmes’ prose 
to be appreciated. Nonetheless, the dangers should be obvious. If a legal 
document protects freedom of expression, that provision should not be arbitrarily 
limited to invalidating criminal penalties or formal censorship. If a person knows 
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he or she will lose an important material advantage — employment, citizenship or 
a pension — if he or she exercises that freedom, the threat of loss is likely to be 
at least as effective in inhibiting the exercise of the protected rights as any formal 
sanction. From a slightly different perspective, the threatened loss means that an 
individual’s access to some desirable thing is made conditional on foregoing exercise 
of the protected right. The concept of ‘chilling effect’ here conjoins with that of 
‘unconstitutional conditions,’ and from the 1950s onwards various restrictions on 
public employees’ rights were invalidated as violating freedom of expression.” 
People like Mrs Glasenapp do not claim a ‘right to public employment’; their claim 
is that they should not be penalised for exercising their rights under Article 10 by 
loss of public employment. This is surely a realistic understanding of what protection 
of freedom of expression entails. 

Where the issue involves national security, the Court’s reliance in both Klass% 
and Leander on forms of domestic oversight involving domestic politicians to satisfy 
Article 13 seems a realistic method of dealing with issues which are inherently 
problematic for the judicial process. Where, however, the approach can be faulted 
is that political processes rarely yield as a matter of entitlement a specific remedy 
to a given complainant. Article 13 does, after all, require the remedy granted to 
be an ‘effective’ one. 


UK Cases and the ECHR 


Security vetting and file-keeping have also been challenged in several recent 
complaints from the United Kingdom under the European Convention of Human 
Rights. Unfortunately, none of these has resulted in an authoritative determination 
from the Court but the Commission reports give useful guidance on the application 
of the principles discussed above to the UK practice of vetting. They are also of 
significance since officials have confirmed that it was the realisation of vulnerability 
on procedural grounds under the Convention in relation to vetting which was the 
single most important reason for the introduction of the Security Service Act 1989. 
As a litigation strategy, the enactment of the statute proved brilliantly successful, 
although, as we argue below, UK practice remains in breach of the Convention. 

The case of Isabel Hilton concerned a variation on Normal Vetting at the BBC 
which was made public for the first time by The Observer in 1985. Hilton was a 
journalist whose offer of employment by the BBC was withdrawn allegedly following 
an adverse security report from MI5 under a longstanding informal practice for 
vetting BBC applicants. The application failed at the admissibility stage and provides 
a graphic illustration of the difficulties in challenging secretive practices, about which 
the applicant will have little hard information: Hilton only became aware of the 
vetting several years after the event and the time lag was to count critically against her. 

The case was unusual in that, contrary to its frequent stance in security-related 
litigation, the government was prepared to confirm not only that a check had taken 
place with MIS but also to contradict the applicant’s chronology and her assertion 
that the objection to her could only have been based upon a mistake about her 
involvement in a (benign) Scotland—China cultural organisation. It did not, however, 
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explain what the real objection was. Hilton alleged that the collection, retention 
and application of personal information by the BBC and the Security Service so 
as adversely to affect her prospects of appointment without any opportunity for her 
to comment on the accuracy of the information was a breach of Article 8. She also 
alleged a breach of Article 10 in two respects: that the decision not to appoint her 
amounted to a penalty imposed for the expression of her views and that the Security 
Service’s part in that decision was an infringement of her right as a journalist to 
impart information and ideas to the public. 

In part the Commission rejected the complaint under Article 8 because of the 
view it took of the evidence: it was not satisfied that adverse security reports had 
been made before Hilton accepted another job — in which case it could not be said 
that she had suffered detriment. More importantly, the Commission also rejected 
the assertion that compilation and retention of a file was in itself an invasion of 
privacy: ‘an interference with the right to respect for private life only occurs when 
security checks are based on information about a person’s private affairs.’'@ 
However, the Commission also went on to hold that, ‘it is not necessary that the 
person actually shows that the information has been used to his detriment.’ The 
claims under Articles 10 and 13 fell with that under Article 8. 

The Commission’s reasoning has erected a high hurdle for complainants. Hilton 
failed to clear it because the BBC had written to assure her that it had no remaining 
papers about her job application and because the Commission considered that she 
had not shown that the Security Service compiled and maintained a file of personal 
information about her. The Commission held these facts to be insufficient to establish 
the continued retention of a personal file by MIS. What is unclear about this reasoning 
is whether the Commission considered the apparent recording of involvement in 
a cultural association not to be a personal detail, or whether the decisive factor was 
the inability of the complainant to show the continued retention of such information. 
Whichever the rationale, it is unsatisfactory. If involvement in an association of 
this kind does not count as an aspect of one’s private life, the protection of Article 8 
is considerably narrowed, especially when one considers the failure to extend 
Article 10 to involvement in such activities.!°3 On the other hand, once it was 
shown that MI5 had been in possession of such information the onus was surely 
upon the Government to satisfy the Commission that it no longer retained it. This 
particular trap for complainants is one that has been concealed by other vetting cases 
such as Leander where it was freely conceded at the outset that the file contained 
personal information. The Commission tempered the severity of the burden on the 
complainant somewhat by stating: 


that it should be possible in certain cases to raise a complaint such as is made by the applicant 
without the necessity of proving the existence of a file of personal information. To fall into 
the latter category ... applicants must be able to show that there is, at least, a reasonable 
likelihood that the Security Service has compiled and continues to retain personal information 
about them. !% 


While the test appears unobjectionable, what is puzzling is why Hilton was held 
not to have raised such a ‘reasonable likelihood.’ No evidence was adduced by the 
Government either about the destruction of Hilton’s file nor even of any general 
system of file weeding or reviewing. In such circumstances, the reasonable (rebut- 
table) presumption should be ‘once on file, always on file.” Nevertheless, later 
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complainants have, somewhat paradoxically, found it easier to satisfy the test 
enunciated by the Commission than did Hilton. 

The complaints of surveillance and file-keeping by the Security Service bought 
by two former officers of NCCL, Harriet Harman and Patricia Hewitt,’ arose 
from allegations made by the former MIS officer Cathy Massiter in a television 
documentary, screened in 1985. Massiter had sworn an affidavit to the effect that 
Security Service files existed on the complainants which would include personal 
details. The case was one of extreme sensitivity for the authorities, not least because 
of the subsequent careers of the complainants: Harman became a Labour MP and 
is currently an Opposition spokeswoman on health, Hewitt went on to become a 
personal assistant to Mr Kinnock. Although not citing any specific instance of 
prejudice through vetting, the complainants alleged that the gathering of information 
for possible vetting infringed Article 8, had a ‘chilling effect’ on the expression 
of opinions contrary to Article 10, and contravened Article 11 (since others would 
be deterred from associating with them); the complaint also challenged the lack 
of an ‘effective remedy’ under Article 13 for these breaches. 

The Commission’s report (adopted by the Council of Ministers) found breaches 
of Article 8 and, associated with them, of Article 13. Massiter’s evidence was found 
to be sufficient to satisfy the ‘reasonable likelihood’ test and it therefore had to be 
considered whether the interference with the complainants’ right to respect for their 
private life was justified. As in the Malone case,'™ it was the absence of a specific 
statutory basis which was held to be fatal to the claim that it was ‘in accordance 
with the law.’ The government could only point to the Security Service’s administra- 
tive charter — the Maxwell-Fyfe Directive of 1952 — as authority for the surveillance 
and file-keeping. However, this did not have the force of law, its contents were 
not legally binding or enforceable, and it was couched in language which failed 
to indicate ‘with the requisite degree of certainty the scope and the manner of the 
exercise of discretion by the authorities in the carrying out of secret surveillance 
activities. ™!” It followed also that there was no effective remedy. 

Obstacles also stand in the way of complainants who allege vetting in the private 
sector, for instance in connection with defence contracts, as N v UK™: demon- 
strates. The major difficulty is that the Convention only creates enforceable rights 
against the contracting state and its organs but not against other private bodies and 
individuals. Thus, in so far as it related solely to the activities of a defence contractor 
which had withdrawn its offer of employment for a financial analyst’s post after 
vetting, the Commission held the complaint to be inadmissible because it was 
incompatible with the Convention. However, in so far as vetting was a collaborative 
exercise with the Security Service, the complaint was admissible and was subse- 
quently upheld. The complainant was unable to catalogue the course of the vetting 
nor give any details of what his security file might contain but nevertheless, the 
Commission was prepared to make a ‘reasonable inference from the facts’ that he 
had applied for a post in the defence sector; that he was turned down when security 
enquiries proved unsatisfactory; and that a security check had been carried out with 
a Security Service file containing reference to his private affairs. Once it had 
established to its satisfaction the involvement of the Security Service, the Commis- 
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sion’s reasoning followed the same pattern as in the Harman and Hewitt case. 

These cases leave much unresolved: the issue of whether files for use in vetting 
are solely within the permitted exceptions under Article 8, or limited to what is 
necessary in a democratic society were not reached because of the Commission’s 
other findings. In view of this, it is unfortunate that both cases went to the Council 
of Ministers rather than to the Court of Human Rights. Accordingly, they were 
dealt with in secret and in a political forum, each of whose members can be assumed 
to have some interest in an expansive treatment of issues involving national security. 
The resolution’ which emerged at the end of the process adopted the Commis- 
sion’s findings, but decided ‘that no further action was called for’ in view of the 
subsequent passage of the Security Service Act 1989 and the payment by the 
Government of the applicants’ legal expenses. Apart from the obvious point that 
an Act which came into effect on 18 December 1989 can have no relevance to cases 
arising on earlier facts, there are substantive grounds also for doubting the adequacy 
of the remedies provided in it for vetting complaints and their compliance with the 
Convention. It is to those we now turn. 


The Security Service Act and Vetting 


Any involvement of the Security Service in the security vetting process is subject 
to the admittedly weak controls contained in the Security Service Act 1989. A full 
review of the Act is outside the scope of this article': we are only concerned in 
this section with the applicability of the Act to vetting. 

The statutory aims in section 1 of the Act sketch the brief of the Service very 
widely, especially that of counter-subversion,''' and provide a broad base for the 
collection, storing and dissemination of information in employment vetting and for 
other tasks connected with national security. A limited safeguard to the over-wide 
collection of personal information exists in s 2(2), which requires the Director- 
General of MI5 to ensure that there are arrangements limiting the collection of 
information to that necessary for the proper discharge of the Service’s role or for 
preventing or detecting serious crime. By virtue of s 2(3), these arrangements are 
to ensure that such information is not disclosed by the Service in connection with 
employment vetting except in accordance with ministerial provisions. However, 
the guidelines are not included in the Act. There is no duty to publish them and 
they have not been published. 

Individuals who allege that they have been prejudiced by the actions of the Security 
Service have the right to complain to the Security Service Tribunal.' Its initial 
task is to establish whether the complainant has been the subject of inquiries by 
the Service (Schedule 1, paragraph 1). If the answer is affirmative, it must then 
determine whether there were ‘reasonable grounds’ either for instituting (if the 
inquiries have ceased at the time of the complaint) or for continuing these inquiries. 
Where a complaint relates specifically to disclosure of information by the Security 
Service for employment purposes, the Tribunal is required to determine whether 
the Service did so and, if so, whether it ‘had reasonable grounds for believing the 
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information to be true’ (Schedule 1, paragraph 3). Members of the Service are under 
a duty to disclose documents and information to the Tribunal, but the Tribunal in 
turn must ensure that, except by consent, these remain confidential and are not 
disclosed to the complainant (Schedule 2, paragraph 4). If the Tribunal concludes 
the ‘reasonable grounds’ test has not been satisfied, it must give notice to the 
complainant of a determination in his or her favour and report to the Home Secretary 
and to the Commissioner established under the Act (Schedule 1, paragraph 5). If 
however, it does not, the complainant will simply be informed that no determination 
in his favour has been made on the complaint; this happened with all 53 complaints 
determined by the Tribunal during the first year of its operation." Hence, the 
Tribunal will not be a means for an individual to confirm suspicion of surveillance 
by the Security Service. 

Where the Tribunal upholds a complaint, its powers include ordering that inquiries 
be ended and that files and records be destroyed. In addition, if the Tribunal finds 
in an employment case that no reasonable grounds existed for believing the informa- 
tion disclosed to be true, it may order the payment of a specified sum of compensation 
(Schedule 1, paragraph 6). The basis on which compensation is to be assessed is 
left undetermined by the Act." Although it cannot provide a remedy, the Tribunal 
may also refer two types of issues which may be raised in vetting cases on for 
investigation and report (if he deems fit) by the judicial monitor established under 
section 4 of the Act, the Commissioner. These are the apparently over-wide 
designation of persons as belonging to a suspect category, eg a subversive organisa- 
tion! and any other unreasonable conduct by the Service in relation to the 
complainant or his property (Schedule 1, paragraph 7). 

In Parliament, the Home Secretary was able to claim that the Act gives a remedy 
to those whose careers are disrupted because of the activities of the Security Service. 
It is correct that, unlike the vetting review procedures, access to the Tribunal will 
be open to those affected by pre-entry vetting. However, there are a number of 
unsatisfactory features about the way in which the Act deals with employment vetting. 
On the substantive side, the continued equation of subversion with a threat to national 
security and, indeed, the expansion of that concept in section 1 as a legitimate concern 
of the Security Service is cause for disquiet. The safeguard in section 2(2)(b), that 
the Director-General is to ensure that the Service takes no action to further the interests 
of any political party, fall a long way short of the prohibition in the Swedish 
legislation! on opening a file on an individual solely on account of his political 
opinions. Furthermore, since the legislation creates an institutional rather than a 
functional framework, other actions in the process of vetting are left unregulated. 
The Act will only prove of any use in vetting cases with regard to the decision to 
supply information and the accuracy of the information supplied, since these are 
the only respects in which the Security Service will be involved. Information supplied 
by Special Branch remains beyond the reach of the Act. It does nothing to provide 
a remedy for a decision not to employ, to withdraw security clearance or to terminate 
employment by a government department or a defence contractor based upon the 
information supplied. Indeed, even the decisions to supply information in the first 
place will be immune in all but the clearest cases of abuse, since the only issue 
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for the Tribunal would be whether the Service had reasonable grounds for complying 
with the request as touching national security. The Tribunal is unlikely, on such 
a fragile statutory instruction, to develop its own independent view of which categories 
of posts should be vetted on security grounds. Since the Act only covers the Security 
Service’s involvement, and then only very sketchily, the basis of public sector vetting 
remains a pastiche of statutory and administrative guidelines. 

A problem area is the interaction of the Act with the Three Advisers’ R 
and with the departmental appeal in ‘character defects’ cases, both of which are 
left intact notwithstanding the introduction of the Security Service Tribunal. Strictly 
speaking, the Tribunal’s function can be differentiated from the review mechanisms: 
it exists to investigate MI5’s actions (here in the vetting process) whilst they are 
challenges to the decisions based on the information obtained (inter alia) by those 
actions. Whereas a finding by the Tribunal in a vetting case in the complainant’s 
favour would surely be material in an attack on the refusal of security clearance, 
it is possible to envisage other such challenges which ought not to be precluded 
by a Tribunal decision against the complainant; for instance, the information supplied 
in vetting may be accurate but the judgment based upon it open to question. Thus, 
whilst a person may indeed have participated in a particular demonstration, or have 
an uncle living in Poland or West Belfast, the pertinent question is whether these 
facts justify refusal of the position he or she has sought. The Tribunal has no juris- 
diction to consider that question, which remains a matter for the Three Advisers. 
Furthermore, it should be remembered that the Tribunal is in the nature of judicial 
review proceedings (although further review of them by the courts is prohibited), 
whereas the other remedies are analogous to appeals. 

It will be clear that, even in those instances where it is possible to complain under 
the Security Service Act 1989, the controls are minimal. The purpose of mentioning 
vetting in the Act appears to have been to give it a legal foundation so as to satisfy 
the ECHR in view of the impending cases against the UK. However, since the Act 
is institutional rather than functional in outline, those parts of the vetting process 
not involving MIS continue to lack an explicit legal basis. Even in the case of MIS, 
whether the Act does enough to make it ‘prescribed by law’ will depend on the 
view taken of the balance between the published statutory language, published 
administrative practice and unpublished ministerial guidelines about the release of 
information by the Service. Following the reasoning in Leander,” there are two 
issues. 

The first is whether the Act satisfies the ‘quality’ of law test: it is not enough 
that there should be a statute. Clearly, the statutory objectives of the Service in 
section 1 of the Act are capable of providing justification for the collecting, storing 
and release of information for permitted reasons within Article 8. However, the 
statute must indicate with reasonable certainty when, to whom and on what grounds, 
the discretion within this secret process is to be exercised.''® In applying this test, 
it would certainly be permissible to read text of the Act. However, the unpublished 
ministerial directions should be discounted (following the practice in Leander). 
Equally, the published statements regarding vetting policy do not have legal quality 
at all. In view of the almost total absence of operational detail in the Act, arguably 
it fails at this first hurdle. 

Assuming that we are mistaken, does the Act, secondly, build in sufficient 
safeguards to satisfy the test that the interference is ‘necessary in a democratic 
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society’? Unlike Sweden, there is no input into oversight of the process from 
Parliamentarians!” nor from the Parliamentary Commissioner.'° The only indepen- 
dent controls are the Tribunal and the Commissioner. In some respects, these are 
more efficacious than those found sufficient in Sweden because of the powers of 
the Tribunal to order deletion of files (but not, apparently, their rectification) and 
the payment of compensation. It is likely, in view of the independent nature of the 
personnel comprising the Tribunal and the judicial character of the Commissioner, 
that these remedies will be held sufficient, as regards the narrow issue referred to 
the Tribunal. 

What this discussion shows is that even if — which we regard as unlikely — current 
UK practices comply with the Convention, the Security Service Act is very far from 
being a comprehensive or satisfactory treatment of the issue. This becomes clearer 
still if a comparison is made with the statutory schemes in Canada and Australia. 


The Canadian and Australian Experience 


Canada and Australia inherited from Britain the tradition of a politically neutral 
civil service serving a Parliamentary executive. However, unlike the United 
Kingdom, where regulation of the civil service has remained a matter governed 
by the prerogative, both countries have long-established statutory regimes for their 
public officials. It is noteworthy that, notwithstanding this administrative climate, 
security controls were introduced at approximately the same time as in the UK (in 
Canada in 1946"! and in Australia in 1948!) and remained on an administrative 
basis until they were incorporated into major reforms of their respective intelligence 
charters. It is probable that the need for conformity within the UK—USA intelligence 
alliance — at least so far as the minor partners were concerned — overrode domestic 
constitutional considerations. 

The statutory charters of the Canadian and Australian domestic intelligence 
agencies’? expressly state that the provision of security assessment is an agency 
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function. !* In both instances, the keeping of records from which such assessment 
will be made is subject to their overall statutory remit, which places clear limits 
on the kinds of activity which may attract official attention. Both Canada and Australia 
have resiled from the broad category of subversive activities used in the United 
Kingdom Statements on vetting and in the Security Service Act 1989. Since it would 
be ultra vires for ASIO to gather or to supply in a security assessment information 
relating to activities as broad as those encompassed in the UK concept of subversion, 
the rights of public servants in Australia are significantly better protected. In Canada 
it has been proposed that the legislation be amended to exclude subversion, and 
the counter-subversion branch of CSIS has in any event already been disbanded. 15 
In addition, both the Canadian and Australian statutes contain provisions preventing 
lawful protest advocacy or dissent from being regarded as a security threat, thus 
preventing civil servants who become involved in pressure groups — although such 
activities may nevertheless fall foul of restrictions on political activities (a disciplinary 
but not a security matter). !?7 

As regards the procedure for appealing against denial, limitation or revocation 
of security clearance the legislation is, by UK standards, remarkably detailed. In 
Australia there is a binding statutory appeal procedure to a specially constituted 
tribunal, the Security Appeals Tribunal.: In the Canadian legislation the task of 
reviewing security clearance decisions is given to the Security Intelligence Review 
Committee — a committee of Privy Counsellors, which has a range of functions 
in reviewing the actions of CSIS and receiving complaints about its activities.'° 

The appeal procedures rest upon the right of the public servant'™ to be informed 
of an adverse security decision. The CSIS Act provides that an individual is to be 
informed if the denial of security clearance is the sole reason for a decision to deny 
employment, demote, dismiss or to refuse promotion or transfer. Although more 
comprehensive than the UK Statement of Procedure, this still requires positive action 
to have been taken in relation to the employee before the duty to notify arises. SIRC 
has recommended that the duty to notify should turn on the security clearance decision 
and not an ancillary one about employment; it has also suggested that the requirement 
that the denial of clearance be the only operative factor should be removed from 
the legislation.’ The ASIO Act goes further and requires the individual to be 
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128 ASIO Act, ss 41—83. 

129 CSIS Act, ss 34—35. The Security Intelligence Review Committee (‘SIRC’) is composed of Privy 
Councillors who are not currently members of either House of Parliament; for a general review of 
its operations see Gill (1989) 4 Intelligence and National Security 550. The McDonald Committee 
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notified (subject to an exception where the Attorney-General certifies that the 
witbholding of notice is essential to the security of the nation) wherever an adverse 
or qualified security assessment is made on him or her, even if it does not at that 
time result in any action being taken.” 

The giving of background information to the person affected is handled differently 
under each scheme. Under the ASIO Act the onus is on the Department or government 
agency to give the individual a copy of the security assessment when informing 
him or her of the decision. However, details may be excluded if the Attorney- 
General certifies that their inclusion would be ‘prejudicial to the interests of 
security.’'35 Where this occurs the official is not even told that material has been 
excluded and, although the Tribunal will have access to the unedited assessment, 
it too is under a duty not to divulge the existence of the Attorney-General’s certificate 
or its contents." The Canadian legislation places the onus on the SIRC to give a 
summary to the complainant to enable him ‘to be as fully informed as possible of 
the circumstances given rise to the denial of the security clearance.’'37 However, 
this must be read in the context of the Committee’s duty to comply with security 
requirements. "8 Although in preparing the statement SIRC is obliged to consult the 
Director of CSIS, the relevant section (section 55) falls short of giving the CSIS 
a veto on the information disclosed. 

Although on paper the Canadian and Australian Acts exhibit a fundamental 
difference in emphasis, with the former the more investigatory. (in keeping with 
the SIRC’s other statutory functions), in practice both follow an adversarial 
pattern.'° The Canadian legislation has been substantially supplemented by rules 
of procedure adopted by SIRC for hearing security clearance cases; when acting 
in this capacity SIRC has been described (in a Parliamentary review of the legislation) 
as an ‘administrative tribunal.’ Both statutes provide that the hearings are to be 
in private with a right for the complainant to make representations, but none for 
the complainant to hear the representations made by the intelligence agencies." 

However, the ASIO Act expressly states that the ‘parties’ are the complainant 
and the ASIO (with the department concerned having a right to be heard). The 
Director-General of ASIO is, however, under a duty to lay all relevant material 
(including that favourable to the applicant) before the Tribunal. Section 58 of the 
Act provides for a discretionary pre-hearing review between the parties and, at the 
hearing for first the ASIO and then the applicant to put their cases. The Tribunal 
is required, after hearing the representations of the Director-General of ASIO, to 
consider what further details may be given to the applicant to enable him or her 
to make representations. Here, the tension at the heart of the use of the adversarial 





of the House of Commons 1989, pp 10—12. This proposal has been endorsed in In Flux But Not in 
Crisis: Report of the Special Committee on the Review of the CSIS Act and the Security Offences Act 
(1990) p 168. 

133 ASIO Ace s 39(1) and note especially the definitions of ‘assessment,’ ‘prescribed administrative action’ 
and ‘qualified security assessment’ in s 35. 

134 ibid 38(1). 

135 ibid s 38(2)(b). 

136 ibid s 57. 

137 CSIS Act, s 46. 

138 ibid s 37. 

139 Rankin, op cit, argues that the conduct of SIRC investigations in s 42 cases is more adversarial than 
the Act would suggest because of various procedural devices which the Committee has adopted. 

140 In Flux But Not in Crisis (n 132 above), p 163. 

141 ASIO Act, s 58(5)—(7); CSIS Act, s 48(1) and (2). In both instances the intelligence agency is also 
to be excluded when the complainant is giving evidence. 

142 ibid s 58(2). 
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process is exposed, for the Tribunal is required to consider the interests of justice 
‘consistently with the requirements of security’? and, in doing so, it must consult 
the Director-General as to the requirements of security if it intends to give particulars 
of his submissions as evidence.“ Further limitations are placed upon the dis- 
closure of evidence by the Tribunal by s 59, which provides a procedure for the 
Attorney-General to certify that disclosure would be contrary to the public interest. 
If the grounds for the certificate are related to security, defence, international relations 
or because disclosure would involve revealing Cabinet secrets, the certificate is con- 
clusive. In other cases the President of the Tribunal may, notwithstanding the 
Attorney-General’s certificate, allow disclosure if the interests of justice require 
it.'5 Even where no certificate is given the Tribunal is required not to communi- 
cate information contrary to the requirements of security. The Tribunal has 
powers to hear evidence on oath, to subpoena witnesses and to punish for 
contempt.'*’ There are also powers to grant legal assistance'** and to award costs 
from public funds. 
The CSIS Act treats investigations into complaints of denial of security clearance 
under section 42 of the Act as an aspect of SIRC’s investigatory brief. As an investi- 
gatory body, SIRC is equipped with powers to obtain access to information’ and 
to subpoena evidence.'5' All its investigations take place in private’ and are 
subject to general requirements to protect security.! The modifications to this 
scheme, in the cases of section 42 complaints, are a specific right for representations 
to be made by CSIS and the complainant and to present evidence (but in each other’s 
absence), '*4 and a discretion for the Committee to reveal such of its recommenda- 
tions and findings as it sees fit to the complainant (in addition to the Solicitor-General 
and to the CSIS).5 Although full cross-examination of CSIS evidence is not 
practical for security reasons, SIRC has, nevertheless, developed practices so far 
as possible to ensure fairness to the complainant.’ These involve, so far as 
possible, the gist of allegations being given to the complainant to enable him or 
her to challenge them. Even where access to confidential information must be 
excluded, SIRC has adopted the practice of using its own security-cleared counsel 
vigorously to cross-examine the CSIS evidence. These individuals are identified 
in SIRC’s Annual Reports and include academics and others with a record of 
commitment to civil liberties. An agreed (but censored) summary is presented on 
the complainant’s return to enable further questions and cross-examination by the 
complainant. !57 
143 ibid s 58(9) and likewise when inviting a party to give fresh evidence in response to evidence submitted 
by the other: s 58(12). 
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be necessary to amend s 48(2) of the CSIS Act. The Special Committee recommended that a procedure 


639 





The Modern Law Review [Vol. 54 


There are differences between the Australian and the Canadian legislation at the 
remedial level following the review. Under the ASIO Act the Tribunal may record 
in its findings about the challenged security assessment its own opinion of any opinion, 
advice or information contained in the assessment." Since these findings super- 
sede the security assessment where there is a conflict, this amounts to a power 
of rectification — but only where the Tribunal forms the view that information in 
the assessment is ‘incorrect, incorrectly represented or could not reasonably be 
relevant to the requirements of security." The Tribunal’s findings go to the 
Director-General of ASIO, the Commonwealth agency to which the assessment was 
furnished and, subject to a discretion to exclude information not previously given 
to him or her, to the complainant.'*' The complainant is free, subject to any 
directions from the Tribunal, to publish the findings.’ The Tribunal also has 
power to report more general matters raised by an individual complainant with ASIO 
and with the Minister.'® This power would be of obvious relevance if a complaint 
demonstrated on over-preparedness to regard a particular category of individuals 
or an organisation as a security threat,’ or some general deficiency in the assess- 
ment process. Under the CSIS Act, SIRC reports its findings and any recommenda- 
tions'® but there is nothing on the face of the Act to make these binding, although 
it has been recommended that the legislation be amended to this effect. However, 
the Federal Court of Appeal of Canada has since held that a Deputy Minister was 
bound by a ‘recommendation’ of SIRC that security clearance be granted to an 
individual and had no independent prerogative power to deny clearance after such 
a recommendation.'*’ Thus, the Canadian courts have given SIRC a decisive say 
in the vetting process. 

The position of the courts under the two schemes is different. Although in Australia 
judicial review of the actions of ASIO itself is in general possible,'® all decisions 
relating to security assessments are immune from challenge in the courts'® and the 
decisions of the Security Appeals Tribunal are also beyond question or review.” 
In Canada no attempt has been made to restrict access to the courts, with the intriguing 
result that even the procedures adopted by SIRC described above have recently been 
held to contravene the Charter of Rights.” 

The Canadian and Australian legislation demonstrates the difficulties of reconciling 
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the requirements of justice to the individual public servant with the requirements 
of national security. Access to information to enable an effective appeal to be made 
is clearly a problem area. Both schemes recognise that access may have to be 
restricted. In the CSIS Act, it is SIRC which goes behind the veil of secrecy on 
the complainant’s behalf, but it has also developed imaginative practices for protecting 
the complainant’s interests consistent with the requirements of national security. 
The ASIO Act places greater emphasis on informing the complainant as fully as 
possible. Either approach is preferable to the weak or non-existent entitlements to 
information which a civil servant enjoys under the United Kingdom procedures. 
In both cases, the basis of the review procedures is very much wider than under 
equivalent processes in the UK. 


Conclusion 


Vetting is a necessary evil. It is necessary because there needs to be reasonable 
assurance that those with access to the small proportion of government-held informa- 
tion which genuinely needs to be kept secret can be relied on to maintain that secrecy, 
and similarly that those with access to government premises do not engage or assist 
in committing politically motivated violence. It is an evil for several divergent reasons. 
Some of these are inherent in any system of evaluation of individuals but others 
result from defects in the system Britain has chosen to adopt. 

Vetting decisions are a matter of probability and prediction; they seek to assess 
the degree of risk and entail judgments of future behaviour. The nearest analogy 
is to the ‘dangerousness’ debate in relation to sentencing offenders!”; and in both 
contexts, there are profound moral objections to. making a person’s employment 
or deprivation of liberty dependent on the fragile rationality of such judgments. 
The difference is that while alternative bases exist for calculating criminal punish- 
ment, there seems to be no way of avoiding decisions of this kind in the context 
of security. One must insist instead that the criteria used are open, definite and do 
not incorporate political bias or irrelevant matter. They must be applied in a 
reasonably systematic and consistent manner, and anyone adversely affected must 
have what the European Convention describes as an ‘effective remedy.’ 

By these standards, the British system is highly unsatisfactory — both at the levels 
of substance and of procedure. In this article we have concentrated on reviewing 
the latter, but the need for reform of the criteria in use should not go unnoticed. 
Some of the specific criteria are perfectly acceptable. If a person on a yearly salary 
of £15,000 has debts of £30,000 and is known to frequent gambling casinos, it is 
reasonable to conclude that he or she will find the prospect of a large and quick 
financial gain more alluring than the average person. Yet however reasonable any 
particular rule of thumb used by administrators may be, in terms of the publicly- 
enunciated criteria, this example would fall into the catch-all category of ‘defect 
of character,’ which leaves too much arbitrary power to government officials to 
include within it any behaviour of which they happen to disapprove. We have seen 
what can happen in the case of Mr Hodges; however distasteful his promiscuous 
homosexuality, it was both legal and unconcealed. The danger of blackmail, and 
hence to security, was therefore minimal. Elsewhere the criteria are more contentious: 
for instance, in the light of the events in Eastern Europe since 1988, the case for 
abandoning vetting on ideological grounds entirely is now stronger than ever. 


172 J. Flood and W. Young, Dangerousness and Criminal Justice (London: Heinemann, 1981) passim; 
Bottoms and Brownsword, ‘The Dangerousness Debate After the Flood Report’ (1982) 22 BJ Crim 229. 
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Even without such radical reform of the criteria, there is much scope for improve- 
ment. Comprehensive legislation is a requirement for the UK to be able to take 
advantage of the national security exceptions to Articles 8 and 10 of the ECHR 
where the restrictions must be ‘prescribed by law.’ The administrative practice based 
upon the prerogative governing the civil service is exactly the quality of rule which 
was found to be deficient in the Malone case. The provisions in the Security Service 
Act 1989 do not cover the deficiency because they do not purport to provide a legal 
basis for vetting per se and in any event provide only a partial remedy. Where an 
applicant wishes to challenge the truth of information supplied by the Security Service, 
rather than the reasonableness of their belief in it, or whether it justified an adverse 
decision, recourse to the Security Service Tribunal will be of no avail. Furthermore, 
it is plain from the Leander judgment that in order to meet the test that the law 
be foreseeable and accessible to the individual, the legislation should be sufficiently 
clear and comprehensive so that any implementary administrative practice is firmly 
rooted in it. Unpublished guidelines will not suffice. Open-ended and administratively 
manipulable phrases like ‘defect of character’ lack the necessary precision. It is 
doubtful whether the reference to the Three Advisers would satisfy the tests because 
of its procedural deficiencies and non-binding quality; a fortiori the review of a 
case by a departmental head. Still less could these processes individually or collec- 
tively be said to constitute an ‘effective remedy,’ although the limited availability 
of judicial review may mitigate some of the inadequacies.'? 

What is needed is legislation which itself specifies the grounds for vetting, the 
rights of review or appeal, and the relationship between vetting, security clearances 
and the jurisdiction of the Security Service Tribunal. In view of the severe self- 
imposed limitations under which UK courts operate in national security related cases, 
a separate statutory clearance review tribunal would be the most appropriate forum 
to hear appeals in individual cases. By creating the Interception of Communications 
and Security Service Tribunals, the government has already shown its preparedness 
to confer similar powers to obtain evidence and to grant remedies (but within an 
unsatisfactorily narrow jurisdiction) in security cases. These Tribunals are rather 
nearer the Canadian than the Australian model of a security clearance tribunal, but 
with coercive powers to grant redress. One possibility would be to expand the 
jurisdiction and powers of the Security Service Tribunal to deal with all aspects 
of vetting cases. On the whole this is not to be recommended because it would distort 
that body’s focus on a single institution. A separate tribunal is required to deal with 
vetting cases, although this in turn would require clear lines of demarcation between 
it and the Security Service Tribunal as regards complaints over MI5’s involvement 
in vetting. While such a tribunal needs to be fashioned so that it tones harmoniously 
with the existing constitutional decor, if suitably adopted, the models already in 
use in Australia and Canada have much to commend them, especially because of 
the procedural protections they offer the complainant. 

Although, as the inactivity of the Three Advisers for over 20 years attests, the 
system has not in the recent past generally operated oppressively against those already 
employed, it certainly has the potential to do so. It also provides precious few rights 
for people never employed at all because of adverse security reports. The official 
expansion of vetting to several hundred thousand more cases each year, confirmed 
by the 1990 statement, requires something better than the existing cosy patchwork 
of administrative and personnel procedures. For the way the state makes decisions 
over who it will employ has a symbolic significance far exceeding even the issues 
of individual justice at stake. 
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The Scope of Copyright Protection for 
Computer Programs 


David I. Bainbridge* 


The computer industry has been extremely active in its pursuit of strong legal 
protection for computer programs and has secured changes to copyright law on an 
impressive international scale. Copyright law has been the vehicle by which the 
legal protection of computer programs against unauthorised copying has been afforded 
and, generally, computer programs are protected as literary works. Although 
computers have been around since the 1940s, the need for protection against copying 
computer programs did not arise until the wide-scale spread of computers associated 
with the development of mini-computers and, especially, micro-computers.' Inter- 
nationally, changes to copyright law to accommodate computer programs have been 
spread over a number of years and there remain many countries that have yet to 
take action. The United States of America was first with amending legislation in 
1980 followed by Australia in 1984 and Japan, the Federal Republic of Germany, 
France and the United Kingdom in 1985. Other countries followed whilst others, 
such as the Netherlands, perceived their existing law to be satisfactory on this count 
and others commissioned preliminary studies.? 

Arguments for strong protection of computer programs appear at first sight to 
be reasonable, especially considering the desirability of attracting investment and 
stimulating innovation in new technology. However, the computer industry is now 
split over issues relating to the scope of protection, for example, whether basic ideas 
and algorithms should be protected and the advisability of permitting reverse analysis 
of computer programs to assist in the development of inter-operable systems which 
will interface with or replace existing computer programs. The European Commission 
is presently grappling with these issues in its attempt to product a directive aimed 
at harmonising the legal protection of computer programs within the European 
Communities.’ 

In the United Kingdom, computer programs are protected by copyright as literary 
works by subsection 3(1)(b) of the Copyright, Designs and Patents Act 1988.4 By 
section 1 of the Act, copyright subsists in a computer program if it is original and 


*Lecturer in Law, Aston University. 


1 There were many earlier examples of calculating machines designed to perform specific tasks but 
the ‘true’ computer, a universal machine that could be programmed to perform different functions 
was not developed until the late 1940s. An early example was the Mk I computer built at Manchester 
University in 1948. For a comprehensive history of the development of computers, commencing with 
the invention of the abacus around 2000 BC, see Augarten, Bit by Bit: Illustrated History of Computers 
(London: Allen & Unwin, 1985). 

2 For a comparative study of international legislation and case law, see Dreier, ‘Copyright Protection 
for Computer Programs in Foreign Countries: Legal Issues and Trends in Judicial Decisions and 
Legislation’ (1989) 20 IIC 803. Also see Soltysinski, ‘Protection of Computer Programs: Comparative 
and International Aspects’ (1990) 21 IIC 1. The latter article includes a discussion of experiences 
in socialist countries. 

3 Pressure groups have been formed representing diametrically opposite views within the industry. ECIS 
(European Committee for Interoperable Systems) argue for reverse analysis being permitted under 
copyright law whilst SAGE (Software Action Group for Europe) argue against this. Whilst reference 
will be made to international and European developments where appropriate, this article concentrates 
primarily on the position in the United Kingdom. 

4 Unless otherwise stated, section numbers and references to ‘the Act’ imply the Copyright, Designs 
and Patents Act 1988. 
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if the qualification requirements are fulfilled. The latter may be satisfied either by 
reference to the author or to the country in which the program was first published.> 
The scope of protection is, at first sight, measured by the acts restricted by copyright 
such as making a copy or an adaptation of the computer program in question as 
defined in sections 16—21 of the Act. Any person who does or authorises another 
to do any of these restricted acts without the licence of the copyright owner infringes 
the copyright in the program and may be sued by the copyright owner or an exclusive 
licensee of the owner. Sections 22 to 28 of the Act provide for other infringements 
of copyright, known as secondary infringements, which are of a commercial nature 
and include activities such as dealing with or importing infringing copies of computer 
programs, most of which attract criminal penalties. As these secondary infringements 
flow from ‘primary’ infringements, they will not be considered further as the purpose 
of this article is to describe and discuss the scope of copyright protection. In particular, 
the limits of the acts of copying and making an adaptation, the two most important 
restricted acts in terms of computer programs, will be dealt with. It will be argued 
that, following the uncertainty as to whether computer programs were protected 
by copyright which was finally put to rest by the Copyright (Computer Software) 
Amendment Act 1985, the pendulum has swung too far in the other direction and 
the extent of the protection now offered by copyright may be too extensive. This 
could unduly inhibit innovation and competition within the computer software 
industry. 

The examination of the scope of copyright protection for computer programs 
requires a consideration of the interpretation of the restricted acts of copying and 
making an adaptation in relation to the actual program code, and the protection of 
incidental characteristics of computer programs such as screen displays. The ‘look 
and feel’ developments in the United States following Whelan Associates Inc v 
Jaslow Dental Laboratory Inc’ will be described, as will the prospect for similar 
developments in the United Kingdom in the future. 


The Copyright, Designs and Patents Act 19888 


For copyright to subsist in a computer program it must be original.” This has been 
generously interpreted by the courts as meaning that the work in question has not 
been copied from another work and is the result of the author’s own independent 
efforts.'° Therefore, a computer program need not be novel or unique in any 





5 ss 153—162. The provisions relating to qualification will not normally be a problem and will be satisfied 
in most cases. International copyright conventions also play a part. The United Kingdom is a signatory 
to both the Berne Convention and the Universal Copyright Convention. As a result, if a computer 
program is first published (made available to the public) in a Convention country (or published in 
a Convention country within 30 days of its first publication elsewhere) it will be afforded copyright 
protection in the United Kingdom. Most countries are signatories to either one or both of the 
Conventions. Authors qualify for protection if they are British (in a wide sense; see s 154) or are 
domiciled or resident in the United Kingdom or a Convention country at the time the computer program 
was written. 

6 Other restricted acts are: issuing copies of the work to the public; performing, showing or playing 
the work in public; broadcasting the work or including it in a cable programme service. 

7 [1987] FSR 1. 

8 Foran account of the effects of this Act on the protection of computer programs, see Tapper, Computer 
Law (London: Longman, 4th ed, 1989) and Reed (ed), Computer Law (London: Blackstone, 1990). 

9 subs 1(1)(a). 

10 See, for example, the judgment of Peterson J in University of London Press Ltd v University Tutorial 
Press Ltd [1916] 2 Ch 601. 
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special way for copyright protection, it must simply be the computer programmer’s 
own work, that is, he has created it independently. In many cases computer programs 
are not written by a single individual but are the result of a team of computer analysts 
and programmers and copyright deals with this by providing for joint authorship." 
In copyright law, authorship and ownership are two distinct concepts. The author 
is the person creating the work, for example, a computer programmer will be the 
author of the program he develops. The author is normally the first owner of a 
copyright unless he has created the work as an employee in the course of his employ- 
ment.!? The owner of a copyright can deal with that copyright, he can assign the 
copyright or grant licences in respect of it. It should be noted that the great bulk 
of computer software is dealt with by means of a licence agreement. The licence 
will set out the scope of the acts which the licensee can do without infringing the 
copyright in the computer software, for example, it might allow the licensee to make 
a single copy of the programs for back-up purposes. As before, the 1988 Act expressly 
permits some acts to be done in relation to a copyright work without the permission 
or licence of the copyright owner. The scope of the ‘fair dealing’ provisions are 
likely to become extremely important in terms of ‘reverse engineering’ and are 
discussed later. 

Sensibly, the Act does not attempt to define ‘computer program’ which will allow 
the courts to develop the meaning of the phrase in the light of future technological 
change.'* Sometimes it is difficult to distinguish between hardware and software, 
for example, where a computer program is permanently ‘hard-wired’ in a micro- 
processor in the form of ‘microcode’ or ‘microprograms’, but the view in the United 
States is that such programs still fall within the meaning of ‘computer program’ 
for the purposes of copyright law. In NEC Corp v Intel Corp it was held that 
despite being permanently stored in read-only memory, computer programs were 
still copyrightable and that the mode of storage did not change the nature of a 
computer program.'* In the United Kingdom, it is almost certain that such micro- 
code will be considered to be a computer program or part of a computer program 
and will be protected by copyright if the microcode is original and the qualification 
requirements are met. 


11 s 10. 

12 sil. 

13 ‘Software’ is a term with no precise definition but it is usually taken to include computer programs 
and associated documentation and manuals. Persons acquiring computer software may think that they 
are buying the software rather than obtaining a licence to use the software. Licensing of software 
brings into doubt the applicability of implied terms, for example, under the Sale of Goods Act 1979, 
the relevance of the product liability provisions under the Consumer Protection Act 1987 and the scope 
of ss 2—4 of the Unfair Contract Terms Act 1977 (see Sched 1 para 1, especially sub-para 1(c)). In 
some cases, a hybrid contract may arise, the documentation and disks being bought outright whilst 
the programs are licensed. 

14 Nor does the Computer Misuse Act 1990 define ‘computer program.’ However, the United States 
Copyright Act defines a computer program as ‘a set of statements or instructions to be used directly 
or indirectly in a computer to bring about a certain result,’ 17 USC 101. A definition was suggested 
by the Committee to Examine the Patent System and Patent Law (The Banks Committee), (1970) 
Cmnd 4407 para 471, being ‘a series of instructions which control or condition the operation of a 
data processing machine,’ retrospectively a very narrow definition. 

15 645 F Supp 1485 (D Minn 1985). 

16 In NEC Corp v Intel Corp (1989) 10 USPQ 2d, an argument that the microcode embedded within 
a microprocessor was a defining element of a computer and could not, therefore, also be a computer 
program failed to find sympathy. However, it was held that reverse engineering of the microcode 
did not constitute an infringement of copyright. 
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The copyright in a computer program is infringed if someone makes a copy of it 
or of a substantial part of it.” What is substantial is a question of quality and not 
quantity and, therefore, the copyright subsisting in a computer program can be 
infringed if the ‘essence’ of the program is copied, even if, in quantitative terms, 
the portion of the program copied is relatively small.'* In relation to computer 
programs, ‘copying’ is defined by section 17 of the Act as reproducing the work 
in any material form, and this includes storage in any medium by electronic means 
and also includes making copies which are transient or incidental to some other 
use of the work. ‘Electronic’ is widely defined in section 178 and should cause 
no problems as regards existing and future media in or on which a program is stored. 

An important point is that, for a finding of infringement by copying, the court 
must be satisfied, on a balance of probabilities, that actual copying has taken place. 
The fact that two computer programs are similar does not inevitably mean that the 
copyright in the first program has been infringed and copying must be proven. 
Theoretically, it is possible for two computer programs to be nearly identical and 
still be the result of independent effort and skill. There will often be a strong 
presumption that copying has occurred, such as where the second program has been 
written by the same person who wrote the first, for example, where an employee 
programmer leaves his job and writes computer programs which bear a striking 
resemblance to the programs he wrote for his previous employer. But even this 
is not conclusive and it can, at best, shift the burden of proof and, instead of the 
plaintiff having to show that his program has been copied by the defendant, the 
defendant may have the burden of proving that he did not copy and this burden 
may be very onerous to discharge.'® Put quite simply, there must be a causal 
relationship between the programs; the first must be the progenitor of the second 
for copyright infringement by copying. An objective similarity between two programs 
does no more than raise an inference that there has been copying.” 

Copyright does not give a monopoly to the copyright owner. Like other rights 
which protect intellectual property (such as patents, trade marks and the law of 
confidence), copyright strives to strike a balance between the interests of the innovator 
or creator of the work and the interests of society and others who may wish to 
compete. Copyright has a long duration; for computer programs, copyright protection 
subsists until the end of the period of 50 years from the end of the calendar year 
in which the author dies, or in the case of a computer-generated program, 50 years 
from the end of the calendar year in which the program was made.” This can only 
be reconciled by limiting the strength of protection. Thus, it is acceptable for others 
to create works similar to existing works providing they do so independently and 
do not commit one of the acts restricted by copyright. This implies that the actual 
idea behind a work is not protected, and it has long been a principle that copyright 
protects the expression of an idea but this protection does not extend to the idea 


17 s 16. In M.S. Associates Ltd v Power [1988] FSR 242, there was an arguable case that a substantial 
part of the original program had been copied. The second program had 43 line similarities out of 
a total of 9,000 lines, although there were structural similarities and the same errors were present 

-in both programs. 

18 See, for example, Hawkes & Son (London) Ltd v Paramount Film Services Ltd [1934] 1 Ch 593. 

19 L.B. (Plastics) Ltd v Swish Products Ltd [1979] RPC 551. 

20 Francis, Day & Hunter Ltd v Bron [1963] Ch 587. 

21 The European Commission’s proposal for a Council Directive on the legal protection of computer 
programs suggests a term of protection of 50 years from the date of creation. Official Journal of the 
European Communities [1989] C91/05, Article 7. 
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itself. For example, on the basis of this principle, it should be acceptable to write 
a new spreadsheet program provided it is not copied from the original nor is an 
adaptation of it. 

The distinction between an-idea and the expression of an idea, sometimes referred 
to as the idea/expression dichotomy, is even more entrenched in United States 
copyright law. If copyright protects expression but not idea, it is obviously important 
that a court can distinguish between them. If parts of a computer program have 
been copied, are those parts idea or expression? This issue was considered in the 
United States case of Whelan Associates Inc v Jaslow Dental Laboratory Inc,” the 
so-called ‘look and feel’ case. It was said that, in relation to a computer program 
designed to carry out a mundane task (running dental laboratories in that case), 
anything which was essential to the task was idea whilst anything which was not 
essential and could have been written in different ways was expression. If these 
latter parts were copied, then the copyright would be infringed because the expression 
had been copied. If the programmer had no option but to write a part of the program 
the way he did because the task to be achieved dictated its form and content, then 
that part was idea and not protected by copyright. Similarly, the purpose of a utilitarian 
program was idea and the structure of the program, if there were several different 
possible structures which could have been adopted, was expression. Consequently, 
not just the actual program code but the structure of a computer program can be 
protected by copyright if, because of similar structure, the programs’ ‘look and 
feel’ are similar. 

Whelan has subsequently been considered in several cases in the United States. 
In Plains Cotton Co-operative v Goodpasture Computer Service,” an apparent 
rejection of the Whelan case can be explained by concluding that the structure of 
the plaintiff's program was idea and not expression because the application itself 
dictated the structure of the program. The program’s application was to assist in 
the marketing of cotton and this, by its very nature, could only be expressed in 
computer programs exhibiting a substantially similar structure; it left no room for 
alternative structures.” Other cases have dealt with screen displays. In Broderbund 
Software v Unison World,” the court held that as there were several means in 
which the screens could have been structured, sequenced and arranged, the actual 
way selected by the plaintiff was copyrightable expression.” The court also appears 
to have confirmed that copying the format, structure and sequence of screen displays 
infringes the copyright in the underlying programs. However, in Digital Communica- 
tions Associates v Softklone Distributing Corp” this view was rejected on the basis 
that a screen display cannot be a copy of part of the program because the same 
screen display can be’ produced by various programs. Nevertheless, the court did 
afford protection to the screen display in its own right, and differentiated between 
idea and expression by regarding the idea of a screen display as being the concept 
of the screen, whereas the means used to communicate the screen’s manner of 





22 [1987] FSR 1. 

23 807 F 2d 1256 (Sth Cir 1987). 

24 Fora submission that Plains Cotton is not inconsistent with Whelan, see Taylor, ‘Copyright Protection 
for Computer Software after Whelan Associates v Jaslow Dental Laboratory’, (1989) 54 Missouri 
Law Review 121. 

25 648 F Supp 1127 (N.D. Cal 1986). 

26 The argument by the defendant that there was no other way to structure the screens or design the 
input formats was quickly overcome by the plaintiff who produced another competing program which 
performed a similar function (to design greetings cards, signs, banners and posters) but which had 
screen displays and screen sequences which were very different. Taylor, op cit at p 151. 

27 659 F Supp 449 (N.D. Ga 1987). 
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operation (arrangement of terms, highlighting and capitalisation) was the expression 
of the screen display.”8 

There may be occasions when it is impossible to separate idea from expression 
because of constraints which severely limit the ways’in which the ideas contained 
in a computer program can be expressed. In NEC Corp v Intel Corp,” a decision 
which goes some way to tempering the scope of copyright protection, such merger 
of idea and expression was said not to affect the copyright status of a program but 
was an issue of infringement. Even though Intel’s microcode programs were declared 
to be copyrightable in principle, this case reinforces Whelan in its practical effect 
because, as Intel’s programs were dictated by the instruction set of the micro- 
processors concerned and, consequently, there were no alternative methods of 
expressing the ideas, reverse engineering of the programs did not infringe the 
copyright.*° 

Whilst it is difficult to sympathise with the defendant in Whelan because he had 
used the plaintiff’s program in order to take a short cut in developing his own 
program, there is a danger that protecting program structure could discourage 
computer programmers from using ideas for programs developed during prior 
employments for fear of being sued for copyright infringement. Yet, there is a great 
deal of work expended in developing computer programs before the actual program 
code is written. Much of this work is concerned with deciding the structure and 
flow of the program and there is a strong argument for protecting this. In Whelan, 
the court recognised that the actual coding process is a relatively small part and 
that a large portion of the expense and difficulty in creating programs is attributable 
to the development of the program structure and logic.” 

The great difficulty with any test based on program structure is determining the 
dependence of the structure on the application in question. In many cases, there 
will be little choice of structure because of operational factors such as the entry 
of data by the user, the nature of reports required and the calculations to be performed, 
for example, the calculation of Value Added Tax payable on a particular transaction. 
In practice, the United States courts have experienced considerable difficulty in 
applying the Whelan test to individual cases as, in essence, Whelan fudges the idea/ 
expression dichotomy. Interestingly, on its facts the Whelan case would almost 
certainly have resulted in the same outcome in the United Kingdom, but on the basis 
that there had been an adaptation of the original program and not by virtue of copying. 

There are few English cases which deal with the structure of a work but an 
important example is the House of Lords decision in Ladbroke (Football) Ltd v 
William Hill (Football) Ltd in which a fixed odds football coupon was copied. 
It was held that the coupon, which was laid out in the form of grids containing football 
matches and having various bets associated with them, was protected by copyright 





28 Some commentators argue for strong copyright protection of screen displays subject to a higher standard 
of originality. For example, see Benson, ‘Copyright Protection for Computer Screen Displays’ (1988) 
72 Minnesota Law Review 1123. 

29 (1989) 10 USPQ 2d. 

30 This should be compared with the Australian case of Autodesk Inc v Dyason (unreported) Federal 
Court of Australia, 7 August 1989, in which the reverse engineering of a computer lock (a hardware 
device which must be plugged into the computer before a particular computer program can be used) 
was held to infringe the copyright in the computer program contained in the lock. For a critical review 
of this case, see Goldblatt, ‘Copyright Protection for Computer Programs in Australia: the Law since 
Autodesk’ [1990] 5 EIPR 170. 

31 The fact that the most onerous and expensive part of the process of program writing is often testing 
and de-bugging appears to have been neglected. 

32 [1964] 1 WLR 273. 
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as an original literary compilation. The football matches, the fixtures, changed from 
week to week and, indeed, the copyright subsisting in the fixture list itself belonged 
to the Football Association, so that, effectively, all that was left to protect was the 
layout of the football coupon; in other words, its structure. It would seem that this 
lays the foundations for development of the scope of the restricted act of copying 
to include the structure of a computer program in addition to the actual program 
code itself. Similarity between algorithms may lead to an inference of copying 
irrespective of the computer programming language used. 


Indirect Copying 


In the case of British Leyland Motor Corp Ltd v Armstrong Patents Co Ltd,® the 
concept of indirect copying was affirmed by the House of Lords. The defendants 
copied the plaintiff's car exhaust pipes by measuring an exhaust pipe, a process 
known as ‘reverse engineering.’ It was held that the defendant had infringed the 
copyright in the plaintiff's drawing of the exhaust pipe, indirectly, by copying the 
dimensions of a pipe made to the drawing. In the case of an artistic work, an example 
being the drawing of the exhaust pipe in the British Leyland case, making a three- 
dimensional copy of a two-dimensional work (and vice versa) falls within the defini- 
tion of copying by subsection 17(3) of the Act.** Can this concept of indirect 
copying be applied to computer programs? Of course there must be copying, which 
in the British Leyland case was done through the medium of a finished exhaust pipe. 
But, does a person who, having seen a computer program in operation, decides 
to write a new computer program to replicate the function performed by the original 
program infringe the copyright in it even though he has not seen a listing of the 
program? The Act recognises that copyright can be infringed indirectly by subsection 
17(3)(b) and because it contemplates intervening acts which do not themselves infringe 
copyright and covers the making of copies which are transient or are incidental 
to some other use of the work. However, the program code in the second 
program would most likely be significantly different to that in the original, especially 
if written in a different programming language. For this reason, the District Court 
‘in Digital Communications Associates v Softklone Distributing Corp held that the 
copyright in the underlying program was not infringed by copying a screen display 
generated from running the program. 

Consider the position where a programmer decides to write a computer program 
to emulate the function of an existing program and the programmer does so simply 
by observing the original program in use; he does not inspect or otherwise make 
use of the code of the original program. If the programmer faithfully follows the 
input and output features and their sequence as exhibited in the original program 
then the programs will be indistinguishable in use, although the actual code of the 
two programs will be different.” However, the structure of the two programs is 


33 [1986] 2 WLR 400. See also King Features Syndicate Inc v O. & M. Kleeman Ltd [1941] AC 417, 
in which it was held that three-dimensional dolls of ‘Popeye’ infringed the original drawings of the 
cartoon character. 

34 Note that changes to the law of designs subsequent to this case permit the making of spare parts in 
certain circumstances; see subs 213(3) of the Copyright, Designs and Patents Act 1988 and subs 1(1) 
of the Registered Designs Act 1949, as amended. 

35 subs 16(3). 

36 subs 17(6). 

37 The degree of difference will depend to some extent on the computer programming languages involved. . 
Even the use of the same language in both programs may result in code which appears to be significantly 
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likely to be similar and it can be argued that there has been an indirect copying 
of the structure of the original program. On the other hand, if the programmer only 
gains inspiration from seeing the first program in use and he decides simply to write 
a program to fulfil a similar purpose without considering the input and output formats 
and their sequence in the original program, then there may still be structural 
similarities but these can be explained on the basis of coincidence or as being a 
result of the application concerned dictating those parts of the program’s structure. 
Of course, if a presumption of copying structure is raised, the programmer may 
find it very difficult to convince a court that his observation of the original program 
did not go beyond gleaning its purpose. This may deter programmers from writing 
programs fulfilling a similar function to programs they have developed for previous 
employers and clients. 


Limits of Objective Similarity and Structure 


If the original program is simply altered, perhaps in an attempt to disguise its origins 
or to improve it, the question of copying arises. In many cases, the two programs 
will be similar enough to raise a presumption of copying which can shift the burden 
of proof as already discussed. But, if the alterations are numerous, it may be more 
difficult to draw this conclusion. It is a relatively simple matter to change constituent 
parts of a program, for example, the screen displays, the names given to variables 
used in the program and the line numbering. If this is done, a line for line similarity 
between the two programs will be obscured. If the changes are merely cosmetic, 
it will still be possible to use a test of objective similarity based on the structure 
of the programs, for example, whether the flow of the program and the relative 
positioning of its constituent parts are similar. But even here, a determined 
programmer can rearrange the parts of the program to defeat this test. 

Even more difficult is the situation where the new program is written using a 
totally different programming technique, using software tools and languages which 
are fundamentally different to those used to create the original program. In particular, 
the use of ‘fourth generation’ language is relevant to this discussion as they are 
dissimilar to traditional programming languages, such as BASIC and COBOL, in 
a way which goes beyond mere syntax. A program written in a traditional program- 
ming language is written line by line. A fourth generation language is effectively 
a tool which automates the process of developing a computer system to a significant 
extent. It is like a ‘shell’ into which the developer specifies attributes of the required 
system such as the structure of database files and the operations to be carried out 
by the finished system. The file-handling and other operations are then performed 
by the fourth generation system itself. 

In Computer-Aided Systems (UK) Ltd v Bolwell, some of the plaintiff's ex- 
employees devised a computer program using a fourth generation language to carry 
out a similar function to the programs they had written in COBOL for the plaintiff. 
The Whelan case was cited as authority for the notion that the structure of a computer 
program was a form of literary expression protected by copyright. However, 
Hoffmann J did not believe that a seriously triable issue on the questions of copying 





different. Many programs are operated by the user making selections from ‘menus’; they are referred 
to as menu-driven programs. In such a program, the structure of the menus and sub-menus is often 
closely associated with the structure of the program itself and a close study of the menus can give 
a good feel for the program’s algorithm. 

38 (Unreported) Chancery Division, 23 August 1989. 
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or of the misuse of confidential information was raised. The plaintiff had argued 
that the output formats and input layouts of the two computer programs would be 
very similar, especially as the defendants had designed the new system so that it 
was compatible with the plaintiff's system. The defendants had refused to allow 
the plaintiff to inspect their program, but it would be highly unlikely that there would 
be a sufficient similarity in the programs to infer that copying had taken place because 
of the conceptually different nature of the programming languages used. The only 
plausible similarity might have been in the structure of the databases used by the 
systems because of the efforts to achieve compatibility in this respect. However, 
Hoffmann J expressed the opinion that the plaintiff ’s application for inspection of 
the defendants’ program was little more than a ‘fishing expedition’ and he refused 
the application. This decision seems eminently sensible in the context of restraint 
of trade. After all, computer programmers and analysts should be free to exercise 
the skill and knowledge for other employers subject to copyright and limited 
confidentiality issues.” However, the potentially wide scope of adaptation may 
catch even the change from a traditional programming language to a fourth generation 
language. 


Making an Adaptation 


In circumstances where a computer program is rewritten in another computer 
language, the restricted act of making an adaptation will be relevant. Adaptation 
is defined by section 21 of the Act as a translation of the work and this means, 
in relation to a computer program: 


a version of the program in which it is converted into or out of a computer language or code 

or into a different computer language or code, otherwise than incidentally in the course of 

running the program. 
This covers the acts of compiling or disassembling a computer program but it is 
much wider and appears to apply to the act of rewriting a computer program in 
a different high-level language, for example, rewriting in BASIC a program originally 
written in COBOL. Of course, because ‘translation’ refers to ‘conversion,’ the 
original program must have been used as a model for the new program, it must 
at least have been referred to by the person writing the new program. 

It is arguable that the meaning of translation in respect of computer programs 
bridges the idea/expression dichotomy because, in many cases, to rewrite a computer 
program in a different high-level language requires a great deal of work concerned 
with the identification of the ideas underlying the program and has little to do with 
converting the actual code of the original program. Take the COBOL to BASIC 
example for instance. To write a program in BASIC from an original COBOL 
program, the programmer will have little concern for the detail of the COBOL code 
itself because of substantial differences in the syntax, file-handling and structural 
aspects of the two languages. All the programmer requires to be able to undertake 
this feat will be the ideas or the purpose behind the COBOL program; he will reduce 
the COBOL program to its basic algorithm and from this algorithm (not from the 
COBOL source code) the programmer will be able to produce a BASIC program. 
The new program will not ‘look and feel’ like the original program, so the objective 





39 For example, in Northern Office Micro Computers (Pty) Ltd v Rosenstein [1982] FSR 124 where it 
was held, inter alia, that an ex-employee would not have to ‘wipe the slate of his mind clean.’ See 
also Printers & Finishers Ltd v Holloway [1965] RPC 239. 


651 


The Modern Law Review [Vol. 54 


similarity test leading to an inference of copying will not be satisfied. Of course, 
the more alike the two languages are the more likely it is that the programs will 
exhibit similarities, for example, if the languages are PASCAL and BBC BASIC. 
But, if an objective similarity is missing, as it often will be in such circumstances, 
should the conversion fall within the meaning of adaptation? Bearing in mind that 
copyright is not intended to give rise to monopolies, does the Act give disproportionate 
protection to computer programs through the concept of making an adaptation? 
Translating a computer program is not like translating a literary work from one 
language to another, such as from French to English. Making a translation of a 
novel is an adaptation, but here we are talking about a conversion from one language 
to another, word by word and sentence by sentence.“ Consider a novel written in 
French. If a person reads the novel and decides to write a novel loosely based on 
the same plot in English, but without referring back to the original French text, 
it is submitted that the novelist does not infringe the copyright in the French 
work.*' It is not a direct translation. Why should computer programs be treated 
differently? The only hope for a more rational approach is that the courts construe 
the word ‘convert’ to mean a line for line conversion from one language to another. 

However, this would defeat the control of programs which are compiled or 
de-compiled because a line for line nexus may be lacking, as a compiled version 
(object code) may have several lines of code corresponding to a single line of the 
source code. What is clear is that the fairness or otherwise of the meaning of 
‘translation’ depends on the nature of both the original program and the program 
which is subsequently produced. A wide meaning will make it very difficult to 
produce a program to fulfil a purpose similar to another program if the programmer 
has some knowledge of the original program. This could be an undesirable constraint 
on the activities of ex-employees who should be free to use their skill and experience 
elsewhere providing the function of the original program is not in the nature of 
a trade secret. A narrower interpretation will fail to cover a simple compilation 
of a source code program into object code, although in this case, if the owner of 
the copyright in the source code program has himself compiled it into object code, 
the object code program will be protected by copyright independently of the source 
code version. If there are difficulties in showing that any human provided sufficient 
skill and effort, particularly if the compilation is carried out automatically using 
a compiler program, the object code version could be considered to be a computer- 
generated work.” 


Audio-Visual Displays and Associated Works 


The Copyright, Designs and Patents Act 1988 grants direct protection to computer 
programs as literary works. However, the program itself should not be looked at 


40 Although the words within a particular sentence may well be in a different order. 

41 However, in cases involving plays and dramatic sketches, the protection of copyright appears to extend 
to the plot. See Rees v Melville [1911—1916] Mac CC 168 and Corelli v Gray [1913] TLR 570. It 
may be a matter of how detailed the plot is; that is, how far removed it is from the idea behind the 
work. Infringement may depend on the level of abstraction. For instance, writing a work of fiction 
about an amorous secret agent will not infringe the copyright in an Jan Fleming novel but if the detailed 
plot, including sequences of scenarios, of ‘From Russia with Love’ is followed faithfully, this is likely 
to infringe copyright by analogy with the above ‘play’ cases. 

42 A computer-generated literary, dramatic, musical or artistic work is protected by copyright and is 
one which is generated in circumstances such that there is no human author of the work; s 178. The 
duration of copyright in a computer-generated work is 50 years from the end of the calendar year 
in which the work was made; subs 12(3). 
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in isolation because it produces certain effects which will themselves have been 
the result of skill and labour distinct to the effort of writing the computer program. 
For example, screen displays will have been designed so that they are attractive, 
unambiguous or provide certain information in a clear and concise manner. In many 
instances, a great deal of work and thought will have gone into the design of the 
input and output interfaces of a computer program and, in some cases, these elements 
will represent the largest portion of the computer program itself, for example, in 
the case of a computer game. Computer output, such as printed reports, will generally 
be protected by copyright as literary or artistic works and the Act confirms this 
because of the way it deals with the authorship and subsistence of copyright in 
“computer-generated’ works.*? However, questions arise about the scope of protec- 
tion as regards the screen display generated by the running of a computer program 
and whether this is protected in its own right. Four possibilities seem to exist; first, 
that copying a display indirectly infringes the copyright in the computer program 
containing the code used to generate the display; second, that the display is protected 
by copyright in its own right; third, that the display will be protected through the 
medium of any layouts and designs previously drawn on paper; and fourth, that 
the display can be considered to be a photograph or a film. 

The first possibility is unlikely to provide protection for screen displays. If the 
display is an artistic work, such as in the case of a computer game, then copying 
the display does not infringe the copyright in the underlying computer program 
because it appears that it is not an infringement of the copyright in a literary work 
to make an artistic work of it.“ Ignoring the display itself and studying the 
program code generating it is unlikely to help because a display can be programmed 
in several different ways and it is unlikely that there will be much similarity between 
the code used to generate the original display and that used for the copy.“ Even 
if the display is a literary work, such as in the case of a screen of information giving 
guidance to the user as to how to proceed, then, if copying the display is to infringe 
the copyright in the program generating the display, it must be generated by a 
substantial part of the computer program. This will not usually be so unless a whole 
series of screen displays are copied which, collectively and qualitatively, represent 
a substantial part of the program. 

Screen displays and music generated by a computer program may be protected 
by copyright directly, in their own right. In the case of Japan Capsules Computers 
(UK) Ltd v Sonic Game Sales, Mr Justice Whitford appeared to accept the fact 
that a screen display or music resulting from the running of a computer program 
could be protected by copyright in themselves. He said: 


I may say that other copyright questions arise relating to material which, through the use 
of the printed circuit board, can be displayed upon the screen, the pictures, possibly some 
writing, though in general in these cases that is of a very minor and incidental kind, and 
possibly, though I am not sure whether it is the case here, copyright in the incidental music 
or other noises.“ 





43 By subs 9(3), the author of a computer-generated literary, dramatic, musical or artistic work is the 
person by whom the arrangements necessary for the creation of the work are undertaken. 

44 Brigid Foley Ltd v Ellott [1982] RPC 433 where a literary work comprising words and numerals in 
a knitting guide was held not to have been reproduced by garments made by the defendants. 

45 See Digital Communications Associates v Softklone Distributing Corp, discussed earlier. 

46 (Unreported) Chancery Division, 16 October 1986. 

47 This case was decided before the Copyright, Designs and Patents Act 1988 came into force, but the 
basic principles discussed by Whitford J in this context are unchanged. The possibility that screen 
displays may be subject to copyright separate from their status as computer programs is discussed 
further in Tapper, op cit at pp 44—48. 
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Although the Act expressly precludes some overlaps in protection, for example, 
a dramatic work cannot be a literary work and, in the case of the new design right 
copyright takes precedence, there does not appear to be any fundamental bar to 
the notion that several different copyrights can subsist in a computer program. For 
example, the program itself will be a literary work for copyright purposes, textual 
information contained either within the program or in a separate computer file might 
be a literary work in its own right, any diagrams or pictures could be artistic works 
and any music or sound effects might be considered to be sound recordings. It could 
be argued that a computer program is, in fact, two or more works joined into one. 
Consider a computer program which generates text screens during use. The text 
may be in the form of title screens, information giving guidance to the user of the 
program or input formats, such as a sequence of prompts alongside which the user 
enters information. To be protected separately from the program, the textual 
information displayed must be original, it must ‘originate from the author’ and 
be the result of a minimum of skill, effort or labour.» If this requirement is met, 
and it may not be in the case of simple title screens“! or input formats, then there 
is a possibility that the textual information is protected as a literary work in its own 
right. In many cases, the display will be generated by the computer program with 
little or no contribution from the person using the program. In these circumstances, 
any difficulty concerning the identity of the author of the display is overcome by 
considering it to be a computer-generated work.’ A further requirement for copy- 
right protection is that it must be recorded in writing or otherwise and the program 
code representing the information is so recorded, for example, on magnetic disk, 
bearing in mind that ‘writing’ is widely defined in section 178 as including: 


any form of notation or code, whether by hand or otherwise and regardless of the method 
by which, or medium in or on which, it is recorded. 


However, it could be argued that the textual information displayed on the computer 
screen cannot have its own copyright, by implication, because the recording in 








48 s236 states that where copyright consists of or includes a design in which a design right subsists, 
it is not an infringement of design right to do anything which is an infringement of the copyright 
in the work. That is, if an article potentially has dual protection under the new design right and under 
copyright, for example, as an artistic work, the design right is abrogated in favour of copyright. 

49 per Peterson J in University of London Press Ltd v University Tutorial Press Ltd [1916] 2 Ch 601, 608. 

50 Various formulae have been used by judges. For example, ‘work or skill or expense’ per Lord Pearce 
in Ladbroke (Football) Ltd v William Hill (Football) Ltd [1964] 1 WLR 273, 291 and ‘knowledge, 
labour, judgement or literary skill or taste’ per Lord Atkinson in Macmillan & Co Ltd v Cooper 
& Co Ltd (1923) 93 LJPC 113, 121. 

51 A title, for example, for a play or book, will not usually be protected by copyright as an original 
literary work unless it is extensive; see Francis, Day & Hunter Ltd v Twentieth Century Fox Corporation 
Ltd [1940] AC 112. In Exxon Corporation v Exxon Insurance Consultants International Ltd [1981] 
3 All ER 241, it was held that the single word ‘EXXON’ was not an ‘original literary work’ even 
though it may have been ‘original,’ was ‘literary’ (that is, it was written) and was the result of a 
significant amount of research ‘work.’ 

52 Inthe leading United States case of Baker v Selden (1880) 101 US 99, copyright protection was denied 
to model pages in a book on accountancy with respect to account books ruled and arranged in accordance 
with the description and illustrations. But cf Ladbroke (Football) Ltd v William Hill (Football) Ltd 
[1964] 1 WLR 273, in which a layout of grids for a fixed odds football coupon was held to be protected. 

53 It can be argued that all works created by or with the aid of a programmed computer owe their existence 
of the skill and effort of persons such as programmers and systems analysts, albeit indirectly. In a 
logical sense and on the basis of prior case law, the concept of a computer-generated work seems 
weak. See Express Newspapers ple v Liverpool Daily Post & Echo plc [1985] FSR 306 and Bainbridge, 
‘The Copyright Act: a Legal Red Herring,’ Computer Bulletin Vol 1 Pt 8, October 1989, 21. Note 
that only literary, dramatic, musical or artistic works can be computer-generated for the purposes 
of copyright. 
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question is the computer program itself. This point is important because if a person 
reproduces a screen display which is independently protected, he will infringe 
copyright if he makes a copy of a substantial part of the screen display, whereas, 
if the display does not have independent protection, copyright will be infringed only 
if the program code representing the display forms a substantial part of the computer 
program as a whole. Unfortunately, it is impossible to predict which interpretation 
the courts will take. 

The code for information and graphics to be displayed and music or sounds to 
be generated during the running of a computer program can be either contained 
within the program or stored in separate computer files which will be accessed by 
the program. By choosing to store information in separate files, the programmer 
may be strengthening the likelihood of copyright protection for the screen display 
or sound effects. Each file can be considered to be a recording of a work in which 
copyright will subsist providing the other requirements are met.** Modularisation 
of a computer system into separate programs and files is not uncommon, for example, 
‘help screens’ are often contained in separate files. 

Many screen displays are the result of interaction between the user and the computer 
program. This is particularly, but not exclusively, relevant in the case of computer 
games and the question of originality comes into play. However, even where the 
user exercises considerable control over the display by controlling the movement 
of certain parts of the display, there may be sufficient constants in the display which 
will not vary from user to user on which to find a basis for copyright protection.® 
Of course, in respect of the individual frames generated, the user will not have any 
rights under copyright law because of a lack of originality and because they will 
not be recorded. In all cases of screen displays, whether textual or graphical, the 
issue of separating idea from expression raises its head. In the United States, the 
courts have found infringement where the games in question have a similar ‘total 
concept and feel.’ In Atari Inc v North American Phillips Consumer Electronics 
Corporation ,® it was held that many aspects of the PAC-MAN game such as the 
maze and connecting dots, were unprotected scenes a faire, being ‘incidents, 
characters or settings which are as a practical matter indispensable, or at least 
standard, in the treatment of a given topic.’ However, the portrayals of the 
graphics figures of the ‘gobbler’ and the ‘ghost monsters’ were held to be expression 
and protected by copyright. 

Perhaps the computer industry has been over-emotive about the issue of screen 
displays. Because the direct copyright protection of screen displays has been the 
subject of a great deal of controversy, the possibility of protection through preparatory 
designs and drawings has been largely overlooked. And yet, this may provide the 
clearest route to protection. In almost all cases, computer professionals such as 
systems analysts will have produced a large quantity of materials on paper during 
the planning and development of a computer program. These materials will include 
layouts for text to be displayed, drawings for graphics screens and, in some cases, 
music; many of them will be original for the purposes of copyright. Some will be 
extremely detailed, for example, a whole set of drawings will have been prepared 
for a computer game screen including layouts of the full screen display and detailed 


54 Unlike literary, dramatic, musical and artistic works, a sound recording and other ‘derivative’ works 
need not be ‘original’ although a de minimis threshold will still apply. 

55 This line has been taken in the United States; see Stern Electronics Inc v Kaufman, 669 F 2d 852 
(2nd Cir 1982). 

56 672 F 2d 607 (7th Cir 1982). 

57 Hoehling v Universal City Studios (1980) 449 US 841. 
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drawings of individual figures and objects on squared paper where each pixel is 
marked or coloured." There will be an indirect infringement of copyright in a 
single design for a screen display if the copyist reproduces a single screen of text 
or graphics. Assuming screen displays individually satisfy the minimum requirements 
for copyright protection, such as originality and a minimum of skill, effort or labour, 
the scope of copyright protection for computer screen displays is very strong. Copying 
a screen display will infringe the copyright subsisting in the preliminary drawings 
and designs associated with that particular screen display. The same principles apply 
if music is written on paper before assimilation into the computer program. As the 
courts have appeared to be receptive to the concept of unconscious copying, certainly 
in the related area of breach of confidence,” developers of computer programs 
ought to consider carefully the dangers of emulating the operational aspects of existing 
computer programs. 

How else might screen displays be protected? The Copyright, Designs and Patents 
Act 1988 is a brave attempt to produce a piece of legislation which will stand the 
test of time and be immune to technological developments in the future. This has 
resulted in some very wide definitions and those given for photographs and films 
are examples. A photograph, which falls within the artistic work category, is: 


a recording of light or other radiation on any medium on which an image is produced or 
from which an image may by any means be produced, and which is not part of a film. 


This definition may, however, not be wide enough to cover screen displays. It depends 
on whether program code or data on a magnetic disk representing a screen display 
can be regarded as a recording of light. But, the definition of a film is: 


a recording on any medium from which a moving image may by any means be produced.°! 


This is so wide that it seems that it would certainly cover a moving screen display, 
such as a video game. The display is a moving image, a magnetic disk should fall 
within ‘any medium’ and ‘any means’ must include computer technology. The 
copyright in the screen display, considered as a film, will be infringed, inter alia, 
if a copy is made of it. The link becomes a little tenuous if copying is carried out 
indirectly, for example, by someone who sees the screen display and makes some 
sketches on paper and then writes some program code to reproduce the moving 
screen display, perhaps changing some of the figures and objects used in the display. 
The acid test will be whether the new screen display is substantially similar to and 
derived from the former, regardless of whether it is a direct or an indirect copy 
and whether any intervening acts infringe copyright. If the copier takes a photograph 
of the display, then copyright will be infringed even though the photograph is of 
a single frame of the moving display.” 





58 A pixel is a tiny dot on a computer screen; a normal graphics screen will be made up of several hundred 
thousand pixels. 

59 For example, see Seager v Copydex Ltd [1967] RPC 349. In Francis, Day & Hunter Ltd v Bron [1963] 
1 Ch 587, it was held, inter alia, that to infringe copyright subconsciously, it must be shown that 
the alleged infringer was in fact familiar with the first work. 

60 subs 4(2). 

61 subs 5(1). 

62 By subs 17(4), the restricted act of copying, in relation to a film includes making a photograph of 
the whole or a substantial part of any image forming part of the film (this provision also applies to 
television broadcasts and cable programmes). This means that a photograph of a substantial part of 
a single frame of a film will infringe the copyright in the film, Spelling Goldberg Productions Inc 
v BPC Publishing Ltd [1981] RPC 283. Strictly speaking, it is artificial to speak of a single frame 
in respect of a visual display unit as the screen is refreshed line by line. 
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Of course, the issue of protection for screen displays is of immense importance 
to the computer software industry. Many software companies have a vested interest 
in strong protection. For example, Lotus Developments Inc who produce the famous 
Lotus 1-2-3 spreadsheet software would be delighted if they could prevent other 
manufacturers writing spreadsheet programs which emulate their screen display, 
even though it has not been suggested that these other manufacturers have copied 
directly any of the program code which generates the basic screen displays. Efficient 
and attractive screen displays are the result of a substantial amount of effort and 
investment and are an important feature in terms of the marketability of a computer 
program. Consequently, many developers of computer programs want their screen 
displays protected so that reproduction will infringe copyright, irrespective of the 
manner in which that reproduction is programmed. 

When the overall sales of computer software are taken into account, estimated 
conservatively at $10 billion per year,® it can be seen why software companies 
with established products call for stronger protection. However, copyright protection 
should fall short of a monopoly and it is important that competition is stimulated 
by allowing the development of rival computer programs as long as they are a result 
of independent effort.“ But, by recognising concurrent copyrights in a computer 
program, the protection of computer programs is significantly strengthened because 
the requirement of substantiality might not otherwise be met, for example, if a single 
screen display is copied. However, by modularising the program, a single screen 
display can be regarded as a work in its own right. It is difficult to forecast whether 
judges will accept this approach but to do so would require no novelty in thinking, 
a song has two copyrights, one in the music and one in the lyrics. However, there 
may be policy reasons for restricting a population explosion of copyrights in a single 
computer system, including a computer program and associated computer files, as 
will be discussed later. In the United States, the emphasis is on protecting the concept 
and feel of original screen displays independently from the computer program 
generating the display. As a way of balancing conflicting interests, it has been 
suggested that a higher standard of originality should be required before registration 
of a computer screen display is accepted.“ Copyright law in the United Kingdom 
may admit several possible routes to copyright protection of screen displays and 
accompanying sound effects, the most promising of which is the copyright subsisting 
in the preliminary materials prepared for the purpose of writing a computer program 
such as screen layouts, designs, sketches and written music. In as much as these 
materials meet the basic requirements for copyright protection, the protection of 
screen displays and sound effects is beyond doubt without recourse to difficulties 
such as whether the code for a screen display is a substantial part of a computer 
program, whether the display is a film or whether the program is partly a sound 
recording. As a person copying a screen display will indirectly infringe any copyrights 
subsisting in the preliminary layouts and designs, developers of computer programs 
should make sure that they have prepared and retained all their preparatory materials 
associated with their computer programs.® 


63 Robinson, ‘Apple bites back in fight over copyright,’ The Times, 5 July 1990, p 25. Robinson reports 
that Lotus have recently had some success against ‘clone’ manufacturers in the Boston Federal District 
Court. 

64 That is, the rival programs have been produced without taking an unfair advantage of the work involved 
in the expression element of the first program. 

65 Benson, op cit at pp 1152—1157. 

66 Wise companies developing computer programs will deposit copies of preparatory materials (and, 
indeed, its computer programs) with an independent third party who can later testify as to the time 
these items came into existence. 
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There are certain circumstances when a person, without the permission of the 
copyright owner, can perform a restricted act without infringing copyright. For 
example, if the act amounts to fair dealing for the purpose of research or private 
study or for the purpose of criticism, review or for reporting current events and 
acts done in relation to education, libraries and public administration, subject to 
careful limitations.” The exceptions, known as the permitted acts, are tightly 
defined and fairly limited in their application. They would, for example, allow the 
author of an article in a learned journal to reproduce a short piece of computer 
program code for the purpose of commenting on that code, just as articles and books 
often contain quotations from other works. Of course, if the act does not relate to 
a substantial part of the work, then the question of whether one of the exemptions 
applies is irrelevant. 

If an extract from a computer program is reproduced in this way, the owner of 
the copyright in the program might feel aggrieved if the extract contains the essence 
of the program or a very important part, that is, a part which is substantial in the 
copyright sense even though it is a relatively small percentage of the whole program. 
The only safeguard is the phrase ‘fair dealing’ which is not defined in the Act. Lord 
Denning in Hubbard v Vosper® talked about fair dealing in the following terms: 


You must first consider the number and extent of the quotations . . . Then you must consider 
the use made of them. If they are used as a basis of comment, criticism or review, that may 
be fair dealing. If they are used to convey the same information as the author, for a rival 
purpose, they may be unfair. Next you must consider the proportions. To take long extracts 
and attach short comments may be unfair. But short extracts and long comments may be 
fair. Other considerations may come to mind also. But .. . it must be a matter of impression. 


However, in terms of computer programs, even a short extract could divulge the 
contents of a very important subroutine. It could be argued that the reproduction 
of a small but important part of a computer program listing is unfair as regards 
the copyright owner’s rights and the courts may take the view that this would not 
constitute fair dealing. If the computer program is secret, the law of confidence 
may provide remedies, no matter how small the part which it reproduced. 


Controls Over Abuse of Copyright 


The Copyright, Designs and Patents Act 1988, in line with European practice, 
contains some safeguards to which may, directly or indirectly, prevent abuse of 
a dominant position resulting from ownership of copyright. The Act contemplates 
the regulation by the Copyright Tribunal of licensing schemes for the rental of 
computer programs.” Also, if the owner grants licences which include conditions 
or refuses to grant licences on reasonable terms, the Monopolies and Mergers 
Commission may, by section 144 of the Act, declare that licences are available as 
of right, if the copyright owner’s stance is against the public interest. 

One of the consequences of the United Kingdom’s membership of the European 
Communities is that Community law prevails over United Kingdom domestic law 





67 See ss 28—50. 
68 [1972] 2 QB 84. 
69 $117. 
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which is inconsistent with Community law.” One of the objectives of the European 
Economic Community is to ensure competition is not distorted within the common 
market and, particularly, Article 86 of the Treaty provides: 


Any abuse by one or more undertakings of a dominant position within the common market 
or in a substantial part of it shall be prohibited as incompatible with the common market 
in so far as it may affect trade between Member States. 


Some examples included in Article 86 are imposing unfair purchase or selling 
prices or limiting production. Would Article 86 be available to counterbalance the 
effect of a very strong copyright law? It should be noted that patents and copyrights 
do not, per se, fall foul of Article 86, the European Court of Justice is quite prepared 
to recognise such rights and will not usually grant compulsory licences unless some 
other significant abuse is present, such as charging unfair prices for a product.” 
However, the Court will not always interfere and differentials in royalty arrangements 
have been accepted as being part of the normal exploitation of copyright.” First 
and foremost, it is a matter of seeing whether an abuse of the nature spoken of 
in the Article is happening, bearing in mind that it only applies when trade between 
Member States is affected. If several organisations get together and, say, pool their 
intellectual property rights so that, collectively, they can control the market and 
supplies, prices and conditions, then they will be in contravention of Article 85 
which controls such agreements. 

However, these controls do not appear to be particularly effective as regards 
reducing the strength of copyright law should it become over-protective of computer 
programs. How, for example, does one identify what is an unfair selling price or 
licence fee of an item of computer software which is unique, partly because would-be 
imitators have been frightened off by the prospects of infringement actions. It is 
submitted that, in respect of computer programs, the abuse in question would have 
to be fairly blatant before an action would be likely to succeed. 


Policy Controls 


The House of Lords has demonstrated its willingness to refuse to enforce a copyright 
on the principle of non-derogation from grant. In the British Leyland case, the 
copyright subsisting in the drawings of exhaust pipes was not enforced by the House 
of Lords because it considered that purchasers of motor cars had a right of access 
to a free market in spare parts. The supplier of an article which would need repairing 
during its life could not, by controlling the spare parts market, interfere with the 
owner’s right to have the article repaired at a reasonable price. 





70 This has been held to apply even in respect of interim relief after a reference to the European Court 
of Justice from the House of Lords under Article 177 of the EEC Treaty. The European Court of 
Justice so held in R v Secretary of State for Transport, ex p Factortame Ltd, Case C-213/89, The 
Times, 20 June 1990. 

71 Volvo (AB) v Erik Veng [1989] 4 CMLR 122. However, in Magill TV Guide/ITP, BBC and RTE 
OJ [1988] L78/43, the Commission effectively granted a compulsory licence in respect of listings 
for forthcoming television programmes even though the television companies concerned were refusing 
to make them available at all, except to their own publications. 

72 G. Basset v Société des Auteurs, Compositeurs et Editeurs de Musique (SACEM) [1987] 3 CMLR 173, 
[1987] ECR 1747. SACEM, the French performing right society, charged discotheques a combined 
fee of 8.25% for performance royalty and mechanical reproduction royalty. This was held to be a 
normal exploitation of copyright even in respect of imported records from Member States where a 
mechanical reproduction fee was not charged. Even though SACEM occupied a dominant position, 
the exercise of its power to charge the additional fee was not an abuse as such. 
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‘Reverse analysis’ or ‘reverse engineering’ is a process by which the original 
design incorporated in an article is determined by inspecting or measuring an article 
made to that design. In terms of computer programs, reverse analysis enables the 
determination of features of the program such as the algorithm, flow, memory 
addresses and the like. Such information is vital to organisations wishing to produce 
compatible products, which will work with or replace the original program. One 
body of opinion within the computer industry considers that reverse analysis should 
be permitted in as much as new products derived do not infringe the expression 
of the original program but are based on elements of the program which should 
not be protected such as the ideas, principles and algorithms underlying the 
program.” On the other hand, many computer companies are deeply concerned 
that this would be a charter for copying and will pave the way for other companies 
to produce programs which will compete directly with their own. 

The European Commission’s proposal for a directive on the legal protection of 
computer programs attempts to limit the scope of protection by denying it for ideas 
and principles underlying a program, especially if those ideas and principles relate 
to the specification of interfaces.” However, to determine the aspects of a com- 
puter program which concern interfaces may well only be possible by performing 
the restricted act of making an adaptation. Therefore, reverse engineering in the 
context of computer programs falls foul of the Copyright, Designs and Patents Act 
1988 unless covered by the fair dealing exemptions. This must be contrasted with 
the legal protection of integrated circuits, many of which are a tangible and permanent 
expression of a computer program, where reverse engineering is expressly permitted 
by virtue of subsection 226(1A) of the Act as inserted by the section 8 of the Design 
Right (Semiconductor Topographies) Regulations 1989, but an equivalent act 
done in respect of a computer program will infringe copyright because of the wide 
definition of making an adaptation. Disassembling a computer program will, unless 
authorised by the copyright owner, infringe the copyright in the computer 
program” and is unlikely to come within the fair dealing provisions. A similar 
situation exists where an organisation has obtained a computer program and wants 
to modify it. This might entail copying the program or making an adaptation and 
hence will infringe the copyright.” However, in such circumstances, the courts 
might be prepared to allow technical infringement on the basis of non-derogation 
from grant as in the British Leyland. This would allow a licensee to maintain computer 
programs by using a third party rather than the copyright owner (who may be asking 
an exorbitant price for this work) and it could also permit the reverse engineering 
of operating systems programs to facilitate the making of applications programs 
and other investigations, such as determining the file structures of an applications 
program so that another program can produce compatible files. 


73 In Japan, copyright law does not extend to the algorithms used in making computer programs. Karjala, 
‘Japanese Courts Interpret the “Algorithm” Limitation on the Copyright Protection of Computer 
Programs’ [1990] 7 EIPR 235. 

74 OJ [1989] C91/05, Article 3. For a criticism of the efficacy of this proposal, see Cornish, ‘Inter- 
operable Systems and Copyright’ [1989] 11 EIPR 391. 

75 SI 1989 1100. 

76 The operation of disassembly produces assembly code from an object code program. 

77 The licence agreement might categorically state that alterations may not be carried out under any 
circumstances. 
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Summary 


The scope of copyright protection for computer programs under the regime of the 
Copyright, Designs and Patents Act is too strong. Not only is the expression of 
a computer program protected but also the ideas underlying a program are, in 
principle, capable of protection because of the concept of indirect copying, the 
potentially wide meaning of adaptation and the possibility of the extension of 
protection to the structural aspects of the program as well as ancillary items such 
as screen displays and sound effects. There is a danger that, given this degree of 
protection, monopoly situations could arise. 

The fair dealing provision relating to research is too ambiguous and it would have 
been better if the Act specifically permitted reverse engineering in limited circum- 
stances, for example, to determine interface details and structures so that new 
computer programs can be developed which are compatible with existing ones, 
whether a question of discovering the operating system environment” or in order 
to be able to transfer information from one program to another. A scheme similar 
to the ‘must-fit’ and ‘must-match’ exceptions which apply to design law would be 
appropriate. Additionally, it must be noted that an article can be inspected or 
dismantled without infringing design rights.” This is not so with computer 
programs as any attempt to ascertain interface details will almost certainly involve 
making an adaptation, for example, by disassembling a computer program. Other 
limitations on the strength of protection such as European Community law and judicial 
policy are either weak or uncertain. 

Stripped down to its bare essentials, the purpose of copyright law is to prevent 
persons taking unfair advantage of the work and investment of others. Copyright 
law should be interpreted in such a way that it strikes a reasonable balance between 
the rights of copyright owners and the interests of society at large by encouraging 
a sensible amount of fair competition. Intense competition is one of the reasons 
why computer technology has progressed so quickly and successfully in the past. 
It would have been better if copyright protection had been specifically excluded 
from the underlying ideas, the program’s algorithm and interface details as well 
as expressly permitting reverse analysis, provided it was not used to produce a 
computer program which infringed the copyright in the original. This would 
encourage competition and provide a stimulus to the industry whilst still protecting 
the expression of computer programs and would result in copyright protection more 
akin to that presently available for works of literature. 

In the meantime, the European Draft Directive is attracting criticism from all 
sides, those who think it reduces protection to an unacceptable degree and those 
who feel it may, in practice, strengthen protection. Much more consideration of 
the implications of the Draft Directive is needed with specific reference to the 
problems of access protocols and interface information.” Largely as a result of 
industry pressure, a proposed amendment to the Draft Directive has been adopted 








78 An applications program such as a word processing program must be designed so that it takes account 
of the operating system programs often referred to as the computer’s DOS (disk operating system). 
The DOS provides the basic environment in which applications programs must operate and knowledge 
of the DOS is essential to developers of applications programs. 

79 See subs 213(3) and s 216 of the Act with respect to the new design right and subs 1(1)(b) and s 7 
of the Registered Designs Act 1949 as amended. However, with respect to the latter, it is arguable 
that this might amount to ‘use for the purposes of a trade or business,’ an exclusive right of the proprietor 
within subs 7(1). 

80 The Draft Directive has been criticised for failing to properly address these issues, Dreier, op cit at p 822. 
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providing for reverse analysis for the purpose of maintaining a computer program 
or for creating and using interoperable systems subject to certain conditions, for 
example, that the information obtained must not be published or communicated to 
third parties.*! 

Another implication of the 1988 Act is that if copyright law is too liberally construed 
in favour of copyright owners, there is a danger that the underlying concepts and 
ideas associated with computer programs will be protected, making it difficult for 
ex-employee computer professionals to develop computer software for new employers 
and clients. This issue is also tied up with the law of confidence where a fairly 
generous approach has been adopted by the courts, recognising that an ex-employee 
must be permitted to put his skill and experience at the disposal of other employers 
as long as the information concerned is relatively commonplace.” 

The desirability of protecting screen displays and sounds generated by a computer 
program is questionable. To some extent, it depends on the nature of the screen 
display and sounds. In the case of a video game, the screen display and sounds 
are, arguably, the most important element of the game and will be the result of 
a considerable amount of work. On the other hand, simple data entry screens might 
be considered to be commonplace and the de minimis principle might apply to these. 
However, a reasonable amount of skill and effort will still be present and the question 
of copyright protection becomes clouded if a whole series of such screen displays 
is copied. If screen displays are protected in their own right, the courts will be faced 
with the difficulty of deciding which elements are worthy of protection and which 
elements are commonplace or are so dictated by the application in question that 
they are related more to idea than expression. Some development of copyright law 
in the United Kingdom may be necessary to differentiate more explicitly between 
idea and expression and to provide a workable test in the context of screen displays. 
The protection of displays through the medium of preparatory drawings and layouts 
is potentially very effective and may divert attention from a consideration of the 
basic principles, arguments and implications entailed in the protection of screen 
displays. 

Again, one is left to wonder whether copyright is the right vehicle for protecting 
computer programs, databases, screen displays and the like. In some respects, it 
is an artificial exercise to attempt to adapt this form of intellectual property, which 
originated as a method of protecting and controlling works of literature and printing, 
to protect works associated with a highly complex and fast moving technology. 
However, the international trend is firmly directed towards copyright protection 
and it is unlikely that legislators will now have the luxury of going back to first 
principles to design a more apposite, sui generis form of protection. Nevertheless, 
it will be interesting to see the courts struggling to interpret and apply the provisions 
of the Copyright, Designs and Patents Act 1988 in the setting of computer technology 
over the next few years. Although difficult to define with any certainty, the question 
of copyright infringement should be determined on the basis of whether the defendant 
has acted fairly and this could be done by the broad application and development 
of the research fair dealing provision, which in spite of moves to limit it to private 








81 Amendment No 35 to the Draft Directive. 

82 See, for example, Faccenda Chicken Ltd v Fowler [1985] 1 All ER 724. The existence and content 
of express covenants must also be considered. The validity of express covenants will depend on whether 
they are in restraint of trade. If the covenant is too wide in terms of area or is too long in terms of 
time, it might not be enforceable. See Fitch v Dewes [1921] AC 158 and Herbert Morris Ltd v Saxelby 
[1916] 1 AC 688. 
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research during the passage of the Copyright, Designs and Patents Bill through 
Parliament, remains available, in principle, in an industrial and commercial 
context.® 


Postscript 


Since writing this article, the draft European Commission Directive on the legal 
protection of computer programs has blossomed into a Council Directive 
(91/250/EEC), OJ [1991] L122/42. Overall, the Directive will not require any 
sweeping changes to be made to United Kingdom law beyond some fine tuning. 
In particular, reverse analysis is permitted where it is performed for the purpose 
of obtaining the information necessary to achieve interoperability of an independently 
created program with other programs, subject to certain conditions. It is arguable 
that this falls within the scope of fair dealing for research anyway but it is likely 
that legislation will be introduced to expressly define this so-called ‘decompilation’ 
right. Additionally, the Directive permits a lawful acquirer, for example, a licensee, 
of a computer program to perform restricted acts necessary for the use of the program 
including error correction, subject to specific contractual terms to the contrary. 
Existing United Kingdom law would probably deal with this situation by way of 
an implied licence. The Directive makes no mention whatsoever of computer- 
generated programs. Compliance with the Directive is required by 1 January 1993 
at the latest and it is likely that this will be done by way of regulations under the 
authority of section 2(2) of the European Communities Act 1972. 

An interesting case in the United States of America which refined the ‘look and 
feel’ test concerned non-literal copying in relation to the Lotus 1-2-3 spreadsheet 
program. In Lotus Development Corp v Paperback Software International 740 F 
Supp 37 (D Mass 1990) it was held that the two-line moving cursor menu of 
commands used in Lotus 1-2-3 was protected by copyright and was infringed by 
non-literal copying by the defendant. Different spreadsheet programs use different 
command menus, for example, pull-down menus and letter prompts, suggesting 
that the actual form chosen by Lotus was expression. Another element of the user 
interface, the rotated ‘L’ axes for the spreadsheet cells, was held to be idea and 
not protected by copyright even though at least one spreadsheet program does not 
use this method (Excel by Microsoft). An important distinction was made in the 
lengthy judgment of Judge Keeton between evolutionary programs which built upon 
existing programs and simple clones designed to be compatible with existing 
programs. Judge Keeton also suggested a scale of abstraction extending from the 
most generalised conception to the most particularised conception as a means of 
distinguishing idea from expression. 





83 Tapper, op cit, suggests such a test of fairness at p 39. 
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The Modern Law of Sovereign Immunity 
Lakshman Marasinghe* 


The early ideas regarding sovereign immunity had their philosophical underpinnings 
in the writings of Bodin,' Austin,? and Hegel.’ In 1577, Bodin wrote: 


[I]t is the distinguished mark of the Sovereign that he cannot in anyway be subject to the 
commands of another.* 


Bodin’s notion of sovereignty, or the absolute and perpetual power within the 
state,> coupled with Hobbes’¢ justification of absolute power as ‘an imaginary 
compact between ruler and ruled’? appears to have provided Austin with the raw 
materials for his own view of law as a command of the sovereign.? Austin’s 
command theory provided that the sovereign who is not subject to any law 
whatsoever, could, if that was the wish, command all whom he may find within 
his ‘independent political society’? to be subject to his command. Hegel, who fell 
under the influence of these views formulated his theory of dialectics.'° At the 
zenith of social advancement chartered by Hegelian dialectics may be found the 
state which for Hegel was the ‘highest achievement of human endeavour.’!! 

Within this nineteenth century philosophical framework sovereign immunity took 
an absolutist form justifying an attitude against impleading a foreign sovereign before 
a local court. This attitude became clearly established in the decisions concerning 
ships, which were handed down by the courts on both sides of the Atlantic. Yet 
another contributing factor for the growth of the absolutist view was the nineteenth 
century quest for colonial expansion. Colonial expansion raised the notion of a 
sovereign with absolute powers. Austin described his sovereign as one whose powers 
were indivisible? and illimitable.'* Chief Justic Marshall of the United States 
Supreme Court! and Lord Stowell in the Admiralty Court!* took the view that 
‘Sovereigns have made an implied contract to respect each others’ independence 
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and dignity.’ More recently, the Harvard Research Unit stated in its Draft 

Convention'® on the competence of courts in regard to the impleading of foreign 

states: 
Historically the rule may be traced to a time when most States were ruled by personal 
sovereigns who, in a very real sense, personified the State: ‘L’Etat, c’est moi.’ In such a 
period, influenced by the survival of the principle of feudalism, the exercise of authority 
on the part of one sovereign over another inevitably indicated either the superiority of 
overlordship or the active hostility of an equal. The peaceful intercourse of States could be 
predicated only on the basis of respect for other sovereigns. 


In practice, the absolute view of sovereign immunity caused no great problems 
until the turn-of the century. In previous periods sovereigns were mainly engaged 
in wars and conquests, commercial activity being left to individual merchants of 
the realm. The sovereign’s interest was in taxing their earnings, in return for which 
he supplied them with the armed protection of his naval power. Colonial expansion 
was principally a means of extending the sovereign’s authority through this indirect 
exploitation of new overseas dependencies. The Dutch East India Company, the 
British East India Company and the British South Africa Company were a few of 
the colonial agencies established by the sovereign for the purpose of exploiting the 
riches of the new conquests. The sovereign’s role, however, began to change from 
about the middle of the nineteenth century.” 

The Russian Revolution of 1918 marked the beginning of massive participation 
by sovereign states in trading activities. The Bolsheviks’ nationalization of industries 
meant that the ‘means of production’ became vested in the state; commercial activities 
began to be performed by a myriad of state agencies.” The question whether these 
state agencies could be impleaded in foreign courts began to loom large during the 
twenties and thirties. During the years succeeding the Bolshevik revolution, the 
monarchies of the Iberian Peninsula were deposed, and, following the pattern set 
by the Soviet Union, Spain and Portugal also began trading through state 
agencies.” Other countries have since followed this trend.” Naturally enough, the 
question began to be asked whether the absolute view of sovereign immunity, which 
had been developed in such different circumstances, was still a reasonable one, 
particularly in view of the new types of disputes bringing sovereign states before 
the courts, in which the sovereign appeared directly in the role of a commercial 
trader.” 

Most states reacted by developing a restrictive theory of sovereign immunity, 
limiting the immunity to the sovereign’s acta in jure imperii, and excluding from 
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it his acta in jure gestionis, into which category his trading activities, and his trading 
vessels fell. 

But the common law was slower to respond.” Until quite recently, it was clear 
that in England the absolute theory of sovereign immunity applied to both actions 
in rem and in personam. Lord Atkin stated in The Cristina: 


The courts of a country will not implead a foreign sovereign. That is, they will not by their 
process make him against his will a party to legal proceedings, whether the proceedings involve 
process against his person or seek to recover from him specific property or damages. [Secondly] 
they will not by their process, whether the sovereign is a party to the proceedings or not, 
seize or detain property which is his, or of which he is in possession or control. There has 
been some difference in the practice of nations as to possible limitations of the second principle, 
as to whether it extends to the property used only for the commercial purposes of the sovereign 
or to personal private property. In this country, it is, in my opinion, well settled that it applies 
to both. 


In spite of the codification of the law concerning sovereign immunity in the United 
Kingdom” and in Canada,” the rest of the Commonwealth has left it to their courts 
to determine whether the restrictive theory or the absolute theory of sovereignty 
should be followed. 

The purpose of this paper is to trace the origins of the two theories, to show that 
the restrictivist theory was of greater antiquity and that the origins of the absolutist 
theory could be traced to disputes concerning vessels owned by foreign sovereigns 
in the early part of the 19th century. 

Sovereign immunity, as a principle of Private International Law has been explained 
and justified as resting on any one of the following theories: 


The Theory of Independence 

It is said that, since states are equally sovereign, whether they are large or small, 
one state cannot subject itself to the jurisdiction of another — ‘jurisdiction inhaeret, 
cohaeret, adhaeret imperio par in parem non habet judicium.’ Among sovereigns, 
it was said that there would not be subjection, in the absence of an agreement to 
submit to jurisdiction. That would be based on consensus, and therefore such a 
submission would leave the sovereignty of the submitting state unaffected. This theory 
is underlined by the philosphical disputations of Bodin, Hegel and Austin, and reflects 
an absolute view of immunity. 


The Theory of Dignity 

The theory of dignity rests on the view that the forced submission of one sovereign 
to the jurisdiction of another would constitute an affront to the dignity of the submitting 
sovereign and an embarrassment to the political relations of the state asserting 
jurisdiction. The theory of dignity stems from the same source as the theory of 
independence” and, while it received judicial acceptance by the US Supreme 
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Court in The Schooner Exchange,” the criticisms of modern writers on the 
Austinian concept of sovereignty have reduced the importance of both theories.3! 
This too supports an absolutist view of sovereign immunity. 


The Theory of Extra-territoriality 

The extra-territoriality theory is also an absolutist theory. The theory rests on the 
proposition that tangible property belonging to a sovereign remains under his 
jurisdiction where ever it may be, and is therefore immune from the processes of 
a foreign court. The theory of extra-territoriality was finally laid to rest by Lord 
Atkin in the Privy Council in Chung Chi Cheung v The King.” This theory 
supports an absolutist approach to sovereign immunity. 


The Theory of Comity 

It is sometimes alleged that sovereign immunity is not an absolute rule and that 
it is based on traditions and of international comity or goodwill among sovereigns. 
Thus, it is said that a state which might have jurisdiction will, as a matter of good 
international relations, waive it. O’Connell, who regards this as the correct approach 
to the question, states that historically one sovereign granted to his fellow sovereigns 
the same immunity he himself enjoyed in his own courts, with the expectation of 
gaining reciprocity. O’Connell wrote: ‘[N]othing in this theory requires the view 
that immunity of foreign sovereigns from impleading in the courts of another is 
an absolute one.’ The origins of the theory of comity can be traced to Viscount 
Simon’s speech in the Privy Council in The Sultan of Johore v Abubaker Tanku 
Aris Bendahar,™ which was later adopted by Lord Denning in the House of Lords 
in Rahimtoola v Nizam of Hyderabad.* 


The Theory of Diplomatic Functions 
Both the theory of comity and the theory of diplomatic functions support a restrictivist 
approach to sovereign immunity. This theory appears, particularly, from a collection 
of cases dating back to the eighteenth century. It appears that this theory had arisen 
out of cases which were concerned with the conflicting rights of princely rulers 
on the Indian sub-continent and the East India Company. The dual nature of the 
British East India Company — being both a corporation engaged in commerce, and 
an attribute of UK sovereignty — compounded the issue of sovereignty. 

The modern statement of the theory of diplomatic functions appears from the 
following passage from Lord Denning’s speech in Rahimtoola v The Nizam of 
Hyderabad.* 


Applying the principle is seems to me that at the present time sovereign immunity should 
not depend on whether a foreign government is impleaded, directly or indirectly, but rather 
on the nature of the dispute .. . Is it properly cognisable by our courts or not? If the dispute 
brings into question, for instance, the legislative or international transactions of a foreign 
government or the policy of its executive, the court should grant immunity if asked to do 
so, because it does offend the dignity of a foreign sovereign to have the merits of such a 
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dispute canvassed in the domestic courts of another country, but if the dispute concerns for 
instance, the commercial transactions of a foreign government (whether carried on by its 
own departments or agencies or by setting up separate legal entities), and it arises properly 
within the territorial jurisdiction of our courts, there is no ground for granting immunity. 


The Origins of the Absolutist Theory of Sovereign Immunity 
The Early Law 


The emergence of the absolutist theory may be seen during the early part of the 
19th century. Its early formulation could be found in cases involving vessels belonging 
to foreign sovereigns. The Schooner Exchange v M’Faddon and Others” in the 
United States Supreme Court in 1812 may well be the earliest source of the theory. 

In that case the respondents, John M’Faddon and William Greetham alleged that 
they were the lawful owners of a schooner, ‘The Exchange.’ They alleged that on 
27 October 1810 the vessel set sail from Baltimore bound for St Sebastian, in Spain. 
While on the voyage, the vessel was forcibly seized on 30 December 1810 by persons 
acting under the orders of Emperor Napoleon of France. Thereafter on or about 
22 July 1811, while the schooner now under the name of ‘Balaou,’ was on a journey 
between France and the West Indies, it was compelled to enter the Port of Philadelphia 
for ‘repairs and refreshment.’ These having been obtained, the vessel was about 
to leave that port when a writ in rem was issued at the behest of the respondents 
on 24 August 1811 to have the vessel seized and detained until the dispute as to 
its title could be settled. The Attorney General of the United States representing 
Emperor Napoleon of France requested the court to vacate the order to seize and 
detain the vessel on the grounds that the subject matter of the dispute was the property 
of a friendly sovereign. Marshall CJ formulated the question before the courts in 
the following paragraph from his judgment: 


This case involves the very delicate and important inquiry, whether an American citizen can 
assert in an American court, a title to an armed National vessel found within the waters of 
the United States.*? 


The Court drew a distinction between troops entering the territory of a friendly 
sovereign and a public vessel entering a port of a friendly sovereign.” The former 
disturbs the peace of the inhabitants and therefore would be subject to the local 
law. The entry of a public vessel into a friendly port does not disturb the inhabitants 
and therefore they remain under the protection of the state that controls the port. 
Marshall CJ therefore concluded: 


But in all respects different is the situation of a public armed ship. She constitutes a part 
of the military force of her nation; acts under the immediate and direct command of the 
sovereign; employed by him in natioral objects . .. The implied licence therefore under which 
such vessel enters a friendly port, may reasonably be construed, as containing an exemption 
from the jurisdiction of the sovereign, within whose territory she claims the rites of 
hospitality.*! 


The Court found that classical jurists, particularly, Bynkershoek and Vattel had 
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expressed contrary views on subjecting armed vessels by foreign sovereigns to the 
local jurisdiction. Marshall CJ finding no authorities to refute these opinions 
appears to have avoided discussing them further. He concluded: 


Without indicating any opinion on this question, it may safely be affirmed, that there is a 
manifest distinction between the private property of the person who happens to be a prince, 
and that military force which supports the sovereign power, and maintains the dignity and 
the independence of a nation. ® 


It must be mentioned, before the later authorities that adopted The Schooner are 
considered, that there were no 18th century authorities that Marshall CJ was able 
to find in support of his decision exempting all vessels of foreign sovereigns from 
local jurisdiction. The Schooner therefore blazed a new trail in the United States 
unsupported by, and in fact against, all previous authorities. 

It appears from the English Law at the time that the common law still followed 
a restrictivist approach to sovereign immunity. In The Prins Fredrik,“ the English 
Court of Admiralty in 1820 was faced with a salvage claim, made against the King 
of the Netherlands. His warship, carrying a cargo of spices and other goods, had 
suffered considerable damage off the Scilly Islands. It was towed first to Penzance 
and then to Plymouth Harbour. The salvors claimed salvage from the captain and 
had the ship detained until that was paid. Sir William Scott in the Admiralty Court 
made an award in favour of the salvors. While making the award, he remarked: 


for it is not reasonable to suppose, that private individuals in this country should go unrewarded, 
for services performed to the ships of foreign governments, when they would have been 
liberally rewarded for similar services performed for such ships belonging to their own. 


But this award was made with the consent of the Netherlands Ambassador to the 
court of St James. This aspect of the case, where the award resulted out of a 
consensual order, appears to have troubled Lord Campbell in later years. This will 
be mentioned later. 

The judgment of Sir William Scott, was however well supported by authority 
borrowed from the 18th century. Equally reasoned was Sir Robert Phillimore’s 
judgment in 1873 in The Charkieh.* In that decision, the English Court of 
Admiralty denied a claim of sovereign immunity to the Khedive of Egypt whose 
steamship ‘The Charkieh’ had negligently collided with the plaintiffs vessel ‘Batavier’ 
rendering it an actual total loss. There was evidence that “The Charkieh’ had carried 
a cargo while under a charter to a British subject and had entered at the British 
customs as an ordinary cargo vessel. The commercial venture in which “The 
Charkieh’ was engaged became a key element in the decision to deny the Khedive 
of Egypt his claim for exemption from jurisdiction based on sovereign immunity. 

Both The Prins Fredrik and The Charkieh were clear examples of a restrictivist 
approach to sovereign immunity. Some authors” have written of a nexus of 
authority linking The Exchange with The Prins Fredrik, but upon a closer examination 
of the two cases, this assertion appears to be unsupportable. The Prins Fredrik was 
however, misinterpreted by Lord Campbell in De Haber v The Queen of 
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Portugal.* In that case Lord Campbell took The Prins Fredrik to represent the 
proposition that in the absence of consent, a foreign sovereign may not be impleaded 
in an English court. In The Prins Fredrik there was voluntary submission by the 
King of the Netherlands, in that his vessel was within the English jurisdiction. Further, 
the King of the Netherlands consented to the award made in favour of the salvors. 
The matter being an issue for the Admiralty Courts, the presence of the ship within 
the jurisdiction was sufficient for the purposes of jurisdiction. The claim there, was 
a claim in rem. Lord Campbell appears to have extended this view to a case in 1854, 
where he held that the Ambassador for Guatemala and New Granada to the court 
of St James was not impleadable in an English Court in a civil action for failing 
to pay a call by a company in which the Ambassador was a shareholder.” There 
Campbell CJ ruled that a public minister of a foreign state was not impleadable 
even in a commercial transaction without his consent. The thrust of his judgment 
is strongly absolutist.°° It was Lord Campbell’s interpretation of The Prins Fredrik 
that Brett LJ pressed into use in The Parlement Belge*' to commence the English 
doctrine of absolute immunity. It must, however, be said that such an interpretation 
of The Prins Fredrik was thoroughly misconceived. That interpretation of the case 
misses the central issue of The Prins Fredrik, which was primarily an armed ship 
and was sailing principally in the service of the King of the Netherlands while carrying 
a cargo. It was not clear as to whom the cargo belonged and in that condition there 
is no option but to presume that the cargo did belong to His Majesty, the King of 
the Netherlands. 

It had long been accepted under international law that an armed ship ‘constitutes 
a part of the military force of her nation; acts under the immediate and direct command 
of the sovereign; is employed by him in national objects.’ Armed ships are the 
sovereign’s own ships and are considered in law as being used exclusively for public 
purposes. These ships must, however be distinguished from a sovereign’s unarmed 
ships, which may sometimes be used for trading purposes, and at other times for 
public purposes. This may be as ferries for public transport or used in national 
emergencies or sailing under a charterparty having been chartered to a private 
carrier.® This distinction between armed ships and unarmed ships of the sovereign 
carrying commercial cargo is a crucial distinction that must be drawn before con- 
sidering the application of sovereign immunity. If immunity was allowed in both 
these types of cases then clearly an absolutist doctrine would have been established. 
If immunity was allowed only for armed ships or ships owned by the sovereign 
(but not where they are used for commercial purposes) such as his pleasure yachts 
— then the restrictivist view would have taken root. The unfortunate fact was that 
the courts in the late 19th and early 20th centuries failed to draw this vital distinction. 
Ownership and control of a vessel rather than its nature and particular use became 
the key elements that the judges looked to in the equation for determining a justifi- 
cation for immunity. 

The move towards an absolutist approach to sovereign immunity took place, in 
the English law, as late as 1879 in The Parlement Belge. 
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The Parlement Belge: Its Implications 


The commencement of the absolutist view in the English common law may be found 
in Sir Robert Phillimore’s judgment in The Parlement Belge.* Indeed, this is the 
starting point of many difficulties and is therefore a case which deserves careful 
analysis. 

‘The Parlement Belge’ was a cross-channel steamer belonging to the Belgian 
Government. The steamer carried public mail, cargo and passengers, the cargo and 
passengers being carried for a fee which was credited to the Belgian Government. 
On one of her journeys, ‘The Parlement Belge’ collided with a tugboat, ‘The Darling,’ 
which was lying at anchor in the Dover harbour. An action in rem was commenced 
by the owners of “The Darling’ in the Admiralty Division. The owners of the steamer, 
the Belgian Government, raised the plea of sovereign immunity. Sir Robert 
Phillimore, at first instance," denied the plea and subjected the owners, as a bar 
to jurisdiction, to the Court of the Admiralty: 


The Parlement Belge is a packet conveying certain mails and carrying on a considerable 
commerce, officered, as J have said by Belgian officers and flying the Belgian pennon. Can 
such a vessel so employed be entitled to the privileges of a public ship of war? ... [a] 
distinction might well apply to property like public ships of war held by the sovereign jure 
coranae ... it would not include a vessel engaged in commerce, whose owner is ... strenue 
[sic] mercatorem agens. Upon the whole, I am of opinion that neither upon principle, 
precedent, nor analogy of general international law, would I be warranted in considering 
the Parlement Belge as belonging to that category of public vessels which are exempt from 
process of law and all private claims.*® 


Sir Robert distinguished two types of sovereign activities, the public acts of the 
sovereign, which undoubtedly fell within the area of sovereign immunity, and trading 
or commercial activities, which fell outside the area of sovereign immunity. As 
‘The Parlement Belge’ was primarily a trading vessel (although it did carry mail 
between Dover and Ostend), the claim to immunity failed. 

The Belgian Government appealed that decision to the Court of Appeal.*’ It must 
be emphasised that the critical issue before the Court of Appeal, was not the distinction 
between a ship used for trading or commercial purposes and a ship used for public 
purposes and the effect such a distinction would have upon the doctrine of sovereign 
immunity. The appeal proceeded squarely on the premise that ‘The Parlement Belge’ 
was performing a public and national service for the Belgian sovereign and was, 
therefore, not a trading vessel. Brett LJ who delivered judgment for the court stated 
the issue as follows: 


Has the Admiralty Division jurisdiction in respect of a collision to proceed in rem against, 
and, in case of non-appearance or omission to find bail, to seize and sell, a ship present in 
this country, which ship is at the time of the proceedings the property of a foreign sovereign, 
is in his possession, control, and employ as by means of his commissioned officers, and is 
a public vessel of his state, in the sense of its being used for purposes treated by. such sovereign 
and his advisers as public national services, it being admitted that such ship, though 
commissioned, is not an armed ship of war or employed as a part of the military force of 
his country?*® 
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Guided by this formulation, the court proceeded to examine a number of cases* 
involving the property of a sovereign used primarily for public or national purposes. 
Relying on these precedents, Brett LJ correctly concluded: 


The principle to be deduced from all these cases is that, as a consequence of the absolute 
independence of every sovereign authority ... each and every one declines to exercise by 
means of its courts any of its territorial jurisdiction over the person of any sovereign or 
ambassador or any other state, or over the public property of any state which is destined 
to public use. 


The question as to whether immunity should lie for a vessel not engaged in a 
public purpose and loaned by a sovereign was never an issue before any Court of 
Appeal. Yet, as an afterthought, Brett LJ did refer to ‘the problem of the trading 
vessel’: 


But it is said that the immunity is lost by reason of the ship having been used for trading 
purposes. As to this, it must be maintained either that the ship has been so used as to have 
been employed substantially as a mere trading ship and not substantially for national purposes, 
or that a use of her in part for trading purposes takes away the immunity, although she is 
in possession of the sovereign authority by the hands of commissioned officers, and is 
substantially in use for national purposes. 


Sir Robert Phillimore at first intance and Brett LJ on appeal were, therefore, 
generally agreed on the question of sovereign immunity regarding a ‘trading vessel’: 
they both appear to hold that sovereign immunity would not attach to such a vessel. 
To Sir Robert Phillimore, “The Parlement Belge’ was a trading vessel and, therefore, 
sovereign immunity did not apply to it. Brett LJ, however, assumed® that “The 
Parlement Belge’ was not a trading vessel but a vessel used for public or national 
purposes, and he accordingly reached the opposite conclusion. While the fact that 
“The Parlement Belge’ was regarded as a trading vessel was central to the decision 
at first instance, the presumption that it was a vessel used for public purposes was 
equally central to the decision on appeal. Accordingly, Brett LJ’s view on the position 
of a trading vessel was obiter. 

The Parlement Belge was not, then, an authority for a general rule of sovereign 
immunity.“ It does not support the view that a sovereign may claim immunity 
generally for both his trading activities and public acts. But, in The Porto 
Alexandre ,® the Court of Appeal misunderstood the ratio of The Parlement Belge. 
It felt bound to follow its own previous decision which it misconstrued as laying 
down a broad order of absolute sovereign immunity for any ship owned or under 
the control of a foreign sovereign. The ‘Porto Alexandre,’ a vessel owned by the 
Portuguese Government but used solely for trading purposes ran aground in British 
waters. A writ in rem was issued by the tug owners to recover payment for salvage 
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services. At least two members of the Court of Appeal upheld the claim of sovereign 
immunity because they considered that The Parlement Belge made no distinction 
between acta imperii and acta gestionis.© 

In 1938, in The Cristina, Lord Maugham correctly formulated a ratio decidendi 
for The Parlement Belge: 


My Lords, I cannot myself doubt that, if The Parlement Belge had been used solely for trading 
purposes, the decision would have been the other way. Almost every line of the judgment 
would have been otiose if the view of the court had been that all ships belonging to a foreign 
government, even if used for commerce, were entitled to immunity ... for my part, I can 
see no sufficient reason for not following, in the case of a state-owned vessel, being neither 
a ship of war nor in any true sense a vessel publicis usibus destinata, the decision of Sir 
Robert Phillimore.® 


He also stated most cogently the arguments against upholding an absolute doctrine 
of sovereign immunity: 


Half a century ago foreign governments very seldom embarked in trade with ordinary ships, 
though they not infrequently owned vessels destined for public uses, and, in particular, hospital 
vessels, supply-ships, and surveying or exploring vessels. There were doubtless very strong 
reasons for extending the privilege long possessed by ships of war to public ships of the nature 
mentioned. But there has been a very large development of state-owned commercial ships 
since the Great War, and the question as to whether the immunity should continue to be given 
to ordinary trading ships has become acute. Is it consistent with sovereign dignity to acquire 
a tramp-steamer and to compete with ordinary shippers and ship-owners in the markets of 
the world? Doing so, is it consistent to set up the immunity of a sovereign, if, owing to the 
want of skill of captain and crew, serious damage is caused to the ship of another country? 
Is it also consistent to refuse to permit proceedings to enforce a right of salvage in respect 
of services rendered, perhaps at great risk, by the vessel of another country? Is there justice 
or equity, or for that matter, is international comity being followed, in permitting a foreign 
government, while insisting on its own right of indemnity, to bring actions in rem or in 
personam against our own nationals? 


My Lords, I am far from relying merely on my own opinion as to the absurdity of the position 
which our courts are in if they must continue to disclaim jurisdiction in relation to commercial 
ships owned by foreign governments. The matter has been considered over and over again 
of late years by foreign jurists, by English Lawyers, and by business men, and with practical 
unanimity they are of opinion that, if governments or corporations formed by them choose 
to navigate and trade as ship-owners, they ought to submit to the same legal remedies and 
actions as any other ship-owner.® 


But, notwithstanding the vigourous support lent by Lord Macmillan® and 
Thankerton” it was the absolutist theory advanced in the judgment of Lord Atkin’! 
(who rested his thesis on The Parlement Belge), and supported by Lord Wright, 
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which prevailed.” The views of Atkin and Wright have been the subject of 
considerable judicial? and academic” criticism. 

In subsequent decisions, particularly in the Privy Council,” English judges did 
express grave doubts as to the historical accuracy of the absolutist view of sovereign 
immunity. They were also concerned about its apparent injustice. However, it was 
not until Lord Denning’s speech in Rahimtoola v Nizam of Hyderabad™ that the 
doctrine of sovereign immunity was correctly traced back to its eighteenth century 
origins in Nabob of the Carnatic v East India Company.” Sovereign immunity has 
been associated with acta in jure imperii simply because sovereign functions of a 
state are best regulated through diplomacy and not through judicial determinations 
made by municipal courts. A distinction has naturally been drawn betwen acta in 
jure imperii and acta in jure gestionis. The distinction could accurately be restated 
as one between the sovereign and the non-sovereign functions of a state or its agents. 
Lord Denning drew his distinction at the end of his speech in the Rahimtoola case: 


[W]hat would be the position if the transaction had taken place, not between the Finance 
Minister of Hyderabad and the Foreign Secretary of Pakistan, but between the Finance Minister 
of Hyderabad and the Foreign Secretary of Great Britain? ... Would an action lie in our 
courts for the return of the money? Clearly not, the transaction was more in the nature of 
a treaty than a contract or a trust. Reference would be made to such well-known cases as 
Nabob of the Carnatic v East India Company® 


The dignity of the sovereign is secured by rendering its sovereign attributes 
immune; but that dignity is not involved in those commercial transactions of the 
sovereign which bring it under the municipal law of another state. What is necessary 
is to obtain a determination from the courts as to whether a particular dispute concerns 
an attribute of sovereignty. If that is the case, the dispute must be resolved by 
diplomacy, and not by litigation. The English courts appear to have taken this 
view” at least as early as the middle of the eighteenth century. Even Lord Atkin, 
in The Cristina, did not assert that a trading activity of a sovereign state was an 
attribute of its sovereignty — his view was that a claim of sovereign immunity as 
a bar to jurisdiction would lie both for trading and non-trading activities of a state. 
But, returning to Lord Denning’s view in the Rahimtoola case, it is clear that the 
courts had, from ancient times, always maintained a distinction between acts which 
are jure imperii and acts which are jure gestionis, restricting a claim for immunity 
from jurisdiction to the former and excluding it from the latter. 

Historically then, the absolute view is devoid of authority. The immunity of the 
sovereign was in fact a limited one. This emerges clearly from the writings of Vattel 
and Bynkershoek, to which Marshall CJ made reference, without comment, in The 
Exchange. The immunity was restricted to the sovereign’s public acts and did not 
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extend to acts jure gestionis, into which category his trading activities, together 
with his trading vessels, fell. Such activities are not within his sovereign attributes 
and these are what in Roman jurisprudence were properly terms as the Imperium. 
The Parlement Belge clearly supported that restrictivist view, which indeed was 
traceable to the Private International Law of the eighteenth century, to classical 
jurists of that period — in particular, to the two classical jurists, Vattel and 
Bynkershoek. 

It was however, in The Porto Alexandre,® that all three judges of the court of 
appeal thought that they were bound by their previous decision in The Parlement 
Belge. They further thought that case supported the restrictivist view. They were 
clearly correct in their first proposition but they did commit a grave error in their 
second. An error that was later to be perpetuated for the next 46 years —-until The 
Philippine Admiral® came before the Judicial committee of the Privy Council. The 
narrow construct of judicial reasoning that characterised the judgment of the Court 
of Appeal in The Porto Alexandre may be seen in the following passage from Bankes 
LJ’s judgment: 


The function of this court in this particular case is to decide whether it is covered by The 
Parlement Belge. 1 think it is, and it is therefore not necessary or desirable that the court 
should enter upon a discussion of the wider question at this stage, or consider, the importance 
of other views that may be taken.* 


Both the judgments of Warrington® and Scrutton LJJ,** as did Bankes LJ, pro- 
ceeded upon the supposition that The Parlement Belge was decided upon the premise 
that the common law doctrine of sovereign immunity as a bar to jurisdiction espoused 
an absolutist theory. 

On the western shores of the Atlantic the impact of Marshall CJ’s judgment in 
The Schooner was being acutely felt. 

In Ex parte Muir,® ‘The Gleneden’ which was a privately owned vessel had 
been requisitioned by the British Government. ‘The Gleneden’ collided with ‘The 
Muir’ and its owners had ‘The Gleneden’ seized upon a writ in rem. The US Supreme 
Court while conceding that the British Government was entitled to a claim of 
sovereign immunity refused that claim made by private counsel appearing as amici 
curiae on behalf of the British Embassy, on the grounds that the British Government 
had not supported that claim with proof that “The Gleneden’ was in fact subject 
to a requisition order. 

Again in The Pesaro,® a consignment of artificial silk was shipped from Italy 
to a US port. The vessel was a merchant ship and was owned by the Italian 
Government. The consignment was lost and the consignees sought the seizure of 
the vessel upon a writ in rem. The US Supreme Court recognising the authority 
of The Exchange expanded the application of sovereign immunity to merchant vessels 
owned and operated by sovereigns. Merchant vessels are such that the usual purpose 
for which they are put into use is for commercial or trading purposes. 

While expanding the application of The Exchange to merchant vessels, Van 
Devanter J wrote: 
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The decision in The Exchange therefore cannot be taken as excluding merchant ships held 
and used by a government from the principles there announced. On the contrary, if such 
ships come within the principles, they must be held to have the same immunity as warships, 
in the absence of a treaty or statute of the United States evincing a different purpose.*’ 


The US Supreme Court equated the significance of state owned trading vessels 
to armed naval vessels. Van Devanter J justified this equation in the following words: 


We think the principles are applicable alike to ships held and used by a government for a 
public purpose, and that when, for the purpose of advancing the trade of its people or providing 
revenue for its treasury, a government acquires [men] and operates ships in the carrying trade, 
they are public ships in the same sense that warships are. We know of no international usage 
which regards the maintenance and advancement of the economic welfare of a people in time 
of peace as any less a public purpose than the maintenance and training of a naval force.*8 


In The Navemar* it was alleged that the Spanish Government had unlawfully 
seized the ship while it was in the ownership and possession of the applicants through 
its crew. The applicants therefore claimed to be entitled to its possessions. A writ 
in rem was issued for the ship’s seizure. The facts are more in line with The Exchange 
and the United States Supreme Court invited the Spanish Government to establish 
that the vessel was in their possession. Stone J wrote: 


Admittedly a vessel of a friendly government in its possession and service is a public vessel 
even though engaged in the carriage of merchandise for hire, and as such is immune from 
suit in the courts of the United States.” 


Again in Ex parte The Republic of Peru,” the Ucayali, which was owned by the 
Peruvian Government was on charter to the applicants to transport a consignment 
of sugar from a Peruvian port to New York. There was a breach of that charterparty 
and the charterers had the vessel seized upon a writ in rem. By a majority the US 
Supreme Court, following The Exchange ordered the vessel to be released, while 
recognising the right of the Peruvian Government to claim sovereign immunity as 
a basis for denying the jurisdiction of American Courts. For the majority, Chief 
Justice Stone wrote: 


The principle is that courts may not so exercise their jurisdiction, by seizure and detention 
of the property of a friendly sovereign, as to embarrass the executive arm of the government 
in conducting foreign relations.” 


The Republic of Mexico v Hoffman,” in 1945, raised some important issues in 
the United States Supreme Court. The ‘Baja California’ which was owned by the 
government of Mexico was under a demise charter to a private shipper. While in 
Mexican waters the vessel negligently collided with ‘Lottie Carson’ inflicting that 
vessel with considerable damage. While the ‘Baja California’ was visiting southern 
California, the owners of ‘Lottie Carson’ had the offending vessel seized under a 
writ in rem. The US government advised the District Court of Southern California, 
from which court the writ was issued, that the ‘Baja California’ was owned by the 
Mexican Government, but it did not claim sovereign immunity as a bar to the Court’s 
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jurisdiction. That claim was, however, claimed by the Mexican Ambassador to the 
United States. It might be recalled that, both in The Pesaro and in The Navemar, 
the vessels there in question were owned and possessed by governments. The US 
Supreme Court in each of those cases allowed the claim of sovereign immunity 
notwithstanding the fact that in each case the vessel was being used for trading 
purposes. In the present case, the fact that the ‘Baja California’ was not in the 
possession of a sovereign albeit owned by one — The Mexican Government — and 
the further point that the government of the US had not recommended the recognition 
of sovereign immunity to the court, were together considered as sufficient justification 
to refuse the Mexican ambassador’s claim for immunity from jurisdiction. Chief 
Justice Stone therefore concluded: 


Whether this distinction between possession and title may be thought to depend upon the 
aggravation of the indignity where the interference with the vessel ousts the possession of 
a foreign state ... it is plain that the distinction is supported by the overwhelming weight 
of authority. More important, and we think controlling in the present circumstance, is the 
fact that, despite numerous opportunities like the present to recognise immunity from suit 
of a vessel owned and not possessed by foreign government, this government has failed to 
do so. We can only conclude that it is the national policy not to extend the immunity in the 
manner now suggested, and that it is the duty of the courts, in a matter so intimately associated 
with our foreign policy and which may profoundly affect it, not to enlarge an immunity to 
an extent which the government, although often asked, has not seen fit to recognise.” 


What the present dispute concerning the ‘Baja California’ decides may appear 
to be a little strange to English lawyers. It appears from Stone CJ’s judgment that 
the Executive arm of government in the US has the power to advise the judiciary 
as to what it should do with regard to a claim for sovereign immunity. The judiciary 
it appears are bound to follow such advice to avoid embarrassing the government 
of the day. This stands on its head the position in the English Law. The role of 
the Executive arm of government in the English Law is to inform the courts as to 
whether the government of the day in the United Kingdom recognises a particular 
regime as being sovereign.” Thereafter, it is left for the judges to decide whether 
the claim for immunity should be granted. This would naturally depend on the facts 
of the situation in each case. This difference of approach in the US is important, 
for it diminishes the role of the courts in matters raising sovereign immunity.. 

As a concluding line regarding the absolutist approach, it might be mentioned, 
that on both sides of the Atlantic, the absolutist view of sovereign immunity arose 
out of cases concerning ships raising admiralty jurisdiction. This might be due to 
the fact that the principle lines of communication in the 19th century were through 
the mediation of ships and these were mostly owned and possessed by sovereign 
states. The conveyance of postal packets and cargo such as silks, spices and slaves, 
were matters that were intimately connected with the interests of sovereign states. 
These interests were there in the previous centuries too, but Europe and the New 
World having suddenly come ablaze with commerce in the 19th century, ships, 
whether used for trading purposes or as armed vessels, became a part of the vital 
interests of states, and therefore, it was seen as objects that bore the imprimatur 
of sovereign authority. It is in this sense that the US Supreme Court in The 
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Pesaro% thought that the ‘advancement of the economic welfare of a people in 
time of peace as any less a public purpose than the maintenance and training of 
a naval force.’ 


The History of the Restrictivist Theory of Sovereign Immunity 
The Antecedents 


One of the early decisions on sovereign immunity to which Lord Denning made 
reference in his trend setting speech in The Nizam of Hyderabad v Rahimtoola” 
was The Nabob of the Carnatic v East India Company.” The Nabob of the 
Carnatic was the ruler of a principality within the sub-continent of India. He had 
entered into a treaty with The British East India Company. Under that treaty certain 
moneys were due to the Nabob. By this action The Nabob sought an order from 
the Chancery Division to have the company account for the money as a right in 
equity. The court refused that request on the grounds that the dispute brought into 
question a treaty between two sovereigns and as such was not subject to municipal 
law. Both The Nabob and the company were British subjects but the treaty was 
one they had entered into in their capacity as sovereigns. Lord Eyre observed: 


We are all satisfied, that the bill must be dismissed. It is a case of mutual treaty between 
persons acting in that instance as states independent of each other and the circumstance, that 
the East India Company are mere subjects with relation to this country, has nothing to do 
with that. That treaty was entered into with them, not as subjects, but as a neighbouring 
independent state, and is the same, as if it was a treaty between two sovereigns; and conse- 
quently is not a subject of private, municipal, jurisdiction.” 


Lord Eyre, indicated in the next passage that the Law would be different if the 
undertaking was not a treaty obligation but a mercantile obligation. Lord Eyre, said, 
‘jt was not mercantile in its nature, but political’ '® The judgment, therefore, laid 
down the foundations for a restrictivist approach to sovereign immunity. The basis 
for allowing immunity was carefully spelt out as being limited to matters political, 
which Lord Denning 160 years later was.to formulate as questions which raised 
‘the legislative or international transactions of a foreign government, or the policy 
of its executive.’!' Thus immunity to such functions of the state as those that may 
be characterised as acta in jure imperii as distinct from those that fall under the 
category of acta in jure gestionis. The latter embodies such functions as the trading 
functions of a state for which the plea of sovereign immunity as a bar to jurisdiction 
was not available. Acta in jure imperii includes such functions of a state as those 
that concern the executive, legislative and international functions of a state. Such 
acts of a state which propagates development as distinct from trading, too fall within 
the ambit of an acta in jure imperii.'” The claim of sovereign immunity was 
therefore restricted to acta in jure imperii. 

The decision in The Nabob of the Carnatic was followed in The Secretary of State 
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for India v Sahaba‘ where the Privy Council held that the respondent, the widow 
of the late Rajah of Tanjore (the ruler of the principality of Tanjore) could not sue 
the British East India Company for confiscating the property of the Rajah after his 
death. The Rt Hon Lord Kingsdown declared that: 


The general principle of law was not, and indeed it could not, with any colour of reason 
be disputed. The transactions of independent States between each other are governed by other 
laws than those which municipal courts administer. Such courts have neither the means of 
deciding what is right, nor the power of enforcing any decision which they may make. !% 


Again in The Ex-Rajah of Coorg v East India Company" the respondents tres- 
passed into the principality of Coorg, ousted its ruler and annexed his principality. 
Further it was alleged that the invading army had destroyed a Promissory Note for 
a very large sum of money (653,140 rupees). That sum of money had been lent 
by the Ruler of Coorg, the appellant, to the East India Company for which the latter 
had issued the Promissory Note. The action was brought not for waging war against 
the principality of Coorg but for the recovery of money. The Master of The Rolls, 
Sir John Romilly, declined to entertain the action. He explained his decision in this 
way: 


Now these circumstances, in my opinion, amount to a taking possession of the Notes on the 
part of the defendant in the exercise of their sovereign and political power. It is clear that 
this act of taking possession of the Notes was not of mercantile character. It was not as 
merchants that they could have taken or retained them, and if this be so, as in my opinion 
itis ... if falls within the rule laid down and the cases cited in the case of The Rajah of 
Tanjore. !6 107 


The judgment drew a distinction between a sovereign act and a trading act. The 
seizing of the Promissory Notes was characterised as a sovereign act, which clearly 
it was, and although it was a Tort it was nonetheless an act of a sovereign which 
could only have been answered by the use of force. Where the remedy is one of 
force the municipal courts have no role to play in adjudicating that dispute. The 
act is a sovereign act for which there is no legal redress from the municipal court. 
Rights declared by a sovereign, not as a part of the law of the land, but outside 
it'®’ are not cognisable in a court of law. All these matters raise sovereign acts.! 
In Cook v Sprigg, the plaintiffs claimed to be grantees of concessions made to 
them by the paramount chief of Pondoland. This concession was given before the 
territory was annexed by the British Government. The plaintiff by this action claimed 
a right to the concession. While refusing that right, Lord Halsbury LC in 1899 said: 


It is a well-established principle of Law that the transactions of independent states between 
each other are governed by other laws than those which municipal courts administer.!!! 
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It appears from a consistent line of authorities, which do not arise out of disputes 
concerning ships which therefore are outside the courts of Admiralty, that the appli- 
cation of sovereign immunity as a plea for exclusion from jurisdiction was limited, 
as from the eighteenth century, to sovereign acts and was not available to the sovereign 
when the dispute was concerned with trading, commercial or mercantile acts. This 
appears to be the correct determination for the status of that claim in the common 
law. Such a determination places the plea of sovereign immunity within a restrictivist 
frame, making the absolutist approach to sovereign immunity somewhat errant. The 
absolutist approach, as it was earlier shown, arose out of a misapplication of The 
Parlement Belge'" in the later decisions, such as in The Cristina.' Any refutation 
of the absolutist view therefore must arise from authorities that involve ships and 
that appears to have been done by the Privy Council'* in 1977 and by the House 
of Lords! in 1981. By doing so, the Privy Council and the House of Lords 
brought the notion of sovereign immunity in the common law into line with the 
eighteenth century view of limiting immunity to acta in jure imperii and excluding 
it from acta in jure gestionis. In the modern law the restrictivist approach applies 
to all disputes, whether they arise in the Admiralty concerning ships or to any other 
transactions of a sovereign. This coincides with a view expressed by Lord Denning 
in 1958 in The Nizam of Hyderabad v Rahimtoela,'"* in which he proposed that 
sovereign immunity should be limited to the ‘legislative or international transactions 
of a foreign government, or the policy of its executive.’ That means that the 
immunity should be restricted to acta in jure imperii. These decisions''" have laid 
the foundation for a restatement of the law concerning sovereign immunity. 


The Modern Law 


A re-statement of sovereign immunity must take into consideration the two divergent 
views of immunity, the absolutist view and the restrictivist view. As for the application 
of a claim for immunity in disputes not involving ships, Lord Denning laid down 
the law in Rahimtoola v The Nizam of Hyderabad." There, The Nizam’s financial 
secretary transferred over a million pounds lying in a British bank to the appellant. 
The appellant who was Pakistan’s High Commissioner to Britain received that sum 
of money under the authority of the Foreign Secretary of that country, for and on 
behalf of Pakistan. Alleging that his financial secretary had no authority to transfer 
the money to the appellant, The Nizam sued the British bank for the return of that 
money. The bank impleaded Rahimtoola, the appellant, as a second defendant. The 
appellant claimed the absence of jurisdiction based on sovereign immunity. The 
House of Lords held that the appellant as the representative of the Republic of 
Pakistan, was entitled to claim immunity. The basis for allowing that claim, which 
Lord Denning proposed, has now been followed in a number of later decisions. '° 
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He restricted the application of the claim ‘to legislative or international transactions 
of a foreign government, or the policy of its executive. ’!?!-!12 This means that 
immunity became restricted to acta in jure imperii, thus leaving acta in jure gestionis 
outside its ambit. Thus, he established in the common law the restrictivist approach 
to sovereign immunity in cases which did not involve the sovereign’s ships. 

The position of sovereign immunity pertaining to ships remained unresolved in 
the common law until The Philippine Admiral’? came before the Privy Council. 
There, the ship, The Philippine Admiral, was owned by the War Reparations 
Commission of The Philippine Government. This was a government agency which 
received and distributed war reparations paid by the Japanese Government. The 
ship was delivered to the Liberation Shipping Company which was under a conditional 
sales agreement to buy the vessel. The vessel thereafter was chartered by the 
Liberation Shipping Company to charterers who were a Hong Kong based company. 
While in the port of Hong Kong the vessel underwent repairs for which the Liberation 
Shipping Company became liable. In addition the company fell into arrears in its 
payment to The Commission. The Commission, thereafter, repossessed it. For most 
of the period of the charter agreement, The Philippine Admiral remained in dry 
dock, in Hong Kong, undergoing repairs. The Company realising its impecuniosity 
and the seriousness of the defects of the ship, cancelled the charter agreement. The 
repairers and the charterers brought reparation actions in rem for the cost of goods 
supplied and disbursements made for the ship and for the breach of the charterparty. 
The ship was subsequently arrested and the Supreme Court of Hong Kong ordered 
it to be appraised and sold. The Republic of the Philippines, as the principal of 
the Commission, applied for a stay of execution from that order.’ The matter 
finally reached the Privy Council." The Republic of the Philippines claimed 
sovereign immunity in support of a stay of execution. The Privy Council refused 
that claim. While dismissing the appeal brought by the Republic of the Philippines, 
Lord Cross who delivered the unanimous opinion of the Board, pointed out that 
the so called doctrine of absolute immunity was based upon a misinterpretation of 
The Parlement Belge and, after examining post war developments in other jurisdic- 
tions, Lord Cross said that the absolutist doctrine should have no place in English 
Jurisprudence. Lord Cross observed: 


In The Parlement Belge the Court of Appeal said that the court could not exercise jurisdiction 
over the public property of any state which is ‘destined for its public use,’ but it did not 
say that state-owned vessels engaged wholly or substantially in ordinary commerce must be 
regarded as property ‘destined to its public use.’ It was careful to leave that point open. !?6 


After reviewing the authorities, Lord Cross declared: 


Their Lordships turn now to consider what answer they should give to the main question 
raised by this appeal — whether or not they should follow the decision of the Court of Appeal 
in The Porto Alexandre. There are clearly weighty reasons for not following it. In the first 
place the Court decided that case as it did, because its members thought that they were bound 
to decide by The Parlement Belge whereas — as their Lordships think — the decision in The 
Parlement Belge did not cover the case at all. Secondly, although Lord Atkin and Lord Wright 
approved the decision in The Porto Alexandre the other three Law Lards who took part in 
The Cristina thought that it was at least doubtful whether sovereign immunity should extend 
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to state-owned vessels engaged in ordinary commerce. More over this Board in the Sultan 
of Johore case made it clear that it considered that the question was an open one. Thirdly, 
the trend of opinion in the world outside the Commonwealth since the last war, has been 
increasing against the application of the doctrine of sovereign immunity to ordinary trading 
transactions. Lastly, their Lordships themselves think that it is wrong that it should be so 
applied. In this country — and no doubt in most countries in the Western world — the state 
can be sued in its own courts on commercial contracts into which it has entered and there 
is no apparent reason why foreign states should not be equally liable to be sued there in respect 
of such transactions. !27 


Lord Cross was careful to confine the restrictivist doctrine applicable to a 
sovereign’s ships to actions in rem. He left the applicability of that doctrine, to 
ships where the action is one of in personam, open. While refuting the absolutist 
view in actions in rem, Lord Cross expressly retained its application to actions in 
personam. In that respect, he said: 


The rule that no action in personam can be brought against a foreign Sovereign state on a 
commercial contract has been regularly accepted by the Court of Appeal in England and was 
assumed to be the law even by Lord Maugham in The Cristina. It is no doubt open to the 
House of Lords to decide otherwise but it may fairly be said to be at the least unlikely that 
it would do so!?8 


It must, however, be pointed out that a year later, in the Court of Appeal, Lord 
Denning castigated Lord Cross for his ‘dismal forecast.’ In addition to that 
characterisation, Lord Denning found Lord Cross to be ‘out of line with the good 
sense shown in the rest of the judgment of the Privy Council.’ The application 
of sovereign immunity to in personam actions against a sovereign came before the 
House of Lords in 1981 in J Congreso."! 

The Cuban state enterprise in charge of selling sugar — Cubazucar — contracted 
to sell a quantity of sugar cif to IANSA, a Chilean state enterprise. The sugar was 
to be shipped upon Cuban ships owned by a Cuban state enterprise — Mambisa. 
During the currency of the contract, the Chilean coup d’état took place which replaced 
the administration of Allende with the administration of Pinochet. Disapproving 
this change which resulted in the death of Allende, the Cuban Government breached 
the contract by ordering the Cuban Government vessel, ‘The Marble Islands,’ which 
was discharging a consignment of sugar during the progress of the Revolution, at 
the port of Valparaiso, to stop discharing the cargo, and return to Cuba. The Captain 
of ‘The Marble Islands’ obeyed these instructions. In the present action the Chilean 
Government alleged that the owners of ‘The Marble Islands’ were liable in personam 
for causing the breach of contract. The ‘I Congreso,’ the Chilean Government alleged, 
was owned by Mambisa, the same Cuban Government agency that owned ‘The 
Marble Islands’ and in pursuant to section 3(4) of the Administration of Justice Act, 
1956, the Chilean Government sought the arrest of the sister ship ‘I Congreso.’ 
The action was in personam and the Cuban Government claimed as a sovereign, 
immunity from jurisdiction, and therefore sought to have the order to seize the ‘I 
Congreso’ set aside. Adopting the restrictive view of immunity, the House of Lords 
held that the Cuban Government might be impleaded in all matters which arose out 








127 ibid pp232-233. 

128 [1977] AC 373, 402. 

129 Trendtex Trading Corporation v Central Bank of Nigeria [1977] QB 529. 
130 [1977] QB 529, 550. 

131 [1981] 3 WLR 328. 
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of the trading transaction and therefore the order to seize was recognised as a valid 
order issued by a court with jurisdiction over the ship. Lord Wilberforce wrote: 


Until 1975 it would have been true to say that England, almost alone of influential trading 
nations (United States of America having changed its position under the Tate letter in 1952) 
continued to adhere to a pure, absolute, doctrine of state immunity in all cases. The classic 
formulation was of Lord Atkin in ... The Cristina ... In 1977 there were reported two 
landmark cases The Philippine Admiral ... and Trendtex Trading Corporation Ltd v Central 
Bank of Nigeria [1977] QB 529. In The Philippine Admiral the ... Privy Council ... decided 
to apply the ‘restrictive’ doctrine to an action in rem against a state-owned trading vessel. 
It was further commented that it was open to the House of Lords to move away from the 
absolute rule of immunity in actions in personam. Sitting in this House I would unhesitatingly 
affirm as part of English law the advance made by The Philippine Admiral ... with the 
reservation that the decision was perhaps unnecessarily restrictive in, apparently, confining 
the departure made to actions in rem. In truth an action in rem as regards a ship, . .. is itself, 
in addition an action in personam ... The effect of The Philippine Admiral if accepted, as 
I would accept it, is that as regards state-owned trading vessels, actions, whether commenced 
in rem or not, are to be decided according to the ‘restrictive’ theory. !3? 


Thus, the House of Lords proclaimed the restrictive approach to sovereign 
immunity as applicable to all actions, both in rem and in personam pertaining to 
state owned trading vessels. That was the ratio decidendi of I Congreso. However, 
the House by adopting Lord Denning’s judgment in the Court of Appeal in the 
Trendtex Trading Corporation Ltd v Central Bank of Nigeria'® found that the 
restrictive approach was a generally accepted view of sovereign immunity in modern 
international law. Therefore, Lord Wilberforce wrote: 


The other landmark authority (Trendtex ...) a decision of the Court of Appeal, established 
that, as a matter of contemporary international Law, the ‘restrictive’ theory should be generally 
applied ... Its value in the present case lies in the reasoning that if the act in question is 
of a commercial nature, the fact that it was done for government or political reasons does 
not attract sovereign immunity.!* 


The House of Lords in J Congreso, in 1981, refuted the absolute view of sovereign 
immunity for state-owned trading vessels, dating back to The Parlement Belge'* 
and The Porto Alexandre." In its place the House introduced the restrictivist view, 
both for in rem and in personam actions against the sovereign with reference to 
his trading vessels. 

In the United States of America, the absolutist view which dated back to The 
Schooner v M’Faddon remained firmly entrenched until The Tate Letter," of May 
1952, was written, relating to a change of policy of the government of the United 
States of America in the granting of sovereign immunity to foreign governments. 
That letter was written by Jack Tate, who then was the Acting Legal Adviser to 
the United States Department of State, and was addressed to the Acting Attorney- 
General of the US Philip Pearlman.'* In that letter, Tate informed Pearlman that 
the United States Government would thereafter restrict the grant of immunity to 





132 ibid pp334—335. 

133 [1977] QB 529. 

134 [1981] 3 WLR 328, 335. 

135 (1880) 5 PD 97. 

136 [1920] Probate 30. 

137 The Tate letter was reproduced in Alfred Dunhill of London v Republic of Cuba 96 S Ct 1854 p1869 
Appendix (1976). 

Alfred Dunhill of London v Republic of Cuba, ibid Victory Transport Inc v Comisaria General de 
Abastecimientos Y Transportes (The Hudson) 336 F 2d 354 (2nd Cir 1964). 
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acta in jure imperii and would not grant immunity to acta in jure gestionis. This 
letter provided the justification in subsequent decisions for adopting a restrictivist 
approach to sovereign immunity, not only in cases involving state-owned vessels, 
but in all acts that a foreign government does which are of a commercial nature, 
although they may have been done for governmental or political reasons. The Tate 
letter in 1952 changed the law of the US as a series of decisions commencing 
from The Nizam of Hyderabad in 1957 and ending in the Z Congreso'? in 1981, 
did for English Law. 

Despite the introduction of the State Immunity Act 1978 in the UK, the common 
law through its powers of expansion and elucidation reached the desired goal of 
restrictivism in a logical and consistent manner. The path taken by the judges of 
the common law courts was generative in nature, which helped in the evolution 
of the restrictivist view within the framework of judicial precedent. Such judicial 
activism is always preferable to legislative activism. For the courts must always 
be called upon to interpret the statutes and in interpreting them, the courts would 
invariably examine the common law and its precedents. This, the courts do, so as 
to ensure that a correct interpretation is given to the dextrous product of the legislature. 
To that extent, despite the statutes, the common law precedents will continue to 
play an important part in fashioning the modern law of sovereign immunity. 
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A Critique of Criminal Causation 


Alan Norrie* 


[T]he principles [of causation] to be found in the common law .. . are reasonably well settled 
and can be stated quite shortly.'~? 


hitherto the judges have made little progress in establishing [the] principles [of imputation]”? 


Introduction 


What happened between 1983 and 1989 to occasion this turnaround in the fortunes 
of the criminal law’s conception of causation? The answer is nothing, and the 
argument of this paper will be that Williams’ assessment of the position is much 
closer to the mark than that of the Law Commission. As a result, the Law Commis- 
sion’s own recent analysis, in restating the common law, only succeeds in replicating 
its confusions.* To take the discussion of the refusal of a live-saving blood trans- 
fusion — one of two crucial examples on supervening cause* — the Commission’s 
argument does not properly support the conclusion advanced, that an original assailant 
has caused ensuing death. It is argued that the refusal is not sufficient in itself to 
be the legal cause of death, even if it is unforeseen and not reasonably foresee- 
able.* While it is obvious that a refusal to accept blood can only form part of a 
causal sequence leading to death where some prior act has occasioned a serious 
condition of bleeding, so that the refusal by itself can never be the sufficient cause 
of death, this is an observation concerning factual,’ not legal, causation, and does 
not address the question of whether the causation is to be imputed to the accused 
in law. What if the victim refused the transfusion out of spite for the accused? Would 
the Law Commission still maintain that the assailant had caused the death, given 
that the wound would remain a necessary condition, and the refusal could still not 
be said to be sufficient to cause death? Some indication of what might be the relevant 
means for breaking the factual chain of causation in such a case is necessary in 
order to distinguish, for example, the religious from the spiteful victim, but the 
Law Commission do not provide it. 


*School of Law, University of Warwick. 

This paper was presented at a BCL seminar on the ‘Philosophical Foundations of the Common Law’ in 
Oxford in November 1990. My thanks to all present for their very helpful comments, and particularly 
to Jeremy Horder, Stephen Shute and John Gardner. Thanks also to Peter Rush for comments on the paper. 


1—2 The Law Commission, A Criminal Code for England and Wales (Law Com No 177, 1989), comment 
to Clause 17, p 188. 

3 G. Williams, Textbook of Criminal Law (London: Stevens, 2nd ed, 1983) p 382. 

4 Forcomments on causation in the Code Bill, see Williams, ‘Finis for Novus Actus?’ [1989] CLJ 391, 
and C. Clarkson and H. Keating, Criminal Law: Text and Materials (London: Sweet and Maxwell, 
2nd ed, 1990) p 430. 

5 The other example, medical maltreatment, is discussed below at p 699. This paper deals with the 
problematic issue of supervening cause alone. 

6 Law Commission, op cit p 188, comments, para 7.17. 

7 The Law Commission say (example 17(iv), p 156): ‘The refusal of the transfusion may be unforeseen 
by D and not reasonably foreseeable, but it is not sufficient in itself to cause death. The death would 
not have occurred without the wound inflicted by D’ (emphasis added). In other words, this is a case 
of ‘but for’ causation. 

8 One answer, though I shall argue an inadequate one, is given by Hart and Honore, who claim that 
the relevant consideration is whether or not the victim’s act was voluntary: Causation in the Law 
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I suggest that in this example (and in the case of medical maltreatment, which 
is discussed below) the problem is that the Law Commission has sought to restate 
the common law principles as they emerge from the leading cases, believing them 
to be essentially adequate. In so doing, however, they can only include the difficulties 
that exist within the law. What is the answer to this problem? Traditionally, lawyers 
and academics have sought to resolve the problems of legal doctrine by engaging 
in deeper conceptual rationalisations and reconciliations of the surface tensions and 
contradictions of the law. The outstanding illustration of this in the field of causation 
is the work of Hart and Honore, which is examined below. More recently, however, 
some academics have begun to question the value of such an approach, and to argue 
that it would be more fruitful as a means of understanding the nature and development 
of legal doctrine to recognise that the surface contradictions of the law are not to 
be overcome by a more sophisticated ratiocination, but are rather founded upon 
deeper tensions and contradictions within the form of law itself. This position, which 
is adopted here,’ draws its conviction from the observation that even the most 
sophisticated traditional treatises are often unsuccessful in overcoming the problems 
in law that they identify. Thus, it will be argued that for all its analytical strength, 
Hart and Honore are unable to provide a sound philosophical basis for the criminal 
law of causation in their Causation in the Law, and that another, more critical, analysis 
is required to explain, if not to rationalise, the vagaries of the law in this area. 


A Critical Approach to Criminal Law 


It is surprising that criminal law, unlike, for example, the law of contract,'° has 
attracted little critical attention. The most noteworthy argument is that of Kelman" 
whose claim is that for all the intellectual enquiry that has gone into the criminal 
law, the attempt to present it as a potentially rational process of law creation and 
application is bogus. In reality, criminal law is essentially contradictory, and the 
contradictions are only managed by a set of rhetorical and conceptual devices" that 











(Oxford: OUP, 2nd ed, 1985) p 361. The relevant case, R v Blaue [1975] 3 All ER 446 is also discussed 
below at p. 695, 

9 This article is part of a broader critical enquiry into the conceptual foundations of the criminal law 
and the philosophy of punishment. With Hart (Punishment and Repsonsibility (Oxford: Clarendon, 
1968)) I agree that there is a deep homology between the work of the philosopher and the lawyer, 
but against him, I argue that the connection revolves around the repetition of unresolved contradictions, 
not their resolution through rationalisation. See my Law, Ideology and Punishment (Dordrecht: Kluwer, 
1991). This present paper will appear in different form in a book entitled Crime, Reason and History, 
to be published in the Weidenfeld Law in Context series. 

The analysis rests upon a non-atomistic view of social life as involving an analytic duality of individual 
powers and social causes. A theoretical underpinning for this perspective is provided philosophically 
by R. Bhaskar, The Possibility of Naturalism (Brighton: Harvester, chs 2, 3, 1979); and in psychology, 
by the work of Rom Harre (R. Harre, Personal Being (Oxford: Blackwell, 1983); R. Harre, D. Clarke, 
N. De Carlo, Motives and Mechanisms (London: Methuen, 1985)), though these are not referred to 
in the text. 

10 H. Collins, The Law of Contract (London: Weidenfeld, 1986); J. Adams and R. Brownsword, 
Understanding Contract Law (London: Fontana, 1987). 

11 ‘Interpretive Construction in the Substantive Criminal Law’ (1981) Stanford Law Review 591. See 
also D. Nelken, ‘Criminal Law and Criminal Justice: Some Notes on their Irrelation’ in I. Dennis, 
Criminal Law and Justice (London: Sweet and Maxwell, 1987), and ‘Critical Criminal Law’ 14 Jo 
Law and Society 105; and N. Lacey, C. Wells and D. Meure, Reconstructing Criminal Law (London: 
Weidenfeld, 1990). Lacey et al, pp 26—27, briefly discuss causation in a way similar to the argument 
presented here. See also my Law, Ideology and Punishment, op cit chs 7(3), 8. 

12 Kelman identifies ‘unconscious interpretive constructs’ involving the broadening and narrowing of 
time frames, the disjoining and unifying of accounts, and broad and narrow views of the defendant 
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lawyers use consciously or unconsciously to cover the gaps in their accounts. Legal 
reasoning is essentially an open process in which decisions are reached in a haphazard 
way as judges and academic lawyers choose, on non-legal grounds, to go one way 
or another on the basis of the rhetorical devices. 

Kelman’s approach is a salutary corrective to the predominantly rationalist and 
positivist accounts of criminal law, and the methodology employed below owes 
something to it. Its weakness, however, is that it provides us with little more than 
a negative mirror image of the dominant approach, a form of intellectual ‘trash- 
ing’ which may be enjoyed for itself, but does not advance the critical analysis 
very far. It would be interesting to ask, for example, why the law adopts these 
concepts and rhetorics, and why does it get itself into the fixes that Kelman identifies? 
Why is it unable to overcome its contradictions? Kelman recognises the questions, 
but does not get beyond a crude answer that it is to do with questions of power 
and social class in a capitalist society.'* More precise connections between doctrine 
and broadly brushed sociological views are not properly specified. If we are going 
to advance critical analysis and provide answers to the questions posed above, we 
need a more historically rooted and theorised approach which can locate the legal 
problems in a broader intellectual context. 

To help address this problem," it is worth considering Horwitz’s analysis of the 
decline of the ‘objective theory of causation’ in tort law, an approach popular in 
the United States in the nineteenth century because of its individualist emphasis on 
the existence of one ‘natural’ cause for every event that occurs.’ Such a belief 
made it possible to assert individual liability for torts and to locate the law of tort 
firmly within the area of private law, but it came increasingly under attack from 
both the Millian doctrine of the multiplicity of causes and from the legal doctrine 
of foreseeability. The leading proponent of the objective doctrine, Wharton, argued 
that the idea of a multiplicity of causes would lead to a selection of the legal cause 
of the tort on anti-capitalist grounds,” and he also opposed the growth of a 
foreseeability doctrine on related grounds. With regard to the latter, the growth 
of modern industry carried with it certain inherent risks to life and limb, so that 





and of her intent. Using these rhetorical constructs, judges are able to flip one way or another in 
terms of the responsibility of the accused. Thus, the broader the time frame, the more likely it is 
that the judge will be able to identify a conscious act setting a course of events in motion leading 
to a crime, while the broader the view of the defendant that is taken, the more likelihood there is 
of identifying some factors in her biography that would allow for an excusing or mitigating defence. 
Behind these devices, there lie two conscious interpretive constructs within judicial discourse, freewill 
versus determinism, and rules versus standards. These concepts are more or less articulated within 
law as ‘dilemmas’ for the law in practice, but Kelman’s point is that the decision to recognise an 
individual as free or determined, or whether to go for a broad or narrow rule, remains one that is 
underdetermined within legal discourse, and is therefore employed haphazardly to achieve a result 
desired on other, non-legal grounds. 

13 One possible ‘bottom line,’ says Kelman, is that he has constructed a piece of ‘winking dismissal: 
Here’s what they say, this is how far they have gotten. You know what? There’s not much to it.’ 
(ibid p 673.) 

14 op cit pp 611, 616, 640, 670—671. 

15 A full account of what is required here would address the development of the different criminal law 
forms out of the ideology of the Enlightenment in the first half of the nineteenth century, and show 
the way in which this liberal individualist ideology was given specific shape by the construction of 
crime as a social problem concerning the conduct of the lower classes. I deal with this at some length 
in my forthcoming work, Crime, Reason and History (above, n 9). A sketch of the position will appear 
in ‘Towards a Critique of Criminal Law’ in I. Grigg-Spall (ed), Critical Lawyers’ Handbook (London: 
Pluto, forthcoming). 

16 M.J. Horwitz, ‘The Doctrine of Objective Causation’ in D. Kairys (ed), The Politics of Law (1982). 

17 ‘Here is a capitalist among these antecedents; he shall be forced to pay.’ (ibid p 205.) 
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statistically, it was foreseeable that a certain number of injuries would result. Again, 
it would be the capitalist who would bear the financial brunt. Beyond that, the 
recognition of the multiplicity of causes and the interconnection between the nature 
of the society and the incidence of injury called into question the whole concept 
of tort as an individualistic, private law concept. Did not the future lie in private 
and public insurance, and of a severing of the question of injury from the concepts 
of cause and fault?’* 

This analysis is highly suggestive for thinking about causation in criminal law. 
As in tort, the emphasis is upon individual responsibility, and the question is always 
one of attributing causation to a particular actor: why this individual should be said 
to have been the cause of a particular injury or other effect, and not another. In 
tort law, the early confidence in an objective doctrine of causation gave way to 
a realist scepticism about the possibility of separating out ‘cause in law’ from ‘cause 
in fact’ on rational grounds, with concepts such as ‘proximity/remoteness’ and 
foreseeability being seen as no more than rationalisations of decisions taken on other 
grounds. In the absence of genuine concepts and in an industrial-political world 
that is ‘tortogenic,’ decisions about fault could only reflect the interests of powerful 
social agents in the society at large. Cannot the same be said of criminal law? We 
know that crime is a social phenomenon, and that, particularly as it is processed 
by the state, it is primarily a product of particular socio-economic contexts and 
classes.” The question suggested by Horwitz for the criminal law is this: in a 
society that is as much criminogenic as ‘tortogenic,’ is it possible genuinely to ‘fix’ 
individual responsibility through a conceptually adequate concept of causation? Or 
does the individualist focus of the criminal law, excluding the social context and 
nature of crime, necessarily lay up a set of intellectual problems for legal doctrine 
and its rationalisation? Could this historically rooted contradiction between legal 
form and social context be the basis for the problematic nature of causation doctrine? 

Through an analysis of the work of Hart and Honore, I will argue that it is. The 
position proferred in Causation in the Law, which I discuss more fully in the next 
two sections, is that the policy reductive argument against causation doctrine 
developed within American realism is wrong because it fails to take into account 
the existence of causal concepts employed in everyday life, and by judges, which 
properly capture a genuine morality of imputation and blame. To reductionism is 
counterposed a legal morality of individual responsibility.° My argument will be 
that the individualism of their analysis is an abstract individualism that identifies 
the individual responsibility of the agent only by refusing properly to take into account 
the social context without which any agency is in fact inconceivable, that is, by 
decontextualising it.?! It is a form of responsibility-imputation that can only operate 
by discounting the multiple and socially structured nature of causation. Yet because 
individual agency is literally inconceivable without a social context, the latter 
continuously and persistently interrupts and has to be dealt with within their analysis. 
Accordingly, the only way to foreclose debates about the valid attribution of causal 
responsibility in individual cases is not to use causal concepts, which are ultimately 
inadequate for the task, but to import socio-political (‘policy’) grounds to establish 


18 Holmes, for example, recognised ‘the inclination of a very large part of the community ... to make 
certain classes of persons insure the safety of those with whom they deal.’ (ibid p 211.) 

19 cf Lacey, Wells and Meure, op cit pp 6—7. 

20 op cit pp Ixxvii—Ixxxi. 

21 For further discussion of decontextualisation and the mental element in criminal law, see my Law, 
Ideology and Punishment, op cit ch 7. 
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an artificial closure. Thus Hart and Honore are right, as against the policy- 
reductionist, to argue that there is a language of individual agency within the law 
which judges draw upon in their decisions, and which they therefore reflect in their 
own analysis, but they are wrong to think that that language is adequate to carry 
out the work of causal attribution. Because attribution lies on the fault line between 
the law’s abstract view of individual agency, and the social contexts within which 
individual agency is rooted (and by which it can validly be said to be ‘caused’ in 
the Hart and Honore sense), the question of legal causation must always ultimately 
rely upon a closure of the issue brought about ‘from outside,’ by ‘policy’ argu- 
ment.” This is the strength of the reductionist position, although it too quickly and 
erroneously identifies the part of the legal equation as a whole.” 


Causation in the Criminal Law: The Hart and Honore Way 


Hart and Honore extol ‘the distinctive form which the legal control of conduct takes’ 
as being ‘its primary appeal to individuals as intelligent beings who are assumed 
to have the capacity to control their conduct.’ Deferring its sanction until such an 
appeal has been revealed ineffective by the occurrence of crime, criminal law is 
a ‘form-of control that invites the subject’s obedience and so, by preserving the 
possibility of disobeying, maximises freedom within the framework of coercive 
sanctions.” This liberal theory of the maximisation of individual freedom requires 
a recognition of. the role of individuals as causal actors within the world, whose 
voluntary interventions ‘make a difference.’?5 

In causation, the central notion is of something which interferes with or intervenes 
in the course of events which would otherwise occur. Human beings are able to 
manipulate things, to move and change them, so that where an individual has acted, 
she is said to have caused any changes that occur, and responsibility for the changes 
can be imputed to her.” However, individuals become implicated in sequences of 
events, in chains of causes in ways that do not always permit us to impute responsi- 
bility. Where an abnormal contingency occurs after the act of an individual, or where 
there is a third party voluntary intervention, we no longer impute causal responsibility 
to the first actor. The intervention of an abnormal contingency reduces the agency 
of the first actor to that of a background factor: it is the abnormal contingency which 
now ‘makes the difference. ’?’ 


22 Hart and Honore recognise a role for policy argument at the edge of their account of the domain 
of causation (op cit pp xlii—lv, p 5). My argument is that if one probes their analysis, the socio-political 
judgment will be seen to be central to the constitution of the case law on supervening cause. In this 
paper, I use the terms ‘policy,’ ‘political’ and ‘socio-political’ interchangeably. ‘Policy’ is a common 
concept within criminal law which almost appears as a term of legal art, while being in reality an 
extra-legal ‘fix’ which closes down the range of possible determinations by what are necessarily open 
legal rules. It has the added merit of suggesting something consensual and apolitical, and conveniently 
masks the genuinely ‘political’ character of much judicial law-making. Such law-making is not, however, 
necessarily political in a narrow or explicit sense, hence the value of a broader term like ‘socio-political.’ 

23 This is not simply an eclectic position that includes ‘some individual causation, some policy.’ It is 
an argument about the historical nature and structure of legal form as it has developed in a Western 
society. 

24 op cit p Ixxix. Fora helpful review of Hart and Honore’s work from a tort perspective, see J. Stapleton, 
‘Law, Causation and Common Sense’ (1988) Ox Jo Legal Studies 8, 111. 

25 cf Williams, op cit n 4; S. Kadish, ‘Complicity, Cause and Blame: a Study on the Interpretation of 
Doctrine’ [1985] California Law Review 324, 329—336. 

26 ibid pp 28—32. 

27 ibid pp 33—41. 
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Similarly, the intervention of a third party voluntary act breaks the causal 
connection between the result and the first actor, for human agency has a special 
significance and finality to it.” Once we have a voluntary human act, we do not 
continue to trace back the causal enquiry beyond it: it operates as both ‘a barrier 
and a goal in tracing back causes.’ Hart and Honore argue that where there is 
a ‘free, deliberate and informed act or omission of a human being’ intervening in 
a causal sequence, the initial causal chain is negated.*° They operate with ‘a 
conception of a human agent as being most free when he is placed in circumstances 
which give him a fair opportunity to exercise normal mental and physical powers 
and he does exercise them without pressure from others.’?! 

Hart and Honore’s position is most plausible where they draw their examples 
from situations in which an individual, isolated and alone, acts to bring about some 
effect in nature, for example, the lighting of a spark which sets a forest on fire. 
But even here, the picture that is presented is one-sided, for we are told nothing 
about the conditions in which the act occurs, or how it is perceived. 

This becomes clear in the crucial distinction they draw between abnormal and 
normal conditions. An individual is only the moral/legal cause of those events in 
the world that are accompanied by the normal range of attendant conditions. Where 
an abnormal condition ensues, it becomes the cause in place of the human interven- 
tion, which in turn becomes an antecedent condition to the abnormal element. The 
problem is that what is normal and what is abnormal, what is cause and what is 
condition, is a matter of judgment and perspective. Thus, to use one of the authors’ 
own (slightly modified) examples,” the effect of a famine in a third world country 
might appear to a peasant as the consequence of drought, to a relief agency as the 
result of the inefficiency and corruption of government, to a charity activist as the 
product of the meanness of the industrialised countries, and to a radical as the effect 
of economic underdevelopment resulting from neo-colonialism. All these different 
factors could be singled out as the cause with the others regarded as the background 
conditions, each could be presented as the factor which ‘makes the difference.’ Hart 
and Honore acknowledge that ‘the distinction between cause and condition may be 
drawn in different ways in one and the same case according to the context.’ But 
if the ‘normal’ is contingent and subject to development and change according to 
context, it is a weak, potentially unstable, foundation for legal and moral judgments. 
Individual responsibility ultimately relies upon a variable evaluation of what is 
‘normal’ in social life. 

A good illustration is provided by Lord Scarman in his report into English inner 
city riots in the early 1980s.*4 Speaking of the events leading to a particular riot, 
he stated that: 


Deeper causes undoubtedly existed, and must be probed: but the immediate cause of Saturday’s 
events was a spontaneous combustion set off by the spark of one particular incident.» 


28 ibid pp 41—44. 

29 ibid p 44. 

30 ibid p 136. 

31 ibid p 138. 

32 ibid p 35. 

33 ibid p 37. Hart and Honore further suggest (ibid p 37) that the distinction depends upon ‘the breadth 
of the perspective’ applied, but they do not seek to explain why a broader or narrower perspective 
is legitimate from one field of enquiry to another. Cf S. Lloyd-Bostock, ‘The Ordinary Man, and 
the Psychology of Attributing Causes and Responsibility’ (1979) Modern Law Review 42, 143. 

34 The Brixton Disorders, 10—12 April 198] (Cmnd 8427). 

35 ibid p 37. 
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Which factor ‘makes the difference,’ the ‘deeper causes’ or the ‘immediate cause’? 
If those ‘deeper causes’ (relating to poor social environment, racial discrimination, 
police harassment) are part of the ‘normal’ conditions of life in late twentieth-century 
England, are they for that reason excluded from our account of what caused the 
riot? It would perhaps be convenient for the law, with its emphasis on the individual, 
if they were. Elsewhere in his report, Lord Scarman did draw a distinction between 
` the ‘causes’ and the ‘conditions’ of the riots, and this shortly before he argued 
that the conditions of young black people cannot exclude their guilt for grave criminal 
offences which, as causal agents, they have committed.?’ If Hart and Honore are 
correct to say it is all a matter of perspective, the example of the Scarman Report 
reveals that the law’s view is not the only one. 

Second, there is the question of the law’s use of the concept of voluntariness. 
On the face of it, the idea of a new intervening voluntary act by a third party possesses 
a measure of solidity that the distinction between the normal and the abnormal does 
not. However, this is illusory since it all depends on how one defines ‘voluntary.’ 
Only a voluntary act will break the causal chain, so the act of a third party may 
not break the chain if it is adjudged ‘involuntary.’ Hart and Honore concede that 
there are narrower and broader uses of the terminology,” and much hinges upon 
their notion of what constitutes a ‘fair choice.’ This, they say, ‘depends in part on 
what conduct is regarded from a moral or legal point of view as reasonable in the 
circumstances,’ an issue that ‘raises questions of legal policy.’“ 

This becomes apparent in their discussion of situations which are not regarded 
as voluntary by the law. These include, in addition to the more obvious situations 
of unconsciousness and physical duress, the policy influenced situations of preserva- 
tion of property, safeguarding of rights and interests, including economic interests, 
and the carrying out of legal and even moral obligations. All may be regarded 
as situations in which an individual did not act voluntarily. Just how broad the concept 
of the involuntary may go becomes apparent when the authors are discussing legal 
obligation: 


In ordinary speech we recognise that even a social obligation restricts our freedom, so that 
if I have accepted an invitation to dine with you I am ‘not free’ to dine with anyone else. 
So too in the law.” 


With such wide notions of what might constitute involuntariness, the hope that the 
voluntary intervention of a third party might draw a line across a causal chain in 
a principled manner is impossible. The definition is too flexible, too open to broad 
and narrow interpretations of what the term means. 

A second objection stems from the first. What is voluntary may be subject to 
a more or less individualistic interpretation. If it is a matter of looking at whether 
an individual was conscious when she acted, this is a narrow focus on the individual 


36 ibid p 16. 

37 ibid p 14. 

38 At this point, a functionalist defence of legal practice may be offered which rests its case on the very 
fact that law is just one form of social control among many that just happens to adopt an individualist 
approach (see, eg, G. Fletcher, Rethinking Criminal Law (Boston: Little Brown, 1978) p 800, and 
M. Moore, ‘Causation and the Excuses’ (1985) California Law Review 73, pp 1144—1148). The 
question, however, is not about what the law does, but whether it is justified in doing it. See my 
Law, Ideology and Punishment, op cit pp 158—159. 

39 ibid p 138. 

40 ibid p 142. Cf J. Stapleton, op cit p 124. 

41 ibid pp 142—162. 

42 ibid p 138. 
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and her mental state. If, on the other hand, it is a question of examining social or 
legal obligations, this locates the individual in a network of social relations and 
understandings, and presents a broad view of the voluntary/involuntary line. From 
this latter, more social view, rooting the individual in a context of interpersonal 
relations, it is questionable whether the voluntariness of human agency should 
have any particular importance at all. 

Hart and Honore’s argument is that voluntary human agency has a special finality 
about it. While we may look for reasons why the poisoner did what she did in terms 
of motives like greed or revenge, we do not regard her motive as the cause of death, 
although we may consider it the cause of her action. The example is perhaps 
tendentious,“ but the main point is that it draws upon the illustration of an 
isolated, asocial individual, alone with her private emotions, and does not locate 
individual agency in its broader context. A good counter-example is provided by 
J.B. Priestley’s play, An Inspector Calls, in which the author persuades us to look 
behind the ‘voluntary’ act of the young woman’s suicide to the conduct of the various 
members of the well-to-do family, who each in their own way have contributed 
to the girl’s decision to take her life. Priestley forces the family to see that each 
of its members has in his or her own way caused the girl’s death. They cannot conceal 
behind the girl’s ‘voluntary’ act their own causal roles stemming from the inter- 
connectedness of relations between rich and poor, which ensure that any focus on 
individual agency can only be falsely narrow. The girl’s suicide is ‘voluntary,’ but 
it is still caused by the acts of the family, so that no special finality is given to her 
actions. ‘Voluntariness’ loses its special character when a broader view of events 
and actions is taken. 

Hart and Honore’s analysis is neatly dovetailed with the narrow individualism 
of the law itself, and it is this that provides its strength and its weakness. Its strength 
is its ability.to rationalise the way in which judges do talk about causation in the 
criminal law, and to give effective expression to the concepts that are implicit and 
explicit in their judgements in a way that the policy reductionist critique cannot. 
For the reductionist, judicial distinctions are a veneer for decisions that can only 
be based upon policy grounds, for there is no plausibly effective language of causation 
(other than basic sine qua non) in a world where causation is everywhere. Hart 
and Honore reflect the individualist logic of the law which stipulates that individuals 
are practical actors who effectively act upon the world, who are producers of causes 
and consequences by their acts. Their weakness lies in their inability, like the law, 
to see the other side of individual agency, its inherent rootedness in social and political 
relations and structures. Because of this, the strength of their concepts, based upon 
the abstract individualist model, ebbs away when confronted with the broader context 
within which individuals operate. Thus, individuals are held to be causes until 
something abnormal intervenes, but what is abnormal depends upon social perception, 
and therefore upon a socio-political label being stuck upon it. Similarly, causation 
stretches as far as the new voluntary act of a third party, but what is meant by 
voluntary can be as narrow or as broad as one likes, depending upon how much 
one is prepared to recognise the social character of the lives of individuals. 











43 Iuse this term in the sense of indicating the interconnectedness of social relations, not in the Hart 
and Honore sense of individuals providing opportunities for others to do wrong (see ibid pp 51—59). 
Their sense of the term implies the legal model of a pair of isolated individuals interacting with each 
other, not of individuals located in particular social contexts, structures and relations independent 
of their own making. 

44 Surely it would depend with what perspective we asked the question, as, above, in considering what 
is normal and what is abnormal. 
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My argument is that it is the limited, abstract individualist character of the law’s 
causation analysis that makes it rely on ‘policy’ to draw the lines for it. The causation 
analysis is both genuine and operative in legal decision-making and fundamentally 
flawed by its focus on individuals in abstraction from social relations. Although 
she mistakes the part for the whole, it is this flawing that gives the policy-reductionist 
an entrée and which, we shall see, undercuts the rationality of the law. Hart and 
Honore’s analysis is a paradigmatic, if late, expression of Enlightenment thought. 
Rooted in the philosophy of Hume and Mill,” it rests upon the analysis of the 
individual, engaging with other individuals and with nature as a self-contained monad, 
capable of producing effects in the world as a cause in him/herself. This is the law’s 
approach too, but what is missing from both is any recognition of the way in which 
individual agency is fundamentally constructed and constituted within pre-existing 
social relations. It is the gap between the individual and the social that hounds the 
case law on causation. 


Analysing the Causation Cases 


The focus upon the individualism of the causal connection means that the language 
of causation in the criminal law is always artificially foreclosed by concepts that 
lack a valid theoretical grounding. In addition to the concepts of normal and abnormal, 
voluntary and involuntary, vague notions of reasonable and unreasonable and of 
natural and unnatural conduct have to be drafted in to decide the causal issue in 
a way that lacks rigour and generates contradiction as cases go in different directions. 
Thus, it is a ‘foolish’ or a ‘daft’ act of the victim that constitutes a supervening 
cause, an ‘unreasonable’ act that negates causal connection, while it is a ‘natural’ 
act that maintains the causal chain. The language of causation is employed, but 
it can never do the whole job, it requires policy interventions to shut down or open 
up the grounds of causation in each case. 


The Intervention of a New Voluntary Act 


Because of the two-sided nature of actions as both individual and social, what appears 
from one point of view as a voluntary act can from another point of view appear 
involuntary, and vice versa. Much depends upon the focus of the enquiry.” The 
more narrowly one analyses the various actions and actors, the more likely it is 
that they will appear to be discrete, self-contained and autonomous phenomena. 
The more broadly one examines the facts, however, locating what happened within 
the wider context, the less an act is likely to appear voluntary. For example, Hart 
and Honore discuss the American case of State v Preslar® as one in which the 
language of voluntariness was determinative. A wife was beaten by her husband, 
and left the family home with her child to walk to her father’s house. Two hundred 
yards from the latter’s home, she lay down, stating she did not wish to continue 
until morning, and died of exposure. Hart and Honore, following the logic of the 
court, argue that ‘since the wife had exposed herself without necessity and there 





45 ibid ch 1. 

46 ibid pp 327, 331, 332, 333, 335, 336, 342. At one point, Hart and Honore rely upon what they concede 
is a ‘vague common-sense distinction’ between accelerating and causing death, pp 344—345. 

47 cf M. Kelman, op cit pp 640—642. 

48 (1885) 48 NC 417, in ibid pp 326—327. 
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were circumstances showing deliberation in her leaving-home,’ her actions were 
to be treated as ‘fully voluntary.’ If, as seems likely, the woman’s acts were 
connected with the treatment she had received (Hart and Honore do not state 
otherwise), then the decision to leave the home, deliberated upon or not, could easily 
be construed as part of a scenario relating to self-preservation, an accepted ground 
for negating the voluntariness of an act,® and thereby extending the causal chain. 
Deliberation in itself counts for nothing if one considers the context within which 
the deliberation takes place. The basic facts do not determine the authors’ conclusion. 
Similarly, in Carbo v State,’ the defendant had created a risk of an explosion, 
about which a fireman ignored a warning. Entering the building, the latter was killed, 
but his ‘foolish’ act in so entering was held to be a superseding voluntary act. Again, 
an alternative account is available, in which the acts of brave firemen, often at risk 
of personal injury, are construed as the conscientious actions of employees fulfilling 
their obligations, and as such involuntary. As Hart and Honore point out themselves, 
in the law of tort, precisely such a narrative operates in order to permit employees 
working in dangerous conditions to gain damages for injuries received®; and, 
again in tort, where a rescuer acts from either legal or moral obligation, even in 
a way that is ‘unreasonably brave,’ the existence of the obligation removes the 
voluntary aspect of his/her actions. The alternative scenario is readily available. 

Carbo can also be contrasted with State v Leopold,” where the accused was 
convicted of murder when the tenant of a house set alight by the accused sent his 
sons into the building in order to recover property. In this case, it was held to be 
‘natural’ to recover property in this way, and there was therefore no voluntary act 
on the part of the victims. But it appears quite reckless, indeed ‘unnatural,’ to put 
the value of property above the value of one’s children’s life and ‘foolish’ to re-enter 
a burning building, so that the ground for saying that Leopold caused the death 
is not conclusive but contingent on the way in which one interprets the facts. 

Nor is it simply a matter of how one frames the incident in question, it also depends 
upon a perception of what is and is not reasonable conduct within an incident. This 
is seen in particular in the cases where it is alleged that self-preservation negates 
the voluntariness of an action. Thus, in order to construe the actions of a woman 
as involuntary in those cases where minor molestation in a car in motion leads her 
to jump out to her injury% or even death,*’ it is necessary to have an understanding 
of the alarm experienced by women in sexual assault situations that judges do not 
always reveal. It is only if the victim does something ‘daft’ that her act is regarded 
as voluntary,” but ‘daft’ is what ‘daft’ does.*? 





49 ibid p 327. 

50 Either directly in the case of physical self-preservation (ibid pp 330—333) or indirectly, as in 
‘interpersonal transactions’ (pp 51—57). 

51 (1908) 62 SE 140, in ibid p 327. 

52 ibid p 147. 

53 ibid p 148. 

54 And likely to be used. Suppose an accused had planted a bomb leading to the death of a bomb disposal 
expert who had been warned of the danger of entering the building where the bomb was located. 
Given the attitude of the courts to this situation in the law of intention to murder (Norrie, ‘Oblique 
Intention and Legal Politics’ [1989] Crim LR 793), it seems unlikely that the latter’s acts would be 
interpreted as voluntary and breaking the causal chain. : 

55 (1929) 110 Conn 55, in ibid p 333. 

56 Rv Roberts (1971) 56 Cr App Rep 95. 

57 People v Goodman (1943) 182 Misc 585, 44 NYS 2d 715. 

58 Hart and Honore, op cit p 331. 

59 Hart and Honore also discuss a Rhodesian case, R v McEnery 1943 SR 158, in which a white man 
entered a rail carriage reserved for blacks and began to assault them. One jumped from the train and 
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The role of policy in structuring the perceptions and establishing the breadth of 
the frame of analysis is perhaps most clearly seen in those cases where police officers 
kill third parties in attempts to control those involved in crimes of violence, and 
causal responsibility is imputed to the latter.© In a number of American cases, this 
has happened and is explained by Hart and Honore, under the two heads of self- 
preservation and legal duty, as cases where the officers have acted involuntarily.®! 
This leads to what the authors concede is the counter-intuitive result that where 
an armed criminal is killed by a police officer, he can be said to have committed 
suicide. On the other hand, in the case of Commonwealth v Moore,® it was held 
that a rioter was not causally responsible for the death of a bystander shot by a 
soldier quelling the riot. 

The irreducibly political content of these decisions can be seen by comparing R 
v Pagett (see footnote 61) with the Northern Irish case of R v Brown.“ The latter 
is a self-defence rather than a causation case in which the defendant shot and killed 
a police officer, arguing in his defence that he fired his gun only because he believed, 
mistakenly as it turned out, that the police officer was ‘unjustifiably or unwarrantably’ 
going to kill him. The court held that this defence was unsound because ‘the law 
throws, without any such refined reservations, a protecting mantle over persons 
preventing or assisting in preventing crime.’® If self-defence is not available in this 
situation for the policy reasons given, then an argument on the ground of causation, 
that the accused’s act of self-preservation was involuntary so that the policeman 
caused his own death, is unlikely to get off the ground. Yet the only difference, 
it seems, between this case and the others is the political one of who is wearing 
the ‘protecting mantle’ of a uniform. 

Finally, in the case of R v Blaue, a case in which a young woman died from 
stab wounds having refused a blood transfusion because it was against her beliefs 
as a Jehovah’s Witness, Hart and Honore argue that the refusal does not break the 
causal connection, despite the fact that it was deliberate,‘ because the holding of 
such a belief is involuntary: 


the question to be decided is whether the decision to refuse treatment is not merely deliberate 
and informed (as it clearly was in the Blaue case) but also a free one. In view of the high 
value attached in our society to matters of conscience, the victim, though free to accept any 
belief she wished, is not thereafter free to abandon her chosen belief merely because she 
finds herself in a situation in which her life may otherwise be in danger. So it was not her 
free act to refuse a transfusion. 





was killed, the court holding that because he was surrounded by other blacks, his fear and need for 
self-preservation were ungrounded, and that therefore the causal nexus was broken. As with the example 
of molested women, the result of the causal inquiry depends not simply on the causation, but upon 
an ability or desire to empathise with the position of the victim. 

60 For murder on a felony-murder doctrine, for a lesser form of homicide in its absence. 

61 ibid pp 331—332, 334. This formulation was supported by the Court of Appeal in R v Pagett (1983) 
76 Cr App Rep 279. The recent finding in a civil action (The Guardian, 4-5 December 1990) that 
the police had been negligent in their handling of the siege in which Gail Kinchen died, reveals the 
two-sided character of the causation issue in this case. Looked at narrowly, Pagett did use Gail Kinchen 
as a hostage and fire a shot to which the police responded, but more broadly, the police actions can 
be interpreted as caused by their own negligent handling of the siege, removing the element of 
justifiability from their actions and negating the imputation of causation to Pagett. 

62 ibid pp 332, 334. Or even a rioter. It is not true, however, as Hart and Honore argue, that this conclusion 
follows from the artificiality of the felony-murder doctrine, since reponsibility for death, whatever 
the particular criminal label — murder or manslaughter — would be imputed to the accused. 

63 (1904) 26 Ky LR 356, in op cit 334. 

64 [1973] NILR 97. 

65 ibid pp 109—110. 

66 cf State v Preslar, above. 
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The authors add that ‘An element of legal policy certainly enters into such a 
judgment,’ but this is an unnecessary claim for them to make given that their definition 
of voluntariness is sufficiently broad to include moral obligation as a negating 
factor.” Why not simply argue that the case illustrates their argument on causal 
principle? The answer possibly lies in the fact that in a secular society, the contentious 
character of the assertion that religious persons are bound by their beliefs so that 
their actions are involuntary is clear. It is not that we do not understand the sense 
of ‘involuntary’ here, but rather that we equally recognise a sense in which those 
who take on moral commitments can equally well be said to have acted and to be 
continuing to act voluntarily. In this case, the problem is that different possible 
definitions of ‘voluntary’ are so near the surface of the argument, too obviously 
available in a secular society for us to be readily swayed by the claim that the victim 
in Blaue had ‘really’ acted involuntarily.“ Perhaps for this reason, Hart and 
Honore concede, against their own very broad analysis of the meaning of involuntari- 
ness, that the decision has to be seen as involving a determinative element of policy. 
But I would argue that in so doing, they are only making explicit in Blaue what 
is implicit in the other cases: that policy is ultimately determinative in a causal analysis 
caught within the duality of human action as an individual and social phenomenon. 
The duality ultimately requires for its resolution reference to some extrinsic element 
such as ‘policy.’ Without this, it can only rely on fudge words which elide the conflict 
non-rationally. 


The Intervention of an Abnormal Occurrence 


Where an event occurs contemporaneously with or subsequent to the act of the accused 
that can be described as coincidental, it breaks the causal chain. A coincidental event 
is marked by four features: it is very unlikely (it is abnormal) by ordinary standards; 
it is significant or important; it occurs without human contrivance; it is independent 
of the other relevant act or event. Such a coincidental event ‘makes the differ- 
ence’ and therefore breaks the causal chain. However, the question of normality 
and abnormality implicit in this definition requires a contextual selection of the 
appropriate focus to be adopted before a result can be obtained in a particular case, 
ie requires that the issue of causation be foreclosed on ‘policy’ grounds external 
to the analysis. More seriously, there are rules in this area in which a socio-political 
judgment does not just complete, as it must, the individualist analysis of causation 
but goes further and actually undermines it. 





67 op cit p 335. 

68 Itis interesting to think how a court following Hart and Honore might deal with a case in which the 
victim belonged to a religious sect with beliefs so eccentric as to be on the furthest fringe of religious 
life. Would they accept the idea that such a person was ‘bound’ by principles that appeared quite 
bizarre? If not, why not? Another problem would be raised in a situation where a child of a member 
of a sect had been stabbed, but had only died through the refusal of an informed parent to allow medical 
treatment. On the law of homicide, such a refusal would be intentional and voluntary, so that the 
parent would be responsible for the child’s death. Would the original assailant also be responsible 
through, inter alia, the causation rules? If the answer, on Blaue, is yes, then it would mean that the 
parents’ actions were voluntary vis-à-vis their own liability, and involuntary vis-a-vis the assailants. 
There is no obvious reason for claiming, as do Smith and Hogan, op cit p 320, that it would make 
a difference to the question of causation whether it was the victim or the victim’s competent parent 
who refused the treatment. 

69 ibid p 78. 


696 


September 1991] A Critique of Criminal Causation 


The Medical Treatment Cases 

Like the other major textbook writers, Hart and Honore treat these cases as a separate 
group, to some extent autonomously of their general principles, yet the empirical 
location of a set of cases ought not to disturb the conceptual analysis, if the latter 
is valid. In R v Jordan,” the victim died after receiving treatment that was 
described by a medical witness as ‘palpably wrong,’ and which was administered 
after the accused’s stab wounds had mainly healed. The court held that death that 
ensued from ‘normal’ medical treatment would not interrupt the causal chain, but 
that the treatment in this case was not normal. While they did not directly define 
abnormal treatment, they explained the term by referring to the ‘two separate and 
independent features of [the] treatment [which] were, in the opinion of the doctors, 
palpably wrong.’ The inference appears to be that treatment that is either negligent 
or grossly negligent (it is not clear which) will break the causal chain, and this fits 
with the Hart and Honore analysis of normality and abnormality. 

Yet the authors do not claim the decision as support for their own view, despite 
its apparent closeness conceptually, for they must also explain the subsequent case 
of R v Smith,” in which the court isolated the earlier decision, calling it ‘a very 
particular case depending upon its exact facts.’ In this case, the victim died as a 
result of stab wounds compounded by medical treatment that was described as 
‘thoroughly bad,’ where, with proper treatment, he had a 75 per cent chance of 
recovery. The appellant’s conviction of murder was, however, upheld on the basis 
that: 


if at the time of death the original wound is still an operating and a substantial cause, then 
the death can properly be said to be the result of the wound, albeit that some other cause 
of death is also operating. Only if it can be said that the original wounding is merely the 
setting in which another cause operates can it be said that the death does not result from 
the wound. Putting it in another way, only if the second cause is so overwhelming as to make 
the original wound merely part of the history can it be said that the death does not flow from 
the wound. 


This decision, it is submitted, employs the kind of metaphorical language beloved 
by the policy reductionists, and which Hart and Honore sought to replace with 
something conceptually harder. It makes no reference to the test of abnormality 
which the authors had suggested was a way of distinguishing cases where a new 
intervening act would break the causal chain. Within that context, the fact that a 
wound is still ‘an operating and substantial cause’ is relevant but inconclusive,” 
for the question should be whether the intervening cause ‘makes the difference’ 
to the outcome. Smith’s victim was given ‘thoroughly bad’ (surely a synonym for 





70 (1956) 40 Cr App Rep 152. 

71 [1959] 2 All ER 193. 

72 There is a tension in Hart and Honore (op cit pp 356, 361) in their discussion of Smith and Blaue. 
They describe the court’s method in the former, apparently supportively, as a ‘common-sense causal 
approach,’ whereas in relation to Blaue, they write: 


The fact that the physical process started by accused (bleeding) continued up to the moment of 
death is not conclusive. What if ... the doctor had refused to administer [treatment], saying that 
he preferred to play a round of golf, so that the victim died? In that case, ... the bleeding would 
have continued until death but death would surely have been caused by the doctor’s callousness, 
not the original wound. (op cit p 361) 


This example shows that Smith’ s commonsense causal approach is not enough to conclude the imputation 
of causation where there is maltreatment. There can be further questions, discounted in Smith, concerning 
the nature of the medical negligence. 
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‘palpably wrong’) treatment and had a 75 per cent chance of recovery. It is hard 
not to say that the treatment ‘made the difference’ if the test of abnormality is applied. 

The counter-argument is that the wound in Smith remained an operating cause, 
whereas in Jordan, it was more or less repaired, no longer operative and therefore 
only the setting in which maltreatment occurred. This argument only holds on a 
failure to see the facts in Jordan broadly enough, for it was the accused’s actions 
that landed his victim in the hospital, and that led him to be treated in the way that 
turned out to be palpably wrong. Thus, his actions were a substantial cause of death 
as in Smith, the only difference being that one must look at the former case in a 
broader focus in order to see it.” 

Part of the problem here concerns the meaning of an ‘abnormal’ course of treatment 
in such cases. It is one thing to fill this concept out with a description of medical 
treatment that is (grossly) negligent, for then one can point to the intervention of 
the actions of another individual who is blamed (the doctor — in tort) in place of 
the accused. But if we take the broader context in which negligent conduct occurs 
into account, it becomes difficult to apportion blame to individuals at all. In Smith, 
there is evidence of the poor medical provisions available to soldiers in a peace-time 
medical station in Germany. There were no facilities, for example, for a blood 
transfusion, which would have been, in the court’s words, ‘the best possible 
treatment.’ 

In their discussion of what constitutes ‘the abnormal’ in human affairs, Hart and 
Honore point out that this can change, amongst other things, when our perceptions 
of what is acceptable and not acceptable, permissible and not permissible, in society’s 
provision for dealing with particular problems change.” From this point of view, 
one possible causal ‘bottom line,’ nowhere canvassed in the cases, might be the 
inadequacy of the state in its provision of medical facilities for soldiers overseas. 
The response to this is likely to be that no individual should be able to renounce 
her causal responsibility by so ‘passing the buck,’ but one might point out in reply 
that if the difference between Jack the soldier and Jill the civilian at home, both 
involved in assaults, is that Jill’s victim survives only because of the availability 
of proper medical support while Jack’s dies, then Jack’s murder conviction rests 
on happenstance of time and place, and the causation ‘principle’ applied is ultimately 
a matter of bad luck for the accused.” If these matters were to be canvassed in 





73 Smith and Hogan go some way towards this point about the extendability of the ‘operating and substantial 
cause’ argument in op cit p 320, but their ultimate argument (p 323) is that the test is whether the 
medical treatment killed ‘quite independently of the wound,’ and that this test separates the two cases. 
This fails to see that, while in one sense the treatment was independent of the wound, in another sense 
it was not. Thus, in Jordan, the victim was, would and could only have been in hospital receiving 
treatment as a result of the assault by the accused. He was only treated because of the existence of 
the original wound. Even if that wound had virtually healed, it was still the reason why, and the only 
reason why the victim was treated. It therefore remained an operative and substantial cause of the 
treatment. 

See now R v Cheshire (The Times, 24 April 1991) which appears to follow Smith, using a test of 
‘significant contribution’ in place of substantial cause. The change of language does not, so far as 
one can tell, affect the issue. 

74 ibid pp 35—38: ‘what is taken as normal for the purpose of the distinction between cause and mere 
conditions is very often an artefact of human habit, custom, or convention ... [of] developed customary 
techniques, procedures, and routines to counteract ... harm ... When such man-made normal 
conditions are established, deviation from them will be regarded as exceptional and so rank as the 
cause of the harm’ (p 37). 

75 Ifa death from a wound had occurred during the recent ambulance strike because the troops used 
in substitution for the regular ambulance crews had got lost in the streets of London, would the assailant 
have been causally responsible? Presumably she would on Smith, but the case is eminently arguable 
on the Hart and Honore principles. On the role of ‘bad luck’ on moral judgments about punishment, 
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a subsequent criminal case, they could only be resolved by a political prise de position 
as to what was to be regarded as the normal and abnormal in the state’s running 
of medical affairs. 

Another part of the problem in Smith is that, as with the ‘eggshell skull’ rule 
discussed below, judicial policy does not just complete the causal analysis, but rather 
undercuts it in the sense that the retreat to the ‘substantial cause’ argument plus 
the isolation (not, note, the overruling) of Jordan are means to allocate responsibility 
to an individual by ducking the question raised in the latter about the relevance of 
a new intervening abnormal act. In Smith, the court evades consideration of the 
intervening act doctrine entirely, preferring comfortably vague terms like ‘substantial 
cause’ in place of a straight confrontation of the argument raised by Jordan. Because 
they do this, they are forced to distinguish the earlier case as a particular one, decided 
on its facts, which is not to distinguish it at all. 

To return at this point to the Law Commission and their discussion of medical 
negligence, we are told that maltreatment is unlikely but not unforeseeable, and 
is not, save in an exceptional case, sufficient in itself to cause death.” But no 
analysis is provided of what the ‘exceptional case’ might be and what would 
distinguish it from the normal case. The argument again rests upon the concept of 
the sufficiency of the maltreatment by itself, and therefore on the concept of an 
‘operating and substantial cause’ of death, but this language suffers from the same 
problem as talk of ‘remote’ or ‘proximate’ cause — it is too vague to do anything 
other than allow courts and juries a free hand in deciding cases on non-legal 
grounds.” It is also inadequate, as Hart and Honore point out, for it fails to specify 
when intervening maltreatment could amount to a supervening cause. The Law 
Commission’s discussion, like Hart and Honore’s, reflects the two cases of Smith 
and Jordan, but these cases have never been satisfactorily reconciled so that the 
sense in which the wound in the one case remained ‘operating and substantial’ but 
not in the other depends, as I have argued, on the way in which one looks at the facts. 


The ‘Eggshell Skull’ Case 

One particular problem stems from the ‘take the victim as you find her’ rule that 
operates in most legal systems. In the classic death from an eggshell skull case, 
it could be argued that the particular physical character of the victim is coincidental 
on the Hart and Honore criteria, and therefore the accused should not be said to 
have caused the death. It is, after all, very unlikely that a victim will have a very 
thin skull, it is very significant, it occurs without contrivance, and it is independent 
of the accused’s acts. 

Hart and Honore, however, argue that the rule is a legitimate one: 


An abnormal condition existing at the time of a human intervention is distinguished both by 
ordinary thought and, with a striking consistency, by most legal systems from an abnormal 
event or conjunction of events subsequent to that intervention; the former, unlike the latter, 
are not ranked as coincidence or ‘extraneous’ causes when the consequences of the intervention 
come to be traced ... The scope of the principle which thus distinguishes contemporaneous 








see N. Lacey, State Punishment (London: Routledge, 1988) p 68, and my review in International 
Journal of Sociology of Law (1990) p 112. 

76 ibid p 156, example 17(v). The detaching of probability from foreseeability in the argument makes 
for a very broad rule of causation excluding many situations that would otherwise be seen as involving 
supervening cause. Cf Williams, op cit n 4, pp 402—404. 

77 cf Hart and Honore, op cit pp 3—5. They argue that vague language like this obscures genuine principles 
which they uncover. The Law Commission remain content with the language the courts have provided. 

78 op cit p 361, see relevant passage quoted at n 72. 


699 


The Modern Law Review (Vol. 54 


abnormal conditions from subsequent events is unclear; but at least where a human being 
initiates some physical change in a thing, animal, or person, abnormal physical states of the 
object affected, existing at the time, are ranked as part of the circumstances in which the 
cause ‘operates.’ In the familiar controlling imagery these are part of ‘the stage already set’ 
before the ‘intervention.’ 


Note first that the distinction drawn between conditions present at the time and 
subsequent circumstances and events is irrelevant since a coincidence may occur, 
on the authors’ own definition,® contemporaneously with the act of the accused. 
It may, however, be argued that a condition like the eggshell skull gains its signifi- 
cance from the fact not that it is contemporaneous with the act of assault, but from 
the fact that it pre-exists the act in question: it is part of ‘the stage already set’ as 
Hart and Honore put it. 

If this is the genuine ground for the distinction, it too is inadequate; because, 
as the authors themselves acknowledge, the issue still has to be faced as to whether 
or not the pre-existing condition is normal or abnormal.*' A condition is irrelevant 
to causal attribution where it is a ‘mere’ condition, that is, one that is ‘present both 
in the case of the disaster and of normal functioning,’ or is a ‘normal feature[ ] 
of the thing in question.’® The ‘mere’ condition is the one that does not ‘make any 
difference’® between the accident and things going on as usual. But in the eggshell 
skull case, it is indeed the existence of the exceptionally thin skull that makes the 
difference between the ‘normal’ assault and its ‘abnormal’ result, the death. It is 
not a ‘normal feature’ of the skull, and it is not present in both the ‘normal functioning’ 
case and the disaster case. It most certainly does ‘make the difference.’ 

It is not surprising that the precise scope of the abnormal physical condition rule 
is not clear, for it cuts across the basic principle that Hart and Honore propose. 
Of course, the assault that occasions death in the eggshell skull case is a causa sine 
qua non, but for the authors to claim that ‘ordinary thought’ would not regard the 
physical characteristics of the victim as a coincidence is both highly questionable 
psychologically," and wrong on their own analysis. There is not even here the 
respite of arguing that the case may look different from different perspectives. 
What we have is a rule of judicial policy, one of the most firm and well-known 
of causal rules, that cuts across and cuts down an attempt to advance rational grounds 
for causal distinctions on an individualist basis.* 


Conclusion 
The individualism of the causal analysis reflects the individualism of legal practice. 


But it is necessarily an abstract individualism which seeks to attribute causation 
to individuals in situations of multiple and socially structured causation. The causal 





79 ibid pp 79—80, emphasis added. 

80 ibid pp 77—78. 

81 ibid pp 33—35. 

82 ibid p 34. 

83 ibid p 35. 

84 One abiding memory of first year undergraduate criminal law for me was my feeling of the harshness 
of this rule. Cf J. Stapleton, op cit pp 130—131. 

85 This is even more the case where in a New Zealand case, R v Storey [1931] NZLR 417, the court 
was ‘prepared to treat the victim’s physical location as a coexisting circumstance which the wrongdoer 
took at his peril’ (Hart and Honore, op cit p 347). The authors cite this case as illustrative of their 
approach without demur despite its obvious conflict (see text above at ns 80—82) with their analysis 
at pp 33—35. 
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responsibility of individuals rests on, first, a concept of voluntariness which cannot 
be easily pinned down since broader and narrower concepts of voluntariness are 
possible in a situation of individual and social contextualisation of action, and second, 
a concept of actions ‘making the difference’ and being ‘foregrounded’ only by virtue 
of a socio-political (‘policy’) conception of what is normal and abnormal. Legal 
individualism requires constant supplementation by ‘policy’ considerations to reach 
decisions in individual cases, and this is unavoidably at the cost of a case law which 
is essentially unstable and irrational. Cases can go one way or the other, according 
to how the political reading of voluntariness or normality is conducted.* 
Causation is not, therefore, a matter of policy, it is a matter of attributing causation 
to actors according to the individualist ideology of law, but that is only possible 
by means of a socio-political (‘policy’) closure of an essentially open and contestable 
definitional process. The delimitation of causal agency as an individualistic 
phenomenon involves a political construction of the limits of individual responsibility 
in a social world. Causal agency can only be artificially located in individuals in 
abstraction from their place in social relations, structures and belief systems; 
therefore, the work of location must ultimately be carried out by a fiat based upon 
non-individualistic, socio-political criteria. Both the policy reductionist and moral 
individualist analysts tap into important elements in the constitution of legal 
causation, but because neither is able to analyse the fundamentally abstract nature 
of legal individualism in modern Western society, they are unable to see how legal 
causation involves an unstable interface between individualistic and political 
considerations. It is because of the instability of the basic components of the legal 
form that Williams is correct to argue, in contrast to the Law Commission, that 
the ‘judges have made little progress’ in the understanding of legal causation. 








86 On occasion, the political element reveals its ultimate determinacy through overriding rather than 
supplementing the individualistic criteria, as in the eggshell skull case and R v Smith. 


701 


LEGISLATION 


Change or no-change? 
Reflections on the Courts and Legal Services Act 1990 


Martin Partington* 


The passing of the Courts and Legal Services Act through Parliament on 1 November 
1990 was the culmination of an extraordinarily well-orchestrated and determined 
political process. Irrespective of the effect of the legislation on the working of the 
courts or the legal profession, its enactment was a dramatic example of the 
parliamentary process in action. The full details of that process and the parts played 
by the various actors in it will not be known until official records are available in 
30 years time. What we do already know, from the published record, is that at least 
certain provisions of the Act and the policy discussions that preceded it generated 
an extraordinary degree of hostility, much of it directed against the Lord Chancellor 
himself. ! 

The Act itself is ‘framework’ legislation, in two senses of that term: in the technical 
sense, it provides the legal basis for much delegated legislation; in the practical 
sense, it purports to set the context within which legal services and the work of 
the courts are to be set in the years to come. It is a complex piece of legislation, 
dealing with a wide variety of matters. This note cannot offer a detailed summary 
of the Act itself; what it does attempt is a preliminary analysis of the likely significance 
of the Act.? Comment here will focus on three main issues: the courts; competition 
in legal services; and consumer protection. At the end of this note, brief mention 
will be made of certain matters the Act did not address and some conclusions will 
be drawn. 


The Courts 
Allocation of Work in the Courts 


Although most of the political controversy was generated in relation to the provisions 
of the Act dealing with the legal profession, the Act’s impact is likely to be most 
felt in the context of the future allocation of work in the courts. 

Unlike the criminal justice system, where there had been considerable debate and 
much change, the civil justice system had remained largely unscrutinised. Yet, within 
government, the philosophy of ‘value for money’ had begun to raise questions as 
to the efficiency and management of the civil justice system. In February 1985 the 
creation of the Civil Justice Review was announced.? This was driven by civil 


*Professor of Law, University of Bristol. 


1 An excellent summary of the background is to be found in F. Cownie, ‘The Reform of the Legal 
Profession’ in F. Patfield and R. White (eds), The Changing Law (Leicester: Leicester University 
Press, 1990) ch 12. 

2 Fora more detailed overview, see the commentary by Robin C.A. White, A Guide to the Courts 
and Legal Services Act 1990 (London: Fourmat Publishing, 1991); also Walter Merricks and Russell 
Wallman, The Courts and Legal Services Act: A Solicitors Guide (London: The Law Society, 1991). 

3 Its terms of reference were: “To improve the machinery of civil justice in England and Wales by means 

_ of reforms in jurisdiction, procedure and court administration and in particular to reduce delay, cost 
and complexity.” Cm 394 (London: HMSO, 1988) para 1. 
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servants within the Lord Chancellor’s Department but had the support of an advisory 
committee, chaired by Sir Maurice Hodgson.‘ There were three main phases to the 
review. First, the Department commissioned factual studies on five main areas of 
enquiry: personal injuries, small claims, the commercial court, debt enforcement 
and housing cases. (Matters relating to the family jurisdiction were not included.) 
Second, consultation papers were issued on each of these topics, plus a ‘general 
issues’ paper.> Third, there was a concluding report.* Part I of the Act brings 
together those reforms to the Civil Justice system recommended by the Review that 
needed legislation. In addition, Part III deals, inter alia, with matters relating to 
judicial appointments. 

The key recommendation of the Review,’ which is carried over into the Act, is 
that, while the High Court and the County Court should remain separate, there should 
be much greater flexibility as between the two courts and that many more cases 
should be dealt with in the County Court. Section 1 of the new Act gives the Lord 
Chancellor sweeping powers to realign the jurisdictions of these two courts,® with 
one major exception: section 1(10) prevents the removal of judicial review cases 
to the County Court. Section 2 allows for much greater flexibility in the transfer 
of proceedings between the two. By the same token, the range of remedies available 
in the County Court is made broadly similar to those available in the High Court,? 
save, again, that the remedies for judicial review will remain in the High Court. ° 

The District Judges (formerly Registrars) are given an increase in their jurisdic- 
tion.!! The authority of first instance decisions is enhanced by amendments to 
section 18 of the Supreme Court Act 1981.!? Henceforth, leave will be required 
before there can be an appeal to the Court of Appeal in many more cases than now. 
Though, as noted, family law matters were not part of the Civil Justice Review, 
the Act also gives the Lord Chancellor wide powers to give directions relating to 
the allocation of family proceedings to specified judges or specified descriptions 
of judge. It seems clear that these provisions are, in fact, the first moves towards 
the creation of a Family Court for which there has been long and persistent lobbying. 

As a result of these changes, it seems inevitable that provincial court centres will 
become much more important than they have been hitherto"; as a consequence, 
local bars should have greater opportunities to improve the quality and weight 
of the work they do. Indeed, there may be a need for some further redistribution 


4 Then chairman of British Home Stores. The terms of. reference of the Advisory Committee were: 
‘To advise the Lord Chancellor and his officials on matters arising in the course of the conduct by 
him of a general review of civil justice.’ (ibid para 3.) 

5 Both the factual studies and the consultation papers were made available in typescript format by the 
LCD itself, rather than through HMSO. For a critique, seem I. Ramsey, ‘The Civil Justice Review: 
Rational Failure and Political “Success”’ (1988) 15 Journal of Law and Society 416—425. 

6 Report of the Review Body on Civil Justice Cm 394 (London: HMSO, 1988). 

7 Inthe original consultation paper there was a proposal that all cases should start in the ‘single point 
of entry’ of the County Court; this proposal was dropped as the consultation process continued. It 
may be anticipated, however, that it will be effectively introduced by regulation over the coming years. 

8 See now the High Court and County Court Jurisdiction Order 1991 (SI 1991 No 724) and the County 
Court (Amendment No 2) Rules 1991 (SI 1991 No 1126). 

9 Courts and Legal Services Act 1990, s 3 introducing a new s 38 into the County Courts Act 1984. 

10 ibid s 38(3). 

11 The details will be found in the County Court Rules, made under County Courts Act 1984, s 75 as 
amended by the Courts and Legal Services Act 1990, s 16(2). 

12 Courts and Legal Services Act 1990, s 7. 

13 cf the views of Stephen Sedley (reported in Legal Action, April 1990, p 6) who fears that the changes 
will result in the London courts becoming the exclusive centres for the really important and interesting 
cases, leaving, in effect, the dross to the provincial courts. 
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of manpower from London to the provinces to allow this to happen.'* There are 
likely to be increases in the levels of specialisation offered in provincial chambers. 
The implications of these changes for the organisation of the Bar could be 
considerable.'* 

One serious but very practical issue that has been raised in relation to this realloca- 
tion of work is whether there will be adequate resources made available to the County 
Court system to enable the changes to work effectively. Cogent arguments have 
been advanced indicating that there need to be increases not only in judicial manpower 
but also in the numbers and quality of the administrative support staff and 
improvements in the training which they receive. 

The provisions on the restructuring of the courts contain one interesting provision 
relating to the nature of the legal services that can be offered in them. Section 11(1) 
states that the Lord Chancellor may, by order, provide that in certain categories 
of case there shall be no restriction on the persons who may exercise rights of 
audience. Admittedly this power is, initially at least, to be limited to certain categories 
of case, eg recovery of amounts due under contracts for the supply of goods or 
services, or in relation to domestic premises.'° This seems to contemplate that, for 
example, those lay agencies that now provide representation in certain categories 
of welfare law before tribunals — where legal aid is not available — will be among 
those who may be able to take advantage of the new rules. More generally, litigants 
may take with them other friends and advisers to assist them." 

In order to prevent the arrival of large numbers of barrack room lawyers in the 
courts, judges are given powers to refuse to hear a person who, in their opinion, 
‘is behaving in an unruly manner.’'® In addition, the County Court is given a 
power to disqualify any person who intentionally misleads the court or otherwise 
demonstrates that he is unsuitable to exercise the right; such a disqualification is 
to be general, and not limited to the particular case. Whereas professionals can be 
disciplined through the codes of conduct of their professional bodies, lay representa- 
tives have to be subject to direct statutory control. This change could be very 
significant. If experienced but non-qualified advocates demonstrate their ability in 
a limited number of cases — as they have already done in the tribunals — what, 
logically, can prevent them coming to deal with a wider range of cases as time 
progresses? 

A further change that should be noted is that a criminal offence has been created 
where a party fails to appear for any appointment fixed for a hearing without giving 
due notice of his desire to cancel it or his inability to attend." Before the penalty 
is imposed, the court must consider whether the party would have suffered other 
financial loss or be subject to a disciplinary hearing.”° 


14 40% of the practising Bar already have chambers outside of London. 

15 See, eg, Report of the Bar Council’s Strategy Group, noted at (1990) Law Society Gazette No 39, p 8. 

16 Defined as premises wholly or mainly used as a private dwelling: Courts and Legal Services Act 1990, 
s 11(11). 

17 The importance of representation in determining outcome in tribunals has been clearly demonstrated 
in the report by Hazel Genn and Yvette Genn, The Effectiveness of Representation at Tribunals (London: 
Lord Chancellor’s Department, 1989); for comment see T. Mullen, ‘Representation at Tribunals’ (1990) 
53 Modern Law Review 230—237. It will be important to research whether these findings are also 
relevant within the court structure. 

18 Courts and Legal Services Act 1990, s 11(4). 

19 There is a defence that the person took reasonable steps to give due notice: see Courts and Legal 
Services Act 1990, s 12. 

20 ibid s 12(5). 
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The Qualifications of the Judiciary 


Related to the reallocation of proceedings in the courts is a number of detailed 
measures relating to the judiciary. Although these amendments and changes may 
seem rather technical, it may be suggested that the implications of the changes are 
really quite profound. 

First, and most obvious, County Court Registrars have been retitled District 
Judges.?! Though this may appear trivial (and was undoubtedly a matter on which 
the Registrars felt very strongly), given the potential importance of the District Judge 
in the new court structure arising from the increase in their jurisdiction, it is a very 
important change. Indeed, this move may prove to be the first step towards the 
creation of a ‘career’ judiciary — familiar in Continental legal systems — but not 
yet accepted as desirable in this country. 

Of more general significance is the listing of the qualifications necessary to become 
a judge. These are set out in great detail in Schedule 10 to the Act. These are as 
revealing for what they do not contain, as for what they prescribe. In particular, 
the opportunity to open up certain categories of judicial appointment to holders of 
academic legal posts was not taken.” Nor were any proposals for altering the 
process of the selection of the judiciary incorporated in the legislation.” 

A further change, which again may seem technical, but which is of importance, 
is the recognition in the Act that senior judicial officer holders do, in fact, have 
managerial functions as well as judicial functions. Section 72 allows the appointment 
of presiding judges and a senior presiding judge. While the Act does not specify 
the roles which the presiding judge should undertake, and despite the fact that the 
presiding role is, in effect, already being carried out without statutory authority, 
the inclusion of this measure in the statute should enhance the authority of the 
presiding judges. They will have the task of thinking about and implementing 
procedures for the more efficient operation of their courts. This will enable those 
who demand value for money from the court system — in particular, officials within 
the Lord Chancellor’s Department and the Treasury — to achieve by indirect means 
what they might not be able to do directly for fear of being accused of interfering 
with judicial independence.* 

One further omission may also be noted. Although there is much concern reflected 
in the Act about the training and education — including continuing education — 
of practitioners, whether lawyers or others, who may seek to provide legal services 
under the terms of the Act, it does not deal with the education and training of the 
judiciary. Thus, although the work of the Judicial Studies Board will continue and 
develop, those who have to look for resources for its work will still not have a 
statutory provision which might help them argue their case with the Treasury. 


Competition in Legal Services 


The second theme addressed in this note relates to the provisions in the Act designed 





21 Courts and Legal Services Act 1990, s 74. 

22 cfthe proposals set out by the Sub-Committee of Justice, The Judiciary (1972; Chairman, Peter Webster 
QC; now Webster J). 

23 cf the Law Society’s recent proposals for a Judicial Commission. 

24 The problems of the interaction between judicial independence and control of the operation of the 
courts were discussed in the fascinating lecture by Sir Nicolas Browne-Wilkinson, ‘The Independence 
of the Judiciary in the 1980s’ (1988) Public Law 44—57. 
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both to encourage competition in the provision of legal services, and also the 
development of new forms of legal service. It was in relation to these provisions 
that the political argument was loudest, since what was effectively being attacked 
was a number of professional practices designed to limit competition and protect 
market share.” 

In fact, debate on these matters was far from new, and can be traced back at 
least to the Monopolies Commission’s enquiries into the restrictive practices of the 
professions in general and lawyers in particular.” The Royal Commission on 
Legal Services,” which reported in 1979, had come to the conclusion that many 
such practices were justifiable as being in the public interest. But the collapse of 
the conveyancing monopoly and its pricing structure, together with relaxation of 
rules against advertising were an indication that some of the leaders of the profession 
realised that there would be continuing attacks on positions that were perceived by 
many as untenable. The failure of the Marre Committee?! to come to a com- 
promise, particularly on the question of rights of audience, seems to have been a 
major factor leading to direct intervention by the Government. 

Part II of the Act, headed ‘Legal Services,’ enacts provisions designed to address 
the matters that arose out of the three Green Papers”? and the White Paper” on the 
future of legal services. It begins with a grand flourish by setting out a ‘statutory 
objective’?! — making provision for new and better ways of providing legal 
services and a wider choice of persons providing them. 

The ‘objective’ is supplemented by a rather more detailed ‘general principle.’ 
This states that decisions as to whether a person should have a right of audience 
or be granted a right to conduct litigation in any court or proceedings, should be 
determined only by reference to appropriate educational and training qualifications; 
by the nature of any professional or other body of which he/she is a member; and 
the nature of the rules of conduct which affect that person.” 

The Act also sets out a statutory duty on those whose task it is to exercise functions 
under Part II of the Act to do so as soon as reasonably practicable and, more 
importantly, to act in accordance with the ‘general principle’ and to further the 





25 Inthis context, the approach of the government was consistent with other initiatives it had taken with 
doctors, dentists, opticians, the trade unions and the universities. 

26 A Report on the General Effect on the Public Interest of certain restrictive practices so far as they 
prevail in relation to the supply of professional services, Cmnd 4463 (London: HMSO, 1970); Barristers’ 
Services, HC 517, 1975—76 (London: HMSO, 1976); Barristers’ Services, HC 559, 1975—76 (London: 
HMSO, 1976); Services of Solicitors in England and Wales, HC 557, 1975—76 (London: HMSO, 
1976). See also the classic text by M. Zander, Lawyers and the Public Interest (London: Weidenfeld 
and Nicolson, 1968). 

27 Cmnd 7648 (London: HMSO, 1979). 

28 Committee on the Future of the Legal Profession (Chairman: Lady Marre), A Time for Change (London: 
The General Council of the Bar, 1988). 

29 The Work and Organisation of the Legal Profession, Cm 570; Contingency Fees, Cm 571, and 
Conveyancing by Authorised Practitioners, Cm 572 (London: HMSO, 1989). For comment see 
R. Smith, ‘The Green Papers and Legal Services’ (1989) 52 Modern Law Review 521—539. 

30 Legal Services: A Framework for the Future, Cm 740 (1989). 

31 The use of the ‘statutory objective’ and the ‘general principle’ as a technique of legislative drafting 
will not be commented on in detail here. It does seem designed to ensure that if any issue gets to 
court, the judge(s) adopts a purposive rather than a literal construction. 

32 Courts and Legal Services Act 1990, s 17(1) and (2). 

33 The full details are set out ibid s 17(4). S 17(5) states that rules of conduct that permit a person to 
withhold services where, having regard to the circumstances of the case, the nature of the person’s 
practice or his experience or standing, he is not being offered a ‘proper fee,’ are not to be regarded 
as incompatible with the general principle. 
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‘statutory objective,’ and not act in any way incompatible with the statutory 
objective.* 

Implicit in the statutory objective is the proposition that legal services, as opposed 
to lawyers services, do not necessarily have to be performed by lawyers, a distinction 
that was emphasised in the Green Paper.” The Act opens up the possibility not 
only that there will be greater competition between the two branches of the legal 
profession, but also that other professional groups will find it easier to compete 
in this sector of the service market. Certainly, Part II of the Act proceeds to establish 
a number of new statutory bodies whose task it will be to advise the Lord Chancellor 
on the achievement of the statutory objective of expanding competition. The 
unanswered question is whether other professional groups will in fact take advantage 
of the new opportunities. 


Rights of Audience and the Conduct of Litigation 


The Lord Chancellor’s Advisory Committee on Legal Education and Conduct, which 
came into being on 1 April 1991 under the chairmanship of Lord Griffiths, has the 
broadest remit. It will, inter alia, advise the Lord Chancellor on whether any 
professional or other body should be authorised to allow its members rights of 
audience in courts, and to conduct litigation; and it will also advise on the extent 
of any rights to be permitted. For the purposes of rights of audience, the General 
Council of the Bar and the Law Society are deemed automatically to be authorised 
bodies; for rights to conduct litigation, the Law Society is deemed an authorised 
body. The Lord Chancellor will take any decision on such authorisation in conjunction 
with the ‘designated judges.’ If any of them fails to approve the application, it 
shall fall; each has a separate veto.” 

The process of approval is likely to be lengthy and detailed. Although the Act 
states baldly that the procedures of the Committee are for the Committee to deter- 
mine,” it has already shown a determination to consult widely on proposals put 
to it. And, in relation to the specific questions of the authorisation of bodies whose 
members should have rights to conduct litigation and rights of audience, more detailed 
procedures are laid down.” 

In order to emphasise the importance of promoting competition, in addition to 
the role of the Advisory Committee, the Director-General of Fair Trading is also 
given a statutory role to advise on whether the proposals of the body seeking 
authorisation would have the effect of restricting, distorting or preventing competition 
to any significant extent. 

Once authorised, any change in the scope of the rights that the authorised body 
wishes to exercise must also be considered by the Advisory Committee.*! Again 
it is up to the Lord Chancellor and the designated judges to decide such applications; 
the advice of the Director-General of Fair Trading may also be sought here. 


34 ibid s 18. These provisions seem designed to ensure that the judges and other lawyers involved in 
giving advice should do so in such a way that measures unnecessarily protective of the legal profession 
are not reintroduced by the back door. 

35 Cm 570, Annex B. 

36 For definition, see Courts and Legal Services Act 1990, s 119(1). 

37 Courts and Legal Services Act 1990, Sched 4, para 5(7). 

38 Courts and Legal Services Act 1990, Sched 1, para 2. 

39 Courts and Legal Services Act 1990, Sched 4. 

40 Courts and Legal Services Act 1990, Sched 4, para 3. 

41 Courts and Legal Services Act 1990, Sched 4, Part II. 
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As might have been expected, the Law Society has been quick off the mark and 
has already submitted proposals for extending the rights of audience of solicitors.” 

Slightly less straightforward is the application from the Government Legal Service 
and the Crown Prosecution Service. As already noted, the Law Society and the 
Bar Council were put in a special position regarding their accrued rights. Their 
regulations and rules of conduct were deemed to be approved under the Act unless 
a question was raised as to whether such a regulation or rule should actually be 
approved. The Government Legal Service, together with the Crown Prosecution 
Service, have raised a question about the status of rule 402.1 of the Code of Conduct 
of the General Council of the Bar which effectively restricts the rights of audience 
of employed barristers; they are seeking a ruling that this rule should not be 
approved.“ 


Conveyancing Services 


The Authorised Conveyancing Practitioners Board has the more specific task to 
‘develop competition in the provision of conveyancing services, [and] to supervise 
the activities of authorised practitioners.’* What these provisions do is put in place 
arrangements whereby a wider range of people may come into the field of offering 
conveyancing services. Unlike the Committee, which is technically only advisory, 
the Board has executive powers and is able, if satisfied that either individuals 
or organisations meet the prescribed requirements,“ directly to authorise such 
individuals or organisations to carry out conveyancing services. 

The rules which relate to applications for authorisation will be made by the Board, 
though subject to the approval of the Lord Chancellor.” The Lord Chancellor also 
has powers to make regulations about the competence and conduct of authorised 
practitioners.“ Before any such rules are approved, or regulations made, a copy 
is to be sent to the Director-General of Fair Trading who, again, is to consider 
whether they would restrict, distort or prevent competition to any significant 
extent. Appeals against a refusal to authorise or from a decision to withdraw 
authorisation will be heard by a new tribunal, the Conveyancing Appeals 
Tribunal. 

There is, clearly, an expectation that those currently offering conveyancing services 
will continue to do so. What the legislation seeks to encourage is others to come 
into this area of legal work. The banks, building societies and insurance companies 
have been seen as the most likely and have been given some special status when 








42 An Application by the Law Society to the Lord Chancellor’s Advisory Committee on Legal Education 
and Conduct, April 1991. The Committee has made the application available for public consultation, 
to be completed by 31 July 1991. 

43 See Courts and Legal Services Act 1990, ss 31 and 32. 

44 Courts and Legal Services Act 1990, Rights of Audience: Submission to the Lord Chancellor by the 
Head of the Government Legal Service and the Director of Public Prosecutions, May 1991. This too 
has been referred out for consultation by the Lord Chancellor’s Advisory Committee. 

45 The history of the dismantling of the solicitors’ conveyancing monopoly is beyond the scope of this 
note. See, though, M. Zander, A Matter of Justice (London: I.B. Taurus, 1988) pp 9—19. 

46 Draft Authorised Practitioner Regulations 1991 were published in a consultation paper by the Lord 
Chancellor’s Department in April 1991. 

47 Courts and Legal Services Act 1990, s 37(4). 

48 ibid s 40. 

49 Courts and Legal Services Act 1990, s 45. In considering the whole question of conveyancing services, 
the very important rules against ‘tying-in’ the sale of one product or service to the sale of another 
have to be taken into account: see Courts and Legal Services Act 1990, ss 104—107. 

50 Courts and Legal Services Act 1990, s 41. 
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being considered for authorisation." Others who wish to offer conveyancing 
services will need to use a qualified person® to carry out or supervise the provision 
of conveyancing services to each client. Again, the unknown fact is whether other 
non-traditional groups will in fact take advantage of the new opportunities, or whether 
the costs of complying with the regulations will be such as to deter new entrants 
into the field. 


Probate 


The Act also seeks to expand the categories of bodies able to offer probate services. 
As with the areas noted above, existing providers have their position effectively 
protected. The Act creates procedures whereby others may come into the field. In 
this case, the mechanism used is the amendment of section 23 of the Solicitors Act 
1974 to provide that banks, insurance companies and building societies that comply 
with specified conditions should be allowed to carry out these services as well as 
solicitors, duly certificated notaries public, the Public Trustee and the Official 
Solicitor. The details of the conditions that will apply have not, as yet, been published 
even in draft, though it is understood that they will be similar to the rules relating 
to the authorisation of conveyancers.® 


New Forms of Practice 


During the debates in Parliament and arising out of the Green Papers, much 
controversy was generated by the proposition that barristers and solicitors should 
be able to enter into multidisciplinary and multinational practices. The Act adopts 
the politically neat solution to the opposition that these proposals produced by, in 
the context of solicitors, repealing those statutory provisions that prohibited these 
forms of practice but then providing that the Law Society could adopt rules of practice 
preventing such arrangements from arising; and, in the context of the barristers, 
declaring that there is no common law rule prohibiting barristers from entering into 
any unincorporated association with non-barristers, but then allowing the General 
Council of the Bar to make rules of conduct to prohibit this.“ 

Contingent fee arrangements was another issue over which considerable contro- 
versy was aroused at the consultation stage prior to the publication of the Bill.* 
This precise proposal was dropped in the Bill. Instead, the Act provides at section 
58 that certain categories of work, to be defined in regulations, may be conducted 
on a conditional fee basis. It is provided that neither family matters nor ‘contentious - 
business arrangements’ can be dealt with on this basis. 


Consumer Protection 


In considering the scope of the legislation, it is important to appreciate that in addition 








51 See Courts and Legal Services Act 1990, s 37(8). 

52 Solicitor, licensed conveyancer, barrister or duly certificated notary public. 

53 See White, op cit n 2, p 81. 

54 Courts and Legal Services Act 1990, s 66. A similar arrangement is found relating to notaries. The 
issue of multidisciplinary partnerships is not, however, going away; the Department of Trade and 
Industry have issued a consultation paper on the matter which suggests that the Government would 
wish to push further in this direction: for initial comment, see Law Society Gazette (1991) 5 June, p 5. 

55 For details see the Green Paper on Contingency Fees, Cm 571. 
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to the objective of increasing choice amongst those providing legal services, there 
is the equally important objective of improving the means whereby the public can 
complain if they feel that the services they have received are inadequate in some 
way. A variety of well-publicised complaints about the quality of lawyering had 
created a feeling that the profession was not taking adequate steps to protect the 
public. Certainly, the Act puts in place important new procedures for handling 
consumer problems, as well as strengthening the statutory powers of the Law Society 
in relation to its own regulatory powers. 


The Legal Services Ombudsman (LSO) 


This new official replaces the former Lay Observer and is designed to improve the 
opportunities for consumers to complain when the provision of legal services falls 
short. The starting point of the LSO’s jurisdiction is investigating allegations about 
the way in which complaints have been dealt with by a professional body. His 
jurisdiction extends to any body whose members offer legal services, not just the 
Law Society. Once dealing with such allegations, the LSO can also look at the subject- 
matter of the complaint itself. There are limits to the jurisdiction; for example, he 
cannot investigate any issue which is or has been determined by a court or the 
solicitors disciplinary tribunal. Nor is he allowed to look at a complaint which is 
still the subject of investigation by the professional body concerned.* 


Conveyancing Services 


There is a number of mechanisms designed to protect the public specifically in relation 
to the provision of conveyancing services. First, a new Conveyancing Ombudsman 
scheme is designed to deal directly with complaints against authorised practitioners 
in connection with the provision by them of conveyancing services. In addition, 
the Board itself is given extensive powers to obtain information and documentation 
from authorised practitioners. It can also establish investigations into the affairs 
of such practitioners. It may intervene directly to protect the interests of clients 
or potential clients where this appears to the Board to be desirable. Finally, the 
Board also has power to set up a compensation scheme to compensate persons who 
suffer loss as a result of dishonesty. 


The Powers of the Law Society 


In addition to the new bodies and procedures created for dealing with consumer 
complaints, the Law Society’s own institutions have also been given extra powers. 
Thus, increased powers to intervene in a solicitors’ practice have been created”; 
the functions of the Solicitors Disciplinary Tribunal have been recast.** The 
powers for giving redress for inadequate professional services or ‘shoddy work’ 
are amended to permit the award of compensation.” Furthermore, powers of entry 
are given to local weights and measures authorities. 


56 Thus the work of the Solicitors’ Complains Bureau, established in 1986, plus its Investigation Committee 
and its Adjudication Committee will continue as before: see White, op cit n 2, pp 87—89. As a result 
of the Courts and Legal Services Act 1990, s 93 power is given to award limited compensation for 
‘shoddy work.’ 

57 Courts and Legal Services Act 1990, s 91, supplying additions to the Solicitors Act 1974, Sched 1. 

58 ibid s 92, supplying amendments to the Solicitors Act 1974, s 47. 

59 ibid s 93, inserting a new s 37A and Sched IA into the Solicitors Act 1974. 
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Omissions 


Despite the obviously reforming and restructuring objectives of the Courts and Legal 
Services Act, it is clear that a number of important issues about the work of the 
courts and the delivery of legal services were not included in the Act; some have 
been mentioned in passing already. This is understandable; the political battles were 
fierce enough as they were. Nevertheless, it should not be thought that the legislation 
addresses all issues relating to the provision of legal services. The Act has much 
to say on the ‘supply’ side; it has rather little to say on the ‘demand?’ side. In particular, 
the debate about the unmet need for legal services is not addressed in the legislation. 

For example, many critics of the Bill pointed to the lack of any discussion of 
legal aid, which certainly touches on this issue. While this was a perfectly good 
political point to make, there is in fact a very lively debate about the future of the 
legal aid scheme currently proceeding, albeit separately from the issues considered 
in the Act. It is clearly essential that the ‘network’ of lawyers, needed for the delivery 
of legal aid, should not be destroyed by the impact of the measures in this Act. 
But this issue has received attention within the Lord Chancellor’s Department. 

Even so, the debates on the Bill and the Act fail to address a number of other 
important questions about the contribution that the provision of legal services makes 
to the running of our society. For example, if new laws criminalise activities hitherto 
not criminal, this will have consequences for the legal services that should be available 
to the public. If protective legislation cannot be effectively utilised because a legal 
services structure is not there to provide advice and assistance, it is arguable that 
the will of Parliament is being thwarted. Given the shift from a ‘welfare state’ model 
of social policy delivery — with social provision being directly provided by the 
State — to a more ‘regulatory state’ model, with services being provided by agencies 
or the private sector within a regulatory framework, the need for legal services should 
be acknowledged if legislation is to operate properly. 

In short, when Bills go through Parliament there should be a statement of the 
likely impact on the need for legal services, as well as the now traditional statements 
about the likely impact on public expenditure and civil service manpower. These 
broader issues about legal services and their relationship to the achievement of broadet 
social policy and economic goals were simply not consideréd. 

Secondly, there was no discussion of the extent to which the court (and tribunal) 
service itself should be regarded as a form of legal service delivery. However, with 
increasing pressures to develop procedures which do not need lawyers or legal 
services, some consideration might have been given to the role of court staff in 
the provision of legal services, and the requirements that they would have for training 
and the development of their expertise. 

Thirdly, having tantalisingly drawn the distinction between ‘legal services’ and 
‘lawyers’ services,’ the legislation really failed to take this further. The discussion 
on the Green Papers raised the prospect of persons, other than qualified lawyers, 
offering a variety of legal services. In the event, it is not at all certain that the place 
of the legal profession in the provision of legal services has really been threatened 
in any significant way by the passing of the legislation. Those para-legals who 
currently offer legal services, particularly to the less advantaged sectors of the 
community, may seek to strengthen their specialist position, but are unlikely to be 
queuing up to seek rights of audience or the rights to conduct litigation more generally. 
In this sense, it is likely that the broad pattern of provision will remain much as before. 
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It is impossible to predict with any certainty the effect of the legislation at this stage. 
Certainly the Act is important. Yet, as with so much legislation, it seems most likely 
that the impact of the legislation will be on matters which did not attract particular 
attention in the public debates, rather than on those that did. Thus, as has been argued 
above, it seems extremely likely that the redistribution of court work will have 
potentially huge effects on the way the court service works. Opportunities for new 
management initiatives, the better use of staff and resources have all been put in 
place. In addition, these changes are likely to affect the structure and organisation 
of legal practices, particularly the relationship between London and the provinces 
in ways that are much more profound than has been considered to date. The 
unanswered question here is whether sufficient resources will be made available 
to enable the reforms envisaged to come to fruition. 

By contrast, the provisions of the legislation relating to the position of the legal 
profession that attracted the greatest controversy are likely to prove less important 
in the long run. This is not to say that over the next decade the legal profession 
will not change; it will, probably very substantially. But these changes will be largely 
driven by the nature of the market for legal services and the opening up of those 
markets that had occurred prior to the passing of the Act, rather than to the Act 
itself. One change which I certainly do not anticipate is the collapse of the Bar, 
which was so widely predicted. The Act may well provide a stimulus to the profession 
to become more competitive and win back or even break into new areas of work, 
but they would probably have done this anyway. 

The Act does represent a challenge to the power of professional organisation. 
Although the Bar and the Law Society emerged from the legislative process with 
much of what they wanted, the whole process indicates that the mere assertion of 
the independence of the professions to run their own affairs is no longer enough. 
The long term significance of this, apart from the need to rethink current views 
on the sociology of the professions, may be much greater than any of the more 
specific changes envisaged when the legislative process was started. 

Finally, for those involved in the academic branch of the profession, there are 
both challenges and opportunities to be seized, but also threats to be guarded against. 
The terms of reference of the new Advisory Committee clearly bring the nature 
and scope of the academic stage of professional legal education into the public eye 
in a way in which the former Advisory Committee® did not do. It is essential that 
the academic community keeps a close eye on the new Advisory Committee so that 
it can both respond to emerging agendas and, indeed, help to set them. 





60 This was an informal group set up after the publication of the Ormrod Committee on Legal Education 
reported in 1971. 
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Woolf: In Retrospect and Prospect 
Rod Morgan* 


Lord Justice Woolf’s report on the Prison Disturbances April 1990' received a 
good press when it was published on 25 February 1991. The Home Secretary 
announced that its recommendations were to be the subject of a White Paper in 
the summer. It is, of course, too early to say what impact the Report will make 
on prisons policy. What can be assessed at this stage is the importance of the inquiry 
process itself. As an insider in that process I cannot easily claim impartiality. Never- 
theless, I believe that the manner in which the inquiry was conducted significantly 
opened up the prisons debate and provides a model which future inquiries might 
copy. Certainly, the recently appointed Royal Commission on the Criminal Justice 
System could, with advantage, emulate aspects of the Woolf recipe. Following this 
basic theme, this article addresses three issues. First, to describe and explain the 
overall strategy adopted by the Woolf Inquiry. Second, to outline some of the 
problems encountered by the Inquiry and the measures taken to try and overcome 
them. Third, to consider generally how successful the Inquiry was in realising the 
ambitious task it set itself. 

One further word is necessary by way of introduction. What follows is more than 
a personal viewpoint. I do not subscribe to the view that the deliberations of the 
jury room must remain forever secret. Indeed, I think our understanding of decision- 
making and policy formation would benefit from franker (which necessarily means 
more open) scrutiny of the processes, including those adopted by inquiries, to which 
government regularly resorts. Nevertheless, I accept that imaginative deliberation 
by teams of policy advisers depends crucially on trust; confidence and courtesy 
demands that some transactions are not made public. It is a tribute to the open manner 
in which the Woolf Inquiry was conducted that I have been able to write this. piece, 
without having to confront those dilemmas of secrecy which all too often in Britain 
constrain those outsiders who, like myself, become, for a brief period, insiders. 
Most of what follows can be verified by consulting the documents which the Woolf 
Inquiry brought into the public domain. 


On Being an Assessor 


I was in Hong Kong when Strangeways Prison in Manchester erupted in the most 
serious and, as it turned out, longest prison disturbance in English penal history. 
Had I been at home I think it virtually certain that I would not have been invited 
to become one of three assessors to the Inquiry. When I returned home, my desk 
was littered with yellow slips recording requests from journalists that I comment 
publicly on the riot. But, uncharacteristically, I had been silent. Thus, apparently, 
I was a suitable candidate to balance the Woolf assessor ticket which by that stage 


*Professor of Criminal Justice, Faculty of Law, University of Bristol and Assessor to the Woolf Inquiry. 


1 Prison Disturbances April 1990, Cmnd 1456 (London: HMSO, 1991). Report of an Inquiry by the 
Rt Hon Lord Justice Woolf (Parts I and IT) and His Honour Judge Stephen Tumim (Part II) {hereafter 
‘Woolf’]. 
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already included two retired Home Office civil servants. My colleagues were Gordon 
Lakes, ex-prison governor and recently retired Deputy Director-General of the Prison 
Service, and Mary Tuck, formerly head of the Home Office Research and Planning 
Unit. Together with a small team of very hard-working civil servants, headed by 
an assistant secretary from the Home Office, we comprised the Woolf team. Later 
Stephen Tumim, Chief Inspector of Prisons, became part of the Inquiry, but then 
only for the second stage, when we moved beyond the question of what had happened 
at Strangeways and elsewhere. 

The Woolf Inquiry was a departmental inquiry conducted by a judge, what is 
usually known as a judicial inquiry. It was not a committee of inquiry. The distinction 
is important. I and my fellow assessors were not part of a team in which Lord Justice 
Woolf was primus inter pares. It was his Inquiry and his alone (along with Judge 
Tumim during the second stage). We were appointed to assist him in whatever 
capacity he chose. If he had wished he could at any point have dispensed with our 
services or ignored our advice.? At the end of the day he personally wrote the 
report; we were not signatories of the report and we could not formally have dissented 
from it. It follows that in departmental inquiries, assessors are essentially back- 
room advisors, though they may have higher profile tasks delegated to them.’ One 
can imagine circumstances in which relationships between assessors became taut. 
Within the Woolf Inquiry, however, the assessors were treated as equally as they 
could have been within the constitutionally unequal setting we inhabited. The whole 
team met frequently. All key decisions were discussed collectively, and throughout 
the Inquiry the views of the assessors were sought and taken account of on all major 
questions. 

Each of the three assessors had different experience, skills and interests and these 
were reflected in the division of labour to which at different stages we gravitated. 
Gordon Lakes, for example, organised a team of ex-prison governors to undertake 
preliminary investigations into what had happened at Strangeways and the other 
prisons on which the Inquiry focused its attentions. Mary Tuck, with the assistance 
of a former colleague from the Home Office Research Unit, organised the analysis 
of several hundred letters received from prisoners and prison officers and which 
was subsequently published as an appendix to the final report. I spent a good part 
of my time in the early summer interviewing prisoners who had been in the estab- 
lishments where disturbances had taken place. During the autumn and winter we 
all analysed written submissions sent to the inquiry, wrote papers for Lord Justice 
Woolf on agreed topics and prepared notes for him in reaction to his early drafts. 
We all occupied adjacent offices along a single corridor in a Home Office building 
in Westminster. Though there was a good deal of uncertainty at the beginning as 
to what our role was, being an assessor meant undertaking tasks agreed within the 
team and it became an almost full-time job from late April until the end of the year. 
Everyone worked extremely long hours. 


2 This is not the case in planning and certain other statutory inquiries for which provision is made for 
the appointment of assessors to advise on technical or scientific issues. See, for example, the discussion 
of the role of expert assessors in the inquiry from 1982—87 under s 34 of the Electricity Act 1957 
into the plan to build a reactor near Aldeburgh, Suffolk in T. O’Riordan, R. Kemp and M. Purdue, 
Sizewell B: an anatomy of the inquiry (London: Macmillan, 1988) pp 91-4. 

3 For example, Professor Leonard Maunder, Professor of Mechanical Engineering at the University 
of Newcastle-upon-Tyne, was one of two assessors appointed to assist Lord Justice Taylor with the 
Hillsborough Inquiry. At Lord Justice Taylor’s request, Professor Maunder chaired a working party 
to review the technical aspects of the Home Office Guide to Safety at Sports Grounds. See The 
Hillsborough Disaster 15 April 1989, Cm 962 (1990) p 1. 
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The Strategy of the Inquiry 


Inquiries generally follow an incident or incidents as a result of which the government 
of the day perceives a need for something conspicuously to be done. Instituting 
an inquiry signifies taking things seriously. It is one way of restoring public 
confidence. However, inquiries can take various forms and the public policy 
literature* suggests that the choice between those forms, as well as the personnel 
chosen to participate,> depends on what other policy-making interests are at stake. 
There may be a need for: expert advice; or innovative long-term thinking (the Home 
Office, for example, is said to be notoriously prone to short-term exigency); or 
representative consultation (committee members may be drawn from important 
constituencies). Or the minister may have in mind a solution for which he requires 
an arms-length launching pad (which he can disown if the rocket fails to ignite); 
or there may simply be a need to delay things (the short-term political costs of ail 
feasible solutions being too high). 

In the case of Strangeways, an inquiry by an individual or small team rather than 
a committee was obviously appropriate. The immediate cause of the disturbance 
was the principal question and speed was essential. The key issue to be decided 
was the status of the individual or team to undertake the task. In the recent past, 
prison riots have been investigated by senior members of the Prison Departments 
or the Chief Inspector of Prisons.” Either might have been asked to do so again. 
However, the events at Strangeways were unprecedently serious. Further, the 
operational decisions of senior headquarters personnel were among the issues to 
be considered. It seems clear that the inquiry had to be conducted by someone 
independent of the Home Office. The Home Secretary decided to ask a senior judge. 

After Woolf accepted the commission the size of his task grew substantially. It 
took three and a half weeks to lift the siege at Strangeways. By that time, further 
disturbances had occurred — some minor, others serious, some involving the 
temporary loss of wings of prisons, injury to prisoners and staff and extensive damage 
— at nearly thirty establishments across the country.2 The Home Secretary 
extended Woolf’s terms of reference to cover these disturbances.’ It was at this 





4 See, for example, K.C. Wheare, Government by Committee (Oxford: OUP, 1955); PEP, Advisory 
Committees and Councils in British Government (London: Allen and Unwin, 1960); R.A. Chapman, 
The Role of Commissions in Policy Making (London: Allen and Unwin, 1973); T.J. Cartwright, Royal 
Commission and Departmental Committees in Britain (London: Hodder, 1975); L.A. Hallet, Royal 
Commissions and Boards of Inquiry (Sydney: Law Book Company, 1982); M. Bulmer, Royal 
Commissions and Departmental Committees (London: RIPA, 1983); Lord Rothschild, Royal 
Commissions (London: Collins, 1984). 

5 Fora review of the ‘establishment’ from whom members of inquiries are said typically to be selected, 
see P. Hennessy, The Great and the Good (London: Policy Studies Institute, 1986). 

6 The major disturbances at Haverigg Prison in June 1988 and Lindholme Prison in July 1988 were 
investigated by the then Deputy Director-General Mr Gordon Lakes (see Report of the Work of the 
Prison Service, April 1988—March 1989, Cm 835 (London: HMSO, 1989) para 32). The serious 
incident at Risley Remand Centre in April 1989 was investigated by a Regional Director, Mr Ian 
Dunbar. None of these reports were made public. 

7 HC 42 (1987), Report of an Inquiry by Her Majesty’s Chief Inspector of Prisons for England and 

Wales into the disturbances in prison service establishments in England between 29 April—2 May 

1986 (London: HMSO). 

For a chronology of significant operational events 1—25 April 1990, see Woolf, op cit n 1, Annex 3D. 

The revised terms of reference were: ‘To inquire into the events leading up to the serious disturbances 

at Her Majesty’s Prison Manchester which began on 1 April 1990 and the action taken to bring it 

to a conclusion, having regard also to the serious disturbances which occurred shortly thereafter in 
other prison establishments in England and Wales.’ 
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stage that he also appointed three assessors to provide assistance with the expanding 
task. 

The Inquiry was not established under the Tribunals and Inquiries Act 1921. The 
Home Secretary indicated to Woolf that he would consider seeking a resolution from 
both Houses of Parliament to institute such an inquiry should Woolf think it 
necessary. He did not think it necessary. This meant that the Inquiry had no 
powers to compel any person to give evidence and no privilege (unless granted by 
the Attorney-General) could be attached to any evidence that was given. Given that 
the disturbances apparently involved grave criminal offences,'' about which the 
police were questioning prisoners during the early weeks of the Inquiry, it was antici- 
pated that difficulties might be encountered collecting evidence about what exactly 
had occurred at the six prisons on which it was decided the Inquiry should focus 
its fact-finding attentions.’ There were difficulties; but they proved surmountable. 
No request for immunity from prosecution was asked for or given. 

The Home Secretary also made it clear that it was up to Woolf to interpret his 
essentially open-ended terms of reference," and several strategic decisions were 
made early on about the shape of the Inquiry. First, that it be divided into two phases. 
Part I would be devoted to gathering evidence about the events immediately preceding 
the disturbances in the six target institutions, the course of the disturbances and 
the measures taken to bring them to a conclusion. Part II would be devoted to a 
consideration of the contextual policy issues. Second, the inquiry would undertake 
‘a broad canvas.’'* Woolf announced his intention to take a ‘broad ranging’ view 
when inviting written submissions for Part M: so wide did he cast his net that 
several newspapers commented, favourably, that the Inquiry was conducting itself 
like a Royal Commission.'* Third, it was decided that the Inquiry would not take 
as long as Royal Commissions typically have done. The Home Secretary gave Woolf 
no deadline but led him to believe that he was ‘required to proceed with all possible 
speed’; and Woolf made it clear to everyone within the team that he wished the 
job to be done if possible by the end of the year, a target that was substantially 
achieved.'* Fourth, the Inquiry would be conducted as openly as possible. There 
would be wide consultation and ‘the Inquiry should as far as possible be in 
public. ’!9 

The objectives set by the Inquiry — speed, a broad-ranging investigation and an 
open and extensive consultative style — created obvious tensions. Could justice really 
be done in so short a time to the many complex issues which were raised by the 





10 Woolf, op cit n 1, at para 2.2. 

11 One prisoner died in hospital as a result of injuries received at the hands of fellow prisoners at Manchester 
Prison. At the time of writing, six Manchester prisoners are awaiting trial for his murder, 

12 In addition to Manchester, the target establishments, all of which had experienced extensive disorder 
and damage, were the prisons at Dartmoor, Bristol and Cardiff, and the remand centres at Pucklechurch 
and Glen Parva. 

13 HC Deb vol 170, col 1342, 5 April 1990. 

14 Woolf, op cit n 1, para 2.18. 

15 See Statement by Lord Justice Woolf at the Preliminary Public Hearing on Monday 14 May 1990, 
reprinted at Woolf, op cit n 1, Annex 2F. See also Statement on Part II Seminars, 29 June 1990, 
reprinted as Annex 2H. 

16 It should be noted that in May 1990, ten months before the Royal Commission on Criminal Justice 
under the chairmanship of Lord Runciman was announced, a Royal Commission had not been appointed 
for twelve years. Mrs Thatcher’s dislike of Commissions was well understood, and the species widely 
considered to be extinct. See P. Hennessy, Whitehall (London: Fontana, 1990) p 581. 

17 Woolf, op cit n 1, para 2.3. 

18 Woolf, op cit n 1, para 2.18. 

19 ibid. 
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disturbances? Should certain topics be ruled out of court in order to make the task 
more manageable? And if, as some commentators argued at the time, this was likely 
to be the last major opportunity for many years to look fundamentally at prisons 
policy, would it be better to breach the self-imposed timescale and deal with issues 
more thoroughly? These arguments were rehearsed repeatedly throughout the Inquiry 
and were resolutely resisted by Woolf. This dilemma would be resolved, it was 
decided, by painting with a broad brush. The Part I investigation, which involved 
public hearings scheduled to take place between 11 June and 1 August, had a 
momentum and built-in braking system of its own. Between them, Woolf and Counsel 
to the Inquiry” were able to keep to the timetable by pruning testimony or extend- 
ing the duration of the sittings. Part I was completed, apart from cross-checking 
facts and drafting the final report, when the public hearings were concluded. 

Part IJ would concentrate on erecting policy signposts — principles, concepts and 
guidelines — and would avoid getting bogged down in too much detail. This would 
enable a broad remit to be fulfilled. It would also be sensible. The Inquiry had not 
the expertise, data or time to draft operational blueprints. Were Woolf’s signposts 
subsequently to attract the support of those responsible for prisons, it would be better 
were they to decide how the signposts should best be operationalised. 


Structural Problems 


I had previous experience of an inquiry, albeit as an outsider. Together with a 
colleague, I submitted lengthy written evidence?! to the last major prisons inquiry, 
on that occasion undertaken by a committee headed by (the then) Mr Justice 
May.” Our evidence disappeared into a sort of black box. I was not invited to 
discuss my evidence orally and did not discover what evidence the Prison Department 
had submitted until after the Inquiry had reported.” Further, though our material 
was kindly commented on in the May Report,” it made no real impact on the 
conclusions to which the Committee came. As far as penal objectives and the future 
configuration of the penal estate was concerned, the case made out by the Home 
Office carried the day. Subsequently, having collected as much of the written evidence 
submitted to the May Committee as we could muster, we pursued our advocacy 
in a book critical of the manner in which the Inquiry dealt with the data and argument 
it received.” This experience taught me a good deal. It alerted me to the 
inequalities which surround most inquiries. Would they be repeated with Woolf 
and, if so, could they be avoided? 

The inequalities to which I refer concern the ease with which those who seek 
to influence an inquiry are able to do so. Potential witnesses are unequal in their 
access, information, resources and credibility. These inequalities are overlapping 
and reinforcing. They require integrated analysis. 

Whatever the reason for setting up an inquiry, and no matter what form it takes, 








20 See n 39, 

21 R.D. King and R. Morgan, Crisis in the Prisons: the way out (Universities of Southampton and Bath, 
1979). Evidence submitted to the Committee of Inquiry into the UK Prison Services, January. 

22 Report of the Committee of Inquiry into the United Kingdom Prison Services (May Report), Cmnd 
7673 (London: HMSO, 1979). 

23 Home Office, Inquiry into the United Kingdom Prison Services. Evidence by the Home Office, the 
Scottish Home and Health Department and the Northern Ireland Office, 2 vols (London: HMSO, 1979). 

24 May Report, op cit n 22, para 4.23. 

25 R.D. King and R. Morgan, The Future of the Prison System (Aldershot: Gower, 1980). 
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one thing is certain. The department responsible for the area of policy under scrutiny 
is galvanised into action. Indeed, that is one of the reasons why ministers institute 
inquiries. An inquiry represents an external threat for the department. The judgments 
of civil servants may be called into question. It is customary, therefore, for the 
department to establish an office or unit whose task it is to service, liaise with, and 
shadow the inquiry. The most important duties of the unit will be the organisation 
of the written evidence which the department will submit to the inquiry and antici- 
pation of the recommendations towards which the inquiry is moving. There may 
be recognition of the need for changes in policy but if possible the past decisions 
of the department should be upheld. The best guns in the department will be brought 
to bear to achieve these objectives. 

This analysis is, of course, over-simplified. Departments, particularly the Home 
Office, are seldom monoliths: they contain varying and sometimes competing 
viewpoints. Further, ministers may have agendas very different from their senior 
civil servants. Generally speaking, however, great efforts are made to ensure that 
the department speaks to the inquiry with a single consensual voice. It will do so 
most authoritatively through the department’s written evidence. 

The departmental preparations for the Woolf Inquiry largely confirm this picture. 
The Prison Department set up a ‘Woolf Support Unit,’ a title sounding ironically 
like the GLC Police Support Unit much beloved by the Metropolitan Police a decade 
ago. During September, just prior to the date by which the Inquiry had announced 
it wished submissions to be received, the Unit collated and delivered the Prison 
Department’s written evidence. That evidence was well written and produced, 
lengthy and comprehensive. It comprised 236 pages of detailed exposition, included 
quantitative and financial data and was accompanied by a huge portfolio containing 
no fewer than 80 annexes. It was by any standard authoritative. It is significant 
that initially it was not published and, when first received, members of the Inquiry 
team were informed by the secretariat, it is not clear on what authority, that they 
were not free to divulge its contents to outsiders. 

The fact that the Inquiry team was based only a few metres from the Prison 
Department Headquarters, that their offices were linked by a common switchboard, 
that one of the two Inquiry members was employed by the Home Office, and that 
the Inquiry secretariat and two of the assessors had previously been Home Office 
personnel, meant that it was easy for clarification of the written evidence to be asked 
for and supplied, or further information provided, at relatively short notice. Such 
exchanges took place throughout the Inquiry. There was nothing conspiratorial or 
obviously compromising about these arrangements. They were vital to the efficient 
working of the Inquiry. But they meant that the Departmental ‘voice’? could 
naturally be heard above the crowd and, extending the use of that metaphor, the 
Departmental ‘voice’ was also prominent within the ‘head’ of the Inquiry. 

Inquiries receive a large amount of written evidence from outside the department 
— from practitioners (trades unions and professional associations), user organisations, 
pressure groups and expert or interested individuals. In the case of prison inquiries 
the latter will include academic researchers. My experience of the May Inquiry 
indicated that the submissions from these bodies and individuals will, with rare 
exceptions, compare unfavourably with that from the department. They will typically 
be brief, poorly written and presented, off the point (covering issues outside the 








26 Home Office, Evidence to Lord Justice Woolf's Inquiry into Prison Disturbances (London: HM Prison 
Service, 1990). 
27 See A.O. Hirschman, Exit, Voice and Loyalty (Cambridge, Mass: Harvard University Press, 1970). 
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inquiry’s terms of reference) and their argument inadequately supported by data. 
Many will also be submitted late and, considered together, they will also be repetitive 
(stating brief reformist generalisations). 

This is not surprising. The inquiry will not be the top priority for most of the 
organisations and individuals giving evidence, and even if it is, most will not have 
the time, resources, knowledge or experience to make their submission better.? 
Like undergraduates entering an examination for which they are poorly prepared, 
many will write answers not to questions asked but to questions that they would 
like to have been asked or think they should have been asked. Compared to the 
department they will be relatively unequal to the task, operating at arm’s length, 
poorly informed about the rules of the game. Even if the inquiry advertises its agenda, 

_issues statements about its intentions and makes known its timetable, many interested 
contributors will remain ignorant or unable adequately to respond. Thus academic 
researchers, for example, may submit papers originally written with another audience 
and agenda in mind (past monographs about more narrowly technical or more broadly 
theoretical topics) the contents of which, a covering letter may explain, they believe 
to be at least partly relevant to the inquiry. 

The Woolf Inquiry was faced with a particularly extreme example of structural 
inequality between parties. The proximity, clarity and credibility of the Department 
voice was juxtaposed with that of another constituency exhibiting the very opposite 
characteristics. The perpetrators of the disturbances under investigation were 
prisoners; people either refused bail and awaiting trial or convicted of relatively 
serious criminal offences.” The Strangeways riot was attended by massive media 
publicity suggesting, falsely or exaggeratedly as events were subsequently to 
show, that many prisoners behaved with barbaric brutality leading to many 
deaths. Certainly one prisoner did die as a result of injuries received and some 
prisoners wilfully destroyed on a massive scale the fabric of several prisons. Further, 
many prison officers were seriously hurt in the process. A less credible group of 
witnesses — morally, legally and politically — could scarcely be imagined. Symboli- 
cally and substantively their actions had literally confronted the authority of the 
state.?! 

The prisoners’ physical condition fully reflected their discredited status. Those 
prisoners who had allegedly taken a prominent part in the disturbances were being 
questioned by the police, who, in Greater Manchester at least, were not keen that 
their investigations be compromised by Woolf attentions. These prisoners had been 
physically scattered to the four winds. Many were in police cells. Others were strictly 
isolated in different prison segregation blocks, held under close surveillance. Prisoners 
in England and Wales have never been allowed a formal collective voice? but 








28 For a full discussion of fairness between parties at statutory inquiries, see T. O’Riordan et al, op cit 
n 2, especially chs 3 and 12. 

29 The disadvantaged position of prisoners and their generally ignored views by prison inquiries is 
commented on critically in J. Boyle et al, The Roof Comes Off: The Report of the Independent Committee 
of Inquiry into the Protests at Peterhead Prison (Edinburgh: Gateway Exchange, 1988); and P. Scraton, 
J. Sim and P. Skidmore, Prisons Under Protest (Milton Keynes: Open:University Press, 1991). 

30 A report from the Press Council found that ‘there were serious lapses by newspapers whose headlines 
baldly and boldly announced figures of deaths or that prisoners had been mutilated, only to make 
clear in the text that what was confidently asserted above was no more than “feared” or “reported”’; 
Press at the Prison Gates: Report of the Inquiry by the Press Council into press coverage of the 
Strangeways Prison riot and related matters (January 1991). See also Woolf, op cit n 1, paras 
3.349—3.374. 

31 D. Garland, Punishment and Modern Society (Oxford: Oxford University Press, 1990). 

32 SeeT. Mathieson, The Defences of the Weak (London: Tavistock, 1965); and G. Coggan and M. Walker, 
Frightened for my Life (London: Fontana, 1982). 
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when housed together under normal conditions may generate an informal one. 
Following any concerted challenge to authority, however, such bonds are systemati- 
cally dismantled by the prison administration. Prison uprisings are invariably followed 
by general ‘lockdowns’ and the segregation of influential individuals. 

In the run-up to the public hearings, as the statements taken by the Treasury 
Solicitor’s Department began to come in (on the basis of which it would be decided 
who should be invited to give oral evidence), it became apparent that none of those 
prisoners allegedly prominent in the Manchester disturbance had been interviewed 
for the Inquiry. It was decided that strenuous efforts should be made to see them, 
if necessary by the assessors. This was done. However, as the local press noted, 
none of those prisoners were subsequently invited to testify, a decision which Lord 
Justice Woolf thought it necessary to justify in a statement at the public hearings.™ 
It is clear that his decision was as sensitive to political as legal issues. It reflected 
the balance that had to be struck between procedural fairness and establishing broad 
public legitimacy for the Inquiry.* 

The starkest reflection of prisoner inequality was the absence of formal prisoner 
representation at the public hearings. At the beginning of the Inquiry, Woolf invited 
requests for legal representation during Part I. Requests were received and granted 
from the Home Office, from the Prison Governors’ Association and from the Prison 
Officers’ Association. All appointed senior Counsel briefed by solicitors. No request 
for representation was received from any organisation on behalf of prisoners. There 
was no recognised organisation to do so and it did not occur to any of the penal 
pressure groups to attend the public hearings let alone request representation. Those 
prisoners who were invited to give evidence did so individually, sometimes at great 
personal risk. They had the benefit of advice from a duty solicitor at the hearing 
and had the free choice whether to give their evidence in public or in private. But 
it must have been an intimidating ordeal for prisoners to be temporarily translated 
from the overcrowded squalor of a local prison or police station, or the grim 
deprivation of a segregation cell, to the splendours of the Freemasons Hall, 
Manchester or the Castle Hotel, Taunton, Somerset (by any standard a bizarrely 
luxurious location), escorted by officers employed in the service of which most wished 
to be critical, to be surrounded by lawyers in dark suits, whose cross-examining 
style, in the case of Counsel for the Home Office, was often less than sympathetic 
and occasionally hostile. In these circumstances the role of Counsel to the Inquiry 
was crucial. 


Efforts at Righting Inequalities 


The seriously disadvantaged position of prisoners, and the vital importance of their 
contribution, was recognised by the Inquiry from the outset. Great efforts were made 


33 Manchester Evening News, 25 June 1990. 

34 See transcript of Inquiry at Manchester on Tuesday 26 June, pp 1—3. Lord Justice Woolf argued 
that apart from the fact that several of these prisoners were ‘likely to face criminal charges and their 
trials could be prejudiced by giving evidence,’ there was ‘also a danger ... that instead of seeking 
to assist the Inquiry they would take advantage of the opportunity to indulge in self-publicity.” He 
reported that more than one prisoner ‘claims to be the principal instigator and leading actor.’ Several 
other prisoners had made serious allegations about the conduct of prison staff which staff denied. 
Because of the pending criminal proceedings, such examinations would have to take place in private 
and their outcome would, in all probability, be inconclusive. Account would therefore be taken of 
the statements taken by assessors from these prisoners but the prisoners would not be called to give 
evidence. 

35 For discussion of this tension before major inquiries, see O’Riordan et al, op cit n 2, p 84. 
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to give a voice to prisoners generally. In addition to the interview forays by assessors, 
Lord Justice Woolf sent a personal letter to every prisoner known to have been 
in the six target prisons at the time of the disturbances and another letter to prisoners 
generally.3* Not all reached their targets but a large number did. They elicited a 
modest but nonetheless crucial response which was analysed and subsequently 
summarised as an appendix to the published report.” Similar letters were written 
to prison staff, a less necessary exercise given the organised representations from 
the staff associations, but nonetheless important from the point of view of equity. 

The appointment of Counsel to the Inquiry arguably served vitally to protect 
prisoners’ interests. There is an important distinction to be drawn between fairness 
to parties, and fairness to parties’ interests or views.* It seems likely that those 
prisoners who allegedly played a leading role in the Manchester disturbance (the 
inception though not the course of which was indisputedly planned*’), and who 
wished but were not called to give oral evidence to the Inquiry, felt that the Inquiry 
failed to treat them fairly. It is even possible that those prisoners who were called 
to give oral evidence, but were not directly represented by Counsel, also felt unfairly 
treated compared to Prison Department staff. If that be the case, it does not follow 
that their interests were unfairly treated. Counsel to the Inquiry saw all the written 
statements, including those of prisoners, taken by assessors and the Treasury 
Solicitor’s Department. Counsel also had access to the many letters which prisoners 
had written to Lord Justice Woolf. Through cross-examination Counsel was therefore 
able to raise questions prompted by absent witnesses and, by thoroughly testing 
all the oral evidence, was able to clarify issues central to the Inquiry, and give the 
interests of the different parties more equal treatment than their lack of personal 
representalion suggested.” 

Another tactic employed by the Inquiry to open up the consultation process was 
the mobilisation of the networks available to the assessors. In addition to sending 
out written invitations for evidence to be submitted — the standard procedure for 
inquiries — one or other of the assessors made personal contact with all those persons 
known to have made prisons the object of serious research in recent years. Members 
of the research community had the issues being addressed by the Inquiry explained 
to them and were cajoled and in some cases bullied into responding. These efforts 
reaped a substantial harvest. Over 170 written submissions were received, of which 
over 50 came from individuals, the majority of them independent researchers.“! 
This is more than twice the total number of submissions received by the May Inquiry. 
In 1979 only. a dozen individuals submitted written evidence, of whom only five 
were independent researchers. Moreover, having read the evidence on both 
occasions, I can testify that the general quality of that received by the Woolf Inquiry 
was substantially better. 

In addition to holding bilateral meetings with selected witnesses, this harvest of 


36 Woolf, op cit n 1, Annexes 2B and 2D. 

37 Woolf, op citn 1, Annex 2E: 607 letters were received from the 4,177 prisoners in the target establish- 
ments, a response rate which, because of distribution difficulties, was certainly well in excess of the 
14 per cent it appears to represent. A further 603 letters were received from prisoners in non-target 
establishments. 

38 For a further discussion of this point, see O’Riordan et al, op cit n2, chs 3 and 12. See also 
M. Loughlin’s review of that work, ‘The public local inquiry, the political system and the public 
sphere,’ International Journal for the Semiotics of Law (1990), 319—328. 

39 Woolf, op cit n 1, paras 3.93—3.113. 

40 For similar conclusions about the role of Inquiry Counsel, see O’Riordan et al, op cit n 2, pp 309—319. 

41 See Woolf, op cit n 1, Annex 21. 

42 See May, op cit n 22, p 296. 


721 


The Modern Law Review [Vol. 54 


written material was put to work by adopting a device which, so far as I am aware, 
was without precedent for a departmental inquiry of this nature. During October 
1990 Lord Justice Woolf and Judge Tumim presided over five two-day long public 
seminars held to discuss specific policy issues with invited experts and representatives 
of relevant organisations. Guidance about the issues to be discussed at the seminars 
was published in advance.* 

There were substantial misgivings within the Home Office about the plan to hold 
seminars. It was said that it would be improper for civil servants to be thrown into 
a potentially hostile public arena in which they might be called on to defend policies 
which were not theirs but ministers’. This objection was not easy to sustain given 
the cross-examination of civil servants before parliamentary committees. Neverthe- 
less, it led to the adoption by Woolf of a transparently fictional device. When the 
seminars took place it was stated at the beginning of each that the civil servants 
present would be speaking as individuals and not as representatives of their depart- 
ments. It was also feared that the Prison Officers’ Association would use the 
seminars to rake over the wrangles of the history of ‘Fresh Start’ and the accom- 
panying disputes about manning levels which racked the prison service throughout 
the eighties.‘ This problem, it was thought, could be avoided by vigorous chair- 
manship. In fact, the issue never arose. On the contrary, the seminars established 
that a great degree of consensus existed on many issues between the Department, 
the staff associations, the penal pressure groups and the research community. 

The seminars cannot be said to have been outstanding debating exercises: there 
were too many predictable set-piece statements made for that. Nevertheless, they 
achieved four things which were of great significance for the process of the Inquiry. 
First, they forced almost all the written evidence — most notably that from the Prison 
Department — into the public domain before the concrete of Inquiry thinking had 
begun to set. The Prison Department was embarrassed into reversing its initial failure 
to publish its evidence by the assertion that the seminars made no sense if participants 
did not know what each other had said in writing. Second, the written briefing guides 
for the seminars, and sometimes the oral introductions or contributions by Lord 
Justice Woolf and Judge Tumim, provided those outside the Inquiry with a clearer 
indication of the agenda of policy problems and likely solutions which the Inquiry 
team had in mind than would otherwise have been the case. They were therefore 
able to make more effective contributions. Third, as a result of the first and second 
factors, there was a good deal of genuine dialogue at the seminars, and contributors, 
including the representatives of the Prison Department, shifted their ground on several 
important issues. Fourth, as the last point implies, it became clear that there were 
differences of opinion within the Department. Senior Prison Department personnel 
either covered topics omitted in the Department’s written evidence or they took 
viewpoints different from those adopted in the written evidence. There was now 
a public debate. As a result, the debate moved forward to new solutions. The 
importance of this process cannot be over-emphasised, though space does not permit 
my illustrating here how thinking on particular issues advanced. 

In conclusion, it should be said that some participants criticised the seminars for 


43 Woolf, op cit n 1, Annexes 2J—2N. 

44 See Lord Justice Woolf’s opening statement at Seminar A held at City University, 26 September 1990, 
official transcript, p 3. 

45 ‘Fresh Start’ was the title adopted by the Prison Department to describe the initiative adopted in 1987 
to phase out prison officer overtime over five years in return for an enhanced basic wage. The saga 
is chronicled in Woolf, op cit n 1, pp 337—347. 
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their lack of formal prisoner representation. This no doubt seemed a fair objection, 
though two ex-prisoners, one who personally requested a seat and the other 
representing Preservation of the Rights of Prisoners, attended several. In fact, the 
prisoner viewpoint was sought beyond the analysis of their letters. In October the 
Inquiry team moved into Lincoln Prison for a day where two seminars were held, 
one with prisoners and one with staff. 


The Woolf Report 


This is not the place for an exposition of the substantive issues covered by the Woolf 
Report. The Report is 600 pages long and addresses a multitude of questions which 
range from the minutiae of prison daily life to the strategic place of imprisonment, 
and the Department responsible for its administration, within the criminal justice 
system. One aspect of the Report can appropriately be highlighted here, however. 
For in a sense the medium of the Woolf Inquiry is the message of the Woolf Report. 

Prisons are necessarily places set apart. Their function is undeniably to remove, 
as a punishment, offenders from the community. But prisons do not have to be the 
cultural as well as the physical enclaves that in Britain they generally have become. 
The vast majority of persons committed to prison, whether on remand or as a 
sentence, are there for relatively short periods of time. Of the sentenced, for example 
— those in prison the longest — eighty per cent serve periods of eighteen months 
or less. If remission and/or parole is taken into account, both before and after passage 
of the Criminal Justice Bill currently before Parliament, they are mostly in custody 
for substantially less than a year. It makes sense, therefore, for prisons to be to 
a greater extent part of the community from which prisoners are drawn and to which 
most will shortly return. Though removed from the community (the essence of 
imprisonment) there is no reason why prisoners should not be provided for by most 
of those same statutory, voluntary and commercial agencies that dealt with them 
prior to incarceration and will deal with them again when they are released. Nor 
is there any reason why prisoners should not be actively encouraged to maintain 
their existing community ties or foster new ones. Prison walls could be more 
permeable.” Had the walls of prisons generally been more permeable, it is less 
likely that the standard within them would have got so out of kilter with the world 
of which they are inevitably a part. This applies not just to the deplorably low physical 
conditions and the impoverished quality of daily life which characterises so many 
institutions (including several which experienced major disturbances in April 1990). 
It also concerns the manner in which prisoners are treated, the perceived unfairness 
and the undoubted instability of much everyday prison life. 

In relation to these issues, there is a symmetry underlying the Woolf Report. It 
is implicit in the Report that the major strains within prisons are in large measure 
attributable to the fact that the Prison Department is not genuinely a part of the 
criminal justice system and that the criminal justice system lacks the attributes of 
a system. It follows that the principal recommendations in the Woolf Report are 
linked by the proposition that what happens within prisons should be founded on 
a more open and stable relationship with the community outside the prison walls 
and the decision-making fora beyond the Prison Department headquarters. 


46 The principle of ‘normalisation’: see King and Morgan, op cit n 21. 
47 This is a key component in the recommendation that there be ‘community’ prisons; Woolf, op cit 
n 1, paras 11.49—11.68. 
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This is the leitmotif running through the Woolf Report. The Report contains a 
dismal chronicle of flawed relationships: between the prison service and the criminal 
justice system; between the Director-General and the Minister; between the Head- 
quarters senior administrators — most of them administrative grade civil servants 
— and the out-stations staff who run the prisons; between governors and officers; 
between uniformed staff and civilian specialists; and between officers and prisoners. 
At all levels there is more mistrust and lack of confidence than a service in which 
the achievement of order is in any case inherently difficult (order in prisons ultimately 
rests on coercive power rather than moral authority) can reasonably bear. Though 
the tensions which exist at each of these levels merit separate scrutiny — and arguably 
require specific solutions — it is central to Woolf’s analysis that they are also related. 
Thus, the fact that the prison service is unable to control the demands placed upon 
it by the courts ultimately frames what prisoners perceive to be the arbitrary decisions 
made by prison officers on cell-block landings which affect the quality of their daily 
lives. The volatility of the demand for custody created by remand and sentencing 
decisions (and the fact that that fluctuating demand is often ill-matched with custodial 
resources) makes more likely the disrupted regimes which characterise our prisons, 
in particular the local prisons and remand centres in which the majority of persons 
committed to custody do their time, and which were the seat of the 1990 disturbances. 

Woolf builds his proposals on the proposition that for order to prevail within prisons 
there has to be a balance between security, control and justice. The three 
elements are interdependent. If prisoners perceive there to be no justice in the running 
of prisons they feel aggrieved. Such feelings threaten control. Loss of control may 
lead to breaches of security, not just because prisoners may escape but more certainly 
because most prisoners’ and the staff’s sense of security is undermined. They do 
not feel safe. When staff feel insecure, the likelihood of them acting with justice 
is diminished: the underground, or what the Prison Officers’ Association has frankly 
called the ‘alternative,’ disciplinary system takes over.® Central to the maintenance 
of order, therefore, are stable expectations and entitlements. Prisoners want literally 
to know where they are, what they can reasonably expect, when and where. 

Prison officers are no different. Neither are prison governors. Thus, if governors 
are expected, as they are, annually to enter into a quasi-contract with their Head- 
quarters area managers specifying what they undertake to deliver within their prisons 
during the coming year, they feel aggrieved if, halfway through the yearly cycle, 
they are told to house many more prisoners than they are equipped to accommodate, 
or have their staff complement changed, or their budget amended. Their frustration 
is understandable. They know that the knock-on consequence of such changes will 
be the instability of their establishments. There is a logical connection, therefore, 
between Woolf’s proposals which encompass at the one end an annual ‘compact’ 
or ‘contract’ between the Director-General of the Prison Service and the Minister 
(specifying the resources to be provided for the Service, the priorities to be attached 
to them and the tasks to be performed)*! and, at the other end of the scale, the idea 
of ‘a contract’ between prisoners and local governors (indicating the nature of the 
regime to be provided and thus what prisoners can legitimately expect to get). 





48 Woolf, op cit para 1.148. 

49 The Prison Disciplinary System: Submissions to the Home Office Departmental Committee on the Prison 
Disciplinary System (Prison Officers Association, 1984) p 2. 

50 Woolf, op cit n 1, paras 12.88—12.97. 

51 Woolf, op cit n 1, paras 12.35—12.60. 

52 Woolf, op cit n 1, paras 12.120—12.129. 
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What ties these recommendations together is the proposal that there be established 
a national Criminal Justice Consultative Council ‘to address the strategic issues which 
result from the interface between the Prison Service and the other parts of the Criminal 
Justice System.’*3 Central to that body will be the representative of the Lord Chief 
Justice. This is the pivot on which so much else in the Woolf Report hangs. In the 
absence of a Ministry of Justice, and the objection by the Government to the Labour 
Party proposal that there be established a Sentencing Council, Woolf’s Criminal 
Justice Consultative Council could provide, in embryo, a mechanism whereby 
sentencing policy might better be related, however tenuously, to prison capacity. 


Conclusion 


It is not unusual for the authors of major reports to argue that their recommendations 
constitute a coherent package between the ingredients of which readers should not 
pick and choose.* Such claims no doubt often owe as much to rhetoric as logic. 
They reflect the pride of their authors and the sincere conviction that the solutions 
to which they have come are the most rational to which any reasonable analyst could 
have come. It may not be so. There may be perfectly honourable reasons why the 
recommendations of so many inquiries and working parties have been ignored or 
only partially implemented by the politicians who receive them, and in some instances 
instigated their deliberations.** Nonetheless, it is on what the authors of inquiry 
reports claim to be their central logic that readers should first judge them. 

The Woolf Inquiry was based on the principles of openness and participation, 
of fairness to the greatest possible extent between parties. The Woolf Report suggests 
that the administration of prisons and the management of prisoners should stres the 
same values. Those responsible for the administration of prisons should be participant 
members of a more open criminal justice system. Those who live and work in prisons 
should be more fully engaged in the formulation of explicit agreements about the 
quality of their lives and the terms of their employment. Woolf stresses the importance 
of creating a stable administrative framework for prisons within which it is possible 
to treat people with justice, humanity and respect. A framework within which 
reasoned participative decision-making is feasible and is expected. It is the way 
Woolf wanted, and it is on this basis that Woolf can claim to have delivered a coherent 
package. 


53 Woolf, op cit n 1, paras 10.157—10.180. 

54 Prison capacity is explicitly provided for in the formation of sentence guidelines in some jurisdictions. 
See, for example, D.G. Parent, Structuring Criminal Sentences: The Evolution of Minnesota’s Sentencing 
Guidelines (Stoneham, MA: Butterworths, 1988). 

55 See, for example, The Report of the Royal Commission on Criminal Procedure, Cmnd 8092 (1981) 
paras 1.32—1.35; and Report of the Committee on the Prison Disciplinary System (The Prior Report), 
Cmnd 9641 (1985) para 13.5. 

56 There has been no systematic analysis, as far as I am aware, of the degree to which the recommendations 
of judicial inquiries have been implemented. However, for discussions of the response by Government 
to Royal Commissions and departmental committees of inquiry, see Lord Benson and Lord Rothschild, 
‘Royal Commissions: a memorial,’ Public Administration (1982) pp 339—348; and P. Hennessy, op cit 
n 5, pp 53—67. For discussion of the same issue in relation to the work of the Law Commission, 
see S. Cretney, ‘The Politics of Law Reform — A View from the Inside,’ (1985) 48 MLR pp 493—515. 
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Retention of Title in the House of Lords: 
Unanswered Questions 


Robert Bradgate* 


The retention of title clause is now commonplace in commercial transactions but 
despite a decade and a half of commercial usage, and at least nine reported cases, 
the effectiveness of any particular clause will often be difficult to predict, since 
it will depend on the wording of the particular clause and the circumstances of the 
contract in which it appears.! 

One particularly difficult area has been the effectiveness of the so-called ‘all monies’ 
clause. Under a simple retention of title, the seller retains title to goods supplied 
under a particular contract until he receives the price for those goods. The effective- 
ness of such a clause was established by the decision of the Court of Appeal in 
Clough Mill Ltd v Geoffrey Martin, although it seems that an attempt to extend 
the seller’s protection by laying claim to proceeds of sale of his goods, or to new 
products manufactured from his goods, will probably fail.* An ‘all monies’ clause 
seeks to extend the seller’s protection in a different way; the seller retains title to 
goods supplied under the contract until he is paid not just their price but also other 
sums due from the buyer. Many different forms of such clauses are in use; the seller 
may retain title until payment of ‘all sums due at the time of this contract’ or ‘all 
sums due at the time of payment’ or ‘all sums due to us on any account at any time.’ 
Although in several of the reported cases* the clauses in question were of the all 
monies variety, each of those cases was argued and decided on a different point, 
without consideration of the special problems of an all monies clause. Now, at last, 
the House of Lords has considered the validity of such a clause and has pronounced 
it effective. However, for reasons which will become apparent, the decision is rather 
unsatisfying. 


The Armour Case 


In Armour v Thyssen Edelstahlwerke AG‘ the appellants, Thyssen, a German 
company, had supplied steel strip to Carron Co Ltd, a Scottish company, on terms 
which included a retention of title clause which provided that: 


*Lecturer in Law, Unit for Commercial Law Studies, University of Sheffield 


1 See Goff LJ in Clough Mill Ltd v Martin [1984] 3 All ER 982. For discussion of the different types 
of clause in use see Spencer, (1989) JBL 220. 

2 Above. 

3 See re Andrabell Ltd [1984] 3 All ER 407, E. Pfeiffer Weinkellerei-Weinekauf GmbH v Arbuthnott 
Factors Ltd [1988] 1 WLR 150; Tatung (UK) Ltd v Galex Telesure Ltd [1989] 5 BCC 325 (proceeds 
of sale); Borden (UK) Ltd v Scottish Timber Products Ltd [1981] 1 Ch 25, and dicta in Clough Mill 
Ltd v Martin [1984] 3 All ER 982 (products). 

4 The clauses in Aluminium Industrie Vaasen BV v Romalpa Aluminium Ltd [1976] 2 All ER 552; Borden 
(UK) Ltd v Scottish Timber Products Ltd [1981] 1 Ch 25, and Snow v Woodcroft [1985] BCLC 12 
were of this type. 

5 [1990] 3 All ER 481. 
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All goods delivered by us remain our property ... until all debts owed to us including any 
balances existing at relevant times — due to us on any legal ground — are settled. This holds 
good if payments are made for the purpose of settlement of specially designated claims. Debts 
owed to companies, being members of our combine, are deemed to be such debts. 


The clause was therefore particularly wide, extending to all debts due to the seller 
and even debts due to other companies in the same group. 

In 1982 Carron went into receivership; the respondents were appointed receivers. 
At that time, some 67,423 kg of steel strip, with an invoice value of £71,769, was 
held at Carron’s premises; none of it had been paid for. Thyssen demanded the 
return of the steel, relying on their title retention; the respondents refused to return 
it, arguing that the clause was ineffective as an attempt to create a security interest 
over movable property without transfer of possession. Such a security interest would 
be ineffective in Scots law; in England it might have been argued that the clause 
created an unregistered charge or bill of sale. The receivers commenced proceedings 
for a declarator that Carron were the owners of the steel; Thyssen counterclaimed 
against the receivers personally for damages for wrongfully detaining its property. 

Applying Scots law,® the Lord Ordinary at first instance concluded that the 
clause was ineffective as an attempt to create a security without possession. In doing 
so, he followed two earlier decisions of Lord Ross in the Outer House.’ Thyssen 
appealed to the Second Division where the leading judgment was given by Lord 
Ross.* Not surprisingly, he followed his own previous decisions and the Second 
Division upheld the decision of the Lord Ordinary: the all monies clause was intended 
to operate as a security and, by virtue of s 62(4) of the Sale of Goods Act 1979, 
its effect therefore fell to be decided according to the law relating to security, rather 
than the 1979 Act." 

Thyssen appealed to the House of Lords. In a brief judgment, their Lordships 
overturned the decision of the Inner House and held that Thyssen remained owners 
of the steel and were entitled to damages equivalent to its value. Their Lordships 
took the line that only the owner of goods can grant security over them; here, quite 
simply, the contract provided that property never passed to Carron; Carron were 
therefore never in a position to grant any sécurity over the steel. As Lord Keith, 
who gave the only speech of any substance, put it: 


Can it be said that Carron obtained anything which gave it the capacity to retain an ultimate 
right in the goods? That could be so only if the contract of sale gave it the property in the 





6 Thyssen argued before the Lord Ordinary that the clause was governed by German law and was effective 
under German law to prevent title passing. The Lord Ordinary concluded that ownership of the steel 
was governed by the lex situs, and therefore by Scots law. Thyssen abandoned the argument based 
on German law on appeal and the case was considered by both the Second Division of the Outer House 
and the House of Lords on the basis that the validity of the clause depended on Scots law. ; 

7 Emerald Stainless Steel Ltd v Southside Distribution Ltd [1983] SLT 162; Deutz Engines Ltd v Terex 

Ltd [1984] SLT 273. 

[1989] SLT 189. 

s 62(4) provides that ‘The provisions of this Act about contracts of sale do not apply to a transaction 

in the form of a contract of sale which is intended to operate by way of mortgage, pledge, charge 

or other security.’ The reasoning based on s 62(4) is far from convincing: see Reid and Gretton (1989) 

SLT 185; see also (1989) JBL 261 (Gretton). 

10 The Second Division distinguished Clough Mill, where the Court of Appeal rejected a purposive reading 
of a simple clause, on the grounds that, whereas a simple clause is ‘unobjectionable and indeed intelligible 
upon the view that it is an example of the witholding of the performance of the principal obligation 
of one party (namely the passing of property) until there has been performance by the other party 
of the principal obligation incumbent upon him (the paying of the price),’ the all monies clause went 
beyond the mutuality of contractual obligations: ‘This security was clearly accessory in its nature 
since it is both distinct from and additional to the obligation to make payment which may relate to 
a debt completely unconnected with the contract’ (per Lord Ross, the Lord Justice-Clerk at p 187). 
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goods, but the contract of sale said that the property in the goods was not to pass until all 
debts due to the appellants had been paid. We are here very far removed from the situation 
where a party in possession of corporeal movables is seeking to create a subordinate right 
in favour of a creditor while retaining the ultimate right to himself. ... Carron was never 
in a position to confer upon the appellants any right over the steel strip, nor did it ever seek 
to do so."! 


Clearly, it is correct that if Carron never became owners of the steel they could 
not grant a security interest over it. However, the argument based on s 62(4) of 
the Sale of Goods Act here disguises the real issue. The essential question for the 
court in this and similar cases is ‘Did property pass, or did the seller effectively 
retain title?’ In other words, the court is asked to construe the contract to discover 
its true effect. To reply that title never passed because the contract says that property 
never passed begs the question. Section 17 of the Sale of Goods Act, which provides 
that property passes at such time as the parties intend it to pass, expressly directs 
the court in identifying that intention to have regard not only to the terms of the 
contract but to ‘the conduct of the parties and the circumstances of the case.’ 

Academic views on the effectiveness of all monies retentions have broadly divided 
into two camps. In one camp are those who favour a ‘freedom of contract’ approach. 
Thus, Professor Goode has written: ‘it is, after all, open to the seller to impose 
any conditions he wishes for the transfer of ownership to his buyer.’ This 
approach tends to concentrate on the terms of the contract. In the other camp are 
those who, seemingly feeling that the all monies clause simply goes too far, seek 
arguments to support the view that it creates a charge: “To recognise a clause reserving 
ownership to secure payment of sums due on other transactions which might be 
totally unrelated to the sale of specific goods seems to go far beyond the confines 
of the law of sale of goods.’ Professor Diamond, in ‘A Review of Security 
Interests in Property,’'* whilst recognising that the ‘present status [of the all 
monies clause] is uncertain in England and Wales,’ is apparently in no doubt that 
such clauses should not be equated with simple title retention. He proposes a general 
reform of the law relating to security over movable property under which favourable 
treatment would be given to ‘purchase money securities.’ A simple clause would 
be entitled to such favourable treatment; an extended clause should be treated as 
creating a charge.’ However, with its decision in Armour v Thyssen, the House 
of Lords, following the line of the Court of Appeal in Clough Mill, has given its 
backing to the ‘freedom of contract’ approach.” 

If the contract contains an all sums retention, is there any reason why the contract 
should not be given its literal meaning? The weakness of the ‘freedom of contract’ 
approach is that it ignores the fact that an effective retention of title gives the seller 
priority over the buyer’s other creditors if the buyer becomes insolvent. Whether 
or not the seller should have that priority is a question of policy. By simply accepting 
the words of the contract at face value, the court abdicates responsibility for 


11 [1990] 3 All ER 481 at p 484). 

12 Goode, Proprietary Rights and Insolvency in Sales Transactions, 2nd ed, 1989, p 101. Interestingly, 
Prof. Goode has changed his view since 1982, when he wrote ‘It would certainly be anomalous if 
the seller of goods, by using an extended reservation of title clause, could give himself a cross over 
security equivalent to that of the floating charge without having to meet any registration requirement’: 
Commercial Law, p 922. See also Benjamin’s Sale of Goods, 3rd ed, 1987, para 376. 

13 Iwan Davies, ‘Reservation of Title Clauses: A Legal Quagmire’ (1985) LMCLQ 49. 

14 DTI Report, HMSO, 1989. 

15 ibid at para 17.12. 

16 At para 17.12; 23.6.10. 

17 [1990] 3 All ER 481, especially at p 485. 
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considering those questions, and one of the disappointments of Armour v Thyssen 
is the absence of any overt consideration of those issues, although given the recent 
attitude of the House of Lords to policy issues in other areas of law, this should 
perhaps come as no surprise. Nevertheless, the ‘freedom of contract’ approach 
possesses both logic and an elegant simplicity. Those who would deny the effective- 
ness of the all sums clause are forced to resort to complex arguments to explain 
why the contract cannot mean what it purports to mean and, in particular, to 
distinguish the all sums clause from the simple clause. 


Unanswered Questions 


Armour v Thyssen leaves a number of questions unanswered. An all monies retention 
can result in the seller repossessing goods for which the buyer has paid, because 
of non-payment of another debt. It seems that the problem did not arise on the facts 
of Armour, and so the House of Lords declined to consider it.'* But what happens 
if the situation does arise? Few retention of title disputes reach the appellate courts, 
and the guidance of the House of Lords on this issue would have been welcome. 

Goodhart and Jones argued in the Review" that the logical consequences of such 
repossession must lead to the all monies retention being construed as allowing title 
to pass to the buyer, subject to a charge back to the seller. Their argument can 
best be explained by an example. Suppose that S delivers goods to B in January 
(‘consignment 1’), on terms requiring payment 30 days after delivery and subject 
to an all monies retention. In February, before consignment 1 is paid for, S delivers 
a second consignment (‘consignment 2’) subject to the same terms. B pays for 
consignment 1, but before he can pay for consignment 2 becomes insolvent. Consign- 
ment 2 has been used or resold; S relies on his all monies retention and repossesses 
and resells consignment 1. Applying ordinary contract and restitutionary principles, 
S must now refund to B the price of consignment 1, as money paid for a consideration 
which has totally failed. This is clearly contrary to the intentions of the parties (or 
at any rate of S) since it achieves nothing. It is argued that the intentions of the 
parties, that S should be entitled to recover consignment 1 without refunding the 
purchase price, can only be realised if the clause is construed as allowing title to 
pass to B, subject to the grant to S of a charge over the goods. 

A similar problem could have been caused by the clause in Clough Mill v Martin. 
The clause in question was a simple retention, whereby the seller retained title to 
all the goods supplied under a particular contract until he received payment for all 
of that contract consignment. The members of the Court of Appeal recognised that 
this wording created two potential difficulties. First, the buyer might pay for some 
of the contract goods but become insolvent before paying the contract price in full; 
in such a case, should the seller be allowed to repossess all the goods remaining 
in the buyer’s possession, including those individual items for which the buyer has 
paid, and possibly exceeding in value the outstanding balance of the price? Second, 
who should be entitled to any profit on a resale by the seller in the event that the 
goods are resold for more than their original contract price??? Both Robert Goff 
LJ and Lord Donaldson MR considered this problem. 





18 [1990] 3 All ER 481, especially at p 486. 

19 ‘The Infiltration of Equitable Doctrine into English Commercial Law’ (1980) 43 MLR 489; see also 
Goodhart (1986) 49 MLR p 96. 

20 See the example given by Robert Goff LJ at p 117. 
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In the view of Robert Goff LJ, the position differed according to whether the 
contract of sale remained in force or not. During the subsistence of the contract, 
the seller was restricted by an implied term of the contract so that he could resell 
only so much as was necessary to discharge the unpaid balance of the price. If he 
sold more, he would be accountable to the buyer for the excess. After termination 
of the contract, he would be free of that implied restriction and would be able to 
repossess and resell any of the goods in the buyer’s possession. However, he would 
have to refund to the buyer any part of the price paid and attributable to the goods 
resold, on the grounds that there had been a total failure of the consideration for 
which it had been paid, although he would be able to set off against any sums so 
repayable to the buyer any damages he suffered due to the buyer’s breach of contract. 

Presumaby, the seller’s damages in such a case would include the contract price 
of any goods not repossessed because of (eg) consumption or resale by the buyer, 
as well as the costs of repossession, storage and resale. At first, it seems odd that 
there should be a total failure of consideration where the buyer has consumed or 
resold part of the goods supplied under the contract. Take the following example: 


S supplies four identical units at a unit price of £250. B pays £750 under the contract and 
uses two of the units before becoming insolvent. S then repossesses the two remaining units 
and resells them for £500. 


If the contract is entire, it would appear that B has received part of the bargained 
for benefit in that he has used two of the units supplied, so that any failure of 
consideration is less than total. However, in order to do justice and avoid the seller 
receiving a windfall, the court will strive to avoid such a conclusion. The obligations 
created by the contract could be treated as divisible, even though there is one entire 
contract,?! so that B is entitled to recover £250 paid in respect of one of the units 
repossessed by S. Alternatively, where a contract of sale is determined due to the 
breach of the buyer, any part payments made prior to termination are recover- 
able,” although it is not clear whether the proper basis for recovery is total failure 
of consideration or an implied term in the contract.” Thus, in the example above, 
B would recover the whole of the £750 paid, subject to S’s right to set off his losses 
arising from B’s breach. Those losses would be the difference between the contract 
price and the net proceeds of the resale: ie £500 (assuming no additional costs arising 
from the repossession and resale). Thus, B would be entitled to a refund of £250.” 

Lord Donaldson MR suggested a slightly different solution: 


I am inclined to think that the word ‘until’ in the phrase ‘reserves the right to dispose of 
the material: until payment in full for all the material has been received’ connotes not only 
a temporal but also a quantative limitation. In other words, the [sellers] can go on selling 
the [fabric] hank by hank until they have been paid in full, but, if thereafter they continue 
to sell they are accountable to the buyers for having sold goods which, on full payment having 
been achieved, became the buyer’s goods.”° 


Although this proposes a different conceptual basis for resolving the difficulties 





21 See Treitel, Law of Contract, 7th ed, 598. 

22 Dies v British and International Mining Corp [1939] 1 KB 724; the position is different if the payment 
is properly regarded as a deposit. Categorisation of a payment as a deposit or part payment depends 
on the construction of the contract. 

23 See Goff and Jones, The Law of Restitution, 3rd ed, p 471. 

24 This analysis will break down where the contract is not a ‘pure’ sale of goods, as for instance where 
S manufactures and supplies machinery to B’s order: see Hyundai Heavy Ind Lid v Papadapoulos 
[1980] 1 WLR 1129. 

25 Atp 126. 
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of the single contract all monies clause, this approach will produce identical results 
to that of Robert Goff LJ in most cases: The following examples may illustrate this. 
In each case, the problem is approached first by applying the analysis proposed 
by Robert Goff LJ and then that of the Master of the Rolls. 


(a) S supplies B with 4 units at a unit price of £250 each. B pays £500 and uses 
two units before becoming insolvent. S repossesses the remaining units and 
resells them for £500. 

(i) Provided the £500 paid by B is not attributable, wholly or in part to the 
units resold, S is entitled to retain the proceeds of resale. He thus receives 
£500 (from B) plus £500 from the resale, a total of £1000. If any part 
of the £500 paid by B is attributable to the units repossessed, S must 
refund it to B; however, the refund creates pro tanto a claim against B 
for damages for breach of contract which thus extinguishes B’s right to 
a refund. 

(ii) The resale realises only enough to discharge the unpaid balance due to 
S; S is therefore entitled to keep the whole of the resale proceeds. He 

has received £500 from B plus £500 from the resale. 

(b) As before, but this time B pays £750 before becoming insolvent. S repossesses 
the two units in stock and resells them for £500. 

(i) At least £250 paid by B is attributable to the units repossessed by S. B 
is therefore entitled to a refund of that sum. S receives £750 (from B) 
plus £500 (from the resale) but must refund £250; total receipts: £1000. 

(ii) S is accountable to B for £250 from the proceeds of the resale. He thus 
receives £750 (from B) plus £250 (from the resale): total receipts: £1000. 

(c) As in (a), but this time S resells at a profit, receiving £500 for each unit resold. 
(i) Provided no part of the £500 paid by B is attributable to the units resold, 

S is entitled to keep the whole proceeds of resale: total receipts: £1500. 
If B’s payment is attributable to the units sold, it is refundable to B. 
However, B has not paid for the units he has actually consumed and S 
is entitled to damages in respect of that breach of contract. As a result, 
S sets off his claim for £500 against the £500 payable to B. Result: S 
retains £1500. 

(ii) S must account to B for the amount by which the proceeds of the resale 
exceed the outstanding balance of the contract price (£500). Thus S may 
only retain £500 from the resale: total receipts: £1000. 

(d) As in (b) but this time S resells at a loss, receiving only £250 on the resale. 
(i) S must refund £250 to B. However, S has suffered a loss of £250 due 

to B’s breach of contract, and is entitled to set off that claim against the 
refund. Total receipts: £1000. 

(ii) S has received, in total, the contract price. He is entitled to retain the 
resale proceeds in full. Total receipts: £1000. 


It thus appears that the two analyses will produce identical results in most 
cases.?° The only case where the two approaches produce different results is where 
S manages to resell at a profit: under the Master of the Rolls’ analysis that profit 
will belong to the buyer. It might seem desirable that the seller should not be able 
to make a windfall profit in this way, and that any profit should go for the benefit 





26 Although note that no allowance has been made for S incurring costs on the resale. The Master of 
the Rolls made no express reference to such costs. However, the seller would presumably be entitled 
to deduct such costs in calculating the proceeds of sale. 
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of the general body of the buyer’s creditors. However, with respect, the analysis 
of Robert Goff LJ seems to be more conceptually correct. Since the goods repossessed 
are, ex hypothesi, the seller’s property, he should be entitled to retain the whole 
of the proceeds. If his interest is limited to the outstanding part of the contract price, 
it is difficult to see how he is in truth owner of the goods rather than the holder 
of a charge.” No title can pass to the buyer because the contract under which title 
would have passed is terminated by the seller’s repossession and resale. Similarly, 
any restriction on the seller’s rights deriving from the terms of the contract must 
perish, unless they can be construed as intended to survive termination.” 

At first these arguments appear to resolve the difficulties perceived by Goodhart 
and Jones. However, Goodhart” has argued that there is a fundamental difference 
between an all sums and a simple retention of title which ‘arises basically from 
the fact that whereas a seller can treat non-payment of part of the purchase price 
under a single contract as a breach of the entire contract, a seller who has entered 
into several contracts cannot treat a failure to make payments due under one contract 
as a breach of the other contracts’ and that the reasoning in Clough Mill is 
inappropriate to an all sums retention. Such a distinction would be difficult to defend, 
since the seller could avoid the difficulty by entering into one global contract, subject 
to a Clough Mill type retention, to govern a series of deliveries. However, assuming 
that a distinction can be drawn, is the Goodhart and Jones analysis correct? If not, 
what is the position under an all sums retention if the seller repossesses goods for 
which the buyer has already paid? 

The Goodhart and Jones argument has two limbs. The first is that on repossession 
of consignment 1, S must refund the price paid by B on the grounds of total failure 
of consideration. The second is that, in order to achieve the objective of the parties, 
the clause must therefore be construed as a charge, to avoid the obligation to make 
a refund. Most discussion of the argument has concentrated on the first limb. 
However, it is submitted that, although there is a total failure of consideration, the 
objective of the parties can be achieved without interpreting the clause as a charge. 

MacCormack*! contends that there is not a total failure because ‘the buyer has 
had the use of the goods for a certain time. Furthermore, in return for the buyer 
agreeing to a contract of sale which includes an all liabilities reservation of title 
clause, the seller may have desisted from enforcing certain other obligations owed 
by the buyer.’ Now, it is clear that there is nothing to stop a party whose breach 
is responsible for the discharge of a contract from recovering monies paid by him 
under that contract if there has been a total failure of the consideration for which 
those monies were paid.’ Equally, it is clear that as a general rule, money paid 
under a contract which is subsequently discharged, can only be recovered if there 
is a TOTAL failure of the consideration for which the money was paid.” 


27 See Atiyah, The Sale of Goods (8th ed), p 453 and R.V. Ward Ltd v Bignall [1967] 1 QB 534. 

28 Photo Productions Ltd v Securicor Transport Ltd [1980] AC 827; see MacCormack (1989) Conv 92 
at p 94. 

29 (1986) 49 MLR 96. 


p 98. 

31 ‘“All Liabilities” Reservation of Title Clauses and Company Charges’ (1989) Conv 92. 

32 ibid at p 96. What the ‘other obligations’ of the buyer which the seller has desisted from enforcing 
might be is not explained. See also the reasoning of Prof. Goode in Proprietary Rights and Insolvency 
in Sales Transactions, 2nd ed (1989) at p 101. 

33 Dies v British and International Mining Corp [1939] 1 KB 724. 

34 Fibrosa Spolka Akcynja v Fairbairn Lawson Combe Barbour [1943] AC 42; see Birks, An Introduction 

to the Law of Restitution (Paperback ed, 1989) p 245. 
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MacCormack therefore argues that there is no total failure in the example outlined 
above, because B has received a benefit under the contract by having the use of 
consignment 1 for the period from its delivery to the date of repossession. He relies 
heavily on Yeoman Credit Ltd v Apps* where the hirer under a hire purchase 
contract terminated the contract because of defects in the goods and failed to recover 
instalments already paid. However, the technical analysis of a hire purchase contract 
as a contract of hire coupled with an option to purchase, whilst artificial, makes 
it conceptually easy to recognise that the hirer is paying, at least in part, for the 
use of the goods. Although the sale of goods subject to title retention is superficially 
similar to a hire purchase contract, it is conceptually different because it is a sale 
from the outset. Indeed, sale rather than hire purchase is chosen as the contract 
medium because hire purchase would necessarily preclude the buyer’s right to dispose 
of or consume the goods before exercising the purchase option and therefore would 
not meet the needs of the parties. There is a well-established line of authority, 
beginning with Rowland v Divall** which recognises that under a sale contract, the 
essential consideration for which the buyer pays the price is the transfer of ownership 
by the seller, and that where no title is transferred because of a defect in the seller’s 
title, the buyer can recover the price on the grounds of total failure of consideration, 
regardless of any use of the goods in the interim.” The point is that, although 
restitution is only available if there is a total failure of consideration, that consideration 
is defined by the contract: ‘any performance of the actual thing promised, as 
determined by the contract is fatal to recovery under this heading ... The concept 
of total failure of consideration can ignore benefits received by the payer if they 
are not the benefit bargained for.’ Rowland v Divall, although criticised,” is clear 
authority for the proposition that the consideration for which the price is paid under 
a sale contract is the transfer of property; a contract of sale is defined as a ‘contract 
by which the seller transfers or agrees to transfer the property in goods to the buyer 
for a money consideration called the price.’ The effect of an all monies retention 
may be that title will never pass to the buyer, because if there is continued trading 
between buyer and seller, his account with the seller may never be clear. 

Can Rowland be distinguished? Birks explains Rowland as a case where the buyer 
is entitled to restitution of the price without having to make counter restitution of 
the value of the benefit of his use of the goods, on the grounds that that use is not 
obtained at the seller’s expense where the goods are owned by a third party.*! In 
contrast, the buyer in Goodhart and Jones’ analysis has had possession of the seller’s 
goods. But if he is to make counter restitution for the value of that ‘benefit,’ how 





35 [1962] 2 QB 508. 

36 [1923] 2 KB 500. 

37 The same reasoning has been extended to other contracts of supply, including hire-purchase (see Karflex 
Ltd v Poole [1933] 2 KB 251) where the reasoning is even harder to justify than in the context of sale. 

38 Chitty on Contracts, 25th ed, para 1964, emphasis added. 

39 See Atiyah, Sale of Goods, 8th ed, p 90: ‘the object of a contract of sale is surely to transfer to the 
buyer the use and enjoyment of the goods free from any adverse third party claims.’ Significantly, 
however, the Law Commission in its report on Sale and Supply of Goods decided against statutory 
overruling of Rowland v Divail: Law Commission Report 160, 1987, para 6.5, p 57. 

40 s2(1) Sale of Goods Act 1979. Note, though, Atkin LJ in Rowland v Divall at p 507: ‘the buyer has 
not received any part of that which he contracted to receive — namely the property and right to possession 
— and that being so there has been a total failure of consideration.’ The buyer, subject to retention 
of title, does enjoy the use and possession of the goods, under the terms of the contract of sale. 

41 An Introduction to the Law of Restitution (Paperback rev. ed, 1989) at p 248. The Law Commission 
appears to have found this a compelling reason for not reversing the rule in Rowland v Divall, contrary 
to the opinion expressed in its Working Paper No 65 at para 65. 
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is it to be valued? In most cases, the buyer has simply stored the goods in his 
warehouse, albeit with a right to use or resell them, and in most cases he will have 
been required to store them on behalf of the seller, as bailee, and his rights to use 
or resell the goods will have been qualified by the seller’s claims to proceeds of 
sale or products of manufacture.* Can it truly be said that the buyer has received 
a benefit? Is S to be required to make counter-counter-restitution for the value of 
the warehousing of his goods by B? The view that the buyer’s possession of the 
goods cannot be regarded as a benefit which prevents there being a total failure 
of consideration is supported by the decision of the majority of the Court of Appeal 
in Rover International Ltd v Cannon Film Sales Ltd® where Kerr and Nicholls LJJ 
expressly based themselves on Rowland v Divall and the cases following it.“ 

MacCormack also argues that B may have received a benefit by S’s forbearance 
to enforce other obligations owed by B. However, such an argument would depend 
on the facts of an individual case showing that such forbearance was in B’s mind, 
possibly as a result of negotiations with S for further supplies, at the time he made 
the payment for consignment 1. In most cases, where there has been serial trading 
between the same parties, the evidence is unlikely to support such an interpretation. 
Moreover, it is submitted that the court should interpret the effect of the retention 
of title clause in the light of the circumstances known to the parties at the time the 
contract is made. At that time, B anticipates paying the price in return for the transfer 
of property in the goods. 

A similar argument applies to the suggestion that B receives a benefit because 
S agrees to continue making supplies only on condition that B pays for consign- 
ment 1. No such benefit was anticipated at the time the first contract was made, 
and delivery of goods under the second contract, whilst a benefit to B and conditional 
upon discharge of his existing indebtedness is not the consideration for which the 
first payment is made. 

However, if further indication is needed that there is indeed a failure of considera- 
tion in the case described, it is surely provided by Clough Mill itself, where Robert 
Goff LJ analysed the right of the seller to recover goods supplied under a single 
contract all sums retention by applying restitutionary principles. He clearly anticipated 
that a seller who recovers goods for which he has been paid must refund their price 
on the grounds of total failure of consideration. That argument must apply a fortiori 
where the goods are repossessed because sums due under other, separate contracts 
have not been paid. 

It is therefore submitted that in the circumstances described in Goodhart and Jones’ 
example, the court could find a total failure of consideration. Any other finding 
would require reconsideration of those parts of Robert Goff LJ’s judgment in Clough 
Mill where he considered repossession of goods already paid for, as well as, possibly, 
the distinguishing or overruling of Rowland v Divall. It does not appear that the 
problems this creates were considered in Armour v Thyssen, although similar 
principles could apply in Scots law, where the payment would be recoverable on 
the grounds of condicio causa data causa non secuta. 





42 Such claims may well be treated as creating a charge but such a charge is valid and enforceable against 
a corporate buyer so long as it reraains solvent; in the case of an unincorporated buyer such claims 
may fail for non-registration under the Bills of Sale Acts. 

43 [1989] 3 All ER 423. 

44 But see Birks, An Introduction to the Law of Restitution (Paperback rev. ed, 1989) at p 465, who 
criticises the case on the grounds that the court should have allowed recovery subject to R making 
counter-restitution for the benefit of receiving the films into its possession. 

45 See Goode, Proprietary Rights and Insolvency in Sale Transactions, p 101. 
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What Does the All Sums Clause Achieve? 


Even if there is a total failure of consideration, the interpretation of the all sums 
clause as a charge depends on the conclusion that the refund of the purchase price 
under the first contract frustrates the intentions of the parties. Goodhart gives the 
following example. S sells two consignments of goods, each for £1000. B pays for 
consignment 1, but uses consignment 2. S repossesses consignment 1 and resells. 
it for £1200; he uses this to discharge B’s indebtedness in respect of contract 2, 
but must now refund £1000 to B. He is thus a net creditor in the sum of £800. 
However, a different interpretation is possible. S repossesses consignment 1 and 
becomes liable to repay the price of those goods: £1000. However, B owes £1000 
under contract 2. Assuming B is insolvent, S may set off the £1000 owed to him 
under contract 2 against the money repayable to B under contract 1. Thus S has 
lost one parcel of goods (consignment 2) but has received a sum equivalent to their 
value (the payment for consignment 1). The parties anticipate, when making the 
contract, that the seller will, in all probability, exercise his right of repossession 
in the event of the buyer’s insolvency; the parties can therefore be assumed to have 
contracted with such a possibility in view. The exercise by S of his right of reposses- 
sion and, ultimately, resale, thus does achieve the intended result and there is no 
need to interpret the contract as creating a charge. 

If the above analysis is correct, Goodhart’s argument does not establish that the 
all monies title retention is ineffective.” However, the issue is nothing like as 
simple as the House of Lords’ decision in Armour v Thyssen would suggest, and 
the absence of consideration of these difficulties in that decision means that the 
effectiveness of the all monies retention cannot yet be regarded as conclusively 
established. 


46  Set-off is compulsory in bankruptcy by virtue of s 323 of the Insolvency Act 1986 and in corporate 
liquidation by virtue of rule 4.90 of the Insolvency Rules. Set-off is only permitted where before the 
commencement of the bankruptcy or winding up there have been mutual credits, mutual debts or other 
mutual dealings between the parties. The scope of the provisions is not clear, but it is submitted that 
set-off would apply in the situation described, even though at the relevant date the seller’s liability 
to make restitution is only a contingent one, dependent on the seller’s action in repossessing the goods. 
The purpose of set-off is to achieve justice between the parties, and the decisions in Tilley v Bowman 
[1970] 1 KB 745 and re Asphaltic Wood Pavement Co (1885) 30 Ch D 216 would appear to support 
the availability of set-off in the situation described. See generally the decision of Millett J in re Charge 
Card Services Ltd [1986] 3 All ER 289 where the authorities are reviewed in detail. 

47 That is not a conclusion which the present writer has reached happily; he confesses to subscribing 
to the view that the all monies clause should not be effective, on policy grounds at least. 


735 


The Modern Law Review [Vol. 54 


Reservation of Title and Charges on Company 
Book Debts: The Death of Romalpa? 


John de Lacy* 


Although the modern reservation of title, or Romalpa' clause, to give it its generic 
name, remains an anathema to many, the revolutionary effect that the device was 
to have had on established commercial sales practice (by allowing a seller to trace 
the proceeds of authorised dispositions) has proved to have been of relatively short 
duration. In the case of Re Weldtech Ltd? this fact was once again demonstrated. 

Weldtech Equipment had been supplied with welding equipment by a German 
company, Ess, subject to the following reservation of title clause: 


The goods remain our property until payment of the purchase price including any additional 
costs is effected in full and until all cheques and drafts have been cashed.? This right is 
reserved for as long as we may have any claims against the purchaser resulting from other 
deliveries. With the exception of goods sold to a company for resale within the framework 
of their normal business operations, the customer is not entitled to sell or otherwise dispose 
of the goods before full payment of the purchase price. In the case of authorised resale of 
goods supplied by our company (in the original or a modified form or as an integral part 
of other deliveries) all rights to which the purchaser is entitled as a result of the contract 
with the third party, in particular for payment of the purchase price, are transferred to us 
automatically upon completion of the sale. 

The purchaser is obliged to advise us immediately of the resale or disposal of the equipment, 
stating the full address of the third party involved and the main content of the purchasing 
contract, in particular the terms of payment. This transfer takes place only for securing our 
claims against the purchaser and does not affect his payment obligations to us.> 


Before payment in full had been made, Weldtech went into liquidation and Ess 
sought to recover the welding equipment and/or any proceeds of subsale that it might 
represent. The liquidator, in Hoffmann J’s view, ‘correctly’® handed over to Ess 
part of the equipment that was still in the company’s possession at the date of the 
liquidation, but the dispute concerned Ess’s claim’ for £11,000 representing 
proceeds of subsale of the remaining equipment which had been paid into a separate 
account pursuant to an earlier court order. 

It was claimed on behalf of the liquidator that the reservation of title clause, in 
so far as it extended to the proceeds of subsale, amounted to a charge on the book 
debts of Weldtech which, being unregistered pursuant to section 396(1)(e) Companies 


*Lecturer in Law, Faculty of Law, University of Manchester. 


See Aluminium Industrie Vaassen BV v Romalpa Aluminium Ltd [1976] 1 WLR 676. 

[1991] BCC 16. j 

ie a simple reservation of title until the price of the goods is paid. 

This appears to be a current account clause, which is designed to prevent title vesting under any individual 
contract of sale so long as the price of goods is still outstanding on other contracts of sale. 

This clause was a translation from the German original. One is reminded of the Romalpa case, supra 
at 684D, where Roskill LJ remarked, of a similar crude translation from a Dutch contract of sale 
clause, that it was ‘not perhaps very well expressed.’ 

supra at 17C. 

However, by the date of the hearing, Ess appeared ‘to have lost interest in the matter,’ supra at 17B 
per Hoffmann J, they being unrepresented, except for an affidavit filed by one of their employees 
to the effect that their claim to the proceeds was valid under German law (which the contract was 
expressed to be governed by). 
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Act 1985,8 was void against him. Although the contract of sale was governed by 
German law it was ‘clear’? to Hoffmann J that the registration provisions of the 
Companies Act ‘apply to all charges created by companies registered in England, 
whatever may be the proper law of the instrument which creates the charge. This 
is particularly so when the charge is over book debts owed by English companies 
which are treated as being situated in England.’ After analysing the clause, 
Hoffmann J concluded: 


It appears to me plain, on the wording of the clause and, in particular, the sentence ‘This 
transfer takes place only for securing our claims against the purchaser’ — that the assignment 
was, indeed, intended to be by way of charge. The effect of such assignments is analysed 
by Phillips J in the case of Tatung (UK) Ltd v Galex Telesure Ltd" in terms with which 
I respectfully agree and his analysis, in my judgment, covers this case. It follows that the 
reservation of title clause is void against the liquidator." 


As a result of this judgment the proceeds went to meet the claims of Weldtech’s 
bankers who held a prior registered charge over their book debts. 

The importance of this case is that it confirms (if, indeed, confirmation were really 
needed)” that the Romalpa clause, in so far as a claim relates to the proceeds of 
subsale, amounts to a registrable charge on book debts for the purpose of the 
Companies Act. In this respect, the euphoria surrounding the original Romalpa case 
seems but a distant echo and one is forced to conclude that the decision of the Court 
of Appeal in that case has virtually been relegated, for all extensive purposes, per 
incuriam." 

Nevertheless, although Hoffmann J agreed with the analysis of Phillips J in the 
Tatung case, there is one significant distinction between the two situations. In the 
Tatung case, the buyer was expressed to hold the goods as a bailee and although 
given a power of subsale, any proceeds realised were to be maintained in a separate 
account by the buyer as a trustee on behalf of the seller. The present case contained 
no such express proceeds clause but merely purported to assign any claims the buyer 
might have against sub-buyers for the proceeds. However, such claims were clearly 
only intended to operate should the original buyer default in making payment. It 
therefore appears that the seller is in a ‘no-win’ situation, for if he attempts to 
expressly render the buyer a fiduciary, such rights will be deemed to be conferred 








8 This section is to be replaced by a new s 396(1)(c){iii), by virtue of s 93 of the Companies Act 1989, 
to come into force on a day yet to be appointed. 
9 supra at 17F. 

10 ibid; see Dicey and Morris, The Conflict of Laws (11th ed, 1987) vol 2 at p 1266. 

11 (1989) 5 BCC 325, criticised at (1989) 10 Co Law 188. See also Pfeiffer Weinkellerei-Weineinkauf 
GmbH v Arbuthnot Factors Ltd [1988] 1 WLR 150; and note the recent Irish case of Carroll Group 
Distributors Ltd v Bourke Ltd [1990] ILRM 285. 

12 supra at 17G~H. 

13 supra atn 11. 

14 In Tatung v Galex Telesure, supra at 337D—E, Phillips J concluded his judgment: 


While I have distinguished this case from Romalpa I respectfully question the conclusion of Mocatta J 
that no registrable charge was created in that case. The conclusion that I have reached is not contrary 
to the underlying object of retention of title clauses which so influenced the Court of Appeal in 
Romalpa. While that object makes it desirable for the seller to acquire an interest in the proceeds 
of sale or other disposal of the goods supplied by way of security, it does not require that the 
seller be free of the obligation to register that interest under what is now s 395 of the Companies 
Act 1985. 


For a critique see (1989) 10 Co Law 188, 190. 
15 Consider the warning given by Robert Goff LJ on this point in Clough Mill Ltd v Martin [1985] 
1 WLR 110, 114F—H. 
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by the contract and thus be registrable under the Act,'* while if no such right is 
expressed there is deemed to be no basis for construing a fiduciary relationship” 
(although, in the present case, Hoffmann J did not consider whether the simple 
reservation of title clause per se could have constituted the buyer a fiduciary'® 
which would have allowed the assignation clause to be severed). Further, it is 
submitted that Hoffmann J may have placed too much reliance on the word ‘securing,’ 
for it must be remembered that the clause was a rather crude translation from the 
German original.'? In this context, such a right of assignation usually amounts to 
no more than a procedural device designed to give the seller direct recourse against 
a third party subpurchaser® should the buyer default.?) However, as the sellers 
were content not to be represented at the hearing, the conclusions of Hoffmann J 
were, perhaps, understandable and, in the light of recent English authority on the 
subject, almost inevitable.” 

It is to be hoped that it is not too long before a seller has the temerity to take 
the point of the fiduciary nature of the Romalpa clause before the House of Lords® 
and the commercial community can at last benefit from a definitive exposition of 
the law in this area. However, for the time being, at any rate, it is safe to conclude 
that the Romalpa notion is effectively dead and buried.” 





16 See Tatung v Galex Telesure Ltd, supra. 

17 See Re Andrabell Ltd [1984] 3 All ER 407, 416d. 

18 This is certainly the position in the Irish Republic where the Romalpa clause has been welcomed with 
open arms, see Re Stokes & McKiernan Ltd [1978] ILRM 240; Sugar Distributors v Monaghan Cash 
& Carry Ltd [1982] ILRM 399; Foundaries du Lion v International Factors Ltd [1985] ILRM 66; 
cf Carroll Group Distributors Ltd v Bourke, supra, analysed at (1990) 8 ILT 279. It should not be 
forgotten that the original Romalpa clause, upheld by the Court of Appeal, only related to a simple 
reservation of title; see the observations of Judge Rubin in Borden (UK) Ltd v Scottish Timber Products 
Ltd [1979] 2 Lloyd’s Rep 168, 172 (overturned on appeal on different grounds at [1981] Ch 25); see also 
Len Vidgen Ski & Leisure Ltd v Timaru Marine Supplies (1982) Ltd [1986] 1 NZLR 349, 364, lines 
22—23, where Barker J states that: ‘The first part of the clause states that the goods sold by the [buyer] 
remain the property of the [supplier], this indicates strongly that the parties did intend that the [buyer] 
would be accountable to the [supplier] for the proceeds, and would not receive them for its own account. 
It provides a basis for implying into the agreement a duty on the part of the [buyer] to keep the proceeds 
separate from its own moneys, consistent with the obligations of a fiduciary.” (Although it should 
be noted that the supply contract in this case also included a proceeds clause, but that fact alone would 
not appear to detract from the generality of the statement.) 

19 See n5 supra; see also Siebe Gorman & Co Ltd v Barclays Bank Ltd [1979] 2 Lloyd’s Rep 142, 
162, col 2 per Slade J. 

20 It should be noted that the classic Romalpa fiduciary relationship involves the existence of an internal 
sale agency in which the buyer/agent subsells as principal thereby denying any relationship between 
the seller/principal and the subpurchaser; see the Romalpa case, supra at 690C—E per Roskill LJ; 
see also ‘Administrative Caution’ [1989] LMCLQ 506, 511 point (iv) and ‘The Anglocisation of Irish 
Retention of Title?’ (1990) 8 ILT 279, 280 where the fiduciary nature of the Romalpa clause is explained. 

21 See the Romalpa case, supra at 692H—693A, where Goff LJ describes a similar provision as ‘ancillary 
only’ to the main contract which rendered the buyer a fiduciary, and at 688H per Roskill LJ to like 
effect, and, by way of analogy, Flintoft v Royal Bank of Canada [1964] SCR 631. 

22 Seen 1l supra. 

23 See, for example, Armour v Thyssen Edelstahlwerke AG [1990] 3 WLR 810, where the House of 
Lords overruled a series of Scottish decisions that had classified the all sums type of reservation of 
title clause as a security interest contrary to Scottish common law. See (1991) 6 JIBL 201. 

24 cf Hendy Lennox Ltd v Grahame Puttick Ltd [1984] 1 WLR 485, 493F per Staughton J where the 
law of reservation of title was described, with the now ubiquitous phrase, as ‘a maze if not a minefield.’ 
At the present time, the only remaining problematic area appears to be in respect of mixed goods; 
consider, for example, Borden Lid v Scottish Timber Products Ltd [1981] Ch 25; Clough Mill Ltd 
v Martin, supra at 119G—H per Robert Goff LJ, 123H—124C per Oliver LJ; see also (1990) 
106 LQR 552 (Watts). 
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After Caparo — Liability in Business 
Transactions Revisited 


Mary Percival* 


In view of the House of Lords’ preoccupation throughout the 1980s with curbing 
the lower courts’ expansion of negligence after Anns,' its decision in Caparo 
Industries v Dickman? was not unexpected. Essentially, Caparo held that anyone, 
whether individual shareholder, general investor or institutional lender? who makes 
an investment or lending decision in reliance upon a negligently prepared or mis- 
leading annual report and accounts which carry an unqualified opinion, will be unable 
to sue the auditor for any losses.* Given the range of commercial situations in 
which the services of accountants and other financial advisers are called upon, Caparo 
could not, of course, provide a conclusive ruling on all matters concerning their 
liability for negligent misstatement. Nevertheless, it is arguable that the House of 
Lords intended that the maxim caveat emptor should always apply to transactions 
involving the acquisition of shares, irrespective of the type of document which had 
been relied upon.’ On this interpretation, in the case of a takeover, the prudent 
would-be predator should conduct its own investigation into a target company rather 
than rely on information produced by the target company’s advisers. It is indicative 
of the level of takeover activity in the 1980s that the issue of liability for negligent 
misstatement in such transactions should have re-emerged so soon after Caparo. 
The purpose of this note is to review two recent Court of Appeal decisions in this 
area and then to consider both them and Caparo itself within a wider commercial 
context. 

James McNaughton Paper Group v Hicks Anderson & Co® concerned the 
friendly takeover of a small group of companies, MK Paper Group Holdings Ltd 
[MK] by the plaintiffs, a larger group in a related line of business. By 1982 MK 
was in financial difficulties, and in June that year MK’s managing director had started 
negotiations with the plaintiffs regarding a possible takeover. The acquisition of 
the group was completed by the end of September and, shortly after, the plaintiffs 
claimed, they became aware that MK’s financial position was far worse than they 
had expected. Proceedings were eventually instituted against MK’s auditors, alleging 
that a set of draft accounts which they had prepared and which were shown to the 
plaintiffs, and upon which the plaintiffs had relied in acquiring MK, had negligently 


*Division of Social Sciences and Law, Hatfield Polytechnic. 


1 Anns v Merton LBC [1978] AC 728. 

2 [1990] 2 WLR 358. See Martin (1990) 53 MLR 824. 

3 The court approved the decision of Millett J in Al Saudi Banque v Clarke Pixley [1990] 2 WLR 344 
where he held that an auditor, in giving an opinion on a company’s annual financial statements, owes 
no duty of care to any bank which might rely upon them in considering whether to extend, continue 
or renew credit facilities to the company. 

4 Critics of the decision have argued that its narrow interpretation of the statutory purpose of the annual 
financial statement (see text below) is difficult to reconcile with the requirement in s 241(3)(a) of 
the Companies Act 1985 for directors to file a copy of the report and accounts with the Registrar 
of Companies (where they will be available for public inspection). Against this, it is said, a right 
of access to information cannot simply be equated to a right to sue should such information prove 
to be inaccurate: a line must be drawn somewhere beyond which reliance will be a matter of individual 
responsibility, and boundaries are invariably arbitrary. 

5 The suggestion that the position of takeover bidders was different from that of the ordinary investor 
was rejected by the court. See the remarks of Lord Bridge at p 371 and Lord Oliver at p 394. 

6 [1991] 2 WLR 641. 
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misrepresented the company’s value.” Expert witnesses on both sides agreed that 
the draft accounts contained a number of errors, but the defendants denied that these 
amounted to negligence on their part, arguing that they had been pressed by MK’s 
managing director to produce the accounts very quickly and, moreover, they were 
clearly identified as draft and not final accounts. The plaintiffs should therefore 
have been alerted to the provisional nature of the figures and their liability to be 
changed. 

In December 1988 Lipfriend J found for the plaintiffs. The subsequent appeal 
was heard in July 1990, several months after publication of the Caparo decision. 
Neill LJ, who gave the leading judgment, concluded that the draft accounts had 
been prepared for MK’s chairman and not the plaintiffs; ‘though the future of MK 
was in the melting pot.’* Moreover, since they were-clearly draft accounts, the 
plaintiffs were not entitled in any event to rely upon them as final accounts, nor 
could the auditors have been expected to foresee such reliance.’ 

After Caparo, the result of the James McNaughton appeal could hardly have been 
in doubt. It was improbable that a court would hold that a more extensive duty of 
care existed in relation to the preparation of draft accounts than the House of Lords 
had found in relation to the audit report on published accounts. On the other hand, 
the case may reinforce the disillusionment of some in the business community and 
elsewhere with both the audit and the auditors.'° Given that James McNaughton 
was not an interlocutory application, but an appeal from a finding of negligence 
after a full hearing in the lower court, jaundiced observers might take the view that 
the defendants were fortunate in being able to succeed on the law after having lost 
on the facts. 

The second case, Morgan Crucible Co plc v Hill Samuel & Co Ltd," concerned 
the contested takeover of First Castle Electronics ple [FCE] by the plaintiff company 
in February 1986. In May 1987 the plaintiff issued a writ against the first defendant, 
the merchant bank which had advised FCE during the bid, and against FCE’s auditors 
and its board of directors. In the original statement of claim the plaintiff alleged 
that in acquiring FCE it had relied upon the company’s published financial statements 
for the two preceding years, as well as on information which had been included 
in FCE’s defence documents. One such document had included a profit forecast 
which, under the City Code on Takeovers and Mergers, was the sole responsibility 
of the directors,!? but which, in compliance with the Code’s requirements," had 
been reported on by FCE’s auditors and by the defendant merchant bank. A few 


7 A verbal representation concerning MK’s financial status, alleged to have been made to the plaintiffs 

by an employee of the defendants, was also pleaded. 

ibid at p 653. 

ibid. Neill LJ emphasised the fact that the draft accounts had shown a loss of £48,000 in the current 

year, so that the group’s problems must have been known to the plaintiffs. Furthermore, he stressed 

that, as an experienced businessman, the plaintiffs’ chairman could be expected to have his own financial 
advisers, rather than relying on those retained by MK. 

10 One suggestion has been that the statutory audit should be abolished and the auditor’s ‘watchdog’ 
role be transferred to the company’s non-executive directors whose powers should be increased. See, 
eg, Accountancy Age, 22 February 1990, p 18: ‘Can There be Life for Auditors After Caparo?’ — 
Raymond Ashton. 

11 [1991] 2 WLR 655 — High Court and Court of Appeal decisions. 

12 Section K — Profit Forecasts Rule 28.1. 

13 Rules 28.2 and 28.3. Notes on Rule 28.2 state that ‘a duty is placed on the financial advisers to discuss 
the assumptions with their client and to satisfy themselves that the forecast has been made with due 
care and consideration. Auditors or consultant accountants must satisfy themselves that the forecast, 
so far as the accounting policies and calculations are concerned, has been properly compiled on the 
basis of the assumptions made.’ 
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days after publication of this document, the plaintiff increased its original offer and 
FCE’s directors then recommended acceptance of this higher bid to the shareholders. 
The takeover was successfully concluded shortly afterwards. The plaintiff asserted 
that all three defendants had been negligent in preparing and circulating the various 
documents which were inaccurate, misleading and grossly overstated FCE’s profits. 
Had the true financial position of FCE been known to it, the plaintiff claimed that 
it would not have made a bid for the company. 

In the original pleadings the plaintiff’s case turned on an alleged duty of care 
owed to anyone who might foreseeably rely upon such financial information. 
Following Caparo, it was apparent that this claim could not be sustained. After 
the defendants indicated that they were considering a strike-out action, the plaintiff 
applied for leave to amend the statement of claim, among other things, to allege 
that in a contested takeover a duty of care arises if, after a bid has been announced, 
the directors and financial advisers of a company choose to make (or repeat or 
continue) express representations with a view to influencing the bidder’s conduct. 
In other words, the plaintiff pleaded a duty confined to an identified bidder (ie not 
extending to all foreseeable users of information). At first instance, Hoffman J refused 
the plaintiff's application and the case came up before the Court of Appeal in October 
1990, when Slade LJ gave the single judgment allowing the appeal and granting 
leave to amend. 

Morgan Crucible, like Caparo, involved a preliminary ruling on the basis of a 
set of assumed facts. However, there was a significant difference in that Morgan 
Crucible did not require the court to reach any conclusion on the question of the 
existence of a duty of care. The single issue was whether or not the proposed amended 
pleadings disclosed an arguable case — essentially, could Caparo be distinguished? 
In finding that the proposed pleadings did in fact disclose an arguable case, the Court 
of Appeal deliberately adopted a narrow focus. The court held that the plaintiff s 
amended claim, asserting that it had acted upon express representations made to 
it and intended to influence its conduct after it had emerged as an identified bidder, 
did provide a possible basis for distinguishing the case from Caparo. Unlike 
Hoffman J, Slade LJ declined to speculate on the wider economic implications 
underlying the question of liability, nor would he be drawn into attempting any 
analysis of the provisions of the City Code on Takeovers and Mergers in order to 
decide the particular purpose of defence documents. Such matters, he concluded, 
were not relevant to the preliminary issue before the court, although they would 
clearly require very close scrutiny by the trial judge. Morgan Crucible, then, does 
not resolve the question of what, if any, liability might exist on the part of directors 
and their professional advisers (including accountants) for statements made by them 
regarding a company’s financial condition in the course of a takeover. However, 
the decision to allow the matter to proceed to trial may have represented a tacit 
recognition by the Court of Appeal of the need to reconsider the commercial 
considerations implicit in such cases. 

On this last point, the recent High Court decision in Al Nakib Investments (Jersey) 
Ltd v Longcroft'* offers an interesting comparison to Morgan Crucible. An existing 
shareholder of a company relied upon a rights issue prospectus, which allegedly 
contained misleading and inaccurate statements, to subscribe for shares both under 
the rights issue itself and also in the market. The defendant directors’ application 
to have the claim relating to the market purchases struck out was successful. Mervyn 


14 [1990] 1 WLR 1390. 
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Davies J held that the particular purpose of the prospectus was to enable persons 
to take up shares by way of the rights issue and it was not intended to be relied 
upon by them in purchasing shares in the market. 

From a commercial viewpoint, this result is anomalous. Reliance upon the same 
misleading information results in identical losses being incurred on shares acquired 
through the rights issue and on those purchased in the market, yet the law concludes 
that it is only in relation to the former loss that there may be a duty of care. Policy 
reasons may require that liability should be limited in such circumstances. However, 
as with their Lordships’ explanation in Caparo of the statutory purpose of annual 
financial statements (viz, to provide shareholders with an independent report on 
the financial stewardship of the company, in order to enable them to exercise 
effectively their collective powers of control at the annual general meeting), the 
business world is inclined to be impatient with what it sees as an artificial interpretation 
which takes no account of commercial reality. 

Morgan Crucible has left the way open for a future court to reconsider the auditor’s 
liability for negligent misstatement in the context of a takeover. The case itself, 
however, was settled by the parties just before the High Court hearing was due 
to start, leaving unresolved certain difficult issues arising out of the Court of Appeal 
decision. 

In the amended pleadings, the question of a predator relying on the target company’s 
annual financial statements assumed less importance than it had in the original 
statement of claim. Although the court found that there was an arguable case involving 
FCE’s past financial statements, it is difficult to see how the plaintiffs could have 
succeeded on this point in the face of Caparo. Such a result would have depended 
on the court being willing to countenance liability on the part of auditors, where 
financial statements were used by an identified bidder in a manner which the House 
of Lords has expressly declared to be outside their statutory purpose. Furthermore, 
the claim that information set out in financial statements prepared two years earlier 
could still be classified as a ‘continuing representation’ never looked very convincing. 

If Morgan Crucible had come to trial, the court would have had to consider the 
purpose (or more realistically, purposes) which defence documents are intended 
to fulfil. In addressing such documents to its shareholders, the overt aim of an offeree 
management is to ward off acceptance of a bid by publicising the company’s excellent 
past performance and the profitable future that lies in store under its stewardship. 
Self-defence of this sort is not, however, the only interpretation of defence documents, 
and the plaintiff’s claim in Morgan Crucible presupposes a situation in which the 
target company’s management preside over an auction in which they aim to sell 
the company to the highest bidder. The information in the defence document is 
therefore intended to elicit an increased offer from the bidder.'* Any future court 
which may be called upon to construe the purpose of defence documents will not 
find this an easy task. While the City Code is intended to regulate the content of 
such documents, its non-statutory nature means that it imposes no legal obligation 
and ‘merely forms an important part of the background against which defence 
documents are circulated and may reasonably be understood.’'* A court will be 








15 Although, to complicate matters still further, it could be argued that the target management is hoping 
to deter the bidder altogether by indicating that, in view of its prosperous condition, the company 
will be ruinously expensive to acquire. These and other problems relating to acquisitions are discussed 
in Caroline Bradley, ‘Corporate Control: Markets and Rules’ [1990] 53 MLR 170. 

16 per Slade LJ at p 677. It is also worth noting that, although in the introduction to the Code it is described 
as being intended to ‘ensure fair and equal treatment of all shareholders in relation to takeovers,’ 
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free, therefore, to take account of actual commercial practice (something which 
was largely absent in Caparo), but whether such practice can provide a uniform 
statement of purpose applicable to all defence documents must be doubtful. 

Although the Morgan Crucible litigation has now ended, the issues raised in the 
case can only intensify the current debate, both in public and behind the scenes, 
over the role of the auditor. Concern has been focused on the ‘expectation gap,’ 
the gulf between the auditor’s (and the law’s) understanding of his responsibilities 
(particularly in relation to fraud detection”) and the way in which his role is 
perceived by outsiders. While under the Companies Act 1985 most companies are 
required to be audited annually, the content and conduct of the audit has been left 
to the various accountancy bodies'® and in their view fraud detection can only be 
an incidental by-product of the work undertaken by the auditors to enable them to 
fulfil their primary task of giving an opinion on the financial statements. The 
profession is aware, however, that the general public (including many of its 
commercial clients) believes that auditors have an active duty to search for fraud." 
The recent success of Caparo in its High Court action for fraudulent mis- 
representation against the former directors of Fidelity is likely to reinforce the view 
that the auditor’s ‘watchdog’ role is ineffectual.” 

The accountancy profession’s position is increasingly beleaguered. In part this 
is a reflection of the wider changes in the commercial world during the last decade. 
The gentlemanly approach to auditing and the provision of financial advice was 
well-suited to a stable corporate environment where the threat of takeover was only 
a remote possibility. In the 1980s, however, mergers and acquisitions formed the 
basis of corporate growth and accountants and other financial advisers came under 
pressure from companies anxious to present their accounts in the most positive light, 
either to ward off possible predators or to justify their own acquisitions. The readiness 
of corporate clients to switch financial advisers inevitably undermined the old 
professional virtues of objectivity and independence. At the start of the 1990s, the 
recession has dampened down this frenetic takeover activity, but claims arising out 
of past transactions are now coming before the courts. Caparo, James McNaughton, 
Morgan Crucible and Al Nakib are early examples, but already it appears doubtful 
whether traditional tort law, with its insistence on the all-or-nothing approach to 
the duty of care, can provide an appropriate frame of reference for such commercial 
cases.”! Legal aversion to queues of disappointed predators seeking to recoup their 


the focus of most of the Rules is on the protection of the shareholders of the offeree rather than the 
offeror company. 

17 This has been a contentious issue since the early days of auditing. For an historical overview see 
David Gwilliam, “The Auditor’s Responsibility for the Detection of Fraud,’ Professional Negligence, 
January/February 1987, p 5. 

18 The Auditing Practices Committee, which has hitherto regulated audit procedures through its Guidelines 
and Standards, is expected to be replaced this year by an up-graded committee — the Auditing Practices 
Board — with a wider constituency. 

19 See, for instance, the survey published in March 1990 by KPMG Peat Marwick McLintock, ‘Audits 
and Auditors: What the Public Thinks.’ This showed that a high proportion of financially aware people 
interviewed believed that auditors had a duty actively to search for and detect fraud. The profession 
has also been concerned by remarks made in Caparo by Lord Bridge (at p 373) which suggested that 
an auditor could be liable for failure to detect fraud by a director. 

20 Caparo Industries plc v Dickman judgment delivered by Webster J on 18 January 1991 (available 
on Lexis). The Caparo litigation has not yet ended: a writ has now been issued by Fidelity (in its 
post-acquisition name of Intersound Consumer Electronics) against Touche Ross claiming damages 
for negligence — see The Independent, 26 March 1991. 

21 The comments of Woolf J in J.E.B. Fasteners v Marks, Bloom & Co [1981] 3 All ER 289 at p 297 
concerning the difficulty of alleging contributory negligence in an action for negligent misrepresentation 
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losses through the insurers of accountants and other financial advisers is easy to 
understand. This is particularly so given the fact that the value of company accounts 
as a predictor of future performance is widely acknowledged to be limited. On the 
other hand, the confidence of the business world is damaged by the belief that financial 
advisers, and auditors in particular, are liable to no-one.” 

In the High Court in Morgan Crucible, Hoffman J referred to the possibility that 
negligence claims might result in bankruptcy of some accountancy firms. The threat 
of these huge claims comes when the professional indemnity insurance market is 
still readjusting from the crisis of the mid-1980s, which resulted in a sharp decrease 
in available cover and a dramatic increase in the cost of premiums.” Although in 
the courtroom most judges maintain English law’s traditional blindness to the 
existence of insurance, elsewhere their approach is rather more pragmatic. 

Ultimately, in the case of auditors, there is an increasing pressure to achieve a 
compromise.” Already institutional lenders have sought to side-step Caparo and 
create the necessary proximity between them and a company’s auditors by asking 
the latter to sign ‘privity letters’ which amount, in effect, to an acknowledgement 
by the auditors of the fact that the lender will rely on the audited accounts.” So 
far, these attempts to manufacture a wider duty of care have been resisted,” but 
the issue may be removed from the accountancy profession’s control if the proposals 
contained in the EC 5th Directive on the Harmonisation of Company Law are ever 
implemented.” ‘ 

There are those within the accountancy profession who accept the need for a clearer 
definition (albeit non-statutory) of the auditor’s role, including a widening of the 
duty of care. Some have argued that this should be balanced by the imposition 
of a statutory ‘cap’ on liability,” a proposal disliked by outsiders who believe that 








are particularly relevant here. For such an action to succeed, reliance must have been reasonable, 
but if it is reasonable to rely on a statement it is difficult to say that it is also negligent to do so. 
The problem is that there is a strong case for arguing that a predator who acquires a company solely 
on the basis of its published accounts, with no further investigation, is at least partly responsible if 
the acquisition proves to be a disappointment. 

22 Itis doubtful whether the finding in Caparo of a duty of care owed by the auditor to the shareholders 
as a class will do more than duplicate the auditor’s existing tortious and contractual obligations to 
the company. Aside from the real practical and technical problems of bringing such a claim, it is 
unclear what loss the body of shareholders could sustain in respect of the exercise of their collective 
powers at an annual general meeting which would not be recoverable by the company. 

23 Huge corporate claims such as JMB and de Lorean, as well as the problem of obtaining reinsurance, 
have contributed to the present difficulties. See Martin Davis, ‘The End of the Affair: Duty of Care 
and Liability Insurance’ (1989) Legal Studies 67; and Brian Singleton-Green, ‘Limiting Auditors’ 
Liability,’ Accountancy, July 1990, p 97. 

24 See ‘Nought for your Comfort,’ an inaugural lecture on professional liability delivered by Lord Oliver 
of Ayimerton on 15 February 1988 and printed in Professional Negligence, November/December 
1988, p 173. 

25 Consultation between the accountancy profession and officials at the Department of Trade and Industry 
on the question of auditors’ responsibilities continued over much of last summer — see The Independent, 
Tuesday 23 October 1990. 

26 See The Independent, Thursday 20 December 1990. 

27 See Practice Note 4, ‘Reliance by Banks on Audited Financial Statements’ issued by the Auditing 
Practices Committee in March 1991. A distinction is drawn between reliance by a bank for ‘unspecified 
facilities’ where the note declares that the auditor ‘should issue a disclaimer of responsibility’ (para 7), 
and reliance for ‘specific facilities’ where the obtaining of legal advice should be considered (para 11). 

28 Article 62 of the Directive imposes liability on auditors to third parties where loss is incurred through 
the auditor’s ‘wrongful acts.’ 

29 See, eg, ‘Time to take the Bull by the Horns’ (Commentary by Chris Swinson in Accountancy, February 
1991 at p 21) and Brian Singleton-Green, ‘Limiting Auditors’ Liability,’ supra n 23. 

30 A proposal which was rejected in the Likierman Report on professional liability published in October 
1989. 
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fears of ‘limitless liability’ are exaggerated given the difficulties of establishing a 
claim for negligent misstatement in such circumstances.*' Accountants (and other 
financial advisers) receive large fees for their work in connection with takeovers 
and, it is said, they must in consequence be prepared to accept full responsibility 
for their errors.” The settlement in Morgan Crucible has merely deferred further 
consideration of the issue of liability — other cases are already in preparation? 
and, for the accountancy profession, relief is likely to be short-lived. 


Defences for Drunken Drivers: Public Policy on the 
Roads and in the Air 


Kevin Williams* 


To the familiar exhortation not to drink and drive has been added the further caveat 
not to ride with those who do. In two separate decisions, which will delight liability 
insurers, the Court of Appeal has emphatically rejected claims by injured passengers, 
essentially because they were complicit in the defendant drivers’ alcohol-induced 
recklessness. 

In Pitts v Hunt,’ two teenagers who had consumed perhaps four pints of beer 
apiece at a disco rode home on a motorcycle, the passenger knowing that the driver 
had neither licence nor insurance. The trial judge found that the motorcycle had 
been driven in a manner deliberately calculated to frighten other road users and 
that the passenger had aided and abetted the driver to weave from one side of the 
road to the other. In a head-on crash the pillion rider was seriously hurt and the 
driver killed. Morris v Murray? concerned two friends who, following an after- 
noon’s heavy drinking, went for a joyride in the defendant’s light aircraft. The plane 
crashed shortly after take-off because of the pilot’s inebriated incompetence. Once 
again, the injured passenger sued the defendant’s estate.’ Both plaintiffs were 
effectively met with all-or-nothing, policy based defences — ex turpi causa non 
oritur actio in Pitts, volenti non fit injuria in Morris. Contributory negligence featured 
only as a fallback position. 


31 See the comments of Taylor LJ in Caparo in the Court of Appeal [1989] 2 WLR 316 at p 343. 

32 In Morgan Crucible at p 633 Hoffman J referred to (but did not approve) the still more ruthless argument 
that since takeovers, by promoting efficient management, are good for the economy, and since they 
can only proceed where there is accurate financial information, ‘it may be necessary to bankrupt a 
few accountants to encourage the others.’ 

33 The negligence claim by Ferranti against Peat Marwick McLintock, the former auditors of International 
Signal and Control, is expected to be the largest ever yet made against a UK firm of auditors, with 
a figure of £400 million being quoted — see Accountancy, March 1990, p 21 (‘Commentary’ by Andrew 
Darnill). 


*Principal Lecturer, Sheffield City Polytechnic. 


[1990] 3 WLR 542. 

[1990] 3 All ER 801. 

Neither defendant was insured. In Pitts, despite leave having been given, the opportunity to go to 
the House of Lords was not taken, apparently because counsel advised that the Motor Insurers’ Bureau 
(the ‘real’ defendant) could legitimately refuse to satisfy any award against the driver because passengers 
who ride in vehicles which they know to be uninsured are outside the MIB scheme by virtue of clause 6. 
Quaere, however, whether this is correct. Leave to appeal was refused in Morris. 


Whe 
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The Passenger as Volunteer 


Legislation provides, and Pitts v Hunt for the first time confirms, that foolhardy 
passengers who ride with ‘drunken’ car drivers no longer risk being treated as 
volunteers, though they may be contributorily negligent.* The original statutory 
ban on volenti was a direct result of the introduction of compulsory passenger liability 
insurance in 1972. Speaking in the Parliamentary debate on the Motor Vehicle 
(Passenger Insurance) Bill at the time, Viscount Colville explained that: 


the origin of the exception to compulsory insurance in the case of passengers is not very 
plain, but it seems to have rested on the theory, prevalent at any rate in the 1930s, that if 
a passenger chose to get into or onto a motor vehicle he assessed the risk of whether he would 
be injured or killed and if he thought that it was very dangerous he would not get in or get 
on.? 


A series of cases, one only three months prior to the Bill, had confirmed that 
an injured passenger could be rendered volenti by, for example, a suitably worded 
dashboard notice disclaiming responsibility. In order to close this loophole an 
amendment to the Bill was hurriedly tabled, Lord Hailsham saying that: 


so long as insurance was not compulsory it was rational and legitimate that people should 
be allowed to contract out of liability: but now that social policy is to be altered by rendering 
insurance compulsory, I believe that public policy demands that we should abolish contracting 
out.” 


The provision is now to be found in s 149 Road Traffic Act 1988. It provides that 
where a person is using a motor vehicle in circumstances where insurance is 
compulsory: 


then, if any other person is carried in or upon the vehicle ... any antecedent agreement or 

understanding between them (whether intended to be legally binding or not) shall be of no 

effect so far as it purports or might be held — 

(a) to negative or restrict any such liability of the user in respect of persons carried in or 
upon the vehicle ...; or 

(b) to impose any conditions with respect to the enforcement of any such liability of the 
user; and the fact that a person so carried has willingly accepted as his the risk of 
negligence on the part of the user shall not be treated as negativing any such liability 
of the user. 


The precise effect of this convoluted form of words was open to question until Pitts 
v Hunt. So, for example, in Ashton v Turner® it had been held that a (drunken) 
passenger had no claim against his (drunken) driver when the car they had illegally 
taken crashed as they fled the scene of a petty shop-breaking, either on the basis 
that co-participants in a crime owe no duty to one another? or because the 
passenger must be deemed to have accepted the risk of injury when riding in a get- 
away vehicle which is intrinsically likely to be driven dangerously. Ewbank J, without 





4 See Owens v Brimmell [1977] QB 859. Exceptionally, they may also be treated as outlaws, see Pitts 
and the discussion below. 

5 Hansard, HL Deb vol 790, col 865, 22 April 1971. 

6 See Bennett v Tugwell [1971] 2 QB 267 which was reported as the Commons Standing Committee 

was considering the Bill in February 1971. Ironically, the driver in Bennett was actually insured against 

the passenger liability in question. 

Hansard, HL Deb vol 793, col 629, 10 May 1971. 

[1981] QB 137. 

Differing versions of a ‘no duty’ analysis can also be found in Pitts v Hunt, ibid pp 558—559, per 

Balcombe LJ and in Nettleship v Weston [1971] 2 QB 691, 703—704 per Salmon LJ. 
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troubling to analyse the statutory language, simply refused to accept that it barred 
him from treating the wrongdoing passenger as a volunteer. 

In Pitts v Hunt it was said that, whilst the plaintiff had similarly accepted the 
risk of injury, the statute ‘clearly meant’ that it was no longer open to the driver 
to argue that he was thereby relieved of responsibility for his negligence. This 
clarification is to be welcomed, particularly since it brings English law into line 
with the understanding which already operates in the Scottish courts. !° 

On the other hand, consider the position of a passenger who is being carried 
otherwise than in a motor vehicle on a public road so that the ban in the Road Traffic 
legislation does not operate. Morris v Murray is just such a case, and one in which 
Stocker LJ drew attention to the startling absence of any legal compulsion to insure 
against liability arising from the use of an aircraft.'!' He called for urgent remedial 
action for the benefit of innocent third parties while, significantly, stopping short 
of calling for some equivalent to s 149 which would prohibit volenti being pleaded 
against airborne passengers. 

Fifty years ago, Asquith J in Dann v Hamilton’? doubted whether it could 
properly be said of a passenger, who accepted a lift from a car driver whom she 
knew was under the influence of drink, that her conduct constituted under the 
common law an implied consent which absolved the driver from liability for any 
subsequent negligence en route. After all, conduct may often be ambiguous and 
when any possible negligence lies in the future it may be difficult realistically to 
fix a subsequently injured party with full knowledge of the risk, let alone voluntary 
acceptance of the legal responsibility for it. Nevertheless, Asquith J acknowledged 
that there: 


may be cases in which the drunkenness of the driver ... is so extreme and so glaring that 
to accept a lift from him is like engaging in an intrinsically and obviously dangerous occupation, 
inter-meddling with an unexploded bomb or walking on the edge of an unfenced cliff.'4 


Morris was held to be such an exceptional case when tested against the nature 
of the risk (flying is fundamentally more risky than driving), the extent of intoxication, 
and the passenger’s awareness of these factors. Not only had pilot and passenger 
been drinking heavily together over several hours," but the passenger had been 
actively involved in the preparations for the fatal flight having driven them to the 
airfield and having helped fuel up the plane and start its engine. The dangers were 


10 See Winnick v Dick (1984) SLT 185. Earlier doubts about the effect the legislation has are partly 
due to its failure to tackle ‘dashboard disclaimers’ separately from other forms of volenti stemming 
merely from conduct. There is also the ambiguous reference in the tailpiece of s 149 to ‘a person 
so carried,’ which might refer to any passenger (the view adopted, in effect, in Pitts) or merely to 
those passengers carried pursuant to an antecedent agreement or understanding. See, eg, the comments 
of Symmons (1973) 123 NLJ 373 and Raisbeck (1973) JBL 322. 

11 See [1990] 2 All ER 801, 819. In practice, insurance is compulsory for commercial operators since 
without it the Civil Aviation Authority will not grant an operator’s licence under the Civil Aviation 
Acts and the Air Navigation Order. 

12 [1939] 1 KB 509. 

13 In Morris, it was argued for the plaintiff that Dann v Hamilton was a stronger case for the application 
of volenti in view of Ms Dann’s fatalistic words to another passenger as he got out of the defendant’s 
car — ‘if anything is going to happen it will happen.’ That remark, said Fox LJ in Morris at 805, 
‘might be a good reason for saying that the case should have been decided in favour of the defendant 
... but Asquith J, in fact, gave no weight to it.’ Fox LJ found Dann readily distinguishable from 
Morris which was a ‘drunken escapade, heavily fraught with danger from the first.’ 

14 ibid at 518. Contributory negligence was not pleaded in Dann, despite then being a complete defence. 
See Lord Asquith’s note in (1953) 69 LQR 317. 

15 The pilot (and probably the passenger) had consumed the equivalent of 17 whiskies or 3 times the 
legal limit imposed on car drivers. 
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manifest and the passenger’s complicit conduct reckless in the extreme. Whether 
acceptance of risk preceded or followed the negligent breach of duty was immaterial 
in such a case.'* What may be material, however, is the extent of the passenger’s 
own state of intoxication, since if he is incapable of appreciating the risk there can 
be no acceptance. Is this to be tested objectively or subjectively? Bennett v Tugwell 
had said that a passenger’s assumption of risk was to be tested objectively.” 
Stocker LJ in the instant case, on the other hand, would not: 


go so far as to say that the test is an objective one (though if it is not, a paradoxical situation 
arises that the plaintiff's claim could be defeated by the application of the maxim if he was 
sober, but he could recover damages if he was drunk).!® 


In the event, the issue was left open, the Court of Appeal merely concluding that 
the evidence showed that Morris did in fact appreciate the risks. 


The Passenger as Outlaw 


As we saw earlier, volenti was not available in Pitts v Hunt which turned instead 
on the ex turpi causa doctrine. This is generally thought of as an unusual plea” 
and one of uncertain application, more relevant perhaps to claims in contract than 
in tort. Nevertheless, the point has been taken from time to time in various juris- 
dictions. Thus, it has been argued that a motorist should not be liable to a passenger 
if the car in which they were travelling had been stolen by them?'; was being used 
to elude capture by the police”; to get away from the scene of a crime”; if the 
purpose of the journey was to dispose of stolen goods*; or if the driver was known 
to have lost his licence.” Frequently, in cases of this type, driver and passenger 
have also been drinking. 

The difficulty, of course, is to know when there is a sufficient turpis causa to 
bar a claim. As the editors of Salmond and Heuston observe: 








16 In Cook v Cook (1986) 162 CLR 376 an unsympathetic Australian High Court, instead of resorting 
to volenti, used the alternative notion of a reckless passenger being owed a lower standard of care 
when she invited a relative to drive knowing her to be incompetent and unlicensed. Nettleship v Weston 
[1971] 2 QB 691 was not followed. See the criticisms of Todd (1989) 105 MLR 24. 

17 ‘Legal enquiry into a person being volens is not into what he feels or inwardly consents to, but into 
what his conduct or words evidence that he is consenting to.’ [1971] 2 QB 267, 273 per Ackner J. 

18 ibid at 817. Quaere whether this is any more paradoxical than allowing the maxim to operate in favour 
of drunken defendants who would be liable if sober. It seems that self-induced intoxication is no answer 
to an allegation of contributory negligence. See Owens v Brimmell [1977] QB 859 and Symmons (1977) 
40 MLR 350, 354. 

19 A LEXIS search reveals no less than 33 decisions in which ex turpi causa has been pleaded (in a variety 
of contexts) in the period 1985—90. ; 

20 For commentary on the doctrine’s application in tort, see Crago, ‘The Defence of Megality in Negligence 
Actions’ (1964) 4 Melbourne ULR 534; Ford, ‘Tort and Illegality: The Ex Turpi Causa Defence in 
Negligence Law’ (1977) 11 Melbourne ULR 32 and 164; Fridman, ‘The Wrongdoing Plaintiff’ (1972) 
18 McGill LJ 275; Gibson, ‘Illegality of Plaintiffs Conduct as a Defence’ (1969) 47 Can Bar Rev 89; 
Hervey, ‘Caveat Criminalis’ (1981) 97 LQR 537; Siddall, ‘Damages and Ex Turpi Causa’ (1981) 
11 HKLJ 196; Swanton, ‘Plaintiff a Wrongdoer: Joint Complicity in an Illegal Enterprise as a Defence 
to Negligence’ (1981) 9 Sydney LR 304; Symmons, ‘Ex Turpi Causa in English Tort Law’ (1981) 
44 MLR 585; Weinrib, ‘Illegality as a Tort Defence’ (1976) 26 UTLI 28. 

21 See, eg, Smith v Jenkins (1970) 119 CLR 397 and Tallow v Tailfeathers (1973) 44 DLR (3d) 55. 

22 See Tomlinson v Harrison (1971) 24 DLR (3d) 26. 

23 See Ashton v Turner [1981] QB 137. 

24 See Godbolt v Fittock [1963] SR (NSW) 617. 

25 See Jackson v Harrison (1978) 138 CLR 438. 
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there must have been cases without number in which drivers have recovered damages though 
they were themselves exceeding the speed limit and without it having occurred to anyone 
that the effect of that infringement of the law could be more than to reduce damages on account 
of contributory negligence.”6 


The Court of Appeal in Pitts v Hunt confirmed that the defence is neither confined 
to claims in contract nor to purely criminal conduct, the passenger being held to 
have no valid claim. At first sight, this is unsurprising. The plaintiff had played 
a full and active part in encouraging the driver to behave recklessly and, as the 
judge found, the injuries flowed directly from what was seen as an illegal joint 
venture. Put bluntly, ‘judges are naturally unwilling to award damages to plaintiffs 
they think should be in the dock.’ 

The policy basis of the defence was recently articulated by Kerr LJ in Euro-Diam 
Ltd v Bathurst, a contract case: 


Ultimately [it] rests on a principle of public policy that the courts will not assist a plaintiff 

. if in all the circumstances it would be an affront to the public conscience to grant the 
plaintiff the relief which he seeks because the court would thereby appear to assist or encourage 
the plaintiff in his illegal conduct or to encourage others in similar acts.”8 


His Lordship went on to warn that the problem ‘is not only to apply this principle, 
but also to respect its limits, in relation to the facts of particular cases in the light 
of the: authorities.’ In fact, the case law enshrines a wide variety of approaches, 
as well as some contradiction and confusion, so that in troublesome cases there may 
well be disagreements concerning (a) the proper application of the doctrine; (b) the 
quality of turpitude required; (c) the degree of connection necessary between it and 
the plaintiff's damage; and (d) the purposes to be served by denying the plaintiff 
a remedy. 

Dillon LJ drew attention to the first three of these in Pitts, declaring that the test 
of ‘public conscience’ was unsatisfactory partly because it was likely to produce 
a graph of illegalities according to moral fault, even though it was unlikely that 
a Satisfactory criterion could be identified which would separate cases of serious 
illegality from the less serious.?? His Lordship preferred instead the approach of 
Bingham LJ in Saunders v Edwards,»® who had asked whether the plaintiff s action 
arose directly ex turpi causa or whether the-unlawful conduct was merely incidental 
to a genuine wrong suffered by him. This, however, merely emphasises causation 
at the expense of culpa and so deals with only part of the problem. It is generally 
agreed that there must be a close causal connection between illegality and damage. 
Hence, the often quoted distinction drawn by Lord Asquith in NCB v England?! 
between the case of the safe-blower who incompetently over-estimates the quantity 
of explosive needed to open a safe so injuring his accomplice, and the safe-blower 
who picks his accomplice’s pocket on their way to the job. While in the former 
case the injury has been directly caused by what Lord Asquith called ‘a step in the 
execution of the common illegal purpose,’ this is not necessarily a sufficient ground 
for concluding that the plaintiff cannot succeed. More is needed. The court must 
also conclude (as it undoubtedly would in the case of the safe-blower) that the harm 
arose out of an act so seriously anti-social as to justify refusing the plaintiff aid. 





26 Salmond and Heuston on Torts, 19th ed, 1987, p 698. 
27 Weir, A Casebook on Tort, 6th ed, 1988, p 226. 

28 [1988] 2 WLR 517, 526. 

29 ibid at 564—565. 

30 [1987] 1 WLR 1116, 1134. 

31 [1954] AC 403, 428. 
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As a Canadian judge pointed out in Tallow v Tailfeathers,* the applicability of the 
doctrine is: 
dependent on behaviour on the part of the plaintiff which in its nature and degree is inimical 


to the interests of society, and on his claim against the defendant ‘arising’ out of that behaviour. 
Both must concur to warrant denial of his claim. 


The quality of the plaintiff's behaviour and its context cannot be ignored and the 
genuine difficulty of grading illegalities is unavoidable. At the end of the day, the 
court must make a value judgment whether ‘to afford relief ... would shock the 
ordinary citizen,’ as Lloyd LJ put it in Kirkham v Anderton.” 

Adopting a somewhat different approach, Beldam LJ in Pitts concluded that since 
both rider and pillion passenger had been wilfully engaged on a dangerous act (which 
they were aware or but for their self-induced intoxication should have been aware) 
was likely to frighten other road users, the plaintiff's claim was barred. However, 
his Lordship refused to be drawn further on ‘the degree of seriousness involved 
in offences which will not preclude recovery of compensation.’ He was content 
to observe that he had detected a marked change in public attitudes towards drinking 
and driving to the point where, in his view, there is increased concern not only 
with those who commit the offence but with those who ask others to do so.” 

Some of the Australian cases ask whether the damage arose in circumstances which 
would inevitably require a court to embark on the distasteful task of fixing a level 
of (criminal) competence to be expected of, say, the ‘reasonable’ safe-blower or 
get-away driver, a task the court should decline. This was the preferred ground 
of Balcombe LJ, following the reasoning of Mason J in Jackson v Harrison who 
had said that: 

denial of relief should be related not to the illegal character of the activity but rather to the 
character and incidents of the enterprise and to the hazards which are necessarily inherent 
in its execution ... [The] plaintiff must fail when the character of the enterprise .. . is such 
that it is impossible for the court to determine the standard of care ... to be observed. 


Hunt owed Pitts no duty, apparently because no standard of care could be deter- 
mined on these facts. Yet should a passenger who is not involved in any illegality 
(beyond the reckless driving) be treated in this way? Arguably not. The standards 
of competence ordinarily to be expected of a driver are well established, at least 
where unencumbered by considerations of flight from arrest or pursuit. Clearly, 
it is not ‘impossible’ to determine the standard of care: what Balcombe LJ presumably 
meant was that he was not prepared to apply the ordinary standard. Furthermore, 
it seems disingenuous to suggest that this refusal is unrelated to the degree of 
culpability involved, since the ‘enterprise’ and its risks take their character from 
just that. A second distinction stems from the fact that driving is an activity which, 
unlike safe-blowing, can be conducted lawfully. The fact that it is done dangerously 
(and therefore unlawfully) should not inevitably lead courts to deny that the 
relationship between the parties is fundamentally that of driver and passenger. To 
do so produces odd results. For example, the police when in hot pursuit of a 
vehicle unlawfully taken and dangerously driven owe its occupants a duty of reason- 
able care, whereas the driver is blissfully free of any similar obligation to his 
participating passengers. Is it sensible to adopt a policy: 





32 (1973) 44 DLR (3d) 55, 61 per Clement JA. 
33 [1990] 2 WLR 987, 993. 

34 ibid at 555. 

35 (1978) 138 CLR 438, 455—456. 

36 See Marshall v Osmond [1983] QB 1034. 
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which might encourage a belief that the duty to behave responsibly in driving motor vehicles 
is diminished, even to the limited extent that [the participants] may in some circumstances 
not owe a duty to each other, particularly when those circumstances involve conduct which 
is highly dangerous to others?37 


Probably there are no rigid rules concerning ex turpi’, whether the defence is 
available depending ultimately perhaps on the purposes the court believes the law 
should be seeking to achieve. Thus, although the behaviour of driver and passenger 
in Pitts was plainly dangerous, the court might have had regard to various policy 
considerations pointing the other way. The plaintiff was not, for example, asking 
the court to assist him directly or indirectly to commit a crime or to get or to keep 
the proceeds of one.” Secondly, the deterrence argument, never very strong, is 
particularly weak here. It has been commonly observed that if (drunken) drivers 
and their passengers are not deterred by the criminal law nor by the prospect of 
their own death or disablement, it seems unlikely that they will be discouraged from 
wanton behaviour because the civil courts may, long after the event, refuse to award 
compensation inter se. It is even possible that a driver might be positively encouraged 
if he understood that as against his complicit passenger he would, somewhat paradoxi- 
cally, be relieved entirely of responsibility for the civil law consequence of his reckless 
driving. Thirdly, using the civil law in this way to supplement the retributive criminal 
law is unfair, because it imposes an additional sanction which may be extremely 
variable — depending on the extent of the injuries sustained. The passenger in Pitts 
was effectively fined some thousands of pounds for aiding and abetting the defendant’s 
reckless driving.“ Fourthly, where defendants (or their insurers) are able to pay 
some compensation, the public interest is not advanced by excusing them and leaving 
the plaintif reliant on social security or charitable support.” Finally, allowing the 
passenger’s wrongdoing to operate as a complete defence runs counter to established 
trends elsewhere in the law of negligence, in particular the progressive confinement 
of volenti (culminating in the case of motor claims in a statutory ban on the defence) 
and the introduction of apportionment via contributory negligence. It is to this aspect 
that we now briefly turn. 

In view of the success of the volenti and illegality arguments, it was strictly 
unnecessary for contributory negligence to be considered in these appeals. At trial, 
widely different assessments had been made. Judge Fallon in Pitts had said that 
it would ‘defy common sense’ if the pillion rider were not to be considered to be 
100 per cent contributorily negligent. Given that contributory negligence requires 
a court to have regard not just to the degree of blameworthiness of a plaintiff's 
behaviour but also to its causative potency, this was an odd conclusion since it is 
the driver who alone controls the vehicle. Balcombe LJ said such a finding was 
‘logically insupportable’ (though he preferred to express no opinion on how liability 
should have been split). Beldam and Dillon LJJ would have substituted a 50-50 


37 per Beldam LJ in Pitts at 556 by way of criticism of a ‘no duty’ analysis adopted by the trial judge 
but oddly not applied by his Lordship to the ex turpi defence. 

38 See, eg, Walsh J in Smith v Jenkins (1970) 119 CLR 397, 427 saying ‘I do not think there is a single 
rule by which, in all cases, the question raised by a plaintiff's commission of an illegal act, or his 
participation in it, is to be answered.’ 

39 See the analysis of Murphy J in Jackson v Harrison (1978) 138 CLR 438, 464—465, which was ignored 
in Pitts, though much was made of other dicta in the case. 

40 cf Thackwell v Barclays Bank pic [1986] 1 All ER 676. 

4i A point made by Hervey in (1981) 97 LQR 537 commenting on Ashton v Turner. 

42 cf Windeyer J in Smith v Jenkins (1970) 119 CLR 397, 409, ‘the policy behind statutes which make 
insurance against liability for negligence compulsory must be seen as to ensure that all defendants 
meet their liabilities: it is not that all plaintiffs are to be compensated for their sufferings.’ 
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apportionment.“ In Morris, the trial judge had rejected the volenti plea and 
reduced the plaintiff's damages by only 20 per cent for contributory negligence. 
The Court of Appeal considered this was too low, the majority suggesting that 50 per 
cent was more appropriate.“ 


Conclusion 


Had volenti not been available in Morris, the logic of Pitts suggests that the 
passenger’s claim could have been defeated by alleging ex turpi causa. Stripped 
of technicality, in each case the defendant’s plea was that the plaintiff had willingly 
and culpably encouraged him to act in a dangerous manner, and that when the 
inevitable risk materialised the passenger’s claim should fail because he got no more 
than he deserved. Where parties can be portrayed as being complicit in dangerously 
drunken driving or, it seems, in other illegal (still to be defined) activities where 
personal injury is highly likely, it must frequently be possible to argue that the injured 
party has not just assumed the risk but has foregone the right to compensation by 
virtue of his participation in the illegality. No doubt where a passenger does no 
more than passively accept a lift with a driver who is obviously intoxicated, then 
apportionment will continue to be the appropriate solution. But where the argument 
is accepted, its effect for the particular plaintiff will be to return tort to the days 
when fault on his part constituted a complete bar to an action notwithstanding equal 
or greater fault by the defendant. It is highly questionable whether courts should 
allow unmeritorious defendants to treat the foolhardy participation of their passengers 
as a turpis causa in this way so as to turn the flank of contributory negligence and 
side-step the statutory prohibition against volenti. 


The Sale of Stolen Goods: A Dilemma for the Law 
Graham Battersby* 


It is a commonplace, but it is worth repeating, that one of the central problems 
of the law of property concerns the tension between ease of transfer and security 
of ownership. Ease of transfer requires that a purchaser of property should not run 
an unfair risk that the title will prove defective, but equally the purchaser should 
not be compelled, in order to avoid that risk, to make unduly onerous inquiries 
about the vendor’s title. On the other hand, making matters easy for the purchaser 
is prejudicial to the original owner, whose title may then be weakened or defeated 
by the transfer to the purchaser. The law tackles this problem in different ways 


43 ibid at 560, 558 and 560 respectively. In Ashton v Turner [1981] QB 137, riding in a get-away car 
and failing to wear a seat belt were similarly considered as constituting driver and passenger equally 
to blame. 

44 ibid Stocker LJ at 819 and Sir George Waller at 820. Fox LJ at 809, while agreeing that 20% was 
too low, said that an increase to 50% would ‘substantially penalise’ both sides and that he would 
prefer to leave the loss ‘where it falls.’ Judge Rice in Morris had purported to follow Owens v Brimmell 
[1977] QB 859 where a 20% discount was applied to a passenger who had set out on a pub crawl 
with the driver, 8 or 9 pints apiece having been drunk. Arguably, the result there was too generous 
to the passenger. For a discussion of the difficulties of evaluating comparative fault in such cases, 
see Symmons (1977) 40 MLR 350. 


*Faculty of Law, University of Sheffield. 
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with different categories of property (only tangible property is considered here). 
In the case of land, the main technique is to use complex systems for the investigation 
of title, which go a long way to ensuring that a purchaser (1) acquires from the 
vendor the estate which the yendor has contracted to transfer, and (2) acquires that 
estate subject only to incumbrances of which the purchaser is aware and which he 
has contracted to accept. In some kinds of land transactions, principally co-ownership 
and settlements, the principle of overreaching is employed to ensure that the purchaser 
takes the land free from beneficial interests, those being shifted into the proceeds 
of sale.! Even so, a conscientious and bona fide purchaser of the land will occa- 
sionally become a victim of the system; he will then have to be satisfied with seeking 
compensation for his loss under covenants for title given by the vendor (but those 
are notoriously limited”), or, in the case of registered land, seeking compensation 
under the statutory indemnity fund. When we turn to the sale of tangible movable 
property (goods), we find that, in general, matters are arranged very differently. 
Ships‘ and aircraft are the subject of registration requirements, -so that the 
purchaser can ascertain, to a large extent, the state of the title by searching the register. 
These are obviously exceptional cases, however,® and in the case of the vast 
majority of goods, and certainly in the case of objects of everyday commerce, the 
buyer has no real opportunity to investigate the seller’s title. To a large extent, the 
buyer has to take it on trust that the seller has a good title, relying, in the usual 
case, on the seller’s possession as the sole evidence of that title.’ Where the title 
proves to be defective, the buyer then has to be satisfied with his contractual remedies 
against the seller for breach of the terms implied by section 12 of the Sale of Goods 
Act 1979. The law seeks to help the buyer of goods in three ways: (1) by ensuring 
that the range of incumbrances which can exist over goods is kept to a minimum,® 
(2) by creating certain exceptions to the nemo dat rule which operate in favour of 
a person who brys in good faith,? and (3) by excluding the equitable doctrine of 
constructive notice from commercial dealings in goods. 

This tension between ease of transfer and security of ownership is put to a stern 








1 The compromise of the beneficial interests (money instead of land) brought about by overreaching 
can on occasion result in the entire loss of those interests: see City of London Building Society v Flegg 
[1988] AC 54, where the trustees were adjudicated bankrupt. See the Law Commission Working Paper 
No 106, ‘Trusts of Land: Overreaching,’ and the resulting Report, Law Com No 188, ‘Overreaching: 
Beneficiaries in Occupation.’ 

2 See the critique and the proposals of the Law Commission in Working Paper No 107, “Transfer of 
Land: Implied Covenants for Title.’ 

3 A clear victim was the plaintiff in Epps v Esso Petroleum Ltd [1973] 1 WLR 1071; Epps lost his 

land and was too late to claim an indemnity. See the proposals for reform contained in the Law Reform 

Committee’s 21st Report, Cmnd 6923, paras 3.76 et seq, followed by the Law Commission in their 

Third Report on Land Registration, Law Com No 158, paras 3.31 et seq. 

See Part 1 of the Merchant Shipping Act 1894. 

See the Air Navigation Order 1972, Art 4; Mortgaging of Aircraft Order 1972. 

Private registers exist in some areas of commerce, eg stud-books of racehorses, and records of ownership 

of valuable paintings and other works of art. Despite the elaborate system of motor vehicle registration, 

the registration document is not a document of title: Central Newbury Car Auctions Ltd v Unity Finance 

Lid [1957] 1 QB 371. In the same vein, a finance company involved in hire-purchase business is under 

no duty to register a hire-purchase agreement in a private register operated on behalf of the industry 

by Hire Purchase Information Ltd: Moorgate Mercantile Co Ltd v Twitchings [1977] AC 890. See 

also Debs v Sibec Developments Ltd [1990] RTR 91. 

7 See, for example, Moffat v Kazana [1969] 2 QB 152, where ownership of bank notes was established 
on the balance of probabilities by relatively slight evidence of prior possession. 
8 See, for example, Portline Ltd v Ben Line Steamers Ltd [1958] 2 QB 146 (land law principles of 
restrictive covenants not applicable to pure personalty). 
9 Mainly contained in ss 22—26, Sale of Goods Act 1979, and Part II, Hire Purchase Act 1964. 
10 Manchester Trust v Furness [1895] 2 QB 539. 
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test in the case of a sale of stolen goods. Take a simple scenario. Goods are stolen 
from an owner (O) by a thief (T). T sells the goods to a buyer (A) who has no 
knowledge, or means of knowledge, of the theft. Here we have two innocent people, 
O and A, who are both the victims of T’s dishonesty. One of them must finish up 
with ownership of the goods," leaving the other with a probably worthless remedy 
against T. The law at present displays a very strong preference in favour of security 
of ownership; O will win (the nemo dat rule will apply) unless by chance the sale 
occurs within the very narrowly defined conditions of market overt.? A will be 
left to his contractual remedy against T. 

Now extend the simple scenario so that A, having obtained possession of the goods, 
resells them to B, who has no knowledge, or means of knowledge, of the theft. 
What should be the law’s approach? Is there any reason why B, the second buyer, 
should be in a better position than A, the first buyer? That is precisely the problem 
which arose in National Employers’ Mutual General Insurance Association Ltd v 
Jones. The defendant Jones was actually the fifth buyer of a car which had been 
stolen some six weeks before from a Miss Hopkin. The plaintiffs were Miss Hopkin’s 
insurers who had bought out her interest in the car. The decision turned on the correct 
interpretation of section 25 of the Sale of Goods Act 1979 (and its substantially 
similar counterpart, section 9 of the Factors Act 1889). The argument for the 
defendant was that, though a first purchaser (A) from a thief (T) could not defeat 
the original owner, the effect of section 25 was that a second purchaser (B), if 
innocent, would defeat that owner. 

Section 25(1), with the letters T, A and B interpolated, and omitting parts not 
material, reads as follows: 

Where a person [A] having bought or agreed to buy goods obtains with the consent of the 

seller [T] possession of the goods, ... the delivery or transfer by that person [A] ... of 

the goods ... under any sale, pledge or other disposition thereof, to any person [B] receiving 
the same in good faith and without notice of any lien or other right of the original seller 

[T] in respect of the goods, has the same effect as if the person making the delivery or transfer 

[A] were a mercantile agent in possession of the goods ... with the consent of the owner. 


The argument for the defendant Jones depended entirely on the proposition that 
the word ‘owner’ at the end of section 25(1) means the true owner, so that the deemed. 
consent is that of the original owner from whom the goods were stolen, ie O in 
the two scenarios above. A majority of the Court of Appeal (May and Croom-Johnson 
LJJ) rejected that argument, on the basis that section 25(1) did not apply because 
the transaction between T and A was not a sale, since it was incapable of transferring 
the true title to the goods. That proposition is plainly false, however; T does have 
a title, albeit an imperfect title, and is capable of transferring it by way of sale 
(or otherwise). Further, the majority’s approach, as the dissenting judge, Sir Denys 
Buckley, pointed out,'> cannot be correct because it would preclude the operation 
against T of section 12 of the Sale of Goods Act 1979. Jones appealed to the House 
of Lords, which unanimously dismissed the appeal. However, the reasons for the 
decision, given by Lord Goff of Chievely, are wholly different from those given 
by the majority of the Court of Appeal. ~- 





11 This assumes that the loss cannot be apportioned between O and A, a solution rightly rejected by 
the Law Reform Committee in their 12th Report, Cmnd 2958, paras 8—12. 

12 s 22, Sale of Goods Act 1979, discussed post. 

13 [1990] AC 24. 

14 It is true that, under s 4 of the Limitation Act 1980, time will not run in favour of the thief, but that 
does not prevent him from having an imperfect title. 

15 [1990] AC 24, at p 50D. 
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Lord Goff’s approach was to consider in detail the legislative history of the Factors 
Act 1889 (section 9 of that Act is plainly the foundation of section 25 of the Sale 
of Goods Act). In all the previous Acts, from the Factors Act 1823 down to the 
Factors’ Acts Amendment Act 1877, the effect of the second sale to B is equated 
with the effect which would follow if T had authorised A to sell on behalf of T 
(T is called ‘the vendor’ and A is called ‘the vendee’). The crucial change in 
terminology to the word ‘owner’ occurs in the 1889 Act, but Lord Goff demonstrates 
that, bearing in mind the overall content and context of the 1889 Act, it is impossible 
to believe that any radical change of policy was intended. For that reason, the word 
‘owner’ appearing in section 9 of the Factors Act 1889, and its counterpart section 
25(1) of the Sale of Goods Act 1979, must be construed as meaning the same as 
‘vendor’ in the older Acts. In sum, the opinion of the House of Lords is that, 
throughout the Factors Act 1889 (the relevant provisions being sections 2, 8 and 
9), the word ‘owner’ means no more than ‘principal of the mercantile agent.’ 

In reaching that conclusion, Lord Goff also considered section 8 of the Factors 
Act 1889 (and its counterpart section 24 of the Sale of Goods Act 1979). Section 
24, with the same interpolations and omissions used above in relation to section 
25(1), reads as follows: 


Where a person [T] having sold goods [to A] continues or is in possession of goods, ... 
the delivery or transfer by that person [T] ... of the goods ... under any sale, pledge or 
other disposition thereof, to any person [B] receiving the same in good faith and without 
notice of the previous sale, has the same effect as if the person making the delivery or transfer 
[T] were expressly authorised by the owner of the goods to make the same. 


Here we have the same usage of the word ‘owner’ as in section 25(1). It follows 
that the argument of the defendant Jones entails that B obtains a good title to the 
stolen goods, though A does not. There is no conceivable sense in that. Both A 
and B have dealt with the same seller, and both are deceived by him. Each of them 
relies on T’s possession of the goods to induce an assumption that T has a good 
title. It is quite irrelevant that T first sold the goods to A, who allowed T to remain 
in possession; that is sufficient, from a policy point of view, to allow B to defeat 
A, but offers no justification at all that B should defeat the original owner from 
whom T stole the goods. 

This latter point of Lord Goff’s completely destroys one of the arguments put 
forward by Sir Denys Buckley in his dissenting judgment in the Court of Appeal 
(though Lord Goff makes no reference to that judgment). Sir Denys had argued 
that, in relation to section 25, there was a good reason for distinguishing between 
the first purchaser from a thief and subsequent purchasers; the first purchaser (A) 
could by diligent inquiry have discovered that his vendor was a thief, whereas a 
subsequent purchaser (B) could not have discovered that his vendor’s vendor was 
a thief. On that argument, it is sensible that B defeats the original owner whereas 
A does not. However, that argument collapses completely when applied to section 24. 
As Lord Goff points out,'* both A and B have dealt with the same seller, T, and 
there can be no sensible reason for distinguishing between them. 

It is submitted that the House of Lords in Jones is plainly correct, and for largely 
the correct reasons. Lord Goff’s historical approach is certainly an unusual method 
of statutory interpretation, and it involves a degree of dogmatism when it comes 
to the crucial question whether the introduction of the word ‘owner’ in the Factors 
Act 1889 heralded a change of meaning.” Nonetheless, the legislative history, 








16 [1990] AC 24, at p 62F. 
17 See the criticism by Professors Palmer and Merkin in All ER Rev 1988, p 30. 
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coupled with the need to avoid absurd results, surely justified the conclusion. '* It 
is submitted, however, that there is a further reason, not discerned by Lord Goff, 
for supporting his conclusion. Section 25 requires the innocent purchaser to be a 
‘person receiving the [goods] in good faith and without notice of any lien or other 
right of the original seller in respect of the goods.’ That language surely suggests 
strongly that it is the rights of the original seller which can be overridden by the 
purchaser, not the rights of the original owner from whom that seller stole the goods. 
In precisely the same way, section 24 refers to ‘any person receiving the [goods] 
in good faith without notice of the previous sale’; the inference is that the innocent 
purchaser can override the previous sale, but nothing more. By way of contrast, 
section 22 (sale in market overt) is worded quite differently: 


Where goods are sold in market overt, according to the usage of the market, the buyer acquires 
a good title to the goods, provided he buys them in good faith and without notice of any 
defect or want of title on the part of the seller. 


Here the reference is not to a particular defect or particular rights which are to be 
overridden, but rather to ‘any defect’; obviously a far wider effect is intended, and 
it is reasonable to conclude that, whereas section 22 facilitates the disposal of stolen 
goods, sections 24 and 25 do not. 

What, then, are we to make of section 23? That section reads as follows: 


When the seller of goods has a voidable title to them, but his title has not been avoided at 
the time of the sale, the buyer acquires a good title to the goods, provided he buys them 
in good faith and without notice of the seller’s defect of title. 


Here we have, as in section 22, the phrase ‘a good title,’ which might easily be 
taken to mean a perfect title. However, we also have the phrase ‘the seller’s defect 
of title,’ not, as in section 22, ‘any defect of title’; it is therefore obvious that the 
reference is to the factor which made the seller’s title voidable, and that the only 
protection intended to be conferred on the second purchaser is against that particular 
defect. 

That interpretation would also accord with the decision in Jones on section 25, 
a result which is necessitated by the Court of Appeal’s decision in- Newtons of 
Wembley Ltd v Williams.” It was held in that case that section 25 applies where 
a buyer’s voidable title has been avoided (thus ousting section 23) but the buyer 
remains in possession. Since, as decided in Jones, the second purchaser does not 
acquire a good title to stolen goods, the same result must, in order to avoid absurdity, 
follow under section 23. The converse would be equally true: since it is obvious 
that section 23 does not facilitate the disposal of stolen goods, the same must be 
true of section 25. 

We must finally ask, does all this amount to a rational picture? Does the law strike 
an acceptable balance between ease of transfer and security of ownership? The 
position relating to stolen goods is very unsatisfactory. We now know, as a result 
of the decision in Jones, that only a sale of stolen goods in market overt will defeat 
the original owner.” Yet the market overt exception has a desperately archaic ring 








18 A contrary conclusion would also have undermined the hire-purchase industry, which at present rests 
on the assumption that goods subject to a hire-purchase (or conditional sale) agreement can be effectively 
sold only under Part IN of the Hire Purchase Act 1964, which is restricted to motor vehicles and 
protects only a private purchaser. These restrictions would become virtually irrelevant if s 25 were 
held to protect a second purchaser. 

19 [1965] 1 QB 560. 

20 Foran interesting illustration see the recent criminal law case of R v Wheeler (1991) The Guardian, 
4 January. The facts were that a market stallholder, who was himself an innocent purchaser, resold 
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to it: the sale must take place in an established market, which includes ground-floor 
shops in the City of London but not in any other part of the country,?! and must 
take place during daylight hours.” The law is lost in a time warp, having entirely 
overlooked the development of the High Street shop and the invention of the electric 
light. It is now some 25 years since the subject was examined by the Law Reform 
Committee. One of the main recommendations in the Committee’s Twelfth Report 
on the Transfer of Title to Chattels*3 was the replacement of the market overt rule 
by an exception in favour of an innocent buyer at usual trade premises or public 
auction. Of course, that proposal would facilitate the wider disposal of stolen goods, 
and it was for that reason that Lord Donovan expressed his reservation. Professor 
Atiyah” rightly criticised the Committee for its failure to search for any empirical 
evidence of the workings of the present law; consequently, it would have been 
impossible for the Committee to make any prediction of the practical effect likely 
to be achieved by its recommendation. Nevertheless, there is much sound sense 
and food for thought in the Report,” and it is high time that it was rescued from 
its dusty pigeonhole. No-one, surely, can be satisfied with the market overt rule; 
it should be either modernised or abolished. Before that decision is made, however, 
sound empirical research is needed. We need to know, for example, about the extent 
of the problem of stolen goods. How much property, and what kind of property 
(excluding cash), is stolen? How much is now recovered? How much finds its way 
into the hands of innocent purchasers? Do such innocent purchasers buy in market 
overt, or at usual trade premises, or at public auction? Above all, probably, the 
impact of insurance needs to be considered. Presumably most motor vehicles are 
insured against theft. It may well be that most goods worth stealing, and commonly 
the subject of theft, are insured; examples which come immediately to mind are 
the valuable contents of cars (especially music reproduction equipment) and the 
valuable contents of houses (such as jewellery and TV and video equipment). The 
law now seems to favour recovery under an insurance policy by overcoming technical 
difficulties under the law of theft.” It seems, on the face of it, a reasonable policy 
for the lew to prefer an innocent purchaser to an innocent but fully insured owner. 
However, before jumping to any conclusions we need to inquire into the extent 
to which, under the present law, insurers pursue subrogation or assignment claims 
against an innocent purchaser (as happened in Jones). If such claims are successfully 
pursued at present in a significant number of cases, we need to estimate what effect 
a change in the law will have on insurance premiums, and then make a judgment 
as to whether any resulting rise in premiums would be socially and economically 
acceptable. One conceivable conclusion is that there would be different rules for 
different categories of goods.” The Law Commission, which has research facilities 
denied to the Law Reform Committee, could usefully take the subject up, using 
the Committee’s Report as its starting point. 


stolen goods to an innocent buyer. The goods were handed over to the buyer in exchange for the 
price after the stallholder was told by the police that the goods were stolen. The Court of Appeal 
held that the stallholder had not committed the offences of theft or of obtaining property by deception. 

21 Clayton v Le Roy [1911] 2 KB 1031. 

22 Reid v Metropolitan Police Commissioner [1973] 1 QB 551. 

23 1966, Cmnd 2958. 

24 (1966) 23 MLR 541. 

25 See the more favourable comment by Professor Aubrey Diamond, (1966) 23 MLR 413, at p 419: 
‘... a pretty good report.’ 

26 See, for example, Dobson v General Accident Fire & Life Assurance Corp plc [1989] 3 All ER 927. 

27 An unattractive but not wholly irrational outcome; cf the provisions relating to motor vehicles only 
in Part III of the Hire Purchase Act 1964. 
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Four closely related monographs on the law of the sea provide the opportunity to 
make some general reflections on the function of the series of Oxford Monographs 
on International Law. They are doctoral dissertations, one from Yale and the others 
from Oxford and Cambridge. They represent very conscientiously and rigorously 
argued work, but they labour under longstanding theoretical deficiencies in the 
methodology of international law which they do nothing at all to overcome. Indeed, 
the very earnestness of these works merely serves to dramatise the futility of so 
much international law scholarship. 

Brownlie, as editor of the series, says of Smith that a competent deployment of 
the tools of general international law familiar to the legal advisers of states is as 
fruitful as the invention of a new vehicle of international environmental law. There 
is a sense in which this statement has to be taken as fair comment. In their anxiety 
to become relevant to pressing issues of international society, international lawyers 
are more and more tempted to appear to “declare the problem solved’ by announcing 
work on The Law of whatever matter happens to interest them, eg the law of the 
environment in this case. In fact this amounts to no change in the understanding 
of the concept of law being employed and is nothing more than a taxonomical 
exercise. Resort to more traditional categories of international law to tackle a pressing 
new series of issues may just as well produce the most vacuous treatment of these 
issues. In my view that is what happens in the case of Smith’s work. 

Smith’s intellectual apparatus consists of two categories, both taken from classical 
liberal theory of law: the question whether delictual responsibility is ‘subjective’ 
or ‘objective’ and the question whether from the principle of equal freedom for 
individual subjects of law one can derive satisfactory principles for the coexistence 
of these subjects in community. The two concepts have a long history, and Smith 
has no difficulty in demonstrating, correctly, that these originally municipal law 
and domestic legal theoretical concepts permeate the discussion of responsibility 
for the marine environment in international law. To this extent the reviewer has 
no argument with the editor of the series. The difficulty is with what these categories 
are able to yield. 

For instance, the first issue is taken to be whether one needs to prove bad faith 
or culpable negligence (p14) in damage to to the environment, or whether one can 
point to the objective element of an international wrongful act, ie a primary obligation 
to do or not to do a particular act. There is an intense abstraction in Smith’s analysis 
which has its roots in the fact that he does not acknowledge the genealogy of his 
conceptual framework. So he says that (p27) international law seeks (my emphasis) 
objectively to define those who ought to be representative of the state, ie a preliminary 
issue of attribution, essential to a determination of responsibility. Yet he accepts 
that attribution of responsibility to a state for the actions of persons within its 
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jurisdiction will be based on a failure of due diligence which cannot be reduced 
to a clear and accurate definition which might serve as an objective and automatic 
standard regardless of circumstances — a consideration of aspects of the Teheran 
Hostages Case. So he concludes that there is evidence both for the subjective and 
the objective view. Yet he concludes hopefully that if conduct falls below an 
international minimum, responsibility will nonetheless lie (p40). 

In the second stage of his argument Smith invokes the so-called doctrine of relative 
sovereignty, easily recognisable as the principle that one state cannot claim more 
liberty than is compatible with the independence of others (p68). Once again an 
abstracted international law comes to the rescue. International law ‘defines the points 
of intersection, and therefore the limits of sovereignty. The consent of states is not 
required to subordinate state prerogative to a rule which has risen to the dignity 
of international law’ (p70). The equality of states requires that their freedom be 
constrained where it interferes with the exercise of correlative freedoms of other 
states (p71). Conventions state a very broad obligation not to cause harm to the 
marine environment (p76). Yet how does this work with respect to High Seas, which 
are supposed not to belong to a particular state? There is no actio popularis in 
international law to enforce the general principle just stated (to p99) and indeed 
there is no duty on the part of a state to protect its own environment, whatever 
the ecological unity of the environment (pp104—9). In other words, no matter how 
hard Smith tries to push the so-called skills known to the legal advisers of states, 
in fact (pace Brownlie) nothing but the intellectual baggage of an archaic liberal 
legal theory, it is clear that international law, however defined, cannot progress 
to tackle the environment without a new conceptual framework which faces its 
specificity and complexity. This Smith is unable to provide. 

So, returning to the question of the nature of responsibility, Smith notes that positive 
legal evidence is sparse (pp110—15), and finds himself reflecting on the deliberations 
of the Special Rapporteur to the International Law Commission. Here he is faced 
with a dilemma of the liberal paradigm which has long been recognised by Critical 
Legal Studies. There is a principle of not causing injury to another but, equally, 
one is not responsible for incidental harm consequent upon going about one’s 
reasonable business (p121). Smith’s own solution is that what is wrongful must not 
occur, and must therefore be prohibited, while it is still recognised, ie by the 
International Law Commission, that freedom of action demands that certain injury- 
producing activities may have to be allowed to continue, with compensation paid 
(pp121—26). Smith is entitled to claim on behalf of international law that its 
conceptual difficulties are not greater than those of domestic legal orders. Yet, if 
that is the case, then it is time the Oxford Monographs paid some attention to 
interdisciplinary, theoretical and, above all, critical developments in the domestic 
sphere. 

If Smith’s work raises acutely the viability of the conceptual apparatus of positive 
international law, Attard and Evans leave one wondering about the function of the 
collating and analysis of state practice, ie, the function of treaties as indicative of 
independent norms governing state conduct, and secondly, the function of treaties 
as evidence of general customary law, binding upon states in the absence of treaties. 
Both works are, again, PhDs, under the direction of Brownlie. They are concerned 
with the impact of the 1982 Law of the Sea Convention. The first considers, with 
respect to the Economic Zone, such major issues as whether states have a duty to 
share the resources of their economic zones with other states. These zones have 
amounted, as a rule, to the extension of state jurisdiction up to 200 miles and have 
absorbed a very large measure of what used to be the High Seas. Whether there 
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should be compensation to ‘other’ states was a major question before the United 
Nations Conference on the Law of the Sea. Both works look to the issue of boundary 
delimitations of the Economic Zone, while the second also considers the same 
question with respect to the Continental Shelf. Once again the industry put into these 
works is considerable. There is a massive review of what international lawyers call 
state practice, ie the Conference Proceedings, national legislation, bilateral treaty 
practice and the relevant international judicial decisions. One should not exaggerate 
the industry which this involves. The material is readily available in United Nations 
publications and has been steadily worked, in its various aspects, since the Conference 
started in 1973. 

There is an initial difficulty to be faced in criticising these works. They reveal 
a remarkably meagre amount of progress in the development of an international 
law which might be said to represent any kind of restraint on the conduct of states. 
However, this criticism will often be regarded by the positivist international lawyer 
as a mark of praise. It shows that he faces ‘realistically’ the ‘bleakness’ of the 
international scene, without deluding himself that there is ‘progress’ where there 
is none. This response might seem particularly apposite in a rigorously scientific 
treatment of the impact of the 1982 Law of the Sea Convention which is widely 
regarded as a misguided attempt by the so-called developing countries to introduce 
‘new international economic order’ concepts into the traditionally ‘sound’ subject- 
matter of the Law of the Sea. The main Western states, especially the United States 
and the United Kingdom, have not ratified the Convention. 

Yet the question may still be legitimately posed what scope there is for serious 
academic development of international law in this area. Why should universities 
award doctorates for purely apologetic, descriptive accounts of admittedly ineffective 
treaty provisions, for so-called treaty practice which establishes nothing of legal 
interest, and which appears, on the closest possible examination, to be quite vacuous? 
Why publish such doctorates as international law monographs if they do nothing 
to confront and advance well-known theoretical difficulties which the discipline faces? 

Let us consider first the issue of a possible distribution of the resources of the 
new Economic Zones to states otherwise excluded from their benefits. This is Attard’s 
subject. He collates the materials with considerable industry and clarity. The 1982 
Convention contained provisions for the benefit of geographically disadvantaged 
states. Article 70(1) provides for the right of these states to participate on an equitable 
basis in the exploitation of an appropriate part of the surplus of the living resources 
of the zone. This was instead of their own proposal that they receive an equal basis 
for participation (p196). What follows in Attard’s ‘analysis’ is the comment that 
there is no place for the relevant states to determine whether there is a surplus, 
and no method provided in the Convention for determining it (p197). Attard concludes 
that there is no evidence that such a provision reflects customary law. Similarly, 
with respect to land-locked states, Attard notes that by their legislation only two 
states invite them to participate (p206). So the conclusion of the ‘analysis’ is that, 
‘it is likely that the legal rights of disadvantaged states will be gained through the 
normal process of negotiated agreements according to which political support or 
some other commodity will be exchanged for the right to exploit the living resources 
of the neighbouring zones’ (p207). In other words, the issues are not regulated by 
law, if that word is supposed to have an objective or constraining function. 

The Convention also provided under Article 62(2) that if a coastal state declares 
a surplus of the living resources, after taking its share, it shall enter into agreements 
to give other states access to this surplus. It is, in Attard’s view, clear (p160) that 
there is an obligation to give access to a surplus once it is determined to exist. 
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However, access is by agreement only and this obligation may be limited by a number 
of reasons, such as conditions set by the coastal state (p160). National legislation 
has given no access, which (p162) is, in Attard’s purely apologetic view, under- 
standable, as legal draftsmen are generally reluctant to ‘unnecessarily recognise their 
states’ obligations under international law. The absence of any reference to access 
is therefore understandable. There is a growing trend to recognise access in matters 
of the Economic Zone and the Fishing Zone, although the legislation merely restates 
the principle of access. Numerous agreements refer to the principle. Attard does 
consider they have legal significance as evidence of obligation since they refer to 
the 1982 Convention (p163). However, neither under customary law nor in any 
agreement, nor in any national legislation, is there provision for the participation 
of any state in the determination of the surplus (p165). The absence of any priority 
among states claiming access leaves open the question, for Attard, whether a list 
of priorities was rejected in favour of a free and possibly unordered competition 
(p167). He concludes that it would seem that the outcome of the access principle 
will be the consideration of the various applications for the surplus on the basis 
of the interests of coastal states rather than those of the applicants (p168). When 
it comes to the determination of quotas he remarks that while agreements say they 
should be determined after consultation, in fact (pp174—5), most states ensure that 
foreign fishing does not adversely affect the fishing interests of their coastal 
communities. The regime of the Convention excludes adjudication of any disputes 
which concern the exercise of a state’s discretionary powers for determining eg 
allowable catch, conservation, management, etc of resources. A Conciliation 
Commission cannot substitute its discretion for that of a state (Art 297(3)(b) and 
(c)). So Attard concludes that ‘whilst the Convention’s fisheries provisions amply 
describe coastal states’ rights, the restrictions on those rights.are so vaguely worded 
that they must be considered to have resulted in a shift of emphasis in favour of 
the coastal state’ (p161). This leaves open the question what is the function of 
academic scholarship in simply recording such conference deliberations, convention 
conclusions, national legislation:and so-called state practice, in terms of bilateral 
treaties. 

The second major theme of the book is the issue of maritime delimitation. This 
part of the work is duplicated in the series by Evans, consideration of which will 
follow this study. A major issue covered in both studies is possible conflict between 
Continental Shelf and Economic Zone delimitation. However, I would like to focus 
on what Attard takes to be the main ‘legal’ issue here, which is whether the equidistant 
principle or the principle of equitable considerations, or some variant of the two, 
eg a presumption in favour of the former, should determine the drawing of boundaries 
of states which find that they come in conflict when they reach out to claim a full 
200 miles of ocean space (p222). There is a fundamental obligation to ensure that 
delimitation is a matter of agreement (p223). Article 74(1) of the 1982 Convention 
refers delimitation to international law which is merely intended to exclude the 
dominance of either criterion, and not to provide positive help to the parties (p224). 
Any reference to equitable principles is excluded in favour of the requirement that 
the solution should be equitable (p237). 

Attard reviews at length the case law on the issue. His conclusion is, in his view, 
to be described as a ‘legal position.’ It is that a coastal state is entitled to Continental 
Shelf.or Economic Zone rights by reason of distance from the coast; however, ‘this 
does not automatically mean that equidistance is the only appropriate practical method 
of delimitation, whether the coastal configuration of the parties is opposite or adjacent. 
In fact, it is not even an obligatory point of departure. The application of equitable 
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criteria in a particular situation, even where the coasts are opposite, may require 
the utilisation of some other practical method or a combination of practical methods 
(which may include or exclude the equidistant method) in order to ensure an equitable 
result’ (p249). 

The maritime boundary delimitations frequently use the equidistant principle, but 
states are prepared to deviate from the method or to do away with it if it does not 
achieve an equitable result. Both principles will be used. The former will offer an 
objective criterion while the latter confers a discretion. Attard quotes from the 
comments of two American lawyers responsible for concluding the US agreements, 
that equidistance was chosen not because it had any special merits but because its 
application, in the circumstances, served US interests and the interests of its partners 
(p253). In all of this where is the ‘law,’ not to speak of ‘legal’ analysis and reflection? 
Surely this is nothing but the most apologetic, descriptive account possible, with 
absolutely no analytical, not to mention theoretical, merit? 

The part of the study devoted to equitable considerations is identical to the ground 
which Evans covers in his study. Equitable considerations cover the notion of relevant 
circumstances (p254). Attard also goes through the case-law which Evans considers. 
His conclusions may be compared with his remarks about the equidistant principle, 
and with Evans’s conclusions. His practice, as Evans’s, has simply been to set out 
what each case has to say about each ‘circumstance,’ eg the presence of an island. 
He remarks that delimitation involves conflicting national interests which inhibit 
the construction of an objective and workable legal formula. Waldock pertinently 
observed that to attempt to lay down ‘precise criteria for solving all cases may be 
to chase a chimera.’ (Waldock was President of the International Court of Justice 
and a former Chichele Professor of Public International Law at Oxford. The author 
notes in his acknowledgements that he had the privilege to work under two 
international lawyers who held this ‘title,’ including the editor of this series.) So 
Attard says that the failure of UNCLOS DI, after years of deliberation, to produce 
an effective delimitation formula demonstrates this problem (p275). His final ‘legal’ 
conclusion is that ‘general international law requires that every maritime delimitation 
between neighbouring States is to be effected by the application of equitable criteria 
and by the use of practical methods capable of ensuring, with respect to the 
geographical configurations of the area and other relevant circumstances, an equitable 
solution.’ (p276) If international lawyers are not ‘to chase a chimera,’ perhaps they 
might be constrained to desist from publishing. 

Evans’ thesis covers the same ground as Attard’s. However he is much more 
aware of the potentially vacuous nature of his material and is anxious to establish 
that, despite appearances, it does have a legal character. Evans says that it is possible 
to speak of law in respect of maritime delimitation. That is, delimitation in accordance 
with equitable principles is not a subjective characterization of what the parties agree, 
but the means by which a delimitation may be effected, which will be in accord 
with criteria of international law (p5). So since case law such as The Gulf of Maine 
Case and The Anglo-French Channel Case, the general international law requirement 
is that agreement be in accord with equitable principles, taking account of all relevant 
circumstances, or, otherwise put, there is a single rule of law that maritime 
delimitation be by the parties or by a third party in the application of equitable criteria 
(pp16—17). 

in his anxiety to show that there is Jaw Evans says it is not the application of 
the method indicated by article 6 of the Continental Shelf Convention which must 
be amended but its very applicability as the appropriate practical method indicated 
by the equitable criterion — ie when equidistance is modified or given up (p24). 
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Covering the same ground as Attard, he notes that the question was not carried 
further by the 1982 Convention, which could represent no consensus for a rule 
between considerations of equidistance and equity. Article 83’s reference to 
international law and article 38 of the ICJ Statute and subsequent jurisprudence are 
no more specific on how to reach an equitable solution (pp27—31). 

However Evans intends to demonstrate that in the process of delimitation there 
is a hierarchical progression in which one stage logically proceeds to the next. The 
case-law is taken to reveal a number of such definite elements in delimitation 
(pp63—4). The first element is that there must be an area over which all the parties 
have an equally valid claim (p66). So ‘equitable principles’ is not a descriptive term 
for the application of a method of delimitation that is equitable. Any method may 
be equitable. Equitable principles may also mean that a method should not be used. 
Various principles and methods may be used — when required by equitable principles 
(pp71—72). How can it be shown that a method is equitable? One looks to the results 
where it is shown that ‘it is effected by a method chosen so as to reflect the 
basic equities of the case — not by the use of a method which is in itself deemed 
to be productive of equity’ (p74). He continues (p84) that the equitable solution 
is the product of the accurate application of the appropriate criteria of delimitation 
— it is not abstract fairness but a control on delimitation as a whole. 

In the same determination to show that there is law in this field, Evans continues 
to argue that (p86) if it is objected that there is no clear distinction between the 
method and the result, it must still be seen that an equitable solution is the result 
of a delimitation process (his emphasis). To say the result can be changed by reference 
to a set of considerations by which the result alone is judged to be inequitable denies 
the legal nature of the process and, to a large extent, converts delimitation into a 
distributive justice exercise. Instead what one has to do is to show how the factors 
which reflect the equity of a solution relate back to the means by which the solution 
is reached, and so on ... A new approach (p87) is that the implementation of the 
appropriate method might have to be modified in recognition of the importance of 
some particular feature, a special circumstance. If the result is not deemed equitable, 
then a pertinent consideration will not have been given sufficient emphasis, or an 
irrelevant consideration given too much emphasis. For instance (p89) equal division 
may be chosen as an appropriate equitable criterion and as a practical method by 
which to give expression to the criterion. The distorting effect of a particular coastal 
configuration might call for its adjustment and the equitability of the result be assessed 
in terms of proportionality. 

In terms of legal positivism Evans is setting himself definite goals. It is essential 
to exclude the arbitrariness of a subjective approach by means of a rational weighing 
of relevant circumstances, with a clearer indication of how the result is achieved, 
thereby aiding the objectivity within the delimitation process. So Evans undertakes 
an exhaustive descriptive analysis of the case law. For instance this shows how 
‘geographical factors’ in maritime delimitation play a role in ameliorating the strict 
application of a method: the distinction between the role as an indicator of a method 
and a means of ameliorating the effects of strictly implementing the chosen method 
(p120). There is an interesting analysis of the notion that rocks which cannot sustain 
habitation should not (article 121) have an Economic Zone (pp141—142). He objects 
effectively that it is better to appreciate that it is difficult to seek precise means 
of identifying in advance the actual relevance of rocks etc. State practice and bilateral 
agreements often attribute significance to minor features. 

So Evans insists that (p143) there is not a rule governing the effects of types of 
geographical feature, but a focus on types of factor that can influence assessment 
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of the relevance of geographical features. Concretely the question would be how 
to determine eg the relevance of the political status of the islands in the Anglo-French 
Channel case (p166) or (p202) the significance of economic dependency on fisheries 
in the Gulf of Maine case. In both cases it is accepted that the above mentioned 
factors were taken into account. Yet (pp224—9) it has to be seen that the case-law 
is taken to demonstrate that a principle of proportionality — in my view usually 
regarded as the converse of any notion of equity — as such is not an independent 
test. It is according to the Malta-Libya case solely a means of verification of the 
equitableness of the result arrived at by other means (p229). Evans endorses this 
reasoning (p231) in these terms. Where states are opposite, proportionality tends 
not to be applicable (my emphasis). Where it is relevant it is rarely practical; where 
it is practical, it is rarely relevant. It is chiefly relevant at the final stage of the 
delimitation process, as a means of assessing the equitableness of the result achieved 
in those cases where to do so is in accordance with the Court’s equitable criterion 
and the geography and attendant factors permit. And so it continues ... Evans 
concludes (p241) by saying that there is a general movement from certainty to 
flexibility not only in the application of rules of delimitation but also in their content. 
While such flexibility enhances the chance of an equitable solution, it also risks 
subjectivity. ‘Nevertheless, a delimitation is the product of equity operating within 
a legal framework that embraces flexibility in order to enhance equitability, not 
to detract from it.’ 

Why not simply recognise that boundary delimitation in international affairs, 
whether territorial or maritime, has never been a matter of positive law? It is a 
matter of political negotiation among the parties affected. They will have regard 
to their interests, as Attards uses the two American negotiators to demonstrate. If 
there is a role for independent expertise, in the sense of persons who have consistent 
experience in the actual conclusion of agreements, there might well be a place for 
equitable considerations. Yet it has then to be recognised that equity, in its classical 
Greek sense, means precisely having regard to what is fair between the parties. 
As such it is a matter of judgment. One might attempt to exclude purely distributive 
considerations in the sense of matters quite irrelevant to the delimitation itself. For 
instance two states which stand opposite one another may have very similar coastal 
configurations. In such a case it should be generally recognised that the occasion 
of maritime delimitation is not to be used to redress serious economic inequality 
between the countries, an economic inequality which could be itself attributable 
to any number of factors. Yet, at the same time, the boundary between the two 
states must take into account the fact that it divides these states as such. So their 
character is bound to enter into the equation, in so far as the outcome is not purely 
a matter of power and superior interest. In this way economic and political factors 
may return to the delimitation process, eg the traditional economic and political 
significance of islands which forrn part of the coastal configuration of the state. 
Clearly a solution should be found. It will be a mixture of power/interest and equity, 
with the lawyer, one might hope, anxious to increase the quota for the latter. 
However, matters are not helped by painstaking efforts of PhD students trying to 
show some regularity in the use of aspects of coastal features, which will allow 
them to assert that they make up the elements of some positive rule of law, such 
as that one is bound to be supremely flexible in one’s pursuit of equity! 

It would be capricious and perverse to suggest that all international law writing 
is about the reproduction of vacuous legal conceptual structures and conventions 
and purely apologetic commentary on the failure of states to make any concessions 
to their avaricious demands for sovereignty. For instance the 1958 Geneva Convention 
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on the Territorial Sea and the Continuous Zone is arguably a much more successful 
exercise in legal drafting than the 1982 Convention which has been discussed till 
now. Nonetheless, where a clear international legal standard has been explictly agreed 
upon by states, or has in some other way come to be binding on them, there arises 
the obvious question whether it is observed. International lawyers are sensitive to 
the question whether this is really their concern. Law is law, even if it is not observed. 
Indeed criminal law would have no raison d’étre otherwise. The legal positivist 
may become concerned if his entire legal system has gone into abeyance or become 
obsolete. However, he will not be embarrassed by disregard for particular rules 
which are nonetheless clear. 

This is the theoretical or, I would prefer, anti-theoretical, context in which to 
consider Westerman’s work. Analytically the work is fascinating. However, the 
task which the author sets herself is in my view strange and leaves one distinctly 
wondering whether the book is really intended to be a monograph on international 
law and not merely background material for the preparation of cases to be taken 
before United States courts. Although the title of the book is simply The Juridical 
Bay and not the same in International Law, and in the foreword the author is 
unashamed that one object of the book is to set in place the international law 
background to US federal-state case-law, nonetheless the other general justification 
for the book is that the law relating to bays, essentially article 7 of the 1958 
Convention, is only temporarily in eclipse. Westerman’s view is that the conduct 
of states with respect to it is arguably impermissible. As they are tested in arbitrations 
in future years, the baselines which states actually draw will inevitably be disallowed 
(p ix). This is said with respect to a Convention which is already more than thirty 
years completed and signed. 

Much later in her work, after an impressive account of the problems of interpre- 
tation of article 7 (of which more later), Westerman remarks on the success in this 
exercise in drafting (p178). Then, suddenly, in the space of four pages, she states 
that this unambiguous codification has, except in federal states establishing jurisdiction 
between sovereigns, been eclipsed by what she calls a tendency since 1958 to draw 
straight baselines for measuring the territorial sea, regardless of whether or not the 
configurations of their coastlines are such as to warrant such action under article 
4 of the Territorial Sea Convention (pp184—5). One result has been that many bay 
‘claims which might have been the subject of challenge under article 7 have instead 
been incorporated within the expansive areas of internal waters created behind straight 
baselines established under article 4. The criteria of not departing appreciably from 
the general direction of the coast and being sufficiently linked to the land domain 
are there, but still article 7 is eclipsed by the general thrust to the establishment 
of more extensive exclusive control. 

Many states, such as France and the Dominican Republic, are taken to have violated 
the terms of article 7. Nonetheless, a case by case survey of these violations is seen 
by Westerman as beyond the scope of this book, presumably because it is not 
necessary for the mounting of effective claims in the United States (which, she says, 
does not make such a use of article 4) or other federal jurisdictions. Westerman 
is certain, on the basis of a cursory survey which is reported in five pages of footnotes, 
that a great many claims do so exceed article 7 and concludes, inexplicably, with 
the words ‘it is believed that the eclipse is merely temporary’ (pp186—7). After 
leaving this point in the air, Westerman returns to ‘Current State Practice’ in the 
sense of the practice of states within federal jurisdictions, concentrating primarily 
on the US. 

None of this is to detract from the formidable quality of analysis with which article 
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7 is itself treated. The 1958 Conventions (p9), like most conventions, contain ‘rules 

. in the nature of general parameters not susceptible of application to complex 
coastal configurations ... without further interpretation.” Westerman says that a 
principle of interpretation must analyse the text, and the context, to reach as fully 
as possible the genuine shared expectations of the parties (p10). Article 7 is, following 
such general considerations, to be seen as designed to make more explicit the 
customary international law practice of allowing a coastal state reasonable sovereignty 
over sea areas closely related to the land.(p23), the community interest being in 
allowing waters intimately, strategically limited to the land mass to be tied to the 
uses of the local population, as long as the penetration of littoral is sufficient to 
evoke reasonable concern on the part of the local state. A compromise has been 
found (p74) between those who favour inclusive and exclusive use of the oceans. 
This is the object of article 7. 

Having stated these general principles, Westerman is determined to demonstrate 
that they find application in article 7. So she argues that the word landlocked in 
article 7 (para 2) means that we have carefully evaluated the interests of the coastal 
state and the wider community and decided the former are paramount, a legal 
conclusion (p90). So width and depth have to do not with a geographical direction 
pointing to an absolute standard of bayness but rather the world community has 
recognised that the deeper the indentation the more likely the economic/political 
etc factors on shore have become affected (p91). This may be contradicted by actual 
use (p92). The difficulty for a person keen to draw out general principles underlying 
treaty provisions is what to make of the provision, later in article 7, that a bay cannot 
be a bay unless one can also draw a semi-circle from across the bay which comes 
out as less than the area of the bay. Westerman interprets this as a final test; otherwise 
the first requirement is superfluous; so the two tests have to be culmulative (pp96—7). 
As a matter of treaty drafting history one might point here to the fairly common 
diplomatic practice of stating culmulatively the various views of how a legal concept 
should be defined, in this case (p97) the paradoxical blending of objectivist and, 
at least in the view of some, subjectivist approaches to defining a bay. However 
Westerman also gives a very good analysis of the concept of ‘natural entrance point’ 
which shows that the semi-circle as such leaves open the question of the general 
interest served by the way the base line is drawn (esp p118), ie quite simply, one 
has still to ask from where to where the semi-circle is to be drawn. So one has 
to return to some understanding of the community interest. 

At a number of other points Westerman makes appeal to what the international 
community must have intended with respect to the legal significance of coastlines. 
She prefers this general level of legal argument. For instance, she says that (p156) 
the drafters of the 1958 Convention shifted attention from the nature of the entrance 
points to bays to the nature of their indentations. This is to force the argument on 
to a more general plane. So-called objectivists tend to be wary of this tendency because 
they feel that anyone can appeal to what they think, or want to think, the international 
community thinks. However, for the author this is not a problem. Westerman assumes 
that the international community is simply recognising that a sufficient indentation 
will be well-marked as landlocked (p156). 

However the theoretical difficulty which the positivist likes to avoid catches up 
with her if she makes too frequent reference to this type of argument. In so far 
as international law consists of what the international community regards as legally 
binding, one cannot simply refer to the supposed view of the international community 
to understand the meaning of a single article of a convention signed more than thirty 
years ago, when it is, at the same time, recognised that the consistent practice of 
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the same community, since that time, has been to apply quite a different standard, 
and, indeed, if one follows the tone of the few pages that Westerman devotes to 
this question, no standard at all. Questions of abeyance and obsolescence constantly 
arise in a system of positive law which is supposedly customary in structure. In 
this case the concern is even more pressing because the difficulty is posed by what 
Westerman herself regards as a spurious application of another, entirely germane 
article of the same Convention, article 4. Yet article 7 is virtually the exclusive 
object of the analytical treatment that the book affords. This is simply strange. One 
has to ask, yet again, what is the purpose of this particular selection of Oxford 
Monographs in International Law? 

Anthony Carty* 


J. Braithwaite and P. Pettit, Not Just Desert: A Republican Theory of Criminal 
Justice, Oxford: Clarendon Press, 1990, £27.50 hb. 


It is a commonplace that the vacuum left by loss of faith in the rehabilitative ideal, 
and to a lesser extent the potency of deterrence, has largely been filled by what 
is loosely described as the ‘justice’ model. It is questionable whether sentencing 
practice in Britain has greatly been altered by this shift, not least because sentencers 
are probably more eclectic in their approach than theorists generally acknowledge. 
Nevertheless, the language of desert and the tariff is now the rhetorical fashion.' 
One consequence is an outpouring of innovative writing on the contextual nature 
as well as the justification of punishment. 

In his recently published review and synthesis of theorising about ‘penality,’ David 
Garland argues that further disquisition within the philosophy of punishment tradition 
is ‘premature and misdirected.’? He maintains that such approaches are invariably 
‘impoverished ... idealised and one-dimensional ... unlikely to match up to the 
problems of the institution.’ What is required is a ‘preliminary to philosophy .. . 
which sets out the social foundations of punishment.’ Braithwaite and Pettit do not 
agree. Their re-working of the philosophy of punishment debate is wholly idealistic 
and falls within the liberal tradition which Garland dismisses, though they disavow 
the individualistic social contract version of liberalism. They are fundamentally 
concerned to establish a justification for the practice and allocation of punishment. 
Yet, like Garland, they wish punishment to be examined in context. They examine 
punishment as the final stage in a complex chain of criminal justice decisions made 
by practitioners whose objectives may be very different from sentencers and who 
operate in a socio-economic environment in which some offenders are much more 
equal than others. Like Lacey’s study of State Punishment, recently reviewed in 
this Journal,’ their view is that the justification of punishment must be related to 
questions of political justice. 

Braithwaite and Pettit’s quarrel with retributivism is multi-faceted. It is not merely 
that retributivism fails to provide guidance about the severity of punishment that 
can justifiably be imposed, but that it cannot provide answers to the decision making 
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problems posed in other parts of the criminal justice system, parts that are inextricably 
linked with sentencing policy. What kinds of behaviours should be criminalised? 
On what crimes should the police concentrate their attention and how should resources 
be allocated within the criminal justice system? What adjudication procedures should 
be used to determine guilt? The authors contend that the answers to these and other 
questions necessarily impinge on the justice of sentencing: they determine what 
behaviour and which offenders get through to the sentencing stage. And, insofar 
as retributivist theory has anything to say on these broader questions, they argue 
that it is essentially to deny to police officers and prosecutors the discretion on which 
the operation of their agencies must inevitably rest. The quest, therefore, must be 
for a universal theory of criminal justice, including the distribution of punishment. 

The solution Braithwaite and Pettit advocate is a republican theory (the lineage 
of which they fail to explain) in which the liberty of individuals is conceived in 
holistic terms. Atomistic liberal theory suggests that perfect liberty is best realised 
by the solitary individual, unconstrained. By contrast republican theory conceives 
liberty positively and negatively. Liberty is relational. The authors invoke the term 
dominion to denote freedom from the interference of others, fused with personal 
control by virtue of the recognition by others of personal rights recognised and 
enforced under the law. According to this perspective the purpose of the criminal 
justice system ought, in common with all other branches of government, to be the 
maximisation of dominion. 

Braithwaite and Pettit’s consequentialist approach relies on four presumptions. 
First, parsimony: all intervention necessarily infringes someone’s dominion, therefore 
there should be as few interventions as possible. Second, balance: all powers enjoyed 
by the authorities are dangerous and must therefore be set against citizens’ rights 
and checks on use of powers. Third, congruence with public sentiments, since what 
counts as criminal behaviour should coincide with that behaviour which members 
of the public regard as shameful.* Fourth, reintegration: both victims and ex- 
offenders should have their dominion restored as soon as possible. 

Braithwaite and Pettit’s line of reasoning is attractive and the place they give to 
dominion is not far removed from that which Lacey gives to personal autonomy 
and welfare within a collectively assured framework.’ However, their analysis 
glosses over (in a way that Lacey’s does not) the many problems involved in defining 
dominion or striking a balance between the competing claims made for and on it. 
Thus, in the central chapter which applies their theory to operational questions posed 
earlier, the authors’ conclusions are either so diffuse that they offer little practical 
guidance to practitioners, or the solutions they suggest appear to owe as much to 
personal prejudice as to the precise logic of republican theory. And when, later, 
they recommend that punishment experimentally be varied so that, like the application 
of the economic regulator, we be enabled to learn iteratively where the level of 
punishment should optimally be fixed to maximise dominion, one begins to 
sympathise with Garland’s scepticism about idealistic approaches. 

Rod Morgan* 


* University of Bristol 


4 A theme earlier developed by one of the authors, see J. Braithwaite, Crime, Shame and Re-integration 
(Cambridge: Cambridge University Press, 1989). 
5 N. Lacey, op cit ch 8. 
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Editorial Preface 


The members of the Editorial Committee wish to thank their colleague Judith 
Freedman and Michael Power of the Department of Accounting and Finance at the 
LSE very warmly for editing this Special Issue of The Modern Law Review. Their 
achievement represents a considerable and exciting innovation, which their modesty 
in linking Law and Accountancy to the aspirations of the Review’s founders must 
not be allowed to conceal. This is the first occasion on which the Review has brought 
together lawyers and members of an adjacent discipline for a sustained discussion 
of their mutual interests. 

If the choice of accountancy for this experiment comes as a surprise, it should 
not have done so. We read here of two established professional groupings, with 
significantly different cultures, operating in a world which increasingly demands 
that their respective skills be deployed together under conditions for which presently 
agreed professional boundaries may be ill-suited. Looking forward, the issue seems 
less a matter of how existing boundaries will be re-marked, more a question of 
whether accountants and lawyers will remain discrete professional groups, and of 
what sort of people will assume leadership of necessarily inter-disciplinary teams. 
Freedman and Power, and their contributors, have laid the ground-work for a long 
and profitable conversation. 


Simon Roberts 


THE 
MODERN LAW REVIEW 


Volume 54 November 1991 No. 6 





Law and Accounting: Transition and Transformation 


Judith Freedman and Michael Power* 


Introduction: Knowledge and Practice 


The Modern Law Review was founded to deal ‘with the law as it functions in society’ 
and to include in its field ‘those branches of scientific study in which the law is 
an important but not the only factor.’! The founders of the Review specifically 
hoped for ‘contributions in the border territory between law and economics, 
sociology, political science and the other fields of study with which we are hoping 
to collaborate.’? Accounting was not referred to by name in the initial issues of the 
Review, perhaps because, like law itself, it was still struggling to secure its academic 
credentials. However, contributions by members of the LSE Accounting and Finance 
department and other non-lawyers working on accountancy related issues? were 
being published in the Review in the 1940s and 50s.‘ Clearly, the ‘border 
territory’ between law and accountancy is therefore an area well within the original 
aims of the Review. This in itself is sufficient justification for this special issue, 
especially since in recent years there have not been contributions to the Review by 
accountants.’ However, there are also other reasons which make such a venture 
particularly appropriate. 

The interface between law and accountancy, in the broadest sense of both terms, 
is currently an issue of intense concern in the world of professional practice. At 








*Respectively, Senior Research Fellow in Company and Commercial Law, Institute of Advanced Legal 
Studies; Lecturer, Department of Accounting and Finance, London School of Economics and Political Science. 
The views expressed in this introduction are our own and do not necessarily represent those of the Editorial 
Committee of the Modern Law Review. Judith Freedman is a member of the Law Society Company Law 
Committee. She acknowledges her debt to its members and especially those on the Accounting Matters 
Working Party, but this piece is written entirely in her personal capacity and should not be taken as 
representing the views of the Committee or the Working Party. 


1 Editorial, (1937) 1 MLR 1. 

2 Editorial, (1938) 1 MLR 257. 

3 Such as William Baxter, Harold Edey and Basil Yamey who, among others, founded a distinctive 
‘LSE tradition’ in accounting. 

4 For example, see Baxter, ‘British Transport Commission v Gourley’ (1956) 19 MLR 365; Edey, 
“Accuracy and Inaccuracy in the Profit Calculation’ (1954) 17 MLR 229; Yamey, ‘Aspects of the 
Law Relating to Company Dividends’ (1941) 4 MLR 273. 

5 The scarcity of legal literature dealing with accountancy is commented on by McGee in his contribution 
to this number and will be evident from a perusal of the footnotes to the articles. 
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one level, the professions are, of necessity, becoming more interdisciplinary. This 
reflects the fact that the substance of law and accountancy as ‘bodies of knowledge’ 
are becoming increasingly interrelated largely in response to the growing sophisti- 
cation of financial markets and the consequent complexity of related regulatory 
processes. One might even go so far as to say that, for certain kinds of transaction, 
it has become impossible to reflect upon UK business law and accounting in isolation 
from one another. This proximity is evident not merely at the level of substantive 
developments in company law, concepts of legal liability and the regulation of 
financial reporting. It also has much to do with a shifting institutional territory, 
the changing nature of the legal and accounting professions and their claims to 
expertise on behalf of clients, regulators and a wider public. This conjunction of 
legal and accounting based technologies, reflecting transformations in the marketplace 
for financial services, might suggest that interdisciplinarity, both intellectually and 
in terms of professional organisation, should be a natural outcome. However, as 
points of contact increase so do the opportunities for collision and conflict. One 
potential result of these changes is a ‘battle’ for territory in terms of controlling 
access to particular areas of work and to the processes of financial regulation. 

However, the relation between accounting and law is far from being a straight- 
forward story of conflicts of interest and power struggles. At another level, hidden 
to some extent by apparent moves towards interdisciplinarity, there exists a lack 
of mutual comprehension between accountants and lawyers; fundamental differences 
in analytical styles which have their basis in varied historical, cultural and educational 
patterns of development. Thus, failures of communication may be as much 
epistemological in origin as a simple function of professional self-interest. This is 
a significant and largely invisible obstacle to those who wish to solve the problems 
of business regulation within existing disciplinary structures. 

This special issue aims to provide a forum for the analysis of these issues and 
in doing so it may constitute a modest step towards mutual comprehension. Inevitably, 
the composition of the issue says much about the existing institutional, educational 
and cognitive modes of demarcation between the fields of law and accounting. Aside 
from the article by Dezalay, a sociologist by training, all the contributions are 
‘interdisciplinary’ in the sense that the authors seek to address an ‘alien’ discipline. 
At the same time, a number of these articles are actually written firmly from the 
perspective of the author’s ‘home’ discipline.® Clearly, there are formidable 
intellectual boundaries to be broken down in this process. Yet, as recognised in 
many of the contributions, these boundaries are presently subject to radical pressures 
for change. 

Accounting and the law can no longer be juxtaposed as quantitative and qualitative 
opposites.” There is an emergent and necessary interpenetration of practices which 
brings new and largely unforeseen problems of professional demarcation and 


6 This is a necessary tension at the heart of any ‘interdisciplinary’ programme; it can only get going 
with the help of the very categories which it is attempting to transform. 

7 Murphy has recently argued that the two disciplines are misunderstood by simply juxtaposing calculative 
and adjudicative perspectives. In addition, his view is that law has abdicated its position as a ‘system 
of truth’ within a political discourse about the forms of good government; for example, it has become 
a second-hand and increasingly self-referential practice in relation to the newly positivised world of 
financial transactions. See Murphy, ‘The Oldest Social Science? The Epistemic Properties of the 
Common Law Tradition’ (1991) 54 MLR 182, 191. Interestingly, management accounting has been 
subject to similar criticisms in recent years. Regaining contact with ‘products’ is part of a new demand 
for relevance. See Miller and O’Leary, ‘Accounting Expertise and the Politics of the Product: Economic 
Citizenship and Modes of Corporate Governance’ (forthcoming) Accounting, Organisations and Society. 
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territorial legitimacy. Furthermore, the boundaries are also culturally relative; for 
example, German accounting is, and always has been, very much a part of law.® 
Even in the UK, where a divide seems firmly rooted, history suggests a more intimate 
relationship. Early accountancy texts, such as Dicksee’s Auditing, largely comprised 
statute and case law? and, elsewhere, Napier and Noke have shown how ‘the 
accountancy profession in Britain is largely a by-product of the law and its 
processes.”'° However, over time, the legalistic emphasis in accountancy and audit 
was replaced by that of technique and procedure, giving rise to a distinctive body 
of auditing knowledge newly allied with a ‘quantifying’ and ‘scientific’ spirit." 
While auditors today operate within a changing legal environment they do so by 
reference to ‘risk’ based technologies with statistical rather than jurisprudential 
allegiances. This autonomy from particular legal contexts has enabled auditing to 
extend its influence into new areas; the prominence of ‘value for money’ auditing 
in the UK public sector and the institutions of the National Audit Office and the 
Audit Commission are examples of this expanded role.'? An emerging confidence 
in the legitimacy of the knowledge base of accounting has also encouraged the 
profession to seek an independence from its legal origins. Over time, this has 
inevitably given rise to tensions and frustrations; accountants perceive as inflexible, 
legal ‘constraints’ which lawyers regard as methods of injecting objectivity and 
certainty into areas too important to be left to ‘subjective’ judgement. Such tensions 
are particularly evident in the debates about accounting for ‘substance,’ which we 
consider further below, and say much about the different knowledge allegiances 
of the respective professions, allegiances which are reproduced in existing educational 
arrangements. 

The institutional dissemination of accounting and legal ‘knowledge’ in the UK 
operates within distinctive disciplinary boundaries. At university level, accounting 
students will usually study a company law course which is particularly designed 
to suit professional accreditation requirements. Hence, for accounting students, law 
is simply one topic among other managerial and financial specialities." Further- 
more, pressures on time and curricular space dictate that the treatment will be brief 
and outline in nature. This necessarily leads to a simplification of company law 
in the minds of accountants. Whilst some of this (over)simplification may be corrected 
in practical confrontations with complex statutory provisions and case law, legal 
concepts may be missing and a deeply entrenched attitude to law as a set of tedious 





8 Corporate accounting in Germany is heavily governed by law, rather than professional accounting 
standards, as is the accounting profession; see Buxbaum and Hopt, Legal Harmonization and the Business 
Enterprise (Berlin and New York: Walter de Gruyter, 1988); Mueller, International Accounting (New 
York: Macmillan, 1967). 

9 See Dicksee, Auditing: A Practical Manual for Auditors (London: Gee, 1928). This book was one 
of the first to offer guidance to auditors and there were seventeen editions between 1897 and 1951. 
As auditing developed ‘technically,’ such as with the use of sampling procedures, a general body 
of auditing knowledge in its own right emerged and displaced legal detail. See Power, ‘From Common 
Sense to Expertise: The Prehistory of Audit Sampling’ (forthcoming) Accounting, Organisations and 
Society. 

10 Napier and Noke, ‘Accounting and Law: An Historical Overview of an Uneasy Relationship’ in 
Bromwich and Hopwood (eds), Accounting and the Law (London: ICAEW/Prentice Hall, forthcoming 
1992). 

11 Power, op cit. 

12 See the contributions by Radford and McEldowney below. Recent initiatives in the institutionalisation 
of ‘environmental audit’ are further evidence of the transportability of auditing culture. See Accountancy, 
April 1991, p 12; Power, ‘Auditing and Environmental Expertise: Between Protest and Professionalisa- 
tion’ (1991) 4 Accounting, Auditing and Accountability Journal 3. 

13 The distinctive position of tax in the professional syllabi is considered below. 
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technicalities to be learned by rote may have been instilled by the educational system. 
In this sense, primary professional education cannot be regarded simply as the neutral 
‘delivery’ of technical knowledge, but may reproduce systematic biases and value 
orientations. Very often, law teaching for accountants is provided by legal academics 
working in isolation from their accounting colleagues and so unable to place their 
teaching in an accounting context. The result of such a ‘supply teaching’ ethos is 
that boundaries and distinctions can be exaggerated rather than removed; all too 
often, the ‘interdisciplinary’ character of these courses is illusory and ultimately 
superficial. 

For university law students the position is frequently even worse; there is unlikely 
to be any exposure at all to accounting academics and references to accounts will 
usually be confined to a discussion of disclosure requirements.'* Likewise, in tax 
law courses, there is generally time for little more than a cursory reference to the 
importance of accounting practice when studying, for example, the calculation of 
profits under Schedule D, Case I. A pervasive fear of numbers often discourages 
law students from attempting accounting courses, even where these are available 
(just as accounting students learn to value the computational dimensions of tax with 
little reference to case law).'5 As with accountants, this bias may be corrected 
when lawyers reach practice, particularly for those joining the large city firms. In 
addition, the proliferation of ‘continuing education’ accounting courses for practising 
lawyers suggests a perceived need to close the knowledge ‘gap.’'* But, there is no 
fundamental coordination of the perspectives of the lawyer and the accountant in 
this process; on the contrary, there are systematic incentives to exaggerate the 
differences. For example, elite knowledge may be emphasised to enhance the apparent 
skills of the lecturer addressing an audience already versed in an alien discipline. 
At the extreme, this is simultaneously the ‘marketing’ of the expertise of an individual 
or a firm in dealing with certain types of issue. More generally, whilst detailed 
‘technical’ information may be ‘supplied’ in this way, this process conceals the deeper 
conceptual presuppositions of the discipline. 

These educational demarcations have important ‘socialising’ effects on accountants 
and lawyers who, in turn, reproduce these boundaries in their working lives.' 
Thus, we seem to have two levels of development in different directions. At one 
level, new market developments, which make necessary novel forms of measurement, 
advice and regulation, demand a professional and intellectual response which requires 
the dissolution of disciplinary boundaries. Specialist ‘mutations’ are developing which 
cut across the existing, increasingly suspect, categories; these make the myth of 





14 A survey for the SPTL Company Law Group conducted in 1989 by Ian Snaith of Leicester University 
Law Faculty revealed that of 24 institutions surveyed, only 9 covered accounts in their company law 
course, and this was under the disclosure heading. 

15 Murphy and Roberts write in their introduction to (1987) 50 MLR 677 that ‘where complexity and 
real-world importance converge, as in local government finance or tax, the skills academic lawyers 
need if they want to get some grasp on what is “going on” have largely to be acquired from another 
discipline.’ It is implicit in our argument that, whilst agreeing that lawyers must learn from other 
disciplines and leaving aside the question of whether ‘law lacks the autonomy possessed by most academic 
disciplines,’ we would also assert that those studying other disciplines have a need to understand the 
significance and meaning of case law and statute in the way in which lawyers generally understand 
them; the application of the rules derived from these sources is part, even though part only, of the 
picture which must be grasped by those wishing to know what is ‘going on.’ 

16 Indeed, trainee solicitors are now required by the Law Society to take a compulsory supplementary 
accounting course during their articles. This requires attendance at a session on company and estate 
accounts for one day, together with a correspondence course. 

17 See Power, ‘Educating Accountants: Towards a Critical Ethnography’ (1991) 16 Accounting, 
Organisations and Society 4, pp 333—353. 
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the all purpose legal or accounting professional more difficult to sustain. Yet at 
the level of the reproduction of the respective professional knowledges, lines of 
demarcation continue to be jealously guarded. Training accentuates and preserves 
differences, and debates on professional competence and on control of the content 
of the substantive rules continue furiously. The tensions arising from these conflicting 
levels of development, and the associated dynamics for change, are the underlying 
theme of this special issue. 

This introductory article sets this theme of change within a historical, institutional, 
professional and technical context with the objective of providing a background to 
the specific contributions which follow below. Four areas, by no means mutually 
exclusive, are considered. In each, the pressures for change are particularly acute 
and both the interdependence of, and the tensions between, law and: accountancy 
are accordingly highlighted in line with the above thesis. First, recent UK and 
European developments in the regulation of financial reporting are discussed; in 
the UK, for the first time, there is an express regulatory partnership between the 
law and the standard setting body, but whether balance has been achieved is as yet 
unclear and there may be upheavals in store. Second, auditor regulation and liability 
are examined; here the failure of the legal model of the company to reflect current 
commercial perceptions in the realm of corporate governance is noted as being at 
the root of current uncertainty over auditor liability. Third, two central debates, 
that concerning accounting for ‘substance’ and the ‘true and fair’ concept are 
appraised since these are particularly visible instances of the interprofessional tension 
referred to above. Finally, the status of law and accounting as ‘professions’ with 
unique claims to expertise is considered in the light of the foregoing discussion and 
the competitive pressures for fragmentation, specialisation and multdiseplnary 
partnerships’ (MDPs). 


Regulation of Financial Reporting: New Frameworks for the 
UK and Beyond 


Financial reporting in the UK is currently undergoing considerable transformation 
subject to varied domestic and international processes; processes which began some 
twenty years ago but are only now reaching full development. The International 
Accounting Standards Committee (IASC) has been prominent recently and, in 
overhauling its current accounting standards, is aiming to become a legitimating 
centre of gravity for national standard setters. Indeed, the publication of its Framework 
for the Preparation and Presentation of Financial Statements has become an important 
reference point for accounting regulation.'* European Community attempts to 
harmonise company accounts, which commenced with a first draft to the Council 
in 1971'9 are now embodied in the Fourth Company Law Directive.” It might be 


18 IASC (London: IASC, 1989). The IASC was established in 1973 but has only recently assumed a 
visible role in the standard setting process. It is notable that the LASC does not consist of representatives 
of national regulators. Rather, it is constituted by representatives of the local professions. In addition, 
it has had a history of funding difficulties, see ‘IASC to seek additional funding from multinationals,’ 
Accountancy, April 1991, p 10. Nevertheless, it seems to have overcome these problems of ‘legitimacy’ 
and International Accounting Standards (IASs) have become a significant focus for a new regulatory 
‘internationalism.’ See ‘Redwood backs IASs’ in Accountancy, June 1991, p 11. 

19 Wooldridge, Company Law in the United Kingdom and the European Community (London: Athlone 
Press, 1991). 

20 78/660/EEC; OJ 1978 L222/11. 
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thought that the major ‘territorial’ battles have now been fought and won; that the 
relative roles of law and accountancy have been established. After all, a number 
of European accounting directives are in place and the Companies Act 1989 gives 
recognition, if not statutory force, to accounting standards?! which will now flow 
from the ASB’s ambitious work programme.”2 However, this is much too neat a 
picture. The Commission has recently admitted that its earlier approach of complete 
or very detailed harmonisation has not worked and it is pursuing a new approach 
of ‘minimum harmonisation and mutual recognition.’ This is an important shift 
in the ideology of harmonisation; away from standardisation of rules to the conditions 
of reciprocal recognition of variations in those rules. As we shall consider below 
in the case of the mutual recognition of professional qualifications, this is by no 
means a simple matter, especially where the conditions for mutuality are sufficiently 
prohibitive to preserve national diversity almost intact. 

While the time seems to have passed for further accounting directives and the 
‘options’ under the Fourth Directive seem likely to remain, this does not mean the 
end of EC initiatives on the accounting front; at the European Commission conference 
on the Future of Harmonisation of Accounting Standards in January 1990, it was 
made clear that much work was necessary to clarify differences in the interpretation 
of the existing Directives and to fill the gaps in their coverage. There are also 
institutional developments, such as the establishment of a European accounting 
‘forum’ in 1990 which is indicative of retreat from a concrete harmonisation policy. 
Notwithstanding accusations that certain interest groups have intentions of capturing 
the forum it may become an important institutional point of reference in domestic 
accounting matters. This work programme at the European level, concentrating on 
the practicalities of implementation and interpretation, is unlikely to leave undisturbed 
uneasy issues going to the heart of the law and accountancy relationship, such as 
the role of the true and fair override.2> Furthermore, the IASC has criticised the 
concept of the Directive as an ‘obstacle’ to harmonisation? and the EC has, in 
turn, dismissed the autonomy of member states to make fundamental changes: an 
implied criticism of recent initiatives by the Institute of Chartered Accountants in 
Scotland (ICAS).?? New sources of potential conflict are thus being generated in 
an international context. 

In the UK, these issues will be explored within the new framework for accounting 
standard setting established by the Dearing Committee. On 1 August 1990, the 








21 Companies Act 1989, Sched 1, para 7 (now Companies Act 1985, Sched 4, para 36A). 

22 Accounting Standards Board Press Notice, 23 January 1991. The ASB initially inherited all the existing 
SSAPs but the fate of the 10 EDs (the ASC issued no less than seven in the last few months of its 
existence) and SORPs is less clear. The EDs have been incorporated into the ASB work programme, 
and there have been numerous publications in 1991; one FRS at the time of going to press. 

23 Fitchew, Director-General of DG XV speaking at the LASC/FEE Standard Setting Bodies Conference, 
July 1991, IASC Insight 4. 

24 See Accountancy, September 1990, p 12. See also the report of the first meeting of the forum, 
Accountancy, February 1991, p 9, criticised by Hopwood, Accountancy, March 1991, p 5. 

25 The true and fair view principle is identified as a potential problem in the Commission’s paper, The 
Accounting Harmonization in the European Communities (Luxembourg: Office for Official Publications 
of the European Communities, 1990). 

26 See ‘EC obstacle to harmonisation,’ Accountancy, May 1991, p 12. 

27 See ‘UK “cannot agree standards on its own”,’ Accountancy, April 1991, p 11. 

28 See Dearing Committee, The Making of Accounting Standards (London: ICAEW, 1988). The Committee 
was appointed in 1987 by the Consultative Committee of Accountancy Bodies (CCAB) to review and 
make recommendations on the standard setting process. The old system was as follows: In 1970 the 
Accounting Standards Steering Committee (ASSC) was created (largely as a response to mounting 
criticism of prevailing accounting practices) by the ICAEW council and sponsored by the three chartered 


774 


November 1991] Law and Accounting 


Accounting Standards Committee (ASC) ceased to exist and responsibility for the 
drafting and publishing of accounting standards passed to the new Accounting 
Standards Board (ASB), one of two subsidiary bodies of the Financial Reporting 
Council established in accordance with the recommendations of the Dearing Report. 
The Financial Reporting Council was established as an independent body. The 
chairman is appointed by the Governor of the Bank of England (evidence of 
increasing, but ‘low key,’ scrutiny of financial reporting by the Bank) and the 
Secretary of State for Trade and Industry. The ASB, after initial difficulties with 
funding, now possesses greater technical resources than the ASC and has delegated 
authority to issue standards, thus eliminating a cumbersome tier of consultation. 

Another significant strand of the new regime is the Review Panel, which is to 
oversee compliance by large companies with accounting standards and has been 
authorised to exercise the new legal power to apply to the court for a declaration 
that the annual accounts do not comply with the Companies Act.” As noted above, 
the Companies Act 1985 now expressly requires accounts to state whether they have 
been prepared in accordance with accounting standards and, under these new defective 
accounts provisions, it is important that it is the court which is given the power 
to make the declaration on non-compliance and not the Review Panel itself. Thus, 
judicial intervention in the standard-setting process is likely to be promoted by this 
new structure.*° What is more, the court has the power under these provisions to 
order that the directors of the company party to the approval of defective accounts 
should pay the costs of the application and revision of the accounts. It is clear from 
the Dearing Report that the objective was to put pressure on directors to comply 
with accounting standards; auditors are considered to be adequately regulated by 
their professional bodies. This, too, could lead to litigation over accounts, in the 
form of actions brought by directors against auditors where they believe the defect 
was due to bad advice. Where a company has been censured by the panel, but its 
audit report has not been ‘qualified,’ questions are likely to arise as to the role of 
the auditor. The new regime is therefore a fruitful source for legal involvement 
with accounts and may have unintended consequences for other elements in the 
regulatory framework. 

At the time of writing, the panel has not yet ‘invited’ a particular company to 
justify its accounting policies, although it has written to a number concerning the 
omission of statutorily required information in their accounts.*' However, it is 
likely that a public confrontation will occur in the near future if only to establish 
the credibility of the new regime. Overall, the accountancy profession is still 








institutes. The ASC was formed in 1975 under ultimate control of the CCAB. Over time the, not 
yet chartered, bodies joined the CCAB (Certified Accountants in 1971; Management Accountants 
in 1971; Public sector accountants (CIPFA) in 1976). This provided an essentially self-regulatory 
structure which was staffed by part-time voluntary members. One problem facing the ASC over its 
fifteen-year history was that of authority. This was evident during the inflation accounting debates 
in the mid-70s and more recently, towards the end of its life, concerning brand accounting. See Power 
(ed), Brand and Goodwill Accounting Strategies (Cambridge: Woodhead Faulkner, 1990). 

29 See Companies Act 1989, s 12 inserting new sections 245B and 245C into the Companies Act 1985. 

30 See the contributions to this number by McGee, and McBarnet and Whelan. 

31 See ‘FRC takes decisive action on two fronts,’ Accountancy Age, 25 July 1991, p 1. The powers 
of the Review Panel have been helped by the Companies Act 1989, 1 Sch 7 which requires disclosure 
of departures from standards. On practical grounds, it has asked the Stock Exchange for assistance 
in monitoring company accounts. 

32 It was suggested that Hillsdown Holdings PLC may be the first such company (‘Snub for FRC,’ 
Accountancy, April 1991, p 11) because of its accounting treatment of the ‘put option’ attaching to 
convertible bonds. The appropriate treatment has now been ‘ruled upon’ by the Urgent Issues Task 
Force (UITF), another strand of the regime whose decisions are intended to carry considerable weight. 
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strongly represented within the new structure but not so strongly as under the old 
order. Without doubt, standard setting power has shifted away from the ICAEW; 
reflected in the fact that the ASB is no longer physically housed at Moorgate Place 
like its predecessor. 

It would be premature to comment on the work of the ASB but a programme 
designed to tackle underlying principles,* and which the Chairman of the Board 
(Professor David Tweedie) claims will ‘turn the shape of accounts upside down,’ 
is destined to attract attention and to upset preconceived notions. Tweedie wrote, 
shortly before being appointed to the ASB, that 


The implication of our discussion of current problems is that standards should aim to present 
data relevant to the economic substance of a firm’s current position and past activities rather 
than their simple legal form. ... It is unlikely that a broad injunction to follow economic 
substance will be adequate to ensure a level of standardisation which will improve the 
comparability of accounts. The concept therefore needs to be applied to the central themes 
which we identified in current problems, ie recognition and measurement.*° 


His tentative solutions at that stage included new definitions in accounting standards 
of assets, liabilities, equity, borrowings and minority interests. A programme along 
these lines would not be designed to pass unnoticed by the lawyers, nor does this 
suggest that the problems have been solved and that all will be plain sailing” either 
domestically or in an international context. In the immediate future, the new regime 
for financial reporting in the UK is more likely to disturb the balance between law 
and accountancy than to steady it. 
Concern about the credibility of financial reporting is firmly linked with the issue 
of enforcement and monitoring of accounting standards. The latter are only as good 
-as the auditing regimes which sustain them and hence it could be said that the 
regulation of the audit function has come to assume a new prominence in relation 
to accounting. During early 1991 there have been attempts to mirror the Dearing 
proposals in the context of auditing although there has been considerable criticism 
of the great speed at which these proposals have been implemented.** On 1 April 
1991 the Auditing Practices Committee (APC) ceased to exist and was replaced 
by the Auditing Practices Board (APB) with the intention of overhauling auditing 
standards and guidelines and providing greater representation of outsiders on the 
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35 See ‘New Look for Company Accounts,’ Accountancy, March 1991, p 11; ‘Tackling the sacred rites 
of profit and loss,’ Financial Times, 11 April 1991; ‘Working draft seeks to make extraordinary items 
extremely rare,’ Financial Times, 11 April 1991; ‘Calvinist crusader holds his profession to account,” 
Financial Times, 13 April 1991; ‘The great accounts shake-up begins,’ Accountancy, May 1991, p 9. 

36 Tweedie and Whittington, ‘Financial Reporting Problems: Solutions Via Reform,’ Accountancy, March 
1991, p 78; see also Tweedie and Whittington, ‘Financial Reporting: Current Problems and their 
Implications for Systematic Reform’ (1990) 21 Accounting and Business Research 87. 

37 For evidence of resistance to the new proposals, see ‘Accounting proposals under fire,’ Financial 
Times, 8 May 1991; ‘Tepid response to ASB plan,’ Financial Times, 9 May 1991. Also Holgate, 
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Board.” It can be no coincidence that these reforms have come at a time of 
deepening criticism of auditors and it is to this second theme that we now turn. 


Auditor Regulation and Auditor Liability 


Pressures for change in financial regulation arise in part from attempts to satisfy 
expectations of corporate control in a world of global markets, multinational groups 
not easily susceptible to regulation by national agencies acting alone, and seemingly 
limitless levels of creativity amongst highly trained and well remunerated profes- 
sionals. Such pressures are particularly acute in the wake of visible regulatory 
‘failure.’ In an important sense, scandal has been the moving force in the profes- 
sionalisation of regulation, setting in motion waves of codification and institu- 
tionalisation.” In the USA, the McKesson & Robbins case in 1939 initiated an 
intense public inquiry into the audit function which resulted in the codification and 
legitimation of practice. In the UK, it could be said that the Accounting Standards 
Committee, referred to above, the Auditing Practices Committee, formed in 1978, 
and the recently formed APB also owe their existence to scandal driven processes 
of reform.“ 

In the early 1990s the UK audit function has been subject to particular scrutiny 
by Labour MP Austin Mitchell, who has been vociferous in his criticisms of the 
‘closed shop’ nature of the accounting profession.” The new regime for regulating 
auditors in the 1989 Companies Act® is the result of implementation of the EC 
Eighth Directive“ rather than a direct response to events, but has provided the 
opportunity and stimulus for much debate on the role of the auditor and the need 
to regulate the regulator.** The collapse of companies such as British & Common- 
wealth Holdings, Polly Peck, BCCI and others has reinforced perceptions of failure 
of the audit function amongst the public and further fuelled the debate. Thus, the 
new APB has been born into a highly charged environment, in which BCCI looks 
set to overshadow all that has gone before. Since the closure of the bank in early 
July 1991, the volume of commentary has been unprecedented. Never before have 
the actions of auditors figured so publicly in an acrimonious exchange between a 


39 The membership is split evenly between practitioners and non-practitioners. See ‘Membership 
announced,’ Accountancy, July 1991, p 10. 

40 However, Moran has noted the highly constructed nature of ‘scandal’ which is as much a function 
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41 See Financial Times, 8 December 1990. 

42 See Mitchell, ‘Bankruptcies raise questions over auditors,’ Financial Times, 6 December 1990, p 13 
and Waller, ‘Labour studies plans to overhaul audit practices,’ Financial Times, 10 December 1990. 
Mitchell has also confronted the president of the ICAEW publicly, ‘Public clash produces few answers,’ 
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auditors’ role,’ Accountancy, March 1991, p 13. 

43 Orders made under s 30 of and Sched 11 to the Companies Act 1989 came into force on 1 October 1991. 

44 The Eighth Directive on the Approval of Auditors, 84/253/EEC; OJ 1984 L126/20. 

45 Waller, ‘The Institute prepares to flex its muscles,’ Financial Times, 4 July 1991; McNeil, ‘Reconciling 
regulation and representation,’ Financial Times, 18 July 1991. 

46 One UK firm has been particularly unfortunate in tying its fortunes to fast growth, entrepreneurial 
companies; precisely those companies most at risk during a period of recession. See Financial Times, 
14 December 1990 concerning the collapse of the Levitt Group; also Accountancy, January 1991, 
p 10. It is reported that the firm has been subject to a ‘whispering campaign’ in the City whereby 
its clients are being pressurised by City institutions to review audit arrangements, ‘Beleaguered firm 
fights back,’ Accountancy, May 1991, p 10. 
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Prime Minister and a leader of the opposition. Here, as never before, the crucial 
dependence of regulatory arrangements on the audit function has become a matter 
of political concern.” Debates about the value of the audit function have been 
given a new stimulus.® 

The accounting profession has responded defensively to all these recent events 
and sought to re-emphasise the responsibilities of management and the inherent 
limitations on the audit function.” There has been much talk of an ‘expectations 
gap’ between public and professional perceptions of the audit function. So far, 
little headway has been made in closing this gap*' and there is a widespread 
feeling, summed up in the words of Sir Derek Alun-Jones, former Ferranti chairman, 
that, whatever the strict legal position may be ‘The general ability ... to rely on 
audited accounts is fundamental to the conduct of commercial business.’*? Thus, 
the question of auditor liability, far from being an issue remote from that of the 
value of accounting information, is stated to be central. The perceived reliability 
of financial accounts appears to be intimately bound up with an ability to seek legal 
redress when they are shown to have been unreliable. The Caparo case” is seen 
widely as creating difficulties in this respect; the decision of courts is not in tune 
with the needs of the market.“ The case seems to have shaken the accounting and 
business world, holding that auditors owed no duty of care to the public at large 





47 Inthe context of BCCI, it is important to understand the extended reporting requirements facing auditors 
under legislation such as the Financial Services Act 1986 and Banking Act 1987. Not only have a 
number of implicit reporting objectives become explicit requirements but there are implicit challenges 
to the traditional standards of client confidentiality. For banks, building societies and investment services 
generally, the auditor is required under certain circumstances to report directly to third parties such 
as the Bank of England or other regulators (Banking Act 1987, s 47; Building Societies Act 1986, 
s 82(8); Financial Services Act 1986, s 109). The requirements for such ad hoc reports are not specified 
in great detail which has generated considerable uncertainty for auditors and hence for investors and 
depositors. The implications of BCCI have yet to be fully digested and nothing stated here should 
be taken to suggest any liability on the part of the auditors, Price Waterhouse, since the facts are 
not yet fully available. Clearly though, fundamental questions about the organisation of banking 
regulation are at stake (see, for example, Dale, ‘Someone must be in charge,’ Financial Times, 22 July 
1991; Brittan, ‘Lessons of BCCI for the Regulators,’ Financial Times, 29 July 1991; Walter, ‘The 
global market for secrecy,’ Financial Times, 8 August 1991). 

48 See Aldous and Hamedani (Robson Rhodes), ‘BCCI collapse: auditing at the crossroads,’ Financial 
Times, 15 August 1991. However, the press coverage of BCCI has often failed to distinguish between 
the position of auditors generally and those of banks specifically. 

49 For example, see ‘Unfair to shoot scorer when team loses,’ Financial Times, 7 March 1991; ‘Directors 
must accept their responsibilities,’ Financial Times, 21 March 1991. On the liability of auditors for 
the detection of fraud, see Gwilliam, ‘The Auditor’s Responsibility for the Detection of Fraud,’ 
Professional Negligence, January/February 1987, p 5. 

50 See Humphrey, ‘Audit Expectations’ in Sherer and Turley (eds), Current Issues in Auditing (London: 
Paul Chapman, 1991) pp 3—21. See also two publications of the Institute of Chartered Accountants 
in June 1991, The Changing Role of the Non-executive Director and Pratten, Company Failure. The 
former urges the appointment of non-executive directors and audit committees whilst the latter concludes 
that ‘company failure is a subsidiary problem to the underlying lack of competitiveness of UK companies, 
and that creative accounting and qualifications in auditors’ reports were not fundamental factors in 
company failures’ (British Company Law and Practice (Bicester: CCH Editions 1991) para 96-875). 

51 Although it has been argued that public expectations of the profession have been lowered too far so 
that the public’s perception of auditors is being seriously damaged; Editorial, Accountancy, February 
1991, p 1. 

52 Waller, ‘A £40m solution which leaves some questions unanswered,’ Financial Times, 13 August 1991. 

53 [1990] 1 All ER 568. 

54 See, for example, Bishop and Carne, ‘Accounting for Nothing,’ Financial Times, 15 November 1990. 
They argue, ‘Businessmen held this belief [that they were protected] and believed it to be sensible. 
If the courts say that is wrong in law, it is inevitable that businessmen and the markets in which they 
operate will adjust to restore the position (unless the legislature steps in to save them the bother).’ 
This prediction is now being borne out by attempts to deal with the problem through ‘privity letters’; 
see Percival, ‘After Caparo — Liability in Business Transactions Revisited’ (1991) 54 MLR 739, 744. 
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who relied on audited accounts to buy shares nor even to existing shareholders in 
the company considering the purchase of further shares. One writer suggests that, 
if the auditor’s role is to be confined to reporting on this narrow stewardship role, 
auditors are not really necessary. However, others argue that: 


Too much is being made of the argument that accounts are of less value to potential investors 
now than they were before the Caparo decision. ... Life is full of examples of useful 
information being produced at no cost to those who use it, by people whom no one thinks 
of suing if they make a professional mistake in the course of their work — journalists, weather 
forecasters and those who provide road traffic reports to name but a few. Whether information 
is useful and generally reliable is quite different from whether the provider of that information 
should thereby accept liability in an indeterminate amount for an indeterminate time to an 
indeterminate class.~® 


So, there was some initial relief amongst auditors that their liability was to be 
limited by Caparo but to others it seemed that their very role was threatened. It 
is now more generally perceived that the decision, ‘although superficially beneficial 
to the profession has actually done accountants a disservice.’*’ It is certainly 
arguable that audited accounts have a function even though they can be relied upon 
only by a narrow group of persons, but what has shaken public confidence is the 
gap between the rhetoric of the regulators purporting to protect investors at large 
and the reality. This is an ‘expectation gap’ which arises in relation to company 
law protection more generally also; the central tenet that directors’ duties are owed 
to the company as a whole so that they cannot be enforced, except in special circum- 
stances, by minority shareholders or non-members is an underlying theme and cause 
of tension in every area of company law when contrasted with broader claims by 
regulators concerning investor and creditor protection.** A clear and recent 
example of the gap between the rhetoric and the actuality can be seen in the report 
of the Trade and Industry Committee on Company Investigations.” The evidence 
of the Department of Trade (DTI) to the Committee laid great stress on the role 
of company investigations in increasing the confidence of consumers, the business 
community and investors, yet the Secretary of State commented that the ‘purpose 
of company law and inspections ... is to protect the interests of shareholders.’ 
The Committee commented that there was a mismatch between the policy objectives 
as stated by the DTI and the system of company law and recommended that 


broader public interests than just the duties of directors and rights of shareholders should 
be reflected in company law and the way in which it is applied. 


Seen in the context of this confusion of objectives at the heart of company law, 
the judgments in Caparo, revealing a certain puzzlement amongst their Lordships 
as to the objectives of the statutory audit and the requirement for public filing, take 
on a new light. 
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For those following the ebb and flow of tort law, the decision in Caparo came 
as no surprise. Only for a relatively short time, since the decision in Hedley Byrne 
and Co Ltd v Heller and Partners Ltd in 1964,5! had there been any question that 
accountants could be liable for negligent preparation of accounts. Although the law 
of negligence then developed apace, reaching a high point in the case of Anns v 
Merton London Borough,® the cases were giving rise to considerable difficulty® 
and, given the judicial preoccupation with avoiding the ‘opening of the flood- 
gates,’ it was perhaps inevitable that a halt would be called to the broadening of 
this tort. The about turn in judicial thought has resulted not only in the decision 
in Caparo but also that in the Murphy case (totally unrelated to auditors’ liability) 
which overruled Anns. Clearly, the volume of activity in litigation against auditors 
was an influence on the judges, in so far as it supported the floodgates argument, 
but it would be wrong to think that this was a studied attempt on the part of the 
judiciary to deal with the specific problem of auditors’ liability. Rather, the decision 
forms part of a more general movement to contain the tort of negligence. At the 
same time, this flow of negligence law has interacted with the difficulties at the 
root of company law to reveal a failure of the legal model of the company and 
the role of auditors within corporate governance. In 1964, the Hedley Byrne decision 
apparently threw the accounting profession ‘into a kind of turmoil’® to which the 
response of Baxt, a lawyer, writing in the MLR was that “There must develop amongst 
the accounting profession a raison d’étre for the annual accounts.’ Now we have 
the reverse situation with Caparo which, apparently, once again throws the profession 
into turmoil. Once again, the appropriate injunction might be to consider the objectives 
of audited accounts, but this is not purely the task of the accounting profession; 
it is central to company law. 

The decision in Caparo is expressly and unashamedly pragmatic rather than logical. 
As Nolan LJ put it in a subsequent case: 


the law has developed not so much by reference to what the defendant’s reason should tell 
him was foreseeable, but by reference to the practical limits which the law imposes upon 
the foreseeable consequences for which the defendant should be saddled with responsibility.© 


However, if Caparo is seen as a naked policy decision, the lengthy discussion of 
the purpose of the statutory audit seems somewhat otiose.” What was its relevance 
to the duty owed by auditors if the above ‘principle’ of practical limits’ was the 
governing factor? 

Statute requires companies not only to have their accounts audited but also to 
file these audited details in a public register at Companies House.® This ‘disclo- 
sure philosophy’ has frequently been projected as providing public protection. 
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The attempts of the House of Lords to explain the purpose of this requirement if 
there is no duty of care owed by the auditors to the public are marked by some 
circularity.” Lord Oliver eventually resorted to the assertion that 


I find it difficult to believe, however, that the legislature, in enacting provisions clearly aimed 
primarily at the protection of the company and its informed control by the body of its 
proprietors, can have been inspired also by consideration for the public at large and investors 
in the market in particular. 


However, shareholders (and also debenture holders) are, as Lord Oliver noted, sent 
personal copies of the audited accounts.” Were they to be owed a duty arising 
from receipt of information where non-shareholders receiving the same information 
would be owed no such duty? Lord Oliver resiled from his own logic stating that 
‘So unreasonable a distinction must call into question the analysis which leads to 
it.’ Instead, he drew a distinction very familiar to company lawyers between the 
body of shareholders as a whole, to whom the duty was owed, and the individual 
shareholder purchasing shares, to whom there was no such duty. Just as a minority 
shareholder may not generally recover personal damages in respect of a wrong done 
to the company as a whole,” so individual shareholders were not to recover 
damages for personal loss caused to them as a result of negligently audited accounts. 
Of course, the basis of the actions in tort and directors’ duty cases is quite different, 
but what is argued here is that the underlying model of the company is the same 
in the sense of the analysis of the nature of interest to be protected,” and it is this 
which gives rise to the tensions between stated policy objectives and the workings 
of the law. 

It is not hard to construct an argument that the value of accounting information 
is separate from the question of auditor liability, but this does not explain the statutory 
requirement for audited accounts. It is the directors and not the auditors who are 
responsible for preparation of accounts,” and they will be liable to investors if they 
have been fraudulent. This gives purpose to the requirement to file accounts, but 
does not explain why the filed accounts must be audited. The company for whom 
the accounts were prepared may have an action against the auditors for negligence 
(although not always for the same loss as might have been suffered by an individual 
shareholder) and this gives an incentive to take care and a function for the audit 
but it fails to justify the statutory requirement for an audit.” If only the share- 
holders as a body can rely upon the audit then the shareholders as a body could 


shareholders and creditors of the companies concerned and to the general public.’ For cogent criticism 
of the disclosure philosophy see Sealy, Company Law and Company Reality (London: Sweet and 
Maxwell/Centre for Commercial Law Studies, 1984). 

70 Contrast the Court of Appeal [1989] 1 All ER 798 and see Beatson, op cit pp 86—87. 

71> Companies Act 1985 as amended, s 239. 

72 Prudential Assurance, op cit. See ‘Auditors’ Liability in Tort,’ The Company Lawyer Digest, Vol 11, 
No 4, April 1990. 

73 Essentially a proprietary model, see Pope and Puxty in this number. See also Stokes, ‘Company Law 
and Legal Theory’ in Twining (ed), Legal Theory and Common Law (Oxford: Basil Blackwell, 1986). 

74 Companies Act 1985, as amended, s 226. The former directors of Fidelity were successfully sued 
by Caparo for fraudulent misrepresentation, Caparo Industries plc v Dickman, 18 January 1991 
(unreported). 

75 For a discussion of the debates on abolition of the statutory audit in the context of small companies 
and the Fourth Directive, see Freedman and Godwin, Legal Form, Tax and the Micro Business — 
Regulation, Deregulation or New Regulation (Working Paper, ESRC Small Business Initiative/Institute 
of Advanced Legal Studies, 1991). The logic of the statutory audit requirement seems particularly 
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be left to decide whether they required an audit. This issue, confronted by Bingham 
LJ in the Court of Appeal in Caparo” but not by the House of Lords, remains 
unanswered. The post-Caparo position is that the market has been unsettled by a 
decision which may not rationally devalue the contents of audited accounts very 
greatly or at all but which reveals the failure of the legal model of the company 
and company law to accord with that of the ‘commercial world’ now being served 
by this law.” 

The statutory audit provisions were relevant to the Caparo decision, not because 
information is valuable only if it can be relied upon in a negligence action, but as 
the only guidance the courts had on the policy reasons for the activity. Lord Oliver 
referred to the problems of uninsurable risk for the professional man, but only briefly, 
and there was no attempt at a thorough economic analysis, the current attitude of 
the courts being, apparently, that such analysis is the task of Parliament and not 
the judges.” Whether or not this refusal to take on responsibility for the broad 
economic analysis is considered acceptable, the failure of the House of Lords to 
pursue the raison d’étre for audited accounts in a wide policy context rather than 
allowing themselves to fall back from general policy considerations into the outdated 
policy of company law, has inevitably imported company law problems into this area. 

Caparo and the cases which have followed it” have not only left the function 
of the audit unclear but they have failed to spell out the precise limits of the duty 
owed to different classes of person in different circumstances. The decision of the 
Court of Appeal in the preliminary hearing in Morgan Crucible® (that there was 
an arguable case that Caparo could be distinguished where express representations 
had been made to an identified bidder) and the prospect of litigation by Ferranti 
against KPMG Peat Marwick were seen as keeping the question of auditors’ liability 
for negligence open. Perhaps for this reason, the DTI has so far resisted the pressure 
to consider legislation. Perhaps, too, the establishment of the Cadbury Committee 
on Corporate Governance with the close co-operation of the DTI: was seen as 
delaying the need for legislative response. However, the Morgan Crucible and 
Ferranti litigation have both now been settled,” and the uncertainty continues, 
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possibly to be tackled only as the result of European impetus. Meanwhile, the 
question of the role of auditors in the protection of persons other than shareholders 
has again raised its head in the BCCI case with Price Waterhouse claiming that 
its duty was to shareholders and not to depositors, whose interests were watched 
over by the Bank of England.* 

The Press Release announcing the establishment of the Cadbury Committee rightly 
links the question of the auditors’ responsibilities with the responsibilities of directors 
within the context of corporate governance, commenting that there is a ‘real concern 
that we have a wide gap between the principle and practice of company control.’® 
The Release then goes on to state that ‘In a moving situation, best practice has to 
give the lead. Regulation may or may not follow in its wake, but it cannot make 
the pace.’ Clearly, our cumbersome legislative and judicial processes are regarded 
as part of the problem rather than the cure. If company regulation, in its widest 
sense, is generally seen to be as irrelevant to current problems relating not only 
to the auditors’ role but also that of directors, as this suggests, then a thorough 
rethink may be called for.’ Caparo is not a mere hiccup in the law of tort. The 
legal model of the company as a creature of the shareholders acting as a body fails 
to reflect the perceptions of the market regarding current economic reality. Uncer- 
tainties over auditors’ liability are but one aspect of that more fundamental problem. 
The role and regulation of auditors is firmly linked with basic legal notions concerning 
corporate governance; an example of the interdependence between the evolution 
of the law and the status of the accountancy profession. 


In Search of ‘Substance’ and a ‘True and Fair View’ 


It was argued in the previous section that the professional role of auditors cannot 
be separated from the central content of company law. More generally, ‘technical’ 
content and professional roles are also inextricably bound up in two linked debates 
on reflecting ‘substance’ and a ‘true and fair’ view in accounts; debates in which 
a number of the contributions to this special issue participate. The question of 
‘substance over form’ is often translated into a simple opposition between accountants 
as promoters of substance and lawyers intent on preserving the integrity of legal 
form. Thus, from the point of view of accountants, legal form may inhibit their 
ability to present useful information and legal rules may constrain their freedom 








83 The draft Fifth Directive on Company Law currently under discussion provides that ‘The Member 
States shall regulate the civil liability of the persons responsible for the statutory auditing of the accounts, 
so as to ensure that compensation is made for any damage sustained by the company, any shareholder 
or third party as a result of wrongful acts committed by the aforesaid persons carrying out their duties.’ 
The meaning of ‘wrongful acts’ is obscure but is likely to be wider than, and inclusive of, negligence; 
see Freedman, ‘The Fifth Directive on Company Law’ (1990) 87 LSG, 4 July, p 31. This Directive 
also addresses questions of rotation and independence of auditors: see Articles 48—63, 1988 Text, 
DTI Consultative Document, January 1990. At present, it is mainly the worker participation provisions 
of the Fifth Directive which gain attention, and the UK’s opposition to these is thought to guarantee 
delay in adoption of the Directive, but this complacence can lead to important issues being ignored. 
Since the worker participation provisions have been significantly watered down, movement on this 
Directive is not impossible. Recognition of this prompted the issue of the Consultative Document. 

84 Financial Times, 2 August 1991. 

85 Committee on Corporate Governance, ‘Sir Adrian Cadbury Chairs Committee on Corporate 
Governance,’ Press Release, London, 30 May 1991. 

86 See Company Law Committee of the Law Society (Law Soc Co Law Com), The Reform of Company 
Law, No 255 (London: Law Society, 1991). 
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to require new approaches. From the point of view of lawyers, the judgments of 
accountants as to what is ‘substance’ are too idiosyncratic and subjective, and in 
any case, should not be permitted to conflict with ‘the law.’ For both lawyers and 
accountants this is a ‘territorial’ dispute about which professional has ultimate control. 

That this is a caricature of the issues and yet one which, like most caricatures, 
contains some truth, is evident from the contributions of MacDonald, McBarnet 
and Whelan, and Noke and Napier. They all explore, in different ways, the debates 
over accounting standards and the effect of the true and fair view requirement. They 
show the complexity of the questions at stake and the interplay of the professional 
bodies. It can be seen from their discussions that accountants and lawyers active 
within the regulatory process are much more than neutral agents of policy, much 
more than passive guardians of the true and fair view. They emerge increasingly 
as important lobbyists for regulatory change and as high level ‘interested’ partici- 
pants in the reform process. On this view, they do not merely respond to external 
pressures; they are implicated in defining those very pressures and in instigating 
change. In an important sense, accountants and lawyers have a stake in the regulatory 
complexity which necessitates their expert intervention.” But there may also be 
limits to this engagement. Recent proposals from within both professions for company 
law and tax reform press for simplification of legislation, the obscurity of which 
might be supposed to provide lucrative work. 

So, despite visions of accountants and lawyers as agents of a ‘creative compliance’ 
which thrives on complexity, there is evidence that they also act as catalysts for 
simplification which might not be expected on a simple self-interest model. Their 
responses to proposals for reform of financial reporting are similarly not the result 
of simple and conscious self-interest. The technical issues are entangled in a web 
of individual, professional and cultural interests and the basic training of, and type 
of work undertaken by, the lawyer or accountant will play a major part in determining 
his view of a mooted change. Thus, it is hardly surprising that, in the words of 
McBarnet and Whelan, lawyers will tend towards being ‘rule preferrers,’ ‘rule- 
followers’ and ‘interested in rights in something and against somebody.’ Inevitably, 
this will be reflected in the stance legal bodies such as the Law Society Company 
Law Committee (Company Law Committee) take on financial regulation. Account- 
ants are more likely to see the law as a technical matter which can be changed if 
necessary. At the same time, the ASC was never reluctant to pray the law in aid 
if it could be of assistance; so, accountants tend to see law as potentially facilitative 
and supportive but not as the sole determinant of accounting policy. 

These broadly conflicting attitudes can be illustrated by a recent example; the 
discussions over Exposure Draft 55 on Accounting for Investments (ED 55).® In 
this document, the ASC put forward a proposed standard which it has been advised 
by the DTI ‘cannot be reconciled with the specific legal requirements affecting 





87 In the language of Moran, op cit, they have distinctive strengths at important margins and intersections 
between emergent public authorities and private markets. Accordingly, they have given financial 
regulation a legitimising knowledge base. 

88 Law Soc Co Law Com, op cit; ‘Comments on Finance Bill,’ Accountancy, July 1990, p 50. See also 
the work of the Special Committee of Tax Consultative Bodies (TCLB), a committee on which there 
are members from the Law Society, the Bar, the ICAEW and other accountancy professional bodies 
and others. The members attend in their personal capacities but consult their respective bodies, thus 
breaking the mould of self-interested lobby groups to some extent; TCLB, Recommendation on the 
Enactment and Amendment of Tax Legislation (London: Law Society, 1990). 

89 ASC, ED 55, Accounting for Investments (London: ASC, July 1990). 
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companies.’ The ASC, however, considered that the DTI’s interpretation of the 
law would give an illogical result. They put forward their proposal unamended and 
stated: 


At this stage, the ASC has not sought formal legal opinion on this matter. Instead, the proposals 
are being published in their current form to gauge the views of commentators as to whether 
the treatment proposed by the ASC is considered sound in conceptual terms and acceptable 
in practice, as the basis on which legal problems may be reviewed and resolved (para 1.18). 


Thus, the law is presented as producing ‘problems’ which stand in the way of ‘logic’ 
and which can be ‘resolved,’ perhaps, by obtaining ‘legal opinion.’®' The Company 
Law Committee’s response,” a detailed discussion of the proper interpretation of 
the provisions permitting specific requirements to be subjected to the true and fair 
override, fits the above analysis equally well. However, not only does the Company 
Law Committee’s memorandum take what may alternatively be described as a 
‘legalistic’ or a ‘realistic’ approach,” it then goes on to suggest that some of the 
proposals in ED 55 are also not in accordance with the accounting concept of prudence 
to be found in SSAP 2. Although lawyers recognise that accounting standards are 
not rigid rules,” their tendency will be to interpret them as far as possible as 
statutory provisions and, as discussed elsewhere, the courts may even evolve legal 
principles from accountancy roots in some contexts.” It is entirely predictable that 
a lawyer will see the definition of ‘true and fair view’ as a question of law upon 
which precedent can build up in order to provide guidance and certainty, as McGee 
argues in his contribution to this number. Equally, it is not surprising to find 
accountants interpreting this very same concept as a means of preserving freedom 
of manoeuvre in a field otherwise constrained by law.% 

In this way, there is truth in the depiction of the ‘true and fair’ and ‘form and 
substance’ debates as ‘territorial’ disputes between accountants and lawyers. Indeed, 
for certain ‘hard cases’ in accounting, the problem is as much about who is to decide 
as it is about finding the ‘correct’ answer. In this sense, the ‘debate’ about substance 
over form is as much about who is to be the final arbiter of economic reality or 








90 The debate is one about the nature of the special circumstances required before the true and fair override 
may be relied upon to take a company outside the specific requirements of the Companies Acts. See 
the contributions to this number by McGee, and McBarnet and Whelan on this point; also Freedman, 
Accounting Standards and the Law (1991) 88 LSG, 12 June, p 23 and 17 July, p 23. 

91 There are a number of examples of the ASC seeking Counsel's opinion to assist the process of standard 
setting. The best known is the Hoffmann and Arden Opinion on ‘true and fair’ discussed by McGee 
in this number and published in Accountancy, November 1983. See also ASC, SSAP, 9, Stocks and 
Long Term Contracts, revised 1988 version, appendix 3, para 6. Amounts ‘recoverable on contracts’ 
but not legally having the character of a due debt are to be classified under debtors, representing 
the ‘substance’ of the matter. This device clearly caused the Company Law Committee some concern 
(Law Society Memorandum on ED 40, 1987) but was backed by Counsel’s opinion, presumably 
precisely because its correctness as a matter of law was in doubt. This raises the strange possibility 
of it being argued that a court should be bound by Counsel’s Opinion, if SSAPs have the force some 
would suggest; see McGee, op cit. 

92 Law Soc Co Law Com, Comments on ED 55, Accounting for Investments, No 246 (London: Law 
Society, 1990). 

93 Realistic because the provisions under discussion are embodied in European Directives, and so unlikely 
to change, and because the Contact Committee set up under the Fourth Directive took a similar view. 
See Law Soc Co Law Com, ibid. 

94 See Vinelott J in Prudential Assurance Co Ltd v Newman Industries (No 2) [1980] 2 All ER 840. 

95 Freedman, ‘Profit and Prophets — Law and Accountancy Practice on the Timing of Receipts’ [1987] 
BTR 61 and 104. 

96 ED 55, op cit; ‘Moreover, [the true and fair concept] would give auditors flexibility. Accounting 
would ultimately be driven by the specifics of particular circumstances’; Hopwood, ‘Coming to Terms 
with European Influences,’ Financial Times, 28 March 1991. 
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substance as an issue of technical clarification,” and McGee’s discussion of the 
concept of ‘true and fair’ can be seen in this light. But as McBarnet and Whelan 
show, this territorial analysis gives only part of the picture. They describe what 
amounts to a ‘dialectic of control’ in which policy makers and legislators have shifted 
between formal and anti-formal conceptions of control. They argue that the appeal 
to ‘economic substance’ can be regarded as an anti-formalist strategy of closure, 
an attempt to co-opt decision making processes in hard cases. In general, McBarnet 
and Whelan articulate a position in which regulatory control, of either a formal 
or anti-formal kind, is always in some sense failing in the face of ‘creative 
compliance.’ Anti-formalism, invoked precisely to deal with an exploitative creativity 
in the interstices of formal rules, faces resistances of its own. Hence, legal and 
accounting control is a perpetual struggle in which ‘conceptual frameworks,’ rather 
than providing final solutions, are simply staging posts iñ an ongoing process. 
However, it is also important to note that this is not necessarily an impossibility 
thesis about regulatory control because an uncertain regulatory environment can 
constrain creative accounting indirectly. 

Both McBarnet’s and Whelan’s contribution and that of MacDonald analyse the 
different meanings given to ‘form’ and ‘substance’ in different contexts. Lawyers 
do not ignore substance but they have a lawyer’s conception of ‘reality’ based on 
legal rights and relationships, as might be expected. For some accountants, accounting 
substance may also differ from economic substance. MacDonald compares different 
possibilities for these ideas of ‘substance’ which in turn raises questions about how 
certain transactions are described. It is well known by philosophers of mind and 
action that events and intentions can be described in multiple ways to include or 
exclude certain consequences. In other words, the facts about a transaction may 
be uncertain. It follows that the question of whether to look at a series of transactions 
as a composite is not an issue of substance over form, but one of determining the 
appropriate factual description of the event. From this point of view, the concept 
of substance is a result of reasoning processes and cannot be invoked to guide them. 

MacDonald argues on this basis for a conceptual framework for accounting not 
so much to promote something called economic substance, but to determine appro- 
priate categorisations or descriptive possibilities. If we focus on the latter, then the 
‘substance over form’ issue will no longer have any interest. Whether its rhetorical 
function in the territorial battle between accountants and lawyers will become 
redundant is another matter, and it remains to be seen whether the conceptual 
approach to be adopted by the ASB will affect the terms of reference of this . 
interprofessional conflict. It is worth bearing in mind that, in territorial terms, the 
rhetoric of economic substance may be a threat to both lawyers and accountants.* 
As the contribution by Pope and Puxty suggests, innovations in financial engineering 
derive from an economics based knowledge which challenges the traditional historic 
cost convention of accounting. New bases for valuation introduce ‘alien’ expertise 
into the traditional territory of accountants and lawyers.” 





97 For an elaboration of this form of argument see Hopwood, ‘Ambiguity, knowledge and territorial 
claims; some observations on the doctrine of substance over form’ (1990) 10 British Accounting Review. 

98 The debate about the legitimacy of brand accounting techniques can be seen in territorial terms as 
the challenge of a new ‘marketing’ culture to traditional accounting. Interestingly, the concept of 
economic substance was invoked by the promoters of brand accounting. The opponents of this practice, 
largely the now defunct ASC, had argued for substance in other contexts such as lease accounting, 
but not here. Hence, it is vital to have regard to the interests at stake when the concept of ‘economic 
substance’ is invoked. It is by no means a self-evident concept. 

99 As Pope and Puxty point out, there may be instances in which different rules are needed for different 
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Notwithstanding the internal complexity of professional interests at stake in the 
regulatory process, the rise of lawyers and accountants can be portrayed as depoliti- 
cising and routinising issues in the name of bodies of expertise. However, as the 
contribution by Radford shows, although McEldowney is more equivocal on this 
point, the concept of value for money (VFM), although claimed by the profession 
to be ‘policy neutral’ as a concept developed through accounting processes, is far 
from being so. It is necessary for such technical expertise to claim to be above politics 

-since it is from this supposed neutrality that its political influence flows. The concept 

of VFM is similar to ‘true and fair’ in this respect in providing a platform for 
contesting expert territories, in this case between public administrators and a new 
managerialism in the name of economy, efficiency and effectiveness. Another parallel 
debate appears from Radford’s discussion of the Audit Commission’s voluntary code 
reflecting many of the same concerns as are expressed by McGee in another context; 
the Commission’s guidance ‘away from dependence on law and statute’ and ‘towards 
an approach based more on common sense and economic substance’ has a familiar 
ring to those concerned with accounting in the private sector, but the implications 
are potentially very different. 

The issue of ‘substance’ is firmly in the sights of the new ASB, for which it is 
the centre of gravity for a conceptual reorganisation of the approach to standard 
setting, as seen from the views of its chairman, Professor Tweedie, quoted above. 
Given McBarnet and Whelan’s thesis, there must be some question whether a new 
conceptual approach really will eliminate creativity as he requires. For example, 
in the case of ED 49 it is possible that the territory of dispute and negotiation will 
simply shift from the main body of the standard to the applicability of ‘application 
notes.’'© If this occurs, the issues of ‘substance’ and ‘true and fair’ will continue 
to be a battleground for the law and accounting professions. 


Professionalism: Specialisation and Fragmentation 


If questions of ‘substance over form,’ ‘true and fair’ and ‘value for money’ can 
be seen in part as territorial issues between accountants and lawyers, it is equally 
true that these territories are far from fixed. Indeed, they are in a process of continuous 
change and negotiation at significant points of contact with their environments. Thus, 
the categories of accounting and law are far from being internally homogenous, 
a point which is particularly relevant in terms of the status of the respective profes- 
sions. An accelerating process of internal differentiation has rendered the very idea 
of ‘professionalism’ questionable. Dezalay identifies the distinctive commercial 
pressures which are undermining traditional professional territories and creating 
intra-professional rivalries.” This emergent commercialism must simultaneously 





purposes, for example they would not expect tax law to be changed under their proposals; see also 
Freedman, 1987, op cit. 

100 ‘To endeavour to characterise complex transactions on summary analysis such as is inevitably provided 
by the application notes is simply to replace one formula with another.’ Law Soc Co Law Com, 
Comments on ED 49, Reflecting the Substance of Transactions in Assets and Liabilities, No 232 
(London: Law Society, 1990). 

101 See Dezalay, ‘The Big Bang and the Law: The Internationalisation and Restructuration of the Legal 
Field’ (1990) 17 Theory, Culture and Society, pp 279—293. For an exposition of the heterogeneity 
of the UK accountancy profession see Robson and Cooper, ‘Understanding the development of the 
accountancy profession in the UK’ in Cooper and Hopper (eds), Critical Accounts (London: Macmillan, 
1990). On the legal profession generally see Abel, The Legal Profession in England and Wales (Oxford: 
Basil Blackwell, 1988); Galanter, ‘Law Abounding: Legalisation around the North Atlantic’ (1992) 
55 MLR, forthcoming. 
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co-opt and transform traditional claims to an ethical basis for professional prac- 
tice. Hence an explicit commercial ethic lives uneasily beside the equally 
prominent rhetoric of public service necessary to sustain legitimacy.'™ 

This world is also one of increasing specialisation and fragmentation of professional 
practice. For example, the firm of Arthur Andersen recently separated its less 
profitable taxation and audit practices from its consulting activities; a process of 
fragmentation mirrored by the development of specialised ‘faculties’ by the ICAEW. 
As accounting and legal practices become more internally differentiated then new 
allegiances and partnerships emerge; lawyers and accountants have already joined 
forces in the area of corporate finance; non-accountants have taken up positions 
within accountancy practices and ‘cross-border’ recruitment gathers pace. Firms 
of accountants and lawyers have recruited from the Inland Revenue and the Customs 
and Excise; a development which has created considerable problems for the pay 
structures of these bodies. 

The intermixing of legal and accounting staff is likely to intensify with the formation 
of MDPs. Since the removal of statutory inhibitions by the Courts and Legal Services 
Act 1990,'™ there has been considerable activity and, whilst the Law Society still 
formally opposes MDPs involving solicitors, it is clear that it will not be able 
to hold out for long against the Office of Fair Trading. Indeed, the rules of the 
accounting supervisory bodies applying for authorisation under the Companies Act 
1989, which permit no more than 25% ownership of audit firms to pass into the 
hands of persons who are not registered auditors, were criticised as anti-competitive 
by Office of Fair Trading (OFT) Director General Sir Gordon Borrie, who recom- 
mended that firms be permitted to pass majority control to outsiders. Authorisation 
has now been given by the Corporate Affairs Minister to the main professional 
accountancy bodies on the basis of revised ownership and control rules, despite 
non-compliance with the OFT’s recommendations. '* However, it is clear that the 
professions will have to face up to scrutiny about anti-competitive practices and 
that the Law Society will not escape. Incorporation is now possible for accountancy 
firms, further facilitating the formation of MDPs, although there is little evidence 
of a rush to take advantage of this new form.'” In recognition of this, the DTI is 
now consulting on the possibility of introducing an exemption to the Companies 
Act rule that partnerships may not have more than 20 members, in order to permit 
the formation of MDPs in this mode.'® 

Support for MDPs is unevenly distributed.'” Dezalay’s illuminating comparative 
analysis of the prospects of MDPs probably understates certain intra-professional 
difficulties. For example, for both accounting and law firms in the UK there has 
always existed a tension between the regions and the large offices in London (manifest 





102 For example, in the promotional literature of the large firms, accounting and audit are often described 
as businesses. 

103 Ofcourse, whether it is ‘uneasy’ or not depends upon the relative development of an ethical discourse. 
In other contexts, such as France, the call to commercialism can be aligned with a broader ethic of 
national interest. See Walton, ‘French urged to compete abroad,’ Financial Times, 27 June 1991. 

104 s 66. 

105 ‘Society stands firm in face of proposals on MDPs,’ 88 LSG, 5 June 1991, p 5. 

106 DTI Press Release, 25 July 1991. 

107 Pincombe, ‘Accountants shun limited option to avoid limelight,’ The Independent, 21 August 1991. 

108 DTI Consultative Document, Proposal for a General Exemption Permitting the Formation of 
Multidisciplinary Partnerships with more than 20 Members, May 1991. 

109 Thus, LSG, op cit reports that the Law Society Deputy Vice-President believes the Society is reflecting 
the views of the profession as a whole in holding firm against MDPs, but ‘concedes there are smaller 
specialist firms, for example construction firms, who might disagree with the policy.’ 
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also within the regional structures of large firms themselves).'!° This makes it even 
more difficult to talk of a profession, especially where a growing number of practi- 
tioners feel ‘unrepresented’ by the professional body.''' Raw questions such as 
‘who or what is the profession?’ are prompted by these internal disagreements. 
Evidence for the claim that professions are heterogeneous entities embodying diverse 
groups of interests is also to be gleaned from recent merger activity both at the 
level of firms and professional associations. The failure of the Scots and English 
accountancy institutes merger initiative leaves the UK still with a confusing plethora 
of bodies. Perhaps more confusing, especially in an international context, has been 
the wave of merger activity amongst the larger firms. 

In the UK, Deloitte Haskins and Sells merged with Coopers & Lybrand but this 
did not apply internationally. In the US and elsewhere, Deloitte merged with Touche 
Ross. The result of this is that Touche Ross in the UK cannot use the ‘Deloitte’ 
name to describe its international firm but only the initials ‘DRT.’ To say the least, 
clients have been puzzled by these developments; some like Cable and Wireless 
have found themselves ‘dropped’ by their auditors in favour of bigger fish." 
Overall, the collapse of the ‘Big Eight’ into the ‘Big Six’ has served to increase 
the gap between large multinational firms and smaller general practices. Coupled 
with these developments has been a growing sense of economic crisis within 
accounting firms, hitherto insulated from such matters. Similar pressures exist in 
the legal profession, especially where expansion was premised upon an expanding 
commercial and private property sector. These conditions of contraction are new 
to the accounting and legal professions; it is not surprising that they should stimulate 
a new commercialism and thus increase pressure for MDPs. However, the relative 
strength of the “Big Six’ serves to heighten the fear of the UK law firms that MDPs 
will be dominated by accountants and increases Law Society resistance to these 
developments.! 

In addition to internal professional divisions along lines of geography, size and 
relative proximity to policy, there are also more obvious differences in terms of 
specialisations both within and between accounting and the law. There is nothing 
necessarily ‘natural’ about the professional location of particular specialist practices. 
For example, in France and Italy insolvency work is firmly controlled by the legal 
profession, whereas in the UK it remains the province of accountants, despite recent 
legislative changes. The position of tax as a ‘body of knowledge’ has already been 
mentioned and provides an interesting example of the competitive process for control 
between the Institute of Taxation (IoT) and the ICAEW. For a number of years 
the former has occupied the position of the premier tax practitioner body. The 
membership, considerably smaller than the ICAEW, comprises ‘tax practitioners’ 
who seek recognition for their special expertise in the form of a higher tax qualifica- 
tion. The members of the IoT are, in fact, mainly accountants and lawyers for whom 
ATU (associate membership of the IoT) is usually a second qualification. In this 
sense, it is odd to talk of a tax profession separate from both these professions. 


110 Evident in the case of the legal profession throughout the debates on conveyancing. 

111 See ‘Call for Democracy,’ Accountancy, June 1991, p 10. 

112 The new firm of Coopers & Lybrand Deloitte found that it could not audit both Cable and Wireless 
and British Telecom for reasons of professional ethics. Faced with a choice, the more lucrative consulting 
contracts with BT won the day, a move that did not please Cable and Wireless. See ‘C & W audit 
dropped by merged firm,’ Accountancy Age, 21 June 1990, p 3. 

113 See the contribution by Dezalay to this number and LSG, op cit, citing the words of the Law Society’s 
Deputy Vice-President, “There are ethical objections when legal functions are carried out by organisations 
concerned to develop commercial profits.’ 
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Significantly, the IoT membership is dominated by accountants, a fact reflected in, 
and no doubt determined by, the highly computational orientation of the 
examinations. !'4 

In 1990 the ICAEW initiated proposals for its own tax faculty which, despite claims 
to the contrary, was a clear challenge to the hegemony of the IoT. Indeed, there 
was a level of acrimonious exchange in the professional press on this matter.''5 
Two related developments illustrate the significance for a ‘profession’ of both a 
body of knowledge and a relevant practitioner base. Firstly, the IoT increased the 
legal content of its syllabus; a move not unrelated to a potentially declining clientéle 
from the accountancy profession.''* Secondly, the IoT also initiated a lower tier 
of qualification for ‘accounting technicians’; again an appeal to a different 
clientèle." For its part, the new ICAEW tax faculty has had to deal with the 
problem of membership and whether or not this is to be restricted to ICAEW members 
or not. The Law Society is now also considering the question of specialist 
qualifications and panels. Not surprisingly, taxation is an area high on the agenda. 

Given a picture of professional fragmentation via competition in the domestic 
context of the UK, what are the prospects for the all-purpose, mobile Euro- 
professional? Mutual recognition of professional services, in which, for example, 
accountants from one member state may practise in another, subject to an aptitude 
test, raises a number of broad questions about the knowledge base of different forms 
of expertise. That accounting skills, which are relatively autonomous from the law, 
should be more portable between cultures than, say, tax law, may seem an obvious 
fact, but why? Is it because accounting, as an abstract calculus, has managed to 
escape the specific cultural orbit in which the law moves, and has thereby rendered 
its culturally specific origins invisible? Certainly, but this is an ambiguous success 
in the context of mutual recognition in which ready portability between cultures 
implies a replicability which may undermine a UK accounting elite by sheer weight 
of numbers. In the context of the mutual recognition of legal services there seem 
to be large obstacles, particularly in France as compared with other EC states. Despite 
pressures for internationalised practices to service multinational companies and an 
EC Directive on Mutual Recognition of Diplomas, local monopolies may be jealously 
guarded. This is especially the case where there is a culturally different organisation 
of professional knowledge in which key categories, particularly the definition of 
a ‘lawyer,’ may vary.''’ However, the Law Society’s opposition to MDPs is not 





114 Lawyers, even from City firms’ tax departments, are unlikely to become involved in computational 
work. Rather, they will be concerned with tax structuring and planning — areas in which the law 
firms have taken an aggressive approach to the market. 

115 In a communication to members in November 1990, the IoT expressed regret at the potentially ‘divisive’ 
nature of the ICAEW proposals. 

116 See Taxation Practitioner, January 1991, p 16. 

117 See Taxation Practitioner, June 1989, p 225. 

118 See Rice, ‘Difficulting in defining a European legal eagle,’ Financial Times, 11 February 1991. Rice 
points out that ‘notaries’ are not ‘lawyers’ for the purpose of EC law. Given the greater hierarchical 
distribution of legal functions in continental Europe as compared with the UK, as noted in the contribution 
by Dezalay, then mutual recognition faces obvious difficulties. The problems for UK accountants 
are less of this definitional nature, though ambiguities exist, and more to do with what has been called 
‘training arbitrage.’ In particular, bright German students would have an obvious advantage in becoming 
chartered accountants and facing one qualifying examination as a route into the German profession, 
rather than becoming Wirtschaftsprifer directly. Ironically, both countries fear this development for 
the same reason; the devaluation of the qualification. See ‘Heading for the dawn of the Euro accountant,’ 
Financial Times, 20 December 1990. For a more direct comparison of the German and UK training 
routes see Nicholson, ‘The German Profession Interpreted,’ Accountancy, August 1991, p 58. Other 
members have been perceived as dragging their heels on implementation of the Mutual Recognition 
Directive. See ‘Recalcitrant states threatened,’ Accountancy, June 1991, p 9. 


790 


November 1991] Law and Accounting 


duplicated by opposition to MNPs (multinational partnerships) which it is planning 
to permit from January 1992, and one breaking down of barriers is likely to lead 
to another. Partnerships or other networks such as European Economic Interest 
Groupings are being formed by lawyers so that local expertise can be used, thus 
dealing with the problem of non-portability of law. 

Hence, underlying this fourth theme concerning the fragmentation of professional 
practice for both lawyers and accountants are profound transformations in their 
respective bodies of knowledge. The international and interdisciplinary nature of 
these transformations must pose questions as to the continuing relevance of UK 
systems of legal and accounting education. 


Conclusions 


This overview of the relationship between accounting and the law has identified 
four general themes about the respective professions, their interests and associated 
bodies of knowledge; the regulation of financial reporting; the role and liability 
of auditors; the nature of ‘substance’ and the future of professionalism. In all four 
areas accounting and legal practice can expect much change. This will have an impact 
not only on the way the professions are regulated but also on the form of financial 
regulation and its content. Territorial disputes will shift; priorities will change; new 
‘professions’ may arise. Whilst some of these changes should increase mutual 
understanding between lawyers and accountants, increased specialisation and sharper 
competition pull in other directions. As some barriers break down, others go up 
and there will be new disputes and conceptual debates. 

In our view, this special issue of the MLR is not intended merely to observe and 
speculate upon these developments, but to provide a modest intervention in them 
in order to promote a greater understanding between disparate groups. Taken 
together, the contributions suggest that such an understanding can only develop on 
the vacant site of more traditional and educationally engrained patterns of thinking 
about law and accounting. In this sense we hope that they will make for uncomfortable 
reading. 
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Territorial Battles and Tribal Disputes 
Yves Dezalay* 


In Europe, as in the United States, the resurgence of debate on the diversification 
of professional practices coincides with an intensified internationalisation of trade. 
It is as if the lines of demarcation between the spheres of competence of different 
forms of know-how are called into question as an indirect effect of the opening 
up of national frontiers. Nonetheless, even if the problem is basically similar, it 
is taken up very differently on either side of the Atlantic. Europeans pose the problem 
in terms of multi-disciplinary partnerships (MDPs), whereas North Americans seem 
only to envisage the possibility of law firm affiliates. Comparative analysis of these 
debates illustrates Abbott’s theses! on the contingent character of the domains over 
which different kinds of know-how have ‘jurisdiction.’ 

The impassioned nature of the confrontations over the question of multidisciplinarity 
is a result of the strategic position of the phenomenon in the competition between 
different professions for a dominant position within the rapidly expanding international 
consultancy market. This market, where the rules of the game are still very imprecise, 
offers ample opportunities for different professions to challenge the distribution of 
roles resulting from different national histories.2 The immense restructuring 
process which affects industrial and commercial enterprises has its equivalent in 
the professional domain.? As with the discovery of colonies in earlier times, the 
opening up of new markets gives rise to fearsome appetites for power. In this vast 
game of musical chairs which affects the whole of the professional system, it was 
the accountants who gave the starting signal, no doubt because they were ‘poor 
relatives’ with most to gain from the upheaval. The big audit firms were the instigators 
of the ‘supermarket strategy,’ by which elite accountants hoped to conquer part 
of the market and some of the social presige that hitherto had been the privilege 
of lawyers. As evidence for this ambition, which is one of the strongest motivating 
forces of their drive to expand, one can cite a text written at the request of those 
who see themselves as the ‘spearhead’ of the French accountancy profession and 
whose practices operate on the Anglo-Saxon model.* The lawyers responded to 


* Centre de Recherche Interdisciplinaire de Vaucresson, Paris. Translation from the French by Graham 
Burchell. 


1 Abbot, The System of Professions: an Essay on the Division of Expert Labor (Chicago: University 
of Chicago Press, 1988). 

2 Thus, according to a Parisian advocate, the interest of the European market for the audit conglomerates 
is also that it allows them to break out of the division of labour which, in North America, restricts 
them to narrowly defined and subordinate technical tasks. ‘When they landed here ... they realised 
quickly that there was no-one opposing them. Then, ... they occupied the terrain. Already they have 
conquered the domain of the daily legal management of enterprises. They have firm bridgeheads in 
taxation thanks to the consultancies they control, and they have their eyes on the more sophisticated 
legal products.’ 

3  Dezalay, ‘Juristes purs et marchands de droit: division du travail et aggiornamento dans le champ 
du droit’ (1990) Politix 10—11. 

4 Noyelle and Dutka, ‘The economics of the world market for business services’ (1986) University of 
Chicago Legal Forum. 

5 Association technique des cabinets d’audit et de conseil (ATH), L'empire des chiffres: l'information 
financière, l'audit et la comptabilité (Paris: Fayard, 1985). This is a text that audit professionals from 
across the Channel would doubtless not disown, at least not in its essentials since their better, longer 
established place in the business community would incline them to be more moderate in their arguments 
than their French colleagues, who are not so well-off and so more vehement in the expression of 
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this offensive with varying degrees of determination and success according to their 
status, and thus the resources they commanded, within the field of power. 
However, this counter-offensive policy, presented by its promoters as an imperative 
of survival, is far from having unanimous support. Partisans and opponents of the 
strategy of diversification confront each other essentially on the terrain of profes- 
sional ethics. Both camps propose a definition of professional excellence in con- 
formity with their ambitions and interests: one places a premium on the quality of 
service given to clients, and emphasises that bringing together several skills within 
a single organisation has the advantage of enabling it to resolve increasingly 
complex problems; the other replies that this juxtaposition of skills within ‘super- 
markets for business services’ corresponds above all to the logic of profit, and risks 
speeding up the commercialisation of expertise that destroys the basis on which 
the specificity and social value of the different professions have been formed. 
These broad desires on the part of consulting firms to extend their sphere of 
competence coincide with a generalised challenge to the traditional view of the 
professional model in which efficiency and profitability take precedence over 
collegiality. The policy of diversification is inscribed in a more general context of 
competition exacerbated by internationalisation and deregulation. The principal sellers 
of services throw themselves into a race for massive expansion in order to occupy 
a dominant position in the world market and in doing so they radically reform their 
mode of management and strategy of commercialisation both to gain market share 
and to reap the profits likely to attract elite producers of services. To survive the 
dismantling of national cartels, producers of expertise, just like their clients, must 
acquire a critical size and utilise all the resources of the new technologies of marketing 
and management. For these reformers, the experts (les clercs) must leave their 
cloisters and become businessmen.® To these iconoclastic arguments, the temple 





their demands. In fact, these professionals of numbers do not hide their desire to take advantage of 
an historical conjuncture favourable to the promotion of their ambitions, and to substitute ‘The empire 
of numbers’ for the ‘republic of letters’: ‘the tide has turned in the immemorial battle between numbers 
and letters’ (p 31); ‘Letters were honoured, numbers held in low esteem’ (p 216); ‘For a long time 
... the republic of letters seemed irremovable. It can even be seen as one of the pillars of the State 
since for most of the time the State’s commands were in the hands of this republic’s citizens, the 
forums occupied by its adepts ... at the top, the exercise of power was the preserve of advocates 
who, especially when from the South, were fiercely subject to the royal-word (verbe-roi)’ (p 24). 
In 1950, the expert-accountant had no social status whereas the advocate and the notary did. 
Accounting expertise was regarded as a craft which provided practitioners with a derisory standard 
of life. ‘Today the occupation has changed completely. It is no longer the same. From being precarious 
the standard of life has become comfortable, thus giving accounting professionals access to social 
status at the same time’ (p 217). The ‘shiny sleeved’ accountant, object of ironic commiserations from 
the ‘noble professions’, has been replaced by ‘multinationals providing the business community with 
all kinds of service’ (p 108), and whose ‘role henceforth in the establishment, and in the system of 
economic, industrial and commercial politics, should not be underestimated’ (p 140). The award of 
the Nobel Prize, in 1984, to an academic specialising in research into public accounting, demonstrated 
to accountants ‘the strength and credibility of the empire of numbers’ (p 33 and p 34). But their principal 
asset is the internationalisation of trade, since ‘accountancy law is above States’ (p 34), and they see 
themselves as being in the best position to create the embryo of the new ‘magistrature of number’ (p 136) 
that has been made necessary by economic developments which they welcome. For the Anglo-Saxon 
situation see: Jones, Accountancy and the British Economy (London: Batsford, 1981); Leyshon, Daniels 
and Thrift, Working Paper on Producer Services Vol Two: Large Accountancy Firms in the UK: 
Operational Adaptation and Spatial Development, and Vol Three: Internationalization of Professional 
Producer Services: The Case of Large Accountancy Firms (Lampeter: St David’s University College; 
Liverpool: University of Liverpool, 1987—1988); and Montagna, Certified Public Accounting. A 
Sociological View of a Profession in Change (Houston: Scholars Book Co, 1974). 
6 ‘Allowing himself a little indulgence, Brandon Gough (Senior Partner at Coopers and Lybrand) explained 
why Coopers has become a successful multidisciplinary practice. One reason, apparently, is that the 
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guardians reply that, by giving up that which constituted their specificity, professionals 
risk losing their legitimacy and their independence.’ 

This controversy between innovators and guardians of tradition thus appears as 
a new episode in that ‘quarrel between the ancients and the moderns’ which is 
constitutive of every field of symbolic production® because it is fundamental to the 
actualisation of their power of domination.’ It contributes to a renewal of 
orthodoxy that is as imperceptible as it is real, through the gradual incorporation 
of the demands of an avant-garde that is more reformist than heretical. Paradoxically, 
these internal conflicts are fundamental to the autonomy of professional domains: 
they allow ‘expert’ professionals to manage among themselves the necessary 
compromises between tradition and innovation by distancing themselves from the 
social stakes; to ‘change with the times’ while preserving a social authority sanctioned 
by time. To analyse these debates it is thus necessary to take into account the external 
dynamic of competition between different forms of know-how, as well as the internal 
structural characteristics which determine the strategies of each of the principal 
protagonists. These different aspects are examined in turn below. 


Territorial Competition in the Market for Intermediaries 


Before looking in detail at these offensives and counter-offensives, it is necessary 
to examine critically the professional ideology which, by insisting on the specificity 
of different forms of know-how, strives to deny the existence and very possibility 
of such competition. Within this ideology lawyers are, by definition, advocates, 
the strict defenders of their clients’ interests; by the same token, audit specialists 
are ‘experts’ from whom a technical and objective point of view is expected.!° In 
their specific roles, each form of know-how corresponds to a distinct social need. 





firm has learnt that while competition may be uncomfortable for the profession it is good for the client. 
Gough explained: “Competition has made us re-examine our attitude to clients; to accelerate development 
of our existing services; to search for new opportunities. All that is good for the client — and eventually 
good for us too”. Independence and professional integrity need not be sacrificed on the back of business 
diversification. The Law Society should listen to Gough when he ways “we see ourselves as a business, 
not as a priesthood.” that may be the crux of the matter.” Richard Wachman, “Will lawyers sacrifice 
their professional vows?’ (1989) Accountancy Age, 30 March p 2. For a fuller summary of this debate 
on ‘The future of the legal profession’, see ‘Clash of ideals on one-stop shopping’ The Times, 14 
March 1989. 

7 See, ABA Litigation Committee Report, Ancillary Business Activities of Lawyers (June, 1989): ‘Law 
firm diversification, with the resulting problems of overreaching, conflict of interest and scandal can 
only serve to make the public more distrustful of the legal profession at a time when the public 
increasingly views lawyers as more interested in wealth than in justice’ (p 9); ‘This loss of 
professionalism and the blurring of distinctions between law and business will likely lead to the bar’s 
loss of its right to self-regulation and its exclusive franchise over legal counselling and lawyering. 
When lawyers invade the business of bankers, realtors and economists, state legislators may sanction 
the invasion of non-lawyers into areas traditionally the province of trained and qualified professionals’ 
(p 10); ‘The ethical rules against non-legal law partners and fee-splitting with non-lawyers have long 
provided protections against the unauthorized practice of law’ (p 13). 

8 Bourdieu, ‘Genèse et structure du champ religieux’ (1974) Rev. Franc. de Socio. XI. 

9 Dezalay, op cit. 

10 It is worth noting the ambiguity, if not implicit contradiction, in arguments of this type where each 
party claims objectivity, while simultaneously claiming that they are the best defenders of positions. 
These arguments are commonly reversible depending upon the positions occupied in this or that market. 
Thus, a solicitor opposes multi-disciplinary partnerships by stressing ‘the accountant’s essential 
subjectivity of approach to problem solving as opposed to the lawyer’s objective analysis. Lawyers, 
by training, are extremely sensitive to conflict of interest. Their loyalty is to their client, first and 
last. Other professions appear not to have had that extreme sensitivity.’ Greenwood, ‘One-stop shopping 
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From this point of view, the ‘border incursions’ currently visible are only symptomatic 
of a temporary disturbance which can easily be corrected if the public authorities 
really want to bring the offenders back into line." 

To remain within the limits of these ideological postulates would be to forget 
that the jurisdiction of a professional group over the territory of its activity is no 
more than the product of its history. As Abbott has shown,” this bond is the object 
of permanent challenge. Different professions endeavour to construct or, more 
exactly, to ‘reduce’ complex, polymorphous and changing social problems into a 
‘need’ which, precisely, calls for the kind of treatment they alone can provide because 
they control the know-how on which it is based. Each of these professional categories 
thus seeks to define its own territory; each uses the same pretext in striving to secure 
exclusive control of this territory for itself through a ‘learned’ discourse. The latter 
establishes a natural and necessary ‘jurisdiction’ where in fact there is no more than 
a contingent, constructed and precarious link. 

Obviously, when practices are defended by a legal monopoly, as in the case of 
representation in the higher courts,” or the auditing of accounts, there can be no 
inter-professiona] competition. But such cases are relatively exceptional: an area 
like business consultancy abounds in examples of ambiguous situations where 
demarcation lines are contested because they are imprecise or have moved in the 
course of history. Certain ‘problems’ or ‘needs’ have disappeared, or have been 
transformed, as a result of technological or political developments.'* Others have 
been ‘left fallow,’ more or less deliberately, by the profession from which, 
theoretically, they arose. This is the case for tax law consultancy which, for a long 
time, was disdained by top European lawyers and which, as a consequence, was 
progressively appropriated by accountancy firms." In addition, it is difficult to lay 
claim to other activities, like those of the broker or middle man,'* on the grounds 





for trouble’ The Times, 23 May 1989. Inversely, in an area of exacerbated competition, as where 
the techniques of ‘off balance sheet’ financing have been used: ‘Accountants have tended to characterize 
the lawyers as being on the side of the (devious) off balance sheet financiers, while presenting themselves 
as the (morally upright) custodians of truth and fairness.’ Paterson, ‘Accountants and lawyers — 
cooperation or confrontation?’ (1988) International Financial Law Review p 15. 

11 These are not just words. Projects for restructuring the profession, conceived by the Paris Bar, mean 
to check the accountants’ offensive in the area of legal counselling in the name of the users’ protection. 
‘An audit practice which monitors (contrôle) cannot also function as the advocate who advises.’ Lafarge, 
‘La politique du courage’ Le Monde, 10—11 September 1989. 

12 Abbott, op cit. 

13 Even this monopoly can be challenged: ‘In accountancy firms there is a huge data bank of knowledge. 
In many cases, we would be as good as advocates.’ ‘The accountant as advocate’ The Accountant, 
August 1989, 

14 Thus, information technologies have rendered the keeping of physical books of account obsolete by 
obliging ‘accountants with shiny sleeves’ to turn to new practices. Abbott, op cit p 215. 

15 The six principal British audit firms boast of bringing together 5600 taxation experts (jiscalistes), 
against around 150 for the six biggest City law firms. This deficit for the lawyers is not negligible, 
since this strategic market, the key to all modern financial engineering, is estimated to be worth some 
500 million pounds for Great Britain alone. See MacEarlean, ‘Sparring partners in the tax ring’ The 
Lawyer, 11 September 1990. On the continent, this activity was originally the prerogative of less 
respected practitioners cut off from, or on the fringes of, the legal profession, facilitating their later 
absorption by the audit conglomerates. On the history of the French firm Fiduciaires de France (now 
part of the international practice of KPMG Peat Marwick Mitchell), who are at the heart of the current 
conflict, see Stoakes, ‘The shadowy world of legal consultants’ international Financial Review, May 
1986. 

16 These intermediary, broker functions were for a long time the prerogative of a sort of business 
aristocracy, in which bankers figured prominently, or of the leaders of employers’ organisations. See 
Attali, Un homme d'influence: Sir Siegmund G. Warburg (Paris: Fayard, 1985); Ferris, Gentlemen 
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of a specific knowledge. Yet these activities are as profitable as they are essential 
to the maintenance of a professional group’s social authority. 

If, almost everywhere in Europe, lawyers feel and say they are threatened," it 
is primarily because they fear increasing competition from others for those functions 
of adviser, legal representative (mandataire) and broker (courtier) that they exercise 
in the margins of their judicial and jurisdictional activities. There is a reciprocal 
relation between explicit jurisdictional activity and the performance of these diverse 
services; the legal authority of these professionals gives them status as ‘notables’, 
while the social resources which they gain from this position reinforces the authority 
of law. Their mediating role within forms of conflict enables them to sustain a 
jurisprudential process of textual reinterpretation which plays a major part in the 
social legitimacy of the law. The prosperity of lawyers as ‘legal merchants’ thus 
conditions the prosperity of the whole domain. It is through their activities as 
intermediaries that the demands of economic agents feed the endless work of exegesis 
and to which, as the guardians of dogma, they devote themselves. One can well 
understand their anxiety at the prospect of being eliminated from or marginalised 
with respect to, such a business consultancy market. 

The potential loss is felt more acutely to the extent that, for some years, this 
advisory market has seen a rapid expansion as a result of the opening up of national 
frontiers. Increasing economic competition and accelerating innovation have 
encouraged business leaders to seek external specialists in order to inform themselves 
and to elaborate new commercial or financial strategies. Moreover, a context of 
active economic and financial restructuring involving the suspension or reorganisation 
of business activity and an accelerating movement towards concentration, represents 
an almost inexhaustible source of ‘top of the range’ activities for these professional 
intermediaries.'* It is no longer simply a matter of evaluating, formalising and 
verifying the exchange of goods and services; nowadays entire enterprises are objects 
of trade, either as a result of difficulties or, conversely, because of a policy .of rapid 
expansion through acquisitions. These developments produce a complex range of 
financing, marketing, taxation and human management problems which are either 
part of the existing competence of the various professions of business consultancy, 
or stimulate the rapid acquisition of such expertise so as not to forgo the profits 
that give a glitter to this new market. Newly visible opportunities emerge and the 


of Fortune: The World’s Merchant and Investment Bankers (London: Wiedenfeld and Nicholson, 1984); 
and Sampson, The Money Lenders (London: Hodder and Stoughton, 1981) p 238. Some of the senior 
partners in the big Wall Street law firms also reached this position of influence, thanks to their familiarity 
with the financiers of the big investment banks and the corridors of political power. ‘Often the lawyer’s 
special knowledge is cosmopolitan; the lawyer has not only pierced the veil of legal mysteries but 
also has access to persons and milieux exotic to the relatively provincial client ... Wall Street lawyers 
throughout much of this century, for example, knew their way around Europe and banking circles 
and served as intermediaries between manufacturing clients and New York and foreign financial 
communities.’ Gordon, ‘The Independence of Lawyers’ (1988) 68 Boston University Law Review 1 
p 37. As an example, see the chapter devoted to John Foster Dulles by Lisagor in Lipsius (ed), A 
Law unto Itself: the Untold Story of the Law Firm Sullivan & Cromwell (New York: Morrow, 1988). 

17 According to Me de Ricci, President de la Commission Consultative des Barreaux Européens (CCBE), 
‘The big Anglo-Saxon accountancy firms have launched a veritable offensive on legal consultancy 
in Europe’ in order to win for themselves ‘an extraordinary deposit of potential profits which until 
now have only been very partially exploited.’ ‘Les nouveaux dinosaures’ Gazette du Palais, 23—24 
September 1988. 

18 Dezalay, ‘Les professionnels des affaires et la régulation internationale du marché des entreprises’ 
(forthcoming) Revue Politique et Management Public. 

19 Dezalay, ‘Le droit des faillites: due notable à l'expert. La restructuration du champ des professionnels 
de la restructuration des entreprises’ (1989) Actes de la Recherche pp 76-77. 
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diverse professional categories hasten to reconstitute both their know-how and their 
image, in order to anticipate and respond to this potential demand. 


The Offensive of the ‘Poor Relatives’: Accountants 


In the 1960s, audit specialists began to appropriate greater responsibilities by arguing 
that they were the professionals best placed to advise business leaders on strategy 
and to make objective judgements on the risks and opportunities of envisaged 
transactions. To support their claim they made use of a valuable asset: a good 
knowledge of taxation practice backed up by a long-standing familiarity with the 
fiscal bureaucracies. In an increasingly competitive economic environment with 
reduced margins, the profitability of a transaction very often depends on the tax 
cost. But this is far from being fixed inalterably in advance. The diversity and 
complexity of national legislation provides managers with ample opportunity for 
avoidance,” especially if they have good tax advisers and follow their advice when 
structuring future transactions. Through their ability to construct tax devices,?! 
which make it possible to minimise tax demands by exploiting loopholes in the 
law,” accountants have gradually succeeded in occupying the position of 
consultants to economic leaders. Their presence at the inception of a transaction, 
which they help to structure, ensures that they are well-placed to sell other services 
such as marketing, corporate financing or management; services which seem to follow 
necessarily. Their technical knowledge is thus a basis for a position of power which 
provides considerable fringe-benefits, whether in fees, prestige or influence. These 
indirect and non-material profits are not negligible for an activity which depends 
entirely upon human capital. Reputation, and the related network of connections, 
carry considerable weight in attracting new clients or recruiting personnel. Moreover, 
these two levels are indissociable in an industry for human resources: it is the glamour 
of a direct relation with prestigious clients that enables the ‘Big Six’ to attract the 
most ambitious recruits, those best endowed with educational and familial capital. 
Corresponding to this, the audience and fortune of these big firms in the field of 
economic power depends on their ability to attract and retain future ‘stars’, those 
judged to be ‘high-flyers’; these are the individuals most likely to be successful 
in transforming a baggage of technical expertise into the symbolic capital of influence. 

Accountants, the latest arrivals on this road to power, quite naturally rediscover 
the political strategies of those who preceded them — lawyers and bankers. The 
function of intermediary cannot be taken for granted, it is a position that has to 
be won through judicious investment in the institutional field. Following the example 
of the Wall Street law firms who, after the Second World War, recruited the 
‘architects of the New Deal’ in order to benefit from their experience in, and contacts 
with, the new public regulatory bodies,” the audit conglomerates looked to 
functionaries of the fiscal administration (or of local authorities). This circulation 
of experts, often interpreted as a ‘capture’ of the regulators, must also be seen as 








20 Picciotto, ‘Slicing a shadow: business taxation in an international framework’ in Hancher and Moran 
(eds), Capitalism, Culture, and Economic Regulation (Oxford: Clarendon Press, 1989). 

21: See the chapter ‘The Great American Tax Shelter’ p 130 et seq in Stevens, The Accounting Wars 
(New York: Collier, 1985). 

22 McBarnet, ‘Law, policy and legal avoidance: Can law effectively implement egalitarian policies?’ 
(1988) 15 Journal of Law and Society 1. 

23 Auerbach, Unequal Justice: Lawyers and Social Change in Modern America (Oxford: Oxford University 
Press, 1976). 
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an investment in social capital. On the basis of their acknowledged expertise, these 
big consultancy enterprises frequently lobby governmental agencies when fiscal 
reforms are being prepared, a process which may sometimes shade into an advisory 
role. Consequently, they are well placed to function as intermediaries between their 
clients and the State bureaucracy. Notably, these consultancies can capitalise on 
this position when, in advance of finalising a transaction, enterprises require a ‘private 
ruling’ or ‘clearance’ from the relevant administration confirming the legality of 
the legal-fiscal arrangements which have been devised for them.” 

This intermediary activity is not limited to relations between the private sector 
and the State bureaucracy; it extends also to other professional partners with whom 
business enterprises collaborate. After serving as sub-contractors vis-à-vis investment 
banks, to whom they supplied the necessary manpower for valuation and detailed 
technical support work for large transactions, the ‘Big Six’ then launched themselves 
on the market as financial middlemen. As a matter of priority, these ‘merchant 
banking-accountants’ addressed themselves to a clientele of small and medium-size 
enterprises disconcerted by the mysteries of the financial market. They were ready 
to place their confidence in a familiar figure, the accountant, once they were 
convinced that he was well-received in the small world of financial operators and 
had mastered the latest fashionable technologies like those of ‘corporate 
financing.’*> By adding this string to their bow, the financial services 
conglomerates henceforth operate on three registers: as technician, sub- 
contracting for investment bankers; as intermediary acting as ‘go-between’ for clients 
seeking introductions on the financial market; and finally, they are quick to offer 
their own services in the search for partners in mergers and acquisitions, for the 
preparation of financial plans, for the valuation of assets and other related activities. 

Wearing a number of different hats is an essential component of the power of 
these experts: their technical know-how enables them to rise to the rank of ‘notables’, 
of ‘power brokers.’ One can see how difficult it is to defend this double game by 
appealing to a strict definition of roles: success arises precisely from a constant 
breaching of established lines of demarcation between bodies of knowledge and the 
political domain of the enterprise. By virtue of this structural fuzziness, territorial 
disputes or skirmishes within and for the consultancy market are both incessant and 
diffuse. Only rarely do they take the form of massive head-on confrontations between 
different kinds of know-how which mobilise all their institutional and political 
resources to assert their competence on a particular type of problem. Moreover, 
strategic positions are defined more as a function of the significance of associated 
prizes and prestige,” than by reference to a specific technique. The stratification 
of the consultancy market between large and small deals, and between large and 











24 Stevens, The Big Eight (New York: Collier, 1981). 

25 See ‘Invasion of the fee snatchers’ Banker, September 1988; ‘Cutting up the corporate finance cake’ 
Financial Decisions, November 1988; Kom, ‘When accountants function as brokers’ New York Times, 
15 January 1989; and ‘Merchant-banking accountant, Aiming low’ The Economist, 27 May 1989. 

26 This game is, moreover, often criticised, and by those from within their own ranks also. These 
organisations are in themselves a sort of microcosm of the professional domain. Among their personnel 
one finds all the different positions, from traders, in favour of a policy of diversification, to specialists 
of accounting techniques who, as good guardians of the temple, warn their colleagues against the 
risks of adventurism. ‘Scorers and players have different duties and aptitudes which cannot be safely 
intermingled ... There is a difference between being a member of a team and being a team leader. 
The tendency of accountants to want to become team leaders is what I am unhappy about.’ D. Carter, 
partner with Peak Marwick, quoted in ‘Invasion of the fee snatchers’ op cit p 15. 

27 ‘There is a certain overlap in corporate finance when the job done by accountants is essentially the 
same as merchant banks. Given that, there is some element of creeping competition, but it is often 
overplayed. Typically, there is only competition at the smaller end of the market and merchant banks 
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small clients, is ‘translated’ in the professional domain into a hierarchy in the quality 
of service and practitioners. As Heinz and Laumann” have shown with reference 
to the Chicago bar, the prestige of a specialism and the renown of its practitioners 
are strictly correlated with the social and economic position of the clients. This 
correspondence does not result from some mysterious social logic but is the effect 
of the simple play of personal affinities. Professional know-how is inseparable from 
an ability to mobilise networks of personalised relations. At this level, technical 
competence, supposedly more or less mastered by all, matters less than a shared 
‘taste’ in leisure and culture, less than membership of more or less elitist clubs or, 
in short, less than a set of personal characteristics and behaviours by which the 
discreet but effective barriers separating different fractions of the dominant class 
are made both visible and operational: 


Small deals and big deals are by no means the same. At a certain size, the nature of the problems 
changes completely. The store and the large enterprise do not occupy the same world. Being 
responsible for [mergers and acquisitions] for twenty years at Touche Ross does not do you 
any good for dealing with the market for big [takeovers]. The rules of the game are very 
different. The people you have to mobilise or convince — bankers, businessmen, politicians 

.. — are not only not the same, but they do not move in the same circles. If you want 
to work at the top level, that of the big businesses, you must have credibility, and for this 
you have to prove yourself. It is not a skill learned at school ... you have to be introduced.” 


This mode of segmentation of the market for intermediaries hardly restrains 
territorial appetites. The borderlines between big and small businesses, between 
the establishment and newcomers, are not fixed once and for all. This is especially 
the case when takeovers accelerate the renewal of the ruling class. This pursuit of 
social promotion through a tactical alliance between subordinates is the explicit 
strategy of the accountancy professions.” The social climbing ambition of these 
newcomers is backed up by the skills and connections they acquire as sub-contractors 
in large transactions. In fact, even if big businesses remain the monopoly of an 
elite comprising a small core of merchant banks and big law firms, this elite has 
no choice but to turn to the enormous pool of manpower and various kinds of technical 
services represented by the ‘Big Six’. In turn these large financial services 
conglomerates increasingly find it hard to be content with a secondary role in a 
market which they entered at the bottom.?! 


The North American Legal Elite: Defending Hegemony via Tactical 
Concession 


Faced with an offensive coming from every direction, the legal professions could 
hardly remain passive. Their reaction has at least one common feature, whatever 


are often not interested in deals that scale. Accountants, mainly the big 8 have simply stepped up 
into a vacuum.’ Mead, partner in Arthur Young, quoted in ‘Invasion of the fee snatchers’ op cit p 16. 

28 Heinz and Laumann, Chicago Lawyers: The Social Structure of the Bar (New York: Russel Sage, 1982). 

29 Interview with New York investment banker specialising in mergers and acquisitions. 

30 ‘Those shadowy figures in the deep dark depths of international corporate finance are climbing out 
into the sunlight, blinking a little, and preparing to take a slice of the action.’ ‘Invasion of the fee 
snatchers’ op cit p 14. 

31 ‘Only financing, underwriting, negotiation as principals and charging contingency fees and commissions 
are still off limits. But some firms are growing impatient over the remaining prohibitions. Says Laventhol 
& Horwath’s Philip Vilnik. “I believe down the road the distinction between the large multi-disciplinary 
certified public accountants (CPAs) and investment banks will disappear entirely.”’ Palmer, “What 
Price Integrity?’ The Banker, September 1988, p 19. 
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the country: everywhere the counter-attack depends on the arrival of a new generation 
of service producers who are more concerned with competitiveness and profitability 
than with learned prestige or good manners. Nonetheless, there exist considerable 
differences which are explained by the positions occupied in the field of economic 
power, particularly in the USA. Having a common history with the ‘robber barons’ 
of ‘triumphant capitalism,’ and in a strong position due to the capital of knowledge 
and connections they have since accumulated, the Wall Street law firms look upon 
themselves as ‘luxury stores,’ providing ‘top drawer’ products for clients who are 
much more concerned about quality than with the effect of its cost on their pockets. 
Because of this, they feel (or at least they say) that they are much less threatened 
by competition from the ‘new supermarkets for small and medium-sized enterprises’ 
than are their European counterparts. Nonetheless, in spite of this complacency, 
undoubtedly sustained by unprecedented wealth,” they do not allow themselves to 
disdain the new ambitions arising, outside as well as within the legal profession, 
from the rapid expansion of the business market. To stay competitive, as much in 
the market for big deals as in that of small and medium-sized enterprises, these 
firms have had to break with the dilettantism cultivated in the epoch of ‘gentlemen 
lawyers’.*> The race for massive expansion, commercial aggressiveness, the 
cultivation of technique rather than good manners, staff poaching from competitors, 
and the exploitation of new generations, are some of the manifestations of this ‘counter 
reformation’ policy that some observers have been quick to describe as a genuine 
mutation. To defend their dominant position, the ‘inheritors’ have not refrained 
from resorting to the same methods as their challengers! Notably, they have adopted 
the strategy of diversification which exhibits some very specific characteristics. In 
particular, it brings together a series of ‘auxiliary’ kinds of know-how, under the 
leadership of a lawyer in the role of ‘conductor’. 

Even if they now find themselves on the defensive,” these heirs of the 
‘gentlemen lawyers’ continue to regard themselves as the elite of the professional 
world; they tend to view their potential competitors, or collaborators, — as ‘sub- 
professionals.’ Certainly, the managers of the Washington law firms, promoters 
of this policy of diversification, remind their peers that if lawyers want to retain 
their market and their social position then they must call upon other kinds of know- 
how. This is still a fairly limited demand: there is no question of it threatening the 
supremacy of the law, nor that of lawyers. Quite the contrary. The supporters of 





32 At least until the early part of 1990 since, at this point, US law firms began to be affected by the 
crisis in the property market. 

33 Gordon, op cit p 69 speaks thus of the ‘genteel practitioners who hoped to maintain elite law practice 
as a sort of exclusive club for people like themselves — staid, locked into traditional ways of doing 
business that were unexacting enough to leave plenty of time for other commitments, white, male, 
Ivy, Protestant, and upperclass.’ 

34 Galanter and Palay, The Big Law Firm: Its Growth and Transformation (Madison: Institute of Legal 
Studies, 1989). 

35 ‘(S)uccessful law firms in 1995 will not be practising law in the same way that successful law firms 
practise in 1990. Unless one tries to understand the evolution of the market and the new demands 
for legal services, a lawyer and his partners simply are going to be left behind’, ‘I believe that the 
most marked characteristic of the practice by the end of the century is that large law firms will become 
immensely more diversified in the services they offer. They will become more oriented towards problem- 
solving than traditional law firms, assemble teams of experts —- lawyers and non-lawyers — and offer 
their clients “one-stop shopping”. Traditional lines that have long separated the professions will become 
significantly blurred (...) Each of these professional groups will be competing to determine who is 
going to be the leader of these problem-solving projects’. Fitzpatrick, partner with Arnold and Porter, 
Washington DC, ‘Legal Future Shock: The Role of Large Law Firms by the End of the Century’ 
(1989) 64 Indiana LJ 3, p 461 and p 465, emphasis added. 
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diversification are the first to recall that, thanks to an education which has destined 
them to be, according to Roscoe Pound’s phrase, ‘social engineers’, lawyers have 
a natural (sic) vocation to be the leaders of multi-disciplinary teams.* These 
‘enlightened reformers’ also insist on the fact that when they recruit non-lawyers 
as subsidiary specialist consultants, they impose their own ethical and professional 
requirements on them. It is taken for granted that they will raise (sic) these ‘sub- 
professionals’ to their own level of professionalism. Considering itself to have a 
vocation to dominate the consultancy market, this elite justifies its claims by adopting 
the mission of moralising this market. 

Thus, the initiative of these innovators is not free from an arrogance that derives 
from the pre-eminent position of this professional body in the North American field 
of power. However, it also indicates that something is changing in the heirarchy 
of know-how in the consultancy market: non-legal professionals are increasingly 
dissatisfied with second class status within a law firm. Granting them the status 
of quasi-lawyer, simply because they are attached to a prestigious law firm, is no 
longer enough to retain the services of high-level consultants. To maintain their 
hegemony, the ‘imperial lawyers’ (in Trubek’s phrase”) must know how to give 
way: like former colonial powers, they must concede a relative autonomy to their 
old dependants. Indeed, they must even grant them certain prerogatives which hitherto 
were the privilege of legal patricians. Meanwhile, they must, of course, arrange 
things so that these newcomers remain in their place as subordinates. 

It must not be forgotten that this argument is addressed to peers in order to 
encourage them to give their backing to a reformist strategy. To the extent that this 
strategy overturns a number of established positions, the task is that much more 
delicate. If the big Washington firms are leaders of the modernist clan, the ‘holy 
alliance’ of defenders of orthodoxy aligns formidable forces on its side; it mobilises 
representatives of the law schools and the higher courts around an active core of 
litigators — a category of lawyers whose influence and prestige has grown remarkably 
in the last two decades, in parallel with the growth of business litigation.** Facing 
each other are also the most political lawyers (specialists in lobbying federal power) 
and the most legal lawyers (those, that is, at the heart of the judicial edifice — the 
judge, the professor-jurisconsult, and the litigator). 

The North American ‘politicals’ emphasise the eternal argument of reformers: 
‘everything must change so that nothing changes.’ In plain words, if lawyers want 
to preserve their hegemony and social power they must be able to evolve. If not, 
they risk finding themselves rapidly overtaken by history or, more concretely, by 
their immediate competitors in the business consultancy market. They do not forget 
to remind their colleagues, therefore, that the big audit firms, the big merchant banks 
— and even advertising firms — are advancing rapidly within this market where 


36 ‘Who will be in charge ... Who is the “bell-cow™ ... This development (providing one-stop shopping) 
often provides a law firm with an advantage (or at least a perceived advantage) in bidding for the 
lead role in new projects ... Finally, it permits lawyers to exercise the kind of talents with which 
they are well equipped — approaching a very complicated problem that often requires a multi-disciplinary 
response, skillfully assembling a large team of specialists to solve the problem, and understanding 
the importance of schedule and priority in attacking it. Add to that the powers of imagination and 
innovation and the ability to think analytically, which is the province of lawyers. That combination 
provides a powerful opportunity for lawyers to play a central, not a supportive, role in this world 
of problem-solving.’ Fitzpatrick, ibid, emphasis added. 

37 Trubek, Law and Society, Does it deserve a future? Working paper (Madison: Institute of Legal Studies, 
1989). 

38 Galanter and Rogers, ‘The transformation of American business disputing? Some preliminary 
observations’ (1988) paper presented to Law & Society Annual Meeting. 
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multidisciplinarity is, if not a requirement, at least an undeniable asset. What is 
at stake is not only the loss or gain of market share. It is above all the capacity 
to assume leadership of these multi-disciplinary teams. The big question — and 
perhaps even the only question — is whether lawyers will continue to represent 
the elite of the professional world. Fitzpatrick’s analysis puts it unambiguously: 
if the big law firms — and, more generally, lawyers — want to maintain their 
dominant position on this market of inter-professional competition, they must offer 
their clients this type of product. If they fail to do so they run a strong risk of being 
overtaken by competitors employing the tactical argument of ‘one-stop shopping.’ 
The alternative is simple: use the weapons of one’s adversary or find oneself relegated 
to the subordinate position of sub-contractor. 

On the opposing side, US litigators assume the role of spokesmen for the defence 
of orthodoxy. The only point on which the two adversaries agree is in emphasising 
the importance of what is at stake: the decision to be taken involves the survival 
of the professional domain. Otherwise, these masters of contradictory rhetoric devote 
themselves to turning the discourse of the modernists back against them, point by 
point, and denouncing them for adventurism and materialism. In their view, the 
‘commercialisation’ of legal practice can only lead to disaster. To this policy of 
forward flight, in which the legal profession loses its identity and raison d'être, 
they oppose what is, in their eyes, the solution of wisdom: return to the professional 
ideal. Faced with ‘traders in the Temple,’ they put themselves forward as defenders 
of ‘legal purity.’ They remind their adversaries, who vaunt their concern with 
resolving their clients’ complex problems, that legal professionals are first of all 
the auxiliaries of justice and fulfil a social mission. By lowering themselves to the 
level of ‘sellers of services’, lawyers degrade their ideal. Even more seriously, they 
endanger the privileges they enjoy since these prerogatives are the counterpart of 
the responsibilities invested in them.” In short, the initiatives of a minority 
obsessed with the pursuit of profit may undermine the foundations of a professional 
monopoly on which the prosperity of all depends.” Turning the argument of inter- 
professional competition to their own advantage, the litigators point out that borders 
are not necessarily crossed in one direction only: if lawyers venture forth in raids 
on their neighbours, they will find it difficult to get their ambitious as well as powerful 
partners to respect their monopoly in legal services.*! 

The forcefulness with which the argument is put is understandable: litigators have 
just conquered a more central position in the US law firms® and look unfavourably 











39 See note 7 above. 

40 ‘Proponents of law firm diversification offer many reasons for the provision of ancillary services, 
not the least of which is the potential financial rewards ... for example, the managing partner of 
one of the nation’s largest law firms announced that the firm would be diversifying, although it had 
not yet chosen a field in which to do so. His reasons: “What does it offer? More money”’; The ABA 
should urge all lawyers who need to increase their firm’s profitability to do so through competent 
lawyering. If other endeavours prove more lucrative or satisfying, lawyers should be urged to resign 
their practices so as to approach those opportunities with zeal and conscientiousness. But one cannot 
— and should not — attempt to do both.” ABA Litigation Committee Reprot, op cit p 8 and p 44. 

41 ‘The lawyer’s monopolistic licence to practice our profession stems from our traditional commitment 
to public service. As we become more profit-oriented we are bound to come under increased 
governmental regulation. Non-lawyers will increasingly fill the void in the legal system and take away 
a larger and larger portion of the lawyer’s traditional rewards and prerequisites.’ Brown, ‘The quiet 
revolution in the American law profession: Remarks before the commission on professionalism of 
the ABA’ (1986) 14 Fordham Urb LJ p 864 n 24. 

42 ‘While most prestigious law firms are still dominated, at least numerically, by the corporate side, 
the center of power has perceptibly shifted to litigation’. Reich, ‘The litigator, David Boies, the Wall 
Street lawyer everyone wants’ New York Times Magazine, 1 June 1986, section 6, p 19. 
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on a strategy of diversification which risks relegating them anew to a technical and 
subordinate position as one specialist among others within a multidisciplinary team, 
even if it is the generalist lawyer who occupies the most prestigious post of team- 
leader. In the event, this personal interest corresponds perfectly with the role of 
temple guardian that the division of labour in the legal domain assigns to them 
objectively (and collectively). Their counter-offensive helps to make everyone aware 
(and notably the public) that it is the person of the judge and the legal rules of 
procedure which give legitimacy to this professional domain. Even if it does not 
appear to have modified the outcome of the debate to any great extent, since ultimately 
the reformers have won out,” the campaign against the logic of profit has not been 
entirely ineffective: it helped restrain the reformers’ passions and it limited the risk 
to the credibility of all that could have resulted from the appetites of some.“ 
Change has been effectuated, but within the framework of order. 


European Lawyers: In Search of Lost Ground 


The situation is completely different in Europe. If American lawyers are in the 
position of dominance, defending their hegemony with tactical concessions, their 
European equivalents are in the opposite position: that of an old elite which has 
already lost a good part of its social power and which now attempts to profit from 
fianancial and political restructuring in order to regain lost ground. The weakness 
of this position dictates a pragmatic strategy which is not free from contradictions, 
or indeed from tactical reversals. If the ‘rediscovery of the law’ by businessmen 
implies a radical disruption of the division of labour and of the hierarchisation of 
legal work, it is necessary to avoid deregulation of legal services becoming the 
game-plan of those best equipped to benefit from the dismantling of national cartels, 
that is of the ‘Big Six’ or the Wall Street law firms. The reformers’ room for 
manoeuvre is considerably reduced to the extent that a large part of the territory 
to which they lay claim is occupied de facto by these rival forces. To forge an alliance 
with them would be to run the risk of absorption. To fight them would be to cut 
oneself off from the potential resources and experience indispensable for credibility 





43 As the litigators recognise, this type of diversification will affect the career opportunities of all those 
whose competence is strictly juridical or judicial, as is the case, precisely, for them. ‘Allowing non- 
lawyers to hold financial interests, and manage law firms threatens the lawyers’ independent judgement 
by allowing lay persons to dictate how firms’ resources will be allocated ... Talented young lawyers 
may also decide to pursue other career opportunities if, in the already difficult competition for partnership 
in law firms, they must compete not only against capable lawyers like themselves, but also bankers 
and brokers, who, while contributing little to the legal profession and the administration of justice, 
generate large profits from ancillary activities. These same lawyers might also object to having non- 
lawyer partners judge their qualifications for partnership and have a right to vote on the decision.’ 
ABA Litigation Committee report, op cit p 40. 

44 Thanks, notably, to the support of a group well represented in the ranks of the ABA, the ‘main 
street lawyers,’ who had no intention of seeing themselves prevented altogether from activities peripheral 
to the law that they had always practised, albeit at the level of a ‘generalist-artisan’ of various kinds 
of legal services. 

45 Mark Harrison (Chair of the ABA’s Special Coordinating Committee on Professionalism) hopes that 
‘Iaw firms will go slow in forming affiliated ventures until the ethical implications of these relationships 
can be fully examined by our subcommittee.” Quoted by Gibbons in, ‘Branching Out’ ABA Journal, 
November 1989. 

46 See the title of one of the sessions from the annual conference of the Law Society, Vienna October, 
1987: ‘Recovery of lost ground; capture of new territories ...’ Also, Hughes, ‘The legal profession: 
paddling with the tide’ Financial Times, 15 October 1987. On the same theme in a French context, 
see, Cohen-Tanugi, ‘La décennie du droit’ L’Express, 16 December 1988. 
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on the business law market. Whatever option is chosen, the risks are by no means 
negligible. Hence the hesitations and prevarication. To understand the distinctive 
features of the European and North American contexts, it is necessary to consider 
their respective histories. The determining event in the structural history of business 
law was the invention of the law firm. This new form of organisation assured the 
success of the new elite of legal ‘merchants’ by providing them with the possibility 
of putting legal authority at the service of businessmen. By overturning the 
hierarchical division of roles and the organisation of legal work, the rise of the law 
firm is the major difference between European lawyers and their colleagues across 
the Atlantic. The latter acquired an organisationally concrete position of economic 
power. 

Whereas, in the European model, legal professionals find themselves more or 
less constrained to opt for one or other of two contradictory and complementary 
roles, seller of legal services or ‘pure’ lawyer, the concentration of resources 
represented by the North American law firm allows its managers to play both of 
these games. Whether as a function of their strategy or of the particular needs of 
a client, these firms can mobilise the authority of objective knowledge together with 
their familiarity with the corridors of power. This position, at the meeting point 
of different fractions of the elite, enables them to attract the top producers of services, 
those most likely to accumulate educational legitimacy and a huge capital of social 
connections. Thanks to this accumulation of varied resources, they can perform 
a balancing act between public service and the accumulation of capital, while investing 
in the knowledge which gives legitimacy to their power. The success of these lawyers 
thus reveals what it is that makes this ‘crossroads profession’”’ strong: to appear 
neutral and lay claim to a mediating role between different fractions of the dominant 
class, legal professionals must maintain a certain balance between the different poles 
of power. To be on close terms with power without being confused with it involves 
a delicate operation. The privileged position of lawyers in the social domain is not 
a given that can be taken for granted. It is the fruit of collective strategies which, 
if it does not fail, can succeed beyond all expectations. This was the case for the 
alliance between the founders of the Wall Street firms and the ‘robber barons’. 

In Europe, after occupying a central position in the field of power for a long time, 
legal culture is now losing momentum as the privileged site for the reproduction 
of elites. The reasons for this downgrading are complex. Most interpretations invoke 
external causes: successive political crises*® or the development of State 
interventionism® are seen as having led legal professionals to give priority to 
defensive strategies. For example, in Great Britain it could be argued that a policy 
of numerus clausus was chosen resulting in a withdrawal into the property market. 
Others, like Osiel,*° argue that European legal professionals were too marked by 
the aristocratic model to be genuinely interested in such vulgar activities as industry 


47 Charle, ‘Pour une histoire sociale des professions juridiques à l’époque contemporaine; note pour 
une recherche’ (1989) 76—77 Actes de la Recherche en Science Sociales: ‘Legal culture ... procures 
a right of access to almost all the bourgeois professions.’ Legal studies are sufficiently technical to 
‘create a reserve domain opposed to the profane and to confer a social prestige linked to competence 
... yet without ... confining it in a speciality cut off from the world and hard to capitalise.’ They 
realise a permanent compromise between the ‘anachronistic elitism’ of legal professionals and the 
downgrading effect of opening out on to the world of business or politics p 119. 

48 Rueschemeyer, ‘Comparing legal professions cross-nationally: from a professions-centered to a state 
centered approach’ (1986) American Bar Foundation Research Journal 3. 

49 Abel-Smith and Stevens, Lawyers and the Courts: a Sociological Study of the English Legal System, 
1750—1965 (London: Heinemann, 1967). 

50 Osiel, ‘Lawyers as monopolists, aristocrats and entrepreneurs’ (1989) Harvard Law Review p 103. 
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or finance. Without excluding these possible interpretations, a more structural 
rationale can be invoked in which these strategies are less a deliberate choice than 
the product of the hierarchy of roles in these professional domains. 

Everywhere in Europe, commercial activities were the prerogative of the less 
respected professional categories: solicitors, business agents, receivers," bailiffs, 
‘fiduciaries’ and commercialisti and others. The structural position of these categories, 
at the point where the juridical and the social intersect, predisposed them to play 
the role of intermediary, of broker, between these two worlds.” Most of them 
owed the greater part of their position to the economic or symbolic capital, either 
inherited or acquired, which made them minor ‘notables’, skilled at operating on 
a number of levels when dealing with local problems or conflicts. They combined 
several bodies of knowledge (law, accounting, taxation, financial management) in 
order to respond as fully as possible to the diverse needs of their clients. The logic 
of their position also encouraged them to make the most of their network of clients, 
and their accumulated capital of trust, by juggling several skills at the same time, 
ie those of property broker, insurance broker and financial consultant. As their title 
‘men of affairs’ suggests, their interests often merged with those of their clients. 
This confusion of roles ensured the presence of law in the social order. At the same 
time, their lack of status” allowed the professional domain to benefit from the 
social or economic capital they represented while keeping its distance from the 
inherent risks of this type of double game. The bankruptcy of any of these lawyer- 
entrepreneurs could not be allowed to sully the authority and credibility of the law. 

This logic, which applied to the whole of business law, was intensified in the 
case of tax or accounting practices by the disqualification of inter- or multi-disciplinary 
knowledges by virtue of their marginality in the field of learning. These ‘hybrid’ 
practices were, and still are, condemned to appear as only the more or less skilful 
juxtaposition of more or less heteroclite forms of know-how. Thus, ‘fiduciary’ 
organisations, which combine juridical knowledge with accounting knowledge, have 
had a difficult task correcting their longstanding image as ‘refuge for failed lawyers’. 
This is in part due to their members regarding it as not worthwhile to seek admission 
to the bar, yet remaining extremely reticent with regard to a commercial practice 
which was traditionally seen as racketeering.™ 





51 Dezalay, ‘Le droit des faillites’ op cit. 

52 The notary represents the prototype of this professional group (combining a competence and an authority 
— albeit less valued and subordinate — with the economic and symbolic capital of the local notable) 
for regulating property exchanges and playing the role of mediator in ensuing conflicts. The same 
goes for the figure of the Justice of the Peace, cornerstone of ‘low justice’ (basse justice ) and archetype 
of the conciliator in petty local conflicts. See Dezalay, ‘the forum should fit the fuss”, The Economics 
of Negotiated Justice’ (4 December 1987) communication to the Amherst Seminar; forthcoming in 
Cain and Harrington (eds), Lawyering and its limits (Milton Keynes: Open University Press, 1991); 
and Dezalay, ‘Les droit des faillites’ op cit. 

53 To understand this devaluation, it must be put in the context which gives it its full meaning: that of 
processes of the autonomisation of the symbolic field. The valorisation of pure legal producers at 
the expense of legal merchants is not simply the sign of the arbitrariness of a dominant group. The 
force of this mechanism of hierarchisation follows from the fundamental basis of this symbolic field. 
It is not only the market logic of competition for consumers of legal services which is excluded from 
the learned debate in which law is endlessly redefined, but any kind of social determination. The 
professionals of pure law must only debate abstract situations in which the violence and heterogeneity 
of social relations have previously been recorded in juridical taxonomies. See Felstiner, Abel and 
Sarat, ‘The emergence and transformation of disputes: naming, blaming, claiming’ (1980—81) 15 Law 
and Soc Rev pp 3—4. 

54 ‘The initial reaction is to think that only failed lawyers and accountants become fiduciaries. But the 
reason for fiduciaries at all has much more to do with the civil law system of legal education. The 
majority of lawyers in Switzerland, Luxembourg and Liechtenstein, for instance, are domestic lawyers 
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This structural proximity of commercial practices and multi-disciplinary practices 
also explains why it was common for them to be bracketed together at the time 
of the internal debate on the ethics of diversification. Both were denounced by the 
‘temple guardians’ as simply different versions of the pursuit of profit. It is also 
true that both equally threatened the ‘purity’ and autonomy of the law which the 
‘pure lawyers’ set themselves to defend. The hierarchical division of labour which 
ensures this elite’s supreme control over policy orientations in the professional domain 
also makes it difficult to redefine practices in order to take account of social or 
economic developments. By definition, these defenders of tradition are intolerant 
of the emergence of strategies of redeployment which, since they are opposed to 
everything that they represent, can only be carried out against them. Thus, it is 
the very hierarchical structure of the domain that holds back innovation. This feature, 
which is largely responsible for the relative obsolescence of the continental European 
(if not the UK) practice of business law, does not make the task of renovators easy. 

Concerning the question of diversification, the difficulty is greater to the extent 
that the modernists’ room for manoeuvre is limited largely because they do not have 
the initiative. The terms of the UK debate around MDPs, and the timetable, have 
been fixed elsewhere. After inventing a formula, and applying it de facto, the large 
audit firms successfully convinced the Thatcher government to adopt it on its own 
terms and in the name of deregulation of the market for services. In 1986 The 
Department of Trade and Industry (DTI), the major architect of the ‘Big Bang’ in 
the financial markets, circulated a report supporting the extension and ratification 
of MDPs. In these circumstances, lawyers had no choice but to decide whether they 
could, or should, remain outside of a development affecting the whole of the financial 
service market. It was a painful dilemma.” Whatever their choice, the risks were 
not minimal: acceptance would open the door to competitors with enormous means 
at their disposal;* refusal would confine them within the borders of an already 
fairly restricted territory” which, additionally, was in danger of further shrinkage 





— family law practitioners, said one admitted lawyer — who do not give business advice and cannot 
read balance sheets. Legal education is still Roman-law based. The professors have little experience 
of banking and finance, so it turns in its own circle, that lawyer added. Rather than spend their stage 
[training] with a family law practitioner in order to be admitted to the local, parochial bar ... law 
graduates opt for fiduciaries, to specialize in business law without any wish to be able to appear in 
court’. Stoakes, op cit. emphasis added. 

55 ‘Lawyers are apprehensive ... They think it plays into the hands of accountants’. Michael Renshall, 
head of Peat Marwick’s litigation support department, quoted in ‘Advocacy Role May Pass to 
Accountants’ New Accountant, 20 March 1989, p 5. It should be added that these painful choices 
are not the peculiar lot of British lawyers. Their continental colleagues are, with a few exceptions, 
in even more precarious and uncomfortable positions. The more so since, in their obsession with the 
‘Big Six,’ European lawyers are in danger of forgetting that accountants are not alone in wanting 
to move in to the legal services market. ‘Deutsche Bank moves into accountancy ... The services 
are part of a wider move by the bank to penetrate areas currently covered by lawyers and accountants. 
“To give advice without a lawyer is one of the future tasks of a bank” says Dr Eckart Van Hoven, 
a member of Deutsche board of managing directors’ European Accountant, The Accountant, January 
1989. 

56 ‘At The Times Forum on the future of the legal profession, Brandon Gough, senior partner of the 
accountants Coopers & Lybrand, amazed a packed house with the power and wealth of his worldwide 
firm with more fee earners and a larger annual income than the entire Bar of England and Wales. 
He urged us to stop being priests and start being businessmen. Sensing a certain anxiety in his legal 
audience at the prospect of being taken over by the City, he stressed that not all areas of work were 
of interest to his partners. He concluded with the immortal words. “We have other fish to fry.”’ 
Scrivener The Times, 28 March 1989. 

57 ‘They have allowed the accountants to invade and capture a territory which should naturally be the 
domain of lawyers — eg tax planning and advice, a business worth perhaps 500 million pounds a 
year in Britain. Why? Lawyers have above average literacy, but many are inumerate. In short they 
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given that lawyers do not possess the means to impose on their competitors the 
limitations that they placed on themselves. Furthermore, all prevarication was ruled 
out. Time was not on their side, allowing accounting firms to consolidate their 
international network and their place in the fields of taxation and corporate 
restructuring, strategic positions within the modern business market. 

For some time it seemed that the majority of UK business practitioners were 
inclined towards the first solution of acceptance.’ In part this was because alliance 
with other kinds of know-how seemed to be a precondition for the recovery of lost 
ground. Lacking the economic or financial skills indispensable for business practices, 
one must resolve to seek them wherever they may be, even if this means 
simultaneously seeking to extend the sphere of competence of legal firms.” No 
doubt it was also because they estimated that they hardly commanded the means 
to pit themselves against what was seen to be a more or less ineluctable 
development.© This more or less resigned acceptance is reflected in a Law Society 
document of April 1987, listing the arguments for and against MDPs.°! 
Paradoxically, at the very moment that the green papers seemed to ratify this strategy 
of opening up, there was a reversal of attitudes in the milieu of business professionals. 
After being promoters of a strategy of modernisation involving a broader conception 
of legal practice, one more open to the market and different kinds of know-how, 
the City law firms were now inclined to play the role of standard bearers of the 
profession, defending its integrity and identity in the face of competition from other 
professional groups. Some observers have suggested that this turnaround was in 
part due to negotiations having reached the point where the different parties were 
no longer disputing the principle of marriage, but only the concrete forms it would 
take. At this point solicitors realised that an alliance of this kind would be in fact 
an absorption, and that they would not play the leading role in the new 
conglomerates .© 








are bad businessmen. A few tacitly admit this deficit and are bringing in outsiders to run the non-legal 
side of things. Those are the ones to watch.’ ‘Big Bang for City’s law firms’ The Economist, 9 September 
1989, p 106. 

58 ‘The majority (of City lawyers) are not opposed in principle to the idea of mergers. Goulden’s survey 
showed that while 52.5 per cent of London solicitors were in favour of mixed practices, with 10 per 
cent against ... That compares with the resounding 88 per cent of accountants in favour.’ Morissey, 
“Mixing the practices: a solution or recipe for disaster?’ International Financial Law Review, March 
1988. 

59 ‘Big firms inevitably accumulate a lot of commercial knowlege and judgement. There must be a way 
for us to use that beyond the confines of pure legal advice.’ S. MacLachlan, partner with Clifford 
Turner, quoted by Campbell-Smith, ‘The rise and rise of a new breed of lawyer’ Financial Times, 
16 May 1985. In line with this strategy, Clifford Chance opened a subsidiary consultancy — New 
Bridge Street Consultants. 

60 ‘Eventually, of course, large firms of solicitors will perish as independents, being swallowed up by 
larger firms of accountants who in turn will be swallowed by large banks and financial institutions, 
many of whom will be ultimately run from Tokyo. How does all this benefit the man on the Clapham 
Omnibus?’ Letters page, ‘Justice enters the marketplace’ The Guardian, 28 January 1989. See also: 
‘Solicitors may have turned against MDPs but the opposition is formidable. As one senior lawyer 
said. “There is a view that we will get MDPs regardless of whether we want them or not.” With 
the government, the Office of Fair Trading and accountants all apparently behind mixed practices 
that view has, to say the least, some credence.’ Robinson, ‘Are lawyers fighting a foregone conclusion 
on MDPs?’ Accountancy Age, 11 May 1989 p 15. 

61 ‘Multi-disciplinary partnerships — arguments in favour . .. Competition from accountants and financial 
institutions could be more easily resisted. Without the facility to form multi-disciplinary partnerships 
it is said that solicitors’ competitive position will be irreparably eroded’. From, ‘Multi-Disciplinary 
Partnerships and Allied Topics, A Discussion Paper prepared by the Secretary-General at the request 
of the President’ Supplement to Law Society Gazette, 29 April 1987 emphasis added. 

62 ‘(Given the difference in size) It seems inevitable that solicitors would play only second fiddle in 
any MDP with accountants’. Robinson, op cit p 15. 


807 


The Modern Law Review [Vol. 54 


The change of mind is also explained by events which made a policy of 
diversification less desirable. The ‘global supermarket’ formula, which seemed 
ineluctable on the eve of ‘Big Bang,’ lost much of its attraction after ‘Black 
Monday.’® Against ‘one-stop-shopping’ there is now the idea of ‘shopping 
around,’ which alows the most sophisticated clients to go in search of the best talents 
wherever they happen to be. Simultaneously, the boom in legal services made the 
need for diversification less urgent.“ Why pretend to be consultants when there 
are not enough lawyers to respond to the demands of enterprises which suddenly 
discover the unsuspected resources of legal proceedings as a tactical ploy in financial 
wrangles? This ‘return to the law’ is opportune for the bosses of the City law firms 
in that it allows them to pose as champions of the professional ideal at the very 
moment when Lord MacKay’s proposals provoke a general outcry. 

Despite this return to orthodoxy, it is not certain that the supermarket era is over. 
Even if the business world elite turn away from it, there is still a huge potential 
small business clientele who do not have the resources needed for ‘shopping around.’ 
This potential market could tempt the ‘second-tier firms,’ whether law or accounting 
firms. The more anxious these medium sized firms are to survive, the more inclined 
they are towards radical solutions.© One has a better idea of why, in the words 
of a journalist, legal professionals are not content with refusing MDPs, but also 
want to be formally denied this possibility. Furthermore, even if for some years 
the appetite of the ‘Big Six’ for diversification seems to have been directed towards 
merchant banking, the heads of these conglomerates by no means rule out pursuing 
their advance on the legal terrain,” especially by way of ‘litigation support.’ 
Finally, and above all, this confrontation is henceforth played out on a much bigger 
stage, on which the rules and roles of the principal protagonists are still 
uncertain.” On this new stage, which is in fact much more international than 


63 ‘The idea of mixed partnerships is something that gained increased exposure in the aftermath of Big 
Bang with the formation of global financial supermarkets making markets and offering advice on all 
aspects of international finance ... The momentum in favour of mixed practices built up before the 
market crash may now be dying away.’ Morissey, op cit p 5. 

64 ‘It’s a lawyer’s dream ... The major firms are fully stretched ... As one banker commented, “If 
there were such things as shares in Slaughter and May, I'd buy them.” Stoakes, ‘London’s lawyers 
strike gold’ International Financial Law Review, April 1986. See also, ‘Breathtaking growth rate’ 
Financial Times, 20 October 1988. 

65 ‘(M)ore lawyers will probably be drawn into the accountancy profession if the Government carries 
through its plan. Mr Alan Dyer, senior partner of Neville Russell, one of the 20 leading accountancy 
firms, is among those who would like to take lawyers into his partnership. He points to two areas 
where clients (and his firm) would benefit: on corporate transactions, where staff lawyers could do 
much of the technical working involved with, say, a management buy-out ... Mr Hugh Aldous, 
managing partner of Robson Rhodes, another of the largest firms agrees. “We initiate a lot of transactions 
here. We ought to be able to complete the transactions as well,” he says. “Accountancy firms have 
absorbed a range of professionals over the past few years and are developing an appetite for lawyers 
as well.”’ Waters, ‘Old order gives way to new in consultancies’ Financial Times, 16 February 1989. 
On the problems of survival for medium sized firms, which force them into audacious strategies of 
diversification, see also: Waters, ‘Future in balance for firms outside big eight’ Financial Times, 1 June 
1989. 

66 See Carne, ‘A spur to efficiency for protected monopolies’ Financial Times, 20 October 1989. 

67 These big firms thus pursue — but with, it seems, greater success than before — their attempt to 
attract barristers with authority. See, ‘Senior Tax barrister defection sends shock waves through legal 
profession’ The Lawyer, 3 October 1989. 

68 A service thus defined: ‘to advise the lawyer entering the litigation process on the financial implications 
of the defence strategy and what approach to take with the opposing financial strategy.’ Morissey op cit. 

69 The partner in charge of a big City law firm confided that if London firms did not establish European 
connections very rapidly, they would no doubt be constrained to revise their intransigent attitude towards 
the Big Six. In fact, they needed, on pain of losing parts of the transnational business market, to call 
upon the networks that the conglomerates had already succeeded in setting up. 
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strictly European, the North American firms — ‘who arrive in Brussels with their 
lobbyists’ know-how’ — have made a firm decision to play the leading roles. 

This speeding up of history which, in the very short term, brings to the fore two 
modes of debate on the strategy of professional diversification previously separated 
by their structural history, justifies the attempt to consider them together here.” 
But by multiplying the uncertainties, the drawing of firm conclusions is ruled out. 
The most that can be said is to reiterate the central theme of this essay: the policy 
of diversification, whether in the multi-partnership or affiliate form, is inseparable 
from an inter-professional and international game of competition; it constitutes one 
of its privileged instruments, and it is in this game that the, always provisional, 
response brought to these questions is determined. 


70 Even so, the efforts required correspond to what is at stake — and its urgency. ‘As a united Europe 
approaches, the lawyers are facing the cold draught of competition. Their cosy and protected world 
is being replaced by an open market for legal services.’ Morton, ‘1992: too soon to be European?’ 
International Financial Law Review, August 1988 p 7. See also: Fennell, ‘The International Lawyer’ 
The Times, 29 September 1989; Heaney, ‘City firms forge links in Europe’ The Lawyer, 3 October 
1989; and Rice, ‘Lawyers weigh up the other German question’ Financial Times, 8 January 1990. 
But the cost of such an investment turns out to be prohibitive, even for the big firms of solicitors 
and, even more so, for the medium sized firms. ‘Mr Pratt (of the Birmingham and London firm Needham 
& James) said: “My anxiety about Europe is that we solicitors might lose out to the accountants as 
we already have done on other matters. For example, the big accountancy firms are already linked 
to the Commission’s Database, Celex, which gives details of all the Commission’s directives. On 
the whole lawyers aren’t” ... What this really raises questions about is resources. Money is needed 
for these information subscriptions, for overseas trips, for the lead-time in building up contacts and 
connections and for the research work.’ Fennell, ‘The unspeakable year’ The Times, 15 November 1988. 

71 Moreover, researchers (see Flood, ‘Megalaw in the UK: professionalism or corporatism? A preliminary 
report’ (1989) 64 Indiana LJ 3) have not been the only ones, nor the first, to have connected them. 
One must not forget that one of the avowed intentions of the Green Papers was to promote City law 
firms in international competition and, more particularly, against their Wall Street competitors. ‘We 
in the States remain shackled with a number of outdated restrictions and a legal system that is subject 
to major abuses. Here, the government is making it absolutely clear it’s prepared to sweep these problems 
away.’ Mr Vollmer, a partner in the London office of the Washington law firm of Wilmer, Cutler 
and Pickering, quoted by Hughes, ‘Giving lawyers a competitive edge’ Financial Times, 15 February 
1989. 
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Premiums and Pre-Acquisition Profits: The Legal and 
Accountancy Professions and Business Combinations 


Christopher Napier and Christopher Noke* 


‘Accounts are the one subject of which lawyers are supposed to know nothing.”! 
In both statute and case law, this view has until quite recently been evidenced by a 
reluctance to set detailed rules for company accounts, and a willingness to leave 
matters of accounting to accountants and ‘men of business.’ Where accountants 
and men of business agree, such a laissez faire attitude is attractive to accountants; 
any profession seeks to establish its own domain of regulation. The problems start 
when accountants and men of business disagree. In these circumstances, accountants 
seeking to enforce their views may find the regulatory power of the accountancy 
profession weaker than they would wish. A stronger and more effective domain 
must be entered, that of law. But in appealing to law in order to enforce their views, 
accountants risk sacrificing autonomy. This inevitably creates tension, and the 
relationship of accounting and law can therefore be an uneasy one.’ 

These regulatory tensions are explored here in an historical analysis of accounting 
for business combinations. The problems of accounting for business combinations 
are representative of those arising where accounting and law interface. These 
problems do not arise in a vacuum; they are the consequences of the interaction 
of accounting and law over several decades. In the first section, we outline the 
alternative methods of accounting for business combinations. We then examine the 
historical process whereby accounting for business combinations has come to be 
regulated. This historical examination is in three sections, divided by the major 
changes in the relevant statute law in the Companies Act (CA) 1948 and CA 1981. 
The final section of the article draws conclusions from the historical analysis. 


Accounting for Business Combinations 


Virtually all large commercial organisations in the United Kingdom are structured 
as groups of companies, whereby one company (the ‘parent’ or ‘holding company’) 
owns controlling interests in the other companies (‘subsidiaries’). The group structure 
emerged towards the end of the 19th century, as a byproduct of business combinations 
in industries such as textiles, iron and steel, brewing and tobacco.‘ It was exploited 
in the early 20th century for both positive and negative reasons. The group structure 
often brought with it operating convenience, as different aspects of an organisation 
could be legally separated into individual subsidiaries. But the use of subsidiaries 
allowed for secrecy about the performance of major parts of the group, as subsidiaries 
could be incorporated as private companies, which at that time were under no 





*Department of Accounting and Finance, London School of Economics and Political Science. 


Lord Halsbury LC in The Accountant, 24 July 1897, p 730. 

2 Lee v Neuchatel Asphalte Co Ltd (1889) 41 Ch 1, 21 (er Lindley LJ). 

3 Napier and Noke, ‘Accounting and Law: An Historical Overview of an Uneasy Relationship’ in 
Bromwich and Hopwood (eds), Accounting and the Law (London: ICAEW/Prentice Hall, forthcoming 
1992). 

Hannah, The Rise of the Corporate Economy (2nd ed, London: Methuen, 1983). 
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obligation to publish their accounts.5 The demand for statements to explain the 
_ financial position and performance of the group as a whole began to be expressed 

in the 1920s. Some leading companies were to provide such statements (‘group 

accounts’) in advance of a general legal requirement introduced in CA 1948.6 

The most common ways of combining the businesses of two or more companies 
are for one company to acquire a majority of the share capital of the other companies 
or for a new holding company to be set up to acquire the shares of all the companies 
in the combination. The combination process gives rise to two classes of accounting 
problems. First, it is necessary to record the shares acquired in the accounts of the 
acquiring company, by attributing a ‘cost’ to the shares. Where the shares are acquired 
for cash, the cost of the shares is simply the cash paid (including any incidental 
costs of acquisition). But if the acquirer pays for the shares by allotting its own 
securities, two different approaches suggest themselves. The cost could be taken 
as the nominal (par) value of the securities issued. In a share-for-share exchange, 
however, the shareholders of the company being acquired will assess the shares 
they receive not at their nominal value but at their current market value. So the 
cost of the shares acquired could be taken as the current value of the shares issued, 
which will in general be greater than the nominal value of those shares. When shares 
are issued for cash amounts greater than nominal value, the excess is regarded as 
a share premium; is this also the case when shares worth more than their nominal 
value are issued in exchange for other shares? 

The second class of accounting problems stems from the requirement to prepare 
group accounts, reflecting not just the acquiring company but also its subsidiaries.’ 
The general principle of group accounts is that they should comply so far as is 
practicable with the accounting provisions of CA 1985 as if the undertakings in 
the group were a single company.* The almost universal method of preparing 
group accounts is ‘consolidation.’ When a company acquires the shares of another 
company, the consolidated balance sheet does not include these shares as an asset 
of the group, but in their place includes the individual assets and liabilities of the 
company acquired. 

There are two methods of consolidation. Under ‘acquisition accounting,’ any shares 
issued as part of the consideration for the shares acquired are recorded at their fair 
value in the parent company’s accounts, while on consolidation the identifiable assets 
and liabilities of the companies acquired are included in the consolidated balance 
sheet at their fair value at the date of acquisition. The difference between the fair 
value of the net identifiable assets acquired and the fair value of the purchase 
consideration is goodwill. For many companies, neither of the current permitted 
alternatives for accounting for goodwill? is attractive, as these either reduce 
reported shareholders’ equity immediately or diminish reported profits over a longer 
term. 

A further problem arises under acquisition accounting. The results of the acquired 
companies are brought into the group accounts only from the date of acquisition. 
However, it is likely that an acquired company has accumulated reserves. Such ‘pre- 





CA 1907, ss 21, 37. 

Bircher, ‘The Adoption of Consolidated Accounting in Great Britain’ (Winter 1988), Accounting and 
Business Research 3. 

CA 1985, s 227, as inserted by CA 1989, s 5(1). 

CA 1985, Sched 4A, para 1(1), as inserted by CA 1989, Sched 2. 

Write off immediately against reserves or recognise as an asset and amortise through the profit and 
loss account — Accounting Standards Committee, SSAP 22 (Revised): Accounting for Goodwill (London: 
ASC, 1989) paras 39—41. 
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acquisition profits’ are effectively frozen: they are not included in the group accounts, 
and if the subsidiary should use them to pay a dividend to the parent company, 
normal practice is to use the dividend to write down the book value of the shares 
in the subsidiary as recorded in the parent company’s accounts. Thus, profits 
accumulated by a-subsidiary prior to its being acquired cannot be distributed to the 
shareholders of the parent company. 

There is, however, an alternative method of accounting for business combinations: 
‘merger (or pooling-of-interests) accounting.” This approach emerged in the USA 
in the post-war years, and rapidly gained popularity. Merger accounting was virtually 
unknown in the United Kingdom until the 1960s. In merger accounting, the parent 
company will record the cost of the shares in the subsidiary at the nominal value 
of the shares issued plus the fair value of any other consideration given, and no 
share premium arises. On consolidation, the carrying values of the assets and liabilities 
of the parties to the combination are not adjusted to fair value. Any difference between 
the nominal value of the shares issued plus the fair value of any other consideration 
given and the nominal value of the shares received in exchange does not represent 
goodwill, but is simply shown as an adjustment to consolidated reserves. Under 
merger accounting, the combination is in effect deemed always to have been in 
existence, and the results of all parties to the combination are therefore fully reflected 
in the consolidated accounts. The concept of “pre-acquisition profits’ thus makes 
no sense, and dividends paid by a subsidiary out of pre-acquisition profits are not 
regarded as frozen in the hands of the parent company. 

Merger accounting has, however, an unattractive side in the eyes of traditional 
accountants. Because the underlying assets of the subsidiaries are taken into the 
consolidated accounts at their book value (normally based on historical cost) and 
not at current fair value, a subsequent sale of these assets at current value gives 
rise to a profit in the group accounts. Under acquisition accounting, any such profit 
is in effect ‘pre-acquisition’ and therefore is not reflected in the group accounts. 
Merger accounting appeals to companies who wish to ‘buy profits,’ either in the 
form of the previous retentions of subsidiaries or in the form of undervalued assets. 
The accountancy profession therefore values the flexibility of merger accounting 
while wishing to restrict its use to genuine mergers. 

The method adopted to account for a business combination thus affects financial 
statements in several ways. In this article, we address just two of these. Do premiums 
arise on the issue of shares, and if so how may they be applied? What is the status 
of pre-acquisition profits of subsidiaries? Much of the history of accounting for 
business combinations has involved attempts to answer these questions. 


Before the Companies Act 1948 


Issuing Shares at a Premium 


Until the 1880s, the issue of shares at a premium was a rare event. It was much 
more common for a company incorporated to carry on a new business to issue shares 
of a relatively high nominal value (£10, £25 or even £100 were typical amounts), 
in respect of which only a fraction would be initially called up (on average about 
25%).'° The company would finance expansion by making further calls on its 
issued shares. This procedure was unpopular with shareholders, who faced uncertain 
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demands on their resources. From the late 1870s, as the stock exchanges became 
more significant providers of capital to industrial and commercial companies, and 
as owners of unincorporated businesses wished to float them on the stock market, 
it became more common for shares to be issued as fully paid up." Expansion 
would be financed by the issue of new shares for cash. When the current market 
price of existing shares stood above par, the new shares would generally be issued 
at a premium. In speculative promotions, to minimise the amount of capital duty 
paid, shares would often be allocated a relatively low nominal value (for example, 
one shilling), and issued for cash amounts substantially greater than nominal value. 

In these situations, it would be necessary to account for the premiums arising 
on the issue of the shares. Although authoritative accounting opinion was clear as 
to the appropriate treatment, practice did not always follow theory. For example, 
Dicksee stated that: 


The amount of such Premiums, instead of being credited to the Share Capital Account, should 
‘ be credited to a Premiums Account. ... The question as to how Premiums should eventually 
be treated is, from some points of view, still an open one, it never having been expressly 
decided whether or not such Premiums are legally available for distribution by way of dividend. 
It-would appear, however, to be doubtful whether they can be legally so distributed, and 
it is therefore thought desirable that, instead of following the usual practice of transferring 
Premiums to Reserve Fund, they should be retained permanently to the credit of ‘Premiums 
Account,’ and shown as a separate item upon the Liabilities’ side of the Balance Sheet.'? 


Soon after Dicksee expressed this view, the issue was considered in Re Hoare & 
Co, Limited and Reduced," where the company credited £252,000 of premiums 
to its general reserve. It was argued for the company that ‘the premiums are in 
the nature of a windfall; the capital of the company is not increased by them, and 
they are really “profits”.’'* Although the Court of Appeal did not specifically 
address itself to the status of the premiums, the company’s arguments were accepted 
by implication: ‘The surplus which was carried to the reserve fund [which included 
the premiums] represented that which might have been properly applied at the time, 
if the company had so thought fit, in paying further dividends to the shareholders, 
and no person could have complained if they had done so.’ 

The Hoare decision did not change the view. of accounting teachers and writers 
about the desirability of treating share premiums as non-distributable, whatever the 
legal position might be. Thus Cropper described the non-distributability of share 
premiums as ‘a counsel of prudence rather than of law,” while Rowland asserted: 


Where the Articles do not prohibit such a course, it would appear that there is no legal objection 
to the premiums being used to swell the fund of divisible profits: in such a case the balance 
on Premiums on Shares Account might be transferred to General Reserve Account. From 
the point of view of good accounting practice, however, it is most inadvisable that such a 
course should be taken. If the issue of shares at a premium can be regarded as giving rise 
to a profit at all, it is clearly a capital profit; and if it is distributed in dividends the shareholders 
will merely be receiving back as income part of the capital which they expended on the 
acquisition of the shares." 





ll op cit n 10, p 163. 

12 Dicksee, Advanced accouning (London: Gee, 1903) pp 80—81. 

13 [1904] 2 Ch 208. This case concerned a reduction of capital scheme. 

14 [1904] 2 Ch 208, 211. 

15 [1904] 2 Ch 208, 213 (per Romer LJ). The prospectus for the issue of preference shares on which 
the premiums arose made it clear that they would be credited to general reserve. 

16 Cropper, Accounting (London: Macdonald & Evans, 1924) p 220. 

17 Rowland, Principles of Accounting (London: Gregg, 1934) p 154. As there is no general legal prohibition 
on distributing capital profits, Rowland’s comment is illogical. 
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Rowland’s observations had more force in the context of the relatively uninformative 
financial statements of the 1930s, where shareholders might be misled into believing 
that a distribution out of sums representing share premiums had in fact come from 
trading profits. 

Accounting practice during the early years of the 20th century is illustrated by 
the various share issues of the Peninsular and Oriental Steam Navigation Company 
(P&O).'§ In 1912, P&O issued £1,188,000 nominal of preferred stock for a cash 
sum of £1,312,000, and credited the premium of £124,000 to its reserve account. 
In 1914, P&O issued some £940,000 nominal of deferred stock to acquire the entire 
ordinary share capital of the British India Steam Navigation Co Ltd. At that time, 
P&O’s deferred stock was quoted at £288 per £100 nominal, but P&O accounted 
for the issue by crediting only the nominal value of the shares issued to the share 
capital account, while debiting ‘Combine with British India Account’ with the same 
£940,000. P&O adopted the same accounting treatment for later acquisitions (on 
a share-for-share exchange basis) in 1916. In 1927, P&O issued £1,000,000 nominal 
of deferred stock for cash at a premium of 100 per cent and credited the resulting 
premium of £1,000,000 to a ‘Reserve for New Tonnage.’ This was applied in 1929 
to writing down the book value of the P&O fleet. Thus, premiums arising on the 
issue of shares for cash were credited to reserves, not separately identified as part 
of capital, while no premiums were recognised on the issue of shares in exchange 
for other shares in companies with which P&O combined, even though the market 
value of the shares issued was considerably in excess of nominal value. 

A contrast between British and American practice in the inter-war period is 
provided by the specimen company accounts (for 1929 and 1930) reproduced by 
Garnsey.'? Out of 11 leading British companies, none shows a separate share 
premium account. Premiums are mentioned in the case of only two companies: Tube 
Investments Ltd had credited premiums of £91,412 to its reserve fund, while The 
United Molasses Co Ltd had credited extensive premiums to its capital reserve. 
These latter premiums related both to shares issued for cash (£1,337,830) and to 
shares allotted as part of the purchase consideration for investments acquired during 
the year (£1,243,299). From the latter amount, ‘goodwill included in the purchase 
price of investments in subsidiary companies acquired during 1929’ amounting to 
£688,420 had been deducted, as well as a transfer of £75,000 to the credit of a 
reserve for contingencies. Other companies, of the status of Cable and Wireless, 
ICI, Imperial Tobacco and Lever Brothers, did not report any share premiums. In 
the USA, however, American Telephone and Telegraph recorded premiums of $259 
million as part of capital stock, and other companies also showed similar items.”° 

Any doubts as to the legality of the distributability of share premiums were resolved 
in Drown v Gaumont-British Picture Corporation Ltd.2! This company, which had 





18 Napier, ‘Fixed Asset Accounting in the Shipping Industry: P&O 1840—1914” (1990) Accounting, 
Business and Financial History 23; Napier, ‘Secret Accounting: The P&O Group in the Inter-War 
Years’ (1991) Accounting, Business and Financial History, forthcoming. P&O was incorporated by 
Royal Charter, rather than registered under the Companies Acts, but this difference is not considered 
material in the context of share issues. 

19 Garnsey, Holding Companies and their Published Accounts (2nd ed, London: Gee, 1931). 

20 The US accounting treatment was complicated by the existence of shares of no par value, where it 
was best practice to credit amounts paid for the allotment of shares to a ‘paid-in surplus’ account 
— Noke, ‘No Par Value Shares — Case Proven?’ Accountancy, October 1983, p 114. American legal 
authority on the question was mixed: a California case (Merchants and Insurers’ Reporting Company 
v Schroeder (1918) 39 Cal App 226) held that premiums could not be distributed as they constituted 
capital, while various state laws implied that ‘the premium on stock issued at organisation will be 
available for dividends’ — Kehl, Corporate Dividends (New York: Ronald Press, 1941) p 133. 

21 [1937] 2 All ER 609. 
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made large trading losses during the year to 31 March 1937, wished to use reserves 
partly arising from share premiums in order to pay a dividend on its cumulative 
preference shares. Clauson J held: 


It was suggested that there is some special feature about the money which has been obtained 
by way of premium upon the issue of shares, and there is some principle which prevents 
that money being dealt with as available to pay a dividend. I am not aware of any such principle, 
nor can I see any ground upon which such principle could be established. ... The premium, 
of course, is something additional to the capital subscribed upon the shares.?2 


The company relied on the evidence of two chartered accountants, whose view 
was that, as the dividend on cumulative preference shares was not necessarily 
dependent on profits earned in the current year, there was no reason, from an 
accountancy standpoint, why the preference dividend should not be paid, so long 
as the general financial position of the company did not make such a course of action 
imprudent.” In an extensive editorial on the case, The Accountant commented: 


The decision appears to us to break no new ground but emphasises and confirms the very 
old-established principle that, where directors are acting honestly, the Court will not step 
in to interfere with their discretion, exercised within the articles, unless it can be shown ... 
that the company would be left with less than twenty shillings in the pound as representing 
its paid-up capital.” 
The Law Quarterly Review emphasised the role that full disclosure could play to 
protect shareholders: ‘This case ought to be drawn to the attention of the ordinary 
investor as a warning that not all companies when paying dividends are necessarily 
earning current profits.’ 

The Hoare and Drown cases addressed the treatment of premiums arising on the 
issue of shares for cash. Here, the existence of premiums was evident from the 
issue price exceeding the nominal value of the shares issued. Even when a company’s 
shares were quoted on the Stock Exchange at a premium over nominal value, there 
was no obligation on the part of the company to issue new shares at a premium.” 
Whether, and if so to what extent, companies issuing shares for non-cash assets 
should account for premiums was not judicially considered during this period.” 
The courts were much more concerned to prevent the issuing of shares at a discount. 
The House of Lords held that issuing shares for cash at a discount was illegal.” 
However, where shares are allotted for non-cash assets or in consideration of the 
provision of services, the courts have not been prepared to question the company’s 
valuation of the consideration,” unless it is palpably inadequate® or there is 
evidence of fraud or recklessness as to whether it is adequate.*! 


22 [1937] 2 All ER 609, 616—617. 

23 The Accountant, 26 June 1937, p 894. 

24 op cit n 23, p 895. 

25 (1938) 54 LOR 11, 12. 

26 Hilder v Dexter [1902] AC 474 (HL). 

27 In Lowry v Consolidated African Selection Trust Ltd [1940] 2 All ER 545 (HL), shares with a current 
market value of £2 3s 9d were issued to employees at par (5s) for cash. Although the accounting 
treatment of the issue of these shares was not germane to the case, it may be observed that the House 
of Lords found nothing odd in the fact that the company had issued shares at par, in respect of which 
the employees subscribing were assessed to income tax on the imputed premiums. 

28 Ooregum Gold Mining Co of India Ltd v Roper [1892] AC 125 (HL). 

29 Re Wragg [1897] 1 Ch 796; Craddock v Zevo Finance Co Ltd [1944] 1 All ER 566 (CA). 

30 Hong Kong & China Gas Company Ltd v Glen [1914] 1 Ch 527; Re White Star Line [1938] Ch 458. 

31 Tintin Exploration Syndicate Ltd v Sandys (1947) 177 LT 412. 
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Share-for-share Exchanges 


Before the CA 1948, some companies recorded shares issued for a non-cash 
consideration at nominal value while others recorded a premium. Where the shares 
were issued in exchange for shares in other companies, authoritative accounting 
opinion held that the difference between the nominal value of the shares issued and 
their market value represented a share premium. Thus Garnsey remarked: 


In the books of the parent company the shares which it holds in subsidiary or constituent 
undertakings will no doubt appear in the first instance at cost, ie the amount paid in cash 
or in its own shares issued in exchange. In the case of an exchange of shares the transaction 
will probably have taken into account the value of the holding company’s shares at the time 
the transaction was entered into (it may be there is an official market quotation), and if this 
value should be in excess of the par value, the holding company might regard the excess 
as a premium upon the issue of its own shares. ... Speaking generally, ... the premium 
should be deducted from the gross consideration in every case where it is not represented 
in the subsidiary company by a surplus of tangible assets (other than goodwill) over liabilities 
including shares not acquired, and after deducting from the surplus the par value of the shares 
of the holding company issued in exchange.*? 


If the amount at which shares in subsidiary companies should be stated in the 
parent company’s balance sheet was open to debate, so too was the treatment of 
pre-acquisition profits of subsidiaries. The legal status of dividends received by a 
parent company out of pre-acquisition profits was unclear: were they simply revenue 
profits or were they a return of capital? Accountancy authorities were again consistent, 
Garnsey, for example, emphatically stating: ‘All dividends received from any of 
the subsidiary undertakings distributed out of their surpluses existing at the time 
their shares were acquired should be deducted from the “cost” of the shares in the 
parent company’s accounts.’* This accounting treatment was called for on the 
ground that the dividend paid out of pre-acquisition profits was a transfer to the 
parent company of assets that the parent company had in substance bought when 
acquiring the shares in the subsidiary. The value of these assets would have been 
reflected in the price paid for the shares, and a failure to deduct the dividend from 
the carrying value of the shares would tend to overstate that value. 

Accountancy practice did not, however, always follow authoritative opinion. If 
a company had accounted for an acquisition of shares in a subsidiary through a share- 
for-share exchange by treating the cost of the shares acquired as the nominal value 
of the shares issued, then it would not normally consider it appropriate to deduct 
dividends paid out of pre-acquisition profits from this amount, as the value of the 
interest in the subsidiary after the dividend had been paid would in all probability 
still exceed the amount at which it was stated in the parent company’s accounts. 


The Cohen Committee 


Whereas, before the 1940s, professional accountancy bodies were loathe to make 
authoritative pronouncements on accounting issues, a different attitude started to 
be adopted in the war years. The Institute of Chartered Accountants in England 
and Wales (ICAEW) began to issue a series of Accounting Recommendations in 





32 Garnsey, op cit n 19, pp 53—54. Garnsey illustrated this by reference to the accounts of United Molasses 
(see p 814 above). 

33 op citn 19, p 55. Garnsey’s view was shared by accounting textbooks such as Bigg and Wilson (eds), 
Spicer & Pegler’s Book-keeping and Accounts (9th ed, London: HFL Publishers, 1934) pp 297—298. 


816 


November 1991] The Legal and Accountancy Professions and Business Combinations 


1942. A year later, the Board of Trade established a Company Law Amendment 
Committee under the chairmanship of Cohen J, to review the workings of CA 1929. 
The Committee issued a questionnaire listing matters on which views were sought, 
and the ICAEW responded at length. Although the questionnaire did not raise the 
treatment of share premiums, the ICAEW made specific reference to this: 


Under the present law a company may, subject to its Articles of Association, treat as profits 
premiums which it receives from subscribers for its shares. These amounts are, in effect, 
additional capital moneys, contributed by the members. The Institute suggests that they should 
not be capable of distribution in dividend or use without the sanction of the Court, in relief 
of losses whether of a capital or revenue character. There would, however, be no objection 
to their use for writing down assets or expenditure, for example, goodwill and preliminary 
expenses, the amortisation of which does not form an essential charge against profits.*4 


The ICAEW representatives were not questioned in detail on this point.% 
However, Russell Kettle, the chartered accountant member of the Committee, asked 
several witnesses for their views on the distributability of share premiums.*° They 
unanimously and unequivocally supported the ICAEW’s position. Curiously, the 
representatives of the Law Society and individual lawyers giving evidence to the 
Committee were not asked for their opinion. Given the weight of expressed views, 
it is not surprising that the Committee recommended that share premiums should 
be treated in effect as paid-up capital.” The only use of the share premium account 
envisaged by the Committee was to pay up bonus shares: the suggestion of the 
ICAEW that goodwill could be written off against share premiums was not adopted. 

The ICAEW’s Memorandum also addressed the issue of pre-acquisition profits: 


Profits earned and losses incurred by subsidiary companies prior to the acquisition by the 
holding company of the shares to which they are attributable are, as a matter of accounting 
practice, viewed as being of a capital nature from the standpoint of the holding company. 
Such pre-acquisition results (whether received in dividends or not) have therefore been regarded 
as not capable of being brought into account as profits or losses in determining the profits 
which the holding company might properly regard as available for distribution by itself. The 
Institute suggests that this practice should now be made a statutory obligation.** 


The ICAEW representatives had a rougher ride over this matter. They had to 
acknowledge the existence of legal opinion to the contrary, summarised by Arthur 
fforde, a solicitor member of the Committee (although he professed that he ‘disliked 
being forced to that conclusion’’). Again, Kettle procured the endorsement of the 
Society of Incorporated Accountants and Auditors for the ICAEW proposal, but 
no other witnesses (including the Law Society) were examined on the point. The 
Report of the Cohen Committee put forward the ICAEW view on pre-acquisition 
profits virtually word for word.*! 


34 ICAEW, Memorandum of Evidence in Minutes of Evidence taken before the Company Law Amendment 
Committee (London: HMSO, 1944) p 395. 

35 Cohen Committee, Minutes of Evidence, qq 6459—6460. 

36 These included the representatives of the Society of Incorporated Accountants and Auditors, the 
Association of Certified and Corporate Accountants, the Federation of British Industries, Shell, ICI 
and The Economist. 

37 Report of the Committee on Company Law Amendment, 1945, Cmnd 6659 (Cohen Committee) para 108. 
The Committee’s only objection to the distributability of share premiums was that ‘in our view this 
is undesirable.’ 

38 ICAEW, Memorandum of Evidence, p 393. 

39 Cohen Committee, Minutes of Evidence, q 6535. 

40 Cohen Committee, Minutes of Evidence, q 8604. 

41 Cohen Committee, Report, para 123. 
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The recommendations of the Cohen Committee were ultimately to be reflected in 
CA 1948. Share premiums were dealt with by section 56, under the heading 
‘application of premiums received on issue of shares.’ The main provision was: 


Where a company issues shares at a premium, whether for cash or otherwise, a sum equal 
to the aggregate amount or value of the premiums on those shares shall be transferred to 
an account, to be called ‘the share premium account,’ and the provisions of this Act relating 
to the reduction of the share capital of a company shall, except as provided in this section, 
apply as if the share premium account were paid up share capital of the company. 


The share premium account could be applied in paying up bonus shares and in writing 
off preliminary expenses and the expenses, commission and discount relating to 
any issue of shares or debentures, as well as providing for any premium on the 
redemption of securities. Again, the ICAEW’s suggestion that goodwill could be 
written off was disregarded. 

The provisions on pre-acquisition profits were buried in Schedule 8, paragraph 
15(5), the drafting of which was particularly convoluted. It referred back to provisions 
that applied only where group accounts were not submitted,” and which related 
‘only to profits and losses of a subsidiary which may properly be treated in the 
holding company’s accounts as revenue profits or losses.’ The paragraph continued: 


The profits or losses attributable to any shares in a subsidiary for the time being held by 
the holding company or any other of its subsidiaries shall not (for this or any other purpose) 
be treated as aforesaid so far as they are profits or losses for the period before the date on 
or as from which the shares were acquired by the company or any of its subsidiaries, except 
that they may in a proper case be so treated where — 

(a) the company is itself the subsidiary of another body corporate; and 

(b) the shares were acquired from that body corporate or a subsidiary of it.“ 


The italicised words above were to provide problems in interpretation, particularly 
as to the scope of the paragraph. These problems were to emerge over the next 
three decades. 

In the period to 1948, therefore, the accountancy profession had developed a clear 
notion of ‘good accounting practice’ in relation to share premiums and pre-acquisition 
profits. This was more restrictive than the legal position,“ and it is therefore not 
surprising that when accountants and men of business disagreed, the profession was 
unable to enforce its views by persuasion. An appeal by accountants to the wider 
regulatory domain of law could be expected, and CA 1948 represented a successful 
appeal. 


From the Companies Act 1948 to the Companies Act 1981 
‘Clarifying’ the Companies Act 


Whatever ambiguities might later be discovered in the provisions relating to pre- 
acquisition profits, authoritative opinion immediately after CA 1948 came into force 





42 CA 1948, Sched 8, para 15(4)(b) and (c). These provisions required statements to be annexed to the 
holding company’s balance sheet setting out the amount of profits and losses of subsidiaries respectively 
not reflected and reflected in the holding company’s accounts. 

43 CA 1948, Sched 8, para 15(5). Emphasis added. 

44 Hornsey, ‘Share Values and Premiums’ (1951) 67 LQR 522 appears to endorse the closing of the 
gap between legal and accounting views of capital. 
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was clear. The London Stock Exchange went so far as to issue a formal notice on 
the matter: 


Certain Holding Companies have received legal advice that one effect of the [Act] is to preclude 
them from distributing by way of dividend profits earned by their Subsidiary Companies prior 
to the date on or as from which those Companies’ shares were acquired by the Holding 
Company. 

In future, therefore, in cases where application is made for the quotation of securities of 
Holding Companies, the [Share and Loan] Department will require to be satisfied that in 
arriving at any estimate contained or to be contained in any Prospectus, Offer for Sale or 
Public Advertisement of the profits of or of any dividends to be paid in respect of the first 
financial year of the Holding Company, due account has been taken of the fact that ‘pre- 
acquisition profits’ will not be available for distribution.* 


The ‘legal advice’ therefore endorsed the ICAEW’s view that pre-acquisition profits 
were non-distributable, although the relevant statutory provision required only that 
they not be treated as revenue profits. 

The share premium account soon became the subject of litigation, in Henry Head 
& Co Ltd v Ropner Holdings Ltd.“ The defendant company (RH) had been incor- 
porated in 1948 to acquire the shares of two small shipping companies. These 
companies were under common management and had overlapping shareholder 
groups. In the accounts of RH, the shares in its subsidiaries were recorded not at 
the nominal value of the shares in RH issued (£1.76m, equal to the nominal value 
of the shares in the subsidiaries acquired) but at the valuation placed on the underlying 
net assets of the subsidiaries (£6.83m). The difference of £5.07m had been credited 
to “Capital Reserve — Share Premium Account.’ This difference was represented 
partly by a surplus on revaluing the subsidiaries’ assets and partly by undistributed 
profits of the subsidiaries. The plaintiff company (HH) had been a shareholder in 
both subsidiaries. In the years after the amalgamation, the profits of the operating 
subsidiaries declined sharply, and as the only apparent source of distributable profits 
for RH was dividends paid by its subsidiaries out of current profits, a sharp decline 
in RH’s dividends appeared imminent. HH sought an injunction restraining RH from 
retaining the £5.07m in its accounts as a sum credited to share premium account, 
or from treating it as representing a premium on shares to which CA 1948 s 56 
applied, or otherwise than as a general reserve of RH. 

In giving judgement, Harman J observed that the question he had to determine 
was whether RH were obliged to draw up their accounts in the way they did. He 
noted that section 56 was ‘a new departure in legislation and was, it is said, intended 
to make compulsory that which had long seemed to be desirable, namely, the practice 
of putting aside as a reserve and treating in the ordinary way as capital cash premiums 
received on the issue of shares at a premium.’*’? However, this was not an issue 
for cash: did that make a difference? Harman J would have been prepared to draw 
a distinction, had it not been for the wording of section 56, which talked of the 
issue of shares at a premium whether for cash or otherwise: 


Apparently, if the shares are issued for a consideration other than cash and the value of the 
assets acquired is more than the nominal value of the shares issued, you have issued shares 
at a premium.* 








45 London Stock Exchange, ‘Notice — Pre-acquisition Profits,’ 30 May 1949. Reprinted in The Times 
Book of Prospectuses (London: The Times Publishing Co, 1949). 

46 [1952] 1 Ch 124. 

47 [1952] 1 Ch 124, 127. 

48 [1952] 1 Ch 124, 128. 
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Despite a desire to ‘reduce the effect of [section 56] to what I cannot help thinking 
would be more reasonable limits,” Harman J observed that section 56 ‘is not stated 
to be a section ... which does not apply on the occasion of a holding company 
buying shares on an amalgamation,’ and concluded that the RH transaction fell within 
section 56. 

The accountancy press reported Henry Head without comment,” while the legal 
press appears to have ignored the case. Harman J had upheld the law as accountants 
understood it.*° Given the uncompromising nature of Harman J’s judgement, it 
might be thought surprising that there should be any subsequent debate on the issue. 
But attempts to distinguish Henry Head were to be made by companies, often (but 
not always) aided and abetted by their legal advisers and accountants. Thus, decisions 
on accounting matters were no longer the sole territory of accountants. By locating 
share premiums within the regulatory domain of law, accountants had to accept 
the role of lawyers as the privileged interpreters of law. 


The Jenkins Committee 


The difference of opinion as to the extent of section 56 was to be remarked on in 
the Report of the Jenkins Committee.“ This difference was largely ascribed to 
lawyers, and was most noticeable in the evidence given by representatives of the 
Bar Council. Some lawyers had advised their corporate clients that they were entitled 
to regard shares acquired by way of a share-for-share exchange as having a book 
value equal to the nominal value of the shares issued.** This view was put forward 
by barrister T.D.D. Divine: 


If you acquire property for fully paid shares you can bring that property into your books 
at any book figure which would be a proper book figure to take. ... The cost to you of 
that property is what has to appear on the left-hand side [ie the liabilities and capital side] 
of your balance sheet. That is the nominal amount, prima facie, of the shares you have 
issued.” 


However, Divine’s outspoken attitude was not shared by his fellow barrister P.J. 
Sykes, who saw ‘no real difficulty in the directors bona fide putting what they consider 
is a reasonable valuation upon an acquisition by saying “What is the value to the 
company of what we have acquired?” and the difference between the nominal amount 
of the share capital issued and that figure should be the share premium.’** The 
Law Society suggested that the requirement to set up a share premium account was 
logical ‘if share premium accounts are deemed to be capital, ... although it may 
be subject to criticism from a financial point of view.’ 








49 (1952) 44 The Accountants Journal 15; The Accountant, 16 February 1952, p 173. 

50 ‘[The issue of shares in exchange for other assets] is equivalent to the issue of shares at a premium 
for cash, and the purchase with the proceeds of the undertaking of the vendor company.’ Bigg, Wilson 
and Langton, Spicer & Pegler’s Book-keeping and Accounts (13th ed, London: HFL Publishers, 1952) 
p 376. 

51 Report of the Company Law Committee 1962, Cmnd 1749 (Jenkins Committee). 

52 This advice was given, for example, in the 1960 merger of Northern Assurance Co Ltd and Employers’ 
Liability Assurance Corp Ltd — Wyld, ‘Merger accounting — legally dead, but will it lie down?’ 
Accountancy, August 1980, p 49. Judicial authority for this view was given by a dictum of Lord Greene 
MR in Craddock v Zevo Finance Ltd [1944] 1 All ER 566, 570: ‘As a general proposition, ... where 
a company acquires property for fully-paid shares of its own, the price paid by the company is, prima 
facie, the nominal value of the shares.’ 

53 Jenkins Committee, Minutes of Evidence (London: HMSO, 1961) q 4609. 

54 Jenkins Committee, Minutes of Evidence, q 4634. 

55 Law Society, Memorandum of Evidence in Cohen Committee, Minutes of Evidence, p 1203. 
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The accountancy profession tended to take a less flexible line than the lawyers. 
The ICAEW (which prepared a specific memorandum for the Committee on the 
issue) concluded that, even in a share-for-share exchange, ‘the principle ... [of] 
placing a proper value on the consideration received should always be applied and 
if the value of the consideration exceeds the nominal amount of the shares issued 
then the excess should be treated as share premium.’** The ICAEW would have 
allowed any goodwill arising on an acquisition to be written off against premiums 
on shares issued in consideration of the acquisition. The Scottish Chartered 
Accountants endorsed this,” but the profession did not present a united front: even 
this small mitigation of the rigours of section 56 would not have been acceptable 
to the Certified Accountants.*8 

The Committee took a hard line on the matter, recommending that section 56 
should be amended ‘to provide that a share premium arises whenever a company 
receives value for and in excess of the amount credited as paid up on shares of 
a par value issued in exchange and that such excess must be credited to the share 
premium account. ’™™® On pre-acquisition profits, evidence to the Committee tended 
to reflect the difference of opinion over share premiums. The ICAEW had, however, 
modified its position since the Cohen Committee, and would have permitted the 
treatment of ‘the pre-acquisition reserves of the subsidiary as being of a revenue 
nature from the standpoint of the holding company’ in a share-for-share exchange, 
so long as the parties to the exchange were agreeable.© The ICAEW’s suggested 
amendment to the Companies Act would, however, have permitted wide discretion 
to shareholders, directors and auditors to determine which of a subsidiary’s pre- 
acquisition reserves could be treated as distributable.“ The Report did not adopt 
the ICAEW recommendations, preferring the view that pre-acquisition profits ‘should 
not be available for distribution as profits of the acquiring company,’ although 
exceptions were proposed for group reorganisations and certain narrowly defined 
reconstructions.” This reflected the views of the Law Society.® 

Despite the recommendations of the Jenkins Committee,“ increasing numbers 
of companies attempted to show shares acquired through share-for-share exchanges 
at the nominal value of the shares issued. One company that attracted much comment 
was City of London Real Property Co Ltd (CLRP), which in 1963 acquired the 
minority shares in a 51 per cent subsidiary in exchange for CLRP' shares with a 
nominal value of £170,600. These shares were agreed to have a market value of 
£580,000. CLRP initially proposed recording the shares acquired at a book value 
of £170,600, and obtained Counsel’s opinion endorsing this treatment. The threat 
of a qualified audit report was, however, enough to persuade the company to record 
the shares acquired at £580,000 and show a share premium account of £409,400. 





56 Jenkins Committee, Minutes of Evidence, p 1437 (CAEW, Supplementary Memorandum, para 273). 

57 Jenkins Committee, Minutes of Evidence, q 6071. 

58 Jenkins Committee, Minutes of Evidence, q 4239. 

59 Jenkins Committee, Report, para 187(c)(i). 

60 Jenkins Committee, Minutes of Evidence, p 1439 (CAEW, Supplementary Memorandum, para 281). 

61 Jenkins Committee, Minutes of Evidence, p 1441 (ICAEW, Supplementary Memorandum, para 286). 

62 Jenkins Committee, Report, para 350. 

63 Law Society, Memorandum of Evidence in Cohen Committee, Minutes of Evidence, p 1203. 

64 These proposals were not to be reflected in the subsequent CA 1967. 

65 ‘The City of London Real Property Case: I — The Facts,’ Accountancy, September 1964, p 773; 
Edwards, ‘II — Legal Considerations,’ loc cit p 774; Wilson, ‘III — Accounting Aspects,’ Accountancy, 
October 1964, p 862. CLRP reacted to the threat of a qualified audit report by attempting to dismiss 
the auditors. This raised a furore, and the dismissal was rescinded. 
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Exposure Draft 3 


As the 1960s progressed, however, a number of companies were able to convince 
their auditors of the propriety of merger accounting. Notable mergers accounted 
for in this way included Bass Charrington in 1967, British Leyland in 1968, 
Cadbury Schweppes in 1969 and Trust Houses Forte in 1970. The ICAEW’s annual 
Survey of Published Accounts for 1969—70 reported that, out of 12 business 
combinations effected by a share-for-share exchange, six had been accounted for 
as mergers and six as acquisitions.” It is not surprising, therefore, that the issue 
of merger accounting should have been high on the agenda of the ICAEW’s 
Accounting Standards Steering Committee (ASSC). The ASSC was set up early 
in 1970 to promulgate accounting standards so as to reduce the diversity of accounting 
treatments. This represented an attempt by the accountancy profession to stake a 
claim to an explicit regulatory role. The ASSC issued an Exposure Draft (ED 3) 
Accounting for Acquisitions and Mergers in January 1971. ED 3 noted that the 
requirements of CA 1948 s 56 to create a share premium account had ‘led to the 
adoption of the practice of recording the shares transferred to the holding company 
at the nominal value of the shares issued in exchange,’® and observed that there 
was legal opinion ‘to support the propriety in law’ of this practice.” 

ED 3 provided various tests that all had to be met for merger accounting to be 
available. The main tests were: 


(a) the substance of the main businesses of the constituent companies had to 
continue in the combined undertaking (thus precluding ‘asset stripping’); 

(b) after the combination, the equity voting rights held by the shareholders of 
any one constituent company could not be more than three times the equity 
voting rights held by the shareholders of any other constituent company (this 
would subsequently be referred to as the ‘size test’); 

(c) the combination resulted from an offer in which at least 90 per cent by value 
of the consideration was in the form of voting equity share capital; and 

(d) the offer was accepted by at least 90 per cent of the equity capital of each 
of the companies receiving the offer.” 


If these conditions were all met, merger accounting was required.” 

ED 3 was criticised from a number of directions. On the one hand, the size test 
was described by Accountancy as ‘arbitrary,’” and it was observed that an equiva- 
lent size test proposed by the Accounting Principles Board (APB) in the USA had 
been rejected.“ On the other hand, the ASSC appears to have been persuaded 
(despite its earlier assertion that the law was on its side) that merger accounting 
was of doubtful legality.” The ASSC did not issue ED 3 as an accounting 


66 ‘A Pooling of Interests,’ Accountancy, March 1969, p 209. 

67 ICAEW, Survey of Published Accounts 1969—70 (London: ICAEW, 1971) p 119. 

68 ASSC, ED 3 — Accounting for Acquisitions and Mergers (London: ASSC, 1971). 

69 ED 3, para 3. 

70 ED 3, para 25. 

71 ED 3, para 7. 

72 ED 3, para 13. 

73 ‘Accounting for Acquisitions and Mergers,’ Accountancy, March 1971, p 105. 

74 ‘No More Instant Earnings,’ Accountancy, December 1970, p 838. The APB’s final pronouncement 
was Opinion No 16 — Business Combinations (New York: APB, 1970). 

75 Unfortunately, the ASSC does not appear to have placed a copy of the letters of comment received 
in response to ED 3 in the Library of the ICAEW (as was normal practice), so it is not possible to 
identify whether the legality of merger accounting was raised by accountants or lawyers. 


822 


November 1991] The Legal and Accountancy Professions and Business Combinations 


standard, but neither was it formally withdrawn. Merger accounting fell into limbo, 
and by 1974, the ICAEW’s Survey of Published Accounts was to note that ‘in the 
accounts of companies included in the surveys no reported instance of the use of 
merger principles to account for an amalgamation has occurred [since 1971].’% 

The lack of consistent legal opinion on the need to account for share premiums 
on a share-for-share exchange and the non-distributability of pre-acquisition profits 
could still be exploited by companies who were able to obtain suitable legal advice. 
A liberal interpretation of the law was advocated by a number of lawyers, including 
barrister Ralph Instone. Describing the dictum of Harman J in Henry Head as 
‘unquestionably erroneous,’ Instone asserted: 


The shares are only issued at a premium if the issuing company chooses, or is bound, to 
bring the acquisition into its balance sheet at a figure in excess of the par value of the 
consideration shares; and there is nothing in the [Companies] Act which obliges it to do so.” 


On pre-acquisition profits, Instone concluded: 


There is no statutory obligation which binds a holding company to distinguish pre-acquisition 
from post-acquisition profits of subsidiaries in the consolidated profit and loss account. A 
fortiori there is no statutory restriction of the dividend-paying power of a holding company 
which produces a consolidated profit and loss account.” 


There was no mention of merger accounting in the 1978 White Paper Changes 
in Company Law,” nor in the Companies Bill 1978, although the Bill dealt with 
two connected matters. First, companies issuing shares for a non-cash consideration 
were required to obtain an expert’s report on the value of the consideration, but 
this requirement was specifically excluded for share-for-share exchanges and 
‘mergers.’ The expert valuer had to report that the value of the non-cash 
consideration was no less than the nominal value of the shares issued and any premium 
that the company stated as applying to the shares.*! These provisions did not, 
however, require the valuer to determine a precise valuation for the assets, nor did 
they require the company to base the amount of any premium on the current fair 
value of either the shares issued or the assets acquired. Second, the profits that a 
company could legally distribute were defined.: The Bill’s (and later CA 1980’s) 
silence on merger accounting meant that the opportunity of stating unambiguously 
the distributability or otherwise of pre-acquisition profits was missed. 


Shearer v Bercain 


The whole issue was to be considered judicially in a tax case, Shearer (Inspector 
of Taxes) v Bercain Limited. Here it was actually to the advantage of the 
defendant company to assert an obligation on a share-for-share exchange to create 
a share premium account and to claim that dividends paid out of pre-acquisition 


76 ICAEW, Survey of Published Accounts 1973—74 (London: ICAEW, 1975) p 16. 

77 Instone, ‘Accounting for Mergers’ [1978] JBL 350, 356. 

78 See Instone, op cit p 361. 

79 Cmnd 7291. 

80 Later enacted in CA 1980, and now CA 1985, s 103. ‘Merger’ was defined as the acquisition by 
a company of all the assets and liabilities of another company in exchange for the issue of shares. 

81 CA 1985, s 108(6)(d). 

82 Now CA 1985, ss 263—281. The last of these sections provides a saving in respect of ‘any enactment 
or rule of law ... restricting the sums out of which ... a distribution may be made,’ which would 
presumably have covered any existing legal rule relating to pre-acquisition profits. 

83 [1980] 3 All ER 295. 
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profits were legally prohibited from distribution by the parent company. The 
defendant company had acquired two subsidiaries in 1971 by way of share-for-share 
exchanges. It had recorded the cost of the subsidiaries at their current values at 
the time of acquisition, and established a substantial share premium account. The 
subsidiaries had paid dividends out of pre-acquisition profits, which Bercain had 
applied to writing down the book value of the shares in subsidiaries. The Inland 
Revenue had assessed Bercain to tax under the close company legislation on the 
basis that there was a shortfall in the parent company’s distributions. It was argued 
that, if Bercain was obliged by law to account for the shares acquisition and dividends 
in the way it had, the assessment should be discharged. Before the Special Commis- 
sioners, the Principal Advisory Accountant to the Board of Inland Revenue gave 
evidence that there was no uniform practice adopted by accountants as to the creation 
of a share premium account in these circumstances, and that this reflected a lack 
of unanimity among lawyers. The Special Commissioners held that the facts in 
Bercain were in essence indistinguishable from those in Henry Head% and that CA 
1948 s56 imposed a ‘restriction of law’ as regards the making of distributions. 

When the Inland Revenue appealed the Special Commissioners’ decision, the 
defendant company was not represented. However, the Department of Trade and 
Industry apparently recognised that the case raised ‘wide and difficult issues,’® and 
arranged for counsel to appear as amicus curiae. Walton J’s judgement resolved 
the issue unambiguously. As regards share premiums: 


On its face s 56 clearly envisages a premium arising on an issue of shares otherwise than 
for cash. In general, it is the duty of the directors to issue shares in their company for the 
best equivalent they can obtain, and in a very large number of cases this will mean that they 
will be able to issue them at a premium, and consequently must do so. ... That being so, 
there can be no possible ground for the legislature having made such a ludicrous and totally 
unworkable distinction between cases where there is a stated and cases where there is no 
stated premium, and distinct from the factual position whether shares have or have not actually 
been issued at a premium.* 


Walton J also addressed the pre-acquisition profits question, holding that CA 1948, 
Sched 8, para 15(5) did indeed make dividends paid out of such profits undistributable 
in the hands of the parent company.*’ 

Shearer v Bercain was decided on a reading of the law, not on the weight of 
accountancy practice. It is quite conceivable that Walton J would have reached the 
same decision even if the evidence showed that merger accounting was almost 
universal. By appealing to legal regulation rather than persuasion, as it had done 
for share premiums, the accountancy profession faced the risk of adverse judgements. 
Thus CA 1948 s 56 could be regarded as an unexploded bomb that was ultimately 
to blow up in the face of the accountancy profession. 


The Companies Act 1981 


It was not only the decision in Shearer v Bercain that appeared to close the door 
to merger accounting. It was also precluded by the EEC’s draft Seventh Directive 
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on Company Law. The DTI issued a consultative papers inviting views as to 
whether an attempt should be made to amend the draft Directive so as to permit 
merger accounting. A memorandum submitted by the Consultative Committee of 
Accountancy Bodies (CCAB)® argued in favour of the availability of merger 
accounting, noting that: 


As a basic principle, we believe that a method of accounting which may be justifiable in 
a given instance and which may be selected by a company as appropriate to the particular 
circumstances should not be prohibited by law unless it is established that the method in 
question is without merit whatever the case.” 


After Shearer v Bercain, the CCAB made a further submission to the DTI.” This 
memorandum claimed that the decision could have grievous consequences, as it 
might frustrate mergers and group reorganisations and brought under a shadow the 
legality of past uses of merger accounting. The CCAB identified a ‘strong case for 
urgent legislative action,’ and suggested as an interim measure that the law should 
be amended so as to exclude group reorganisations from the restrictions on pre- 
acquisition profits and to grant retrospective approval to any uses of merger 
accounting. Submissions to the DTI were made in a similar vein by the Confederation 
of British Industries (CBD and the Law Society. 

An indication that the law would be amended to mitigate the effect of CA 1948 
s 56 was given in a written answer in the House of Commons in November 
1980.” This suggested that the government would amend CA 1948 along the lines 
proposed by the Jenkins Committee, and would grant retrospective exemption to 
those companies which. had used merger accounting in the past. The provisions of 
CA 1981 were, however, to be more extensive than this. ‘Merger relief’ from CA 
1948 s 56 was made available where a company secured in pursuance of an arrange- 
ment at least a 90 per cent equity holding in another company, as a result of the 
issue or transfer to it of equity shares in that other company or by the cancellation 
of any such shares not held by the company and, in consideration for the arrangement, 
allotted its own equity shares.” Similar relief was granted for group reorganisa- 
tions and retrospective relief was conceded. As part of a complete overhaul of CA 
1948, Sched 8, enacting the EEC’s Fourth Directive on Company Law, paragraph 
15(5) was quietly dropped, while for periods prior to CA 1981 the mischievous 
words ‘for this or any other purpose’ in paragraph 15(5) were retrospectively amended 
to make it clear that they did not make dividends paid out of pre-acquisition profits 
non-distributable where merger accounting had been used. Finally, the DTI took 
powers to modify the ‘merger relief’ provisions by statutory instrument™; these 
powers were specifically intended to accommodate the accountancy profession, who 
were discussing the details of merger accounting with the CBI and the Law 
Society.” 

These ‘merger relief’ provisions related to the treatment of share-for-share 
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exchanges in the accounts of the acquiring company only; they did not specifically 
address the issue of accounting for business combinations. Indeed, the government 
indicated in the Committee Stage of CA 1981 that ‘it will be for a future accounting 
standard to prescribe the accounting treatment to be adopted in circumstances that 
fall within the scope of this [part of the Act].’°° Thus the relative roles of the 
government and the accountancy profession seemed to be demarcated: the profession 
would define the appropriate accounting treatment for particular kinds of business 
combination, while the government would endorse the profession’s treatment by 
means of a statutory instrument. It was within this framework that the Accounting 
Standards Committee (ASC)” prepared an Exposure Draft on accounting for 
acquisitions and mergers. 


After the Companies Act 1981 


Exposure Draft 31 


Unlike ED 3, the approach to merger accounting proposed in ED 31 did not involve 
a size test as a criterion of a merger. Instead, ED 31 proposed that a merger should 
be deemed to arise when ‘not less than 90% of the fair value of the total consideration 
given ... should be in the form of equity shares.” The rationale offered was that 
“merger accounting should be applied when the combination of businesses is brought 
about without significant resources leaving the combining companies.’? The 
conditions for merger accounting were more restrictive than those for merger relief, 
and ED 31 proposed that, where merger accounting was not available, and acquisition 
accounting had to be used, but the acquiring company could avail itself of the merger 
relief provisions of CA 1981, the company would nonetheless be obliged to record 
the shares acquired at the fair value of the consideration given, and to credit the 
difference between the fair and nominal values of any shares issued as part of the 
consideration to a separate capital reserve. 

To the Law Society’s Standing Committee on Company Law, this proposal was 
seen as an unacceptable attempt to rewrite the law: 


Where ... a treatment is expressly permitted by statute, we think it doubtful whether it can 
be argued that to follow that treatment results in a failure to show a ‘true and fair view’ or 
that an Accounting Standard can forbid the treatment.'® 


This view of the relationship of accounting and law, when contrasted with the opinion 
of the CCAB quoted above (p 825), clearly demonstrates the irreconcilable claims 
of the two professions to regulate accounting practices. 

The Law Society also suggested that the ASC had gone back on the ‘flexible’ 
approach adopted the year before by the CCAB-CBI-Law Society Joint Working 
Party, by attempting to restrict the scope of the law. On balance, however, the Law 
Society found little to object to in ED 31, and was rather nonchalant about the possible 
danger of ‘merger accounting being permitted for some transactions which some 
would consider not to be mergers.’ In this, the Law Society was less rigid than 
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several leading accountancy firms, which advocated a size test as one of the criteria 
for merger accounting. 


Statement of Standard Accounting Practice 23 


The merger accounting debate within the ICAEW extended over two years, until 
an accounting standard (SSAP 23 Accounting for Acquisitions and Mergers) was 
finally issued in April 1985. SSAP 23 generally followed ED 31, but was more 
flexible in that merger accounting was made optional rather than compulsory when 
the criteria were met. Moreover, companies taking advantage of the merger relief 
provisions of CA 1981 for combinations that could not be accounted for as mergers 
under SSAP 23 were not obliged to create a non-statutory share premium account. 
If a company did create such an account, then the issue arose of whether the receipt 
of dividends paid out of pre-acquisition profits resulted in part of this account 
becoming realised, and the ASC was forced to concede that ‘no firm legal ruling 
on this is yet available.’'*! The ASC was thus not prepared to commit itself, in the 
absence of specific legal guidance, as to what constituted realised profits, despite 
the explicit provision of CA 1985 that realised profits were what generally accepted 
accounting principles considered to be realised profits.'” 

Yet even before SSAP 23 was finalised, members of the accountancy profession 
were expressing worries about the very point on which the Law Society had been 
relaxed: the use of merger accounting in transactions that did not appear in substance 
to be mergers. An early example was the use of the so-called “vendor rights’ 
technique.’ The chairman of the ICAEW’s Technical and Review Committee was 
quoted as saying that the vendor rights point was an indication of ‘how the market 
will take the rules literally and find ways round them. The more we prescribe rules 
the more people will do that, especially if it’s not a very good standard.’ 

A further ‘abuse’ of SSAP 23 was the combination of merger relief in the parent 
company’s accounts with acquisition accounting in the group accounts. The advantage 
of this in comparison with merger accounting was that the parent company could, 
as part of the process of arriving at fair values for the net assets of the newly-acquired 
subsidiary, create provisions for the costs of reorganising the group following the 
acquisition, and thereby write off the costs of reorganisation against these provisions 
rather than through the profit and loss account. Goodwill arising on consolidation 
could be avoided completely (as was the case in the acquisition by Burtons of 
Debenhams in 1986) or a non-statutory share premium account could be created 
in the parent company’s accounts against which the goodwill arising on consolidation 
could be written off in the group accounts.'™ 

Moreover, the courts made it clear that companies required to create a share 
premium account could apply it in a capital reduction scheme so as to create a capital 
reserve which could be used upon consolidation to eliminate goodwill. In a series 
of petitions heard in 1988, Harman and Mervyn Davies JJ held that such a conversion 
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of share premium account into capital reserve would be permitted to write off good- 
will where the share premium account and the goodwill arose from the same 
transaction, '° or even where the goodwill arose from a past or future acquisition. '% 

Thus, even though the final version of the EEC Seventh Directive on Company 
Law was to permit the use of merger accounting, the flexible attitude of the courts 
means that at least one advantage of merger accounting (the avoidance of goodwill 
on consolidation) can be readily achieved, while the abolition of CA 1948, Sched 8, 
para 15(5) makes possible the distributability of at least some dividends paid out 
of pre-acquisition profits. This will be of some comfort to companies in the light 
of the ASC’s issue in February 1990 of a new Exposure Draft (ED 48) on Accounting 
for Acquisitions and Mergers. ED 48 rejects almost completely the philosophy of 
SSAP 23 as to what a merger is. It is now asserted that the criterion that significant 
resources should not leave the group is meaningless, as ‘the issue of shares in 
exchange for any assets, including shares in another company, is an application 
of resources, the resources being measured by the fair value of the shares 
issued.’ The philosophy of ED 3 was right after all: 


In the context of business combinations a merger is the coming together of two or more 
enterprises for the mutual sharing of the risks and rewards of the combined enterprise where 
no party to the combination can be identified as acquirer or acquiree. There must be 
substantially equal partnership, with the pre-combination entities sharing influence in the new 
economic unit. !°8 


The size test returns: merger accounting would not be possible unless ‘none of the 
combining parties is more than 50% larger than any other enterprise which is a 
party to the combination unless special circumstances prevent the larger from 
dominating the other(s).’'” 

The abolition of the ASC in July 1990, and the establishment of the Accounting 
Standards Board (ASB) has left the future of ED 48 in some doubt. This could pose 
potential problems, as the recent amendment to CA 1985 enacting the EEC Seventh 
Directive makes the use of merger accounting conditional, inter alia, on its according 
with generally accepted accounting principles or practice.''° It remains to be seen 
whether the ASB will endorse the restrictive approach of ED 48 or permit the 
continuation of current ‘generally accepted accounting practice’ as represented by 
SSAP 23. 


Conclusions 


This historical survey exemplifies the fluctuating relationship between accounting 
and law over the past century. During this period, the attitudes of both accountants 
and lawyers have reflected unarticulated residues of earlier notions of capital. The 
accountants’ insistence that neither share premiums nor pre-acquisition profits should 
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be distributable was more at home in a period of scant financial disclosure, when 
a company’s dividend was the predominant signal of its economic performance. 
The lawyers’ more relaxed attitude to share premiums reflected a view of nominal 
share capital as the ‘creditors’ buffer fund’ (with protection against the abuse of 
limited liability coming from uncalled share capital), derived by Sir George Jessel, 
MR from CA 1862.!!! As Edey points out, ‘The acceptance of the non-distribution 
of the share premium was the final step in making the concept of nominal capital, 
as the minimum amount available for creditors when paid-up, finally obsolete. ’!!? 
If protection of creditors is seen as arising from adequate disclosure of a company’s 
financial position, the lawyers’ approach is sounder from an economic viewpoint 
than that of the accountants. !!3 

For much of the period under review, accounting has on the surface been expanding 
its claims on ‘regulatory space.’''* Although, before 1948, company accounts had 
been regulated by statute and constrained by case law, much of the potential domain 
of regulation remained virgin territory, open to colonisation by either profession. 
Accountants rejected the flexibility that lawyers would have countenanced over the 
distributability of share premiums, and as the accountancy profession became more 
self-confident, it was able to occupy the regulatory domain of company accounts, 
ensuring that the relevant provisions of CA 1948 reflected the preferences of 
accountants. Lawyers seem to have been content to allow accountants to capture 
the regulatory space, because the capture was illusory: accountants still had to 
acknowledge law as the ultimate mechanism of regulation. 

In the years after CA 1948, this dependence on law was to rebound on accountants. 
It was now the accountancy profession that wished to maintain flexibility, so as 
to respond to a changing commercial environment and enhance the interests of 
corporate clients. Legal provisions which had earlier represented the profession’s 
success in colonising a regulatory domain were now constraints. Accountants allied 
themselves with lawyers in subverting law of accountants’ own making. 

By 1970, the accountancy profession was ready to attempt a new approach to 
regulation of corporate financial statements, through the issue of accounting standards. 
Where standards appeared to conflict with law, however, they were not regarded 
as sustainable: accountants still had to acknowledge the supremacy of law in the 
regulatory domain of financial reporting. Accounting matters were left to be 
adjudicated by the courts, not by the exercise of accountants’ professional judgement. 
When the courts found against the preferences of the accountancy profession, this 
led to pressure for statutory amendments to overrule case law. The changes of 
CA 1981 appeared to grant regulatory control to the accountants in accounting for 
business combinations, but at the same time the general provisions of this Act 
represented a quantum leap in the volume of regulation of financial statements by 
law. This ‘juridification’ of accounting has been expanded through CA 1989, which 
provides detailed rules on accounting for business combinations. Despite all 
protestations to the contrary, the accountancy profession has to recognise that it 
cannot regulate accounting independently of the law. 
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Substance, Form and Equity in Taxation and Accounting 


Graeme Macdonald* 


Introduction 


Both taxation and accounting are concerned with economic transactions; both have 
had to face the argument that within their respective domains transactions should 
be analysed according to their ‘economic substance’ rather than their legal form. 
Within the UK tax system the law has eschewed that doctrine until very recently, 
but in the world of accounting it seems to have been embraced as a principle, concept 
or consideration underlying accounting practice. Whether this represents a 
contradiction between the practices of taxation and accounting, between lawyers 
and accountants, or whether the issue is different in the two contexts, notwithstanding 
the use of the same terminology, is considered here. In their professional domain 
accountants have encompassed both taxation and accounting to such an extent that 
it would not be surprising if there was an idea shift from one to other. However, 
like many such shifts it may not be wholly appropriate, or the idea itself may need 
further explication. 

In particular there is the danger that substance over form is seen as a peculiarly 
legal doctrine, whereas it will be argued that it is a general issue potentially applicable 
wherever there is a rule governed activity. That being so, substance is not something 
to be determined exclusively by reference to legal, or for that matter economic, 
characteristics; it is something which derives from the perspective of the activity 
under consideration. As an idea, substance over form can be discussed in a quite 
neutral sense; but its application will always depend on the context. Substance is 
to be understood in the context of prior definitions or norms; it is not determinative 
of those definitions or norms. In that sense it is a second order issue. Substance 
over form is therefore not regarded here as a fundamental accounting paradigm 
which can determine accounting outputs. 

This paper suggests, using taxation as an example, that the doctrine of substance 
over form has more than one meaning; at one level it is a legal doctrine of 
construction, (or in more general terms it is a question of categorisation); at another 
it is an equitable concept employed by those charged with administering generalised 
rules in a hostile environment. Taxation is a rule-governed activity; tax law represents 
the rules by which tax policy is administered. By contrast, accounting has not always 
been a rule-governed activity. It has been practised and only relatively recently has 
that practice been regulated, latterly through accounting standards. These standards, 
or rules, seek to administer the activity which is accounting, but they are grounded 
in an extant practice. In essence they seek to codify that practice by formalising 
the consensus on best practice as rules; and they seek to do so in an increasingly 
internally consistent way. To that end attempts have been made (notably in the US) 
to formulate a conceptual framework — a conceptual base to underpin the specific 
rules of individual standards. In so doing, consistency with fundamental concepts 
may in fact require a change in the detail of practice or existing standards. 

It will be argued that the doctrine of substance over form in accounting has two 
facets broadly similar to those at issue in taxation. One is the question of 
categorisation, the other is the equitable application of accounting rules. The problem 
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which the issue of substance and form highlights in both spheres is that the two 
activities — taxation and accounting — operate within and by reference to the existing 
system of classification given by general law. Where this hinders the implementation 
of tax policy then tax rules are changed in order to achieve the policy objective. 
Similarly accountants propose their own rules for accounting for specific transactions 
in accordance with their perceived objective of accounting. Even then, with each 
activity having its own peculiar rules, the problem of resolving ‘hard cases’ arising 
from the necessarily general nature of rules still persists. As noted above, tax 
administration through the legal system has long eschewed any equitable solution, 
although, as will be seen, it has recently accepted it within self-imposed constraints. 
By contrast it will be argued that accounting practice has long permitted equitable 
solutions and even with the advent of regulation still retains that position. 


Taxation 


The argument over substance or form in tax law has arisen in two distinct ways: 
the first in construing the nature of a transaction, the second in deciding how a 
transaction should have the tax rules applied to it. Each approach involves different 
propositions. The first, referred to here as the legal proposition, argues that in 
ascertaining the character of a transaction regard is to be had to what is in fact done 
rather than to the label or nomenclature given to what is done. The second, the 
equitable proposition, suggests that in taxing a transaction regard is to be had to 
the economic effect of what has been done and tax levied by analogy to the tax 
treatment of similar economic effects realised through different transactions. 

Both propositions are apparent in the celebrated case of Duke of Westminster v 
Commissioners of Inland Revenue.' The significance of that case is that the two 
propositions are distinguished with the legal being accepted and the equitable being 
rejected. Finlay J had upheld the Commissioners and decided that ‘looking, not 
at the form, but at the substance of the thing’? the receipts under deeds of covenant 
were, in the case of servants still employed, to be regarded as wages. In so doing 
he had referred to a Court of Appeal decision which had approved the proposition 
that ‘the Court will in each case look at the real nature of the transaction, whatever 
may be the form in which it is expressed.” This decision itself followed one from 
the House of Lords in which the Lord Chancellor had said: 


looking at the whole nature and substance of the transcation (and it is agreed on all sides 
that we must look at the nature of the transaction and not be bound by the mere use of words) 
I cannot doubt . . . that what is called an annuity in the contract ... was a mode of the payments 
for ... a debt to be paid. (Emphasis added)‘ 


The contradistinction between what is done and the label given to it is clearly the 
issue here. 

In the Westminster case the Court of Appeal rejected Finlay J’s decision and 
accepted the argument of Mr Wilfrid Greene that ‘when you have looked at the 
whole of the substance, you are stil] to look at it from the point of view of the law 
and see what the effect is as a legal relation. ’5 The judge had erred in that he had 
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‘departed from the legal effect and refused ... to give effect to the legal effect.’ 
That is perhaps a rather strong indictment of Finlay’s reasoning, but he had been 
ambivalent: while he had thought that the letters signed by the employees ‘might 
probably be held to be a legal bar to his recovering more ... be that as it may, 
the substance of the thing’? was that the servants understood that they would 
receive the same wages as before. Was this rejecting the label offered by the covenant 
on the basis that, taken with the signed letters, the receipts were wages under another 
name, or was it that the end result of the transactions was as if wages had continued 
to be paid? 

The House of Lords was clear in its rejection of the equitable proposition. Lord 
Tomlin noted 


it is said that in Revenue cases there is a doctrine that the Court may ignore the legal position 
and regard what is called ‘the substance of the matter’ ... This supposed doctrine seems 
to rest for its support upon a misunderstanding of language used in some earlier cases. The 
sooner this misunderstanding is dispelled and the supposed doctrine given its quietus the better 
... for the doctrine seems to involve substituting ‘the uncertain and crooked cord of discretion’ 
for the ‘golden and straight mete wand of the law’ ... 

This so called doctrine of the substance seems to be nothing more than an attempt to make 
a man pay notwithstanding that he has so ordered his affairs that the amount of tax sought 
from him is not legally claimable.® 


Lord Russell equally clearly rejected the equitable proposition but accepted the 
constructive one. Of the equitable he said: 


This simply means that the true legal position is disregarded and a different legal right and 
liability substituted in place of the legal right and liability which the parties have created. 
I confess that I view with disfavour the doctrine that in taxation cases the subject is to be 
taxed if, in accordance with a Court’s view of what it considers the substance of the transaction, 
the Court thinks that the case falls within the contemplation or spirit of the statute. The subject 
is not taxable by inference or by analogy, but only by the plain words of a statute applicable 
to the facts and circumstances of his case.? 


while of the constructive: 


If all that is meant by the doctrine is that having once ascertained the legal rights of the parties 
you may disregard mere nomenclature and decide the question of taxability or non-taxability 
with the legal rights, well and good.* 


That this decision was understood to be a decisive rejection of the equitable but 
also a recognition of the legal proposition was made clear by Lord Greene (previously 
Mr Greene in the Westminster case) in CIR v Wesleyan and General Assurance 
Society some eleven years later and subsequently approved in the House of Lords: 


There have been cases in the past where what has been called the substance of the transaction 
has been thought to enable the Court to construe a document in such a way as to attract tax. 
That particular doctrine of substance as distinct from form was, I hope, finally exploded by 
the decision of the House of Lords in the case of Duke of Westminster v Commissioners of 
Inland Revenue ... The doctrine means no more than that the language that the parties use 
is not necessarily to be adopted as conclusive proof of what the legal relationship is. That 
is indeed a common principle of construction. To take one example, where parties enter into 
a contract, they describe it as a licence, but the contract according to its true interpetation 
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creates the relationship of landlord and tenant, the parties can call it a licence as much as 
they like but it will be a lease . . . Similarly here, if the parties have entered into a contract 
the legal result of which on its true construction is to create an annuity, the parties could 
not avoid the legal consequences by referring to the payments as loans. !° 


In other words tax law operates within the framework of general law subject, of 
course, to any of its own rules modifying that law; and in so far as that general 
law classifies and distinguishes transactions it does so on the basis of the legal 
substance of what is done rather than the label under which it is done. 

It is important to note the nature of tax law: it is one of the administrative means 
whereby a specific social and economic policy is enforced on a generally recalcitrant 
body of tax payers. As with most regulations the rules will involve generalisations. 
Where there is an acceptance of the rules and a willingness to make them work, 
generalisations may not be problematic; thus the familiar example of a rule forbidding 
vehicles in a public park — nobody would seek to enforce such a rule in the case 
of an ambulance attending a child injured in the park. However, where there is 
not this acceptance, hard cases inevitably follow. If enforcement of the policy is 
to be only by clear application of the rules then those rules will require more and 
more detailed specification as, in our case, the recalcitrant taxpayer exploits 
ambiguities of language and weaknesses in categorisations.!! 

The alternative is an equitable approach: 


When the law speaks universally, then, and a case arises on it which is not covered by the 
universal statement, then it is right, where the legislation fails us and has erred by over 
simplicity, to correct the omission — to say what the legislator would have said had he been 
present, and would have put into his law if he had known . . . this is the nature of the equitable, 
a correction of law where it is defective owing to its universality.'* 


This describes almost exactly the doctrine of substance over form and taxation by 
analogy and discretion so roundly rejected by the courts in the Westminster case. 
It is a defensive technique used by the enforcer of tax laws against the recalcitrant 
taxpayer. As Lord Sumner recognised: 


The proposition, that the substance of a transaction must be looked to and not merely the 
form, is generally invoked against those who have carried it out ... it is unusual where the 
form of a transaction is against those whose transaction it is, to invoke the substance in their 
favour, in order to eke out what they have left defective in form." 


The administrator seeks to use the doctrine in the context of applying an existing 
set of rules; he argues that in substance transaction A is equivalent to transaction 
B which is taxed so therefore transaction A should also be taxed. The logical argument 
that since A and B are in substance equivalent, transaction B should not be taxed 
because A is not taxed, is not available because the reference point is the existing 
rule taxing B. 

For implementation the equitable application of laws requires a ‘wise man’ to 
stand in the shoes of the legislator. The history of taxation on the other hand has 
demonstrated a shift from taxation by royal decree to taxation by popular 
representation; and it is that that prompted the courts to take the view that taxation 
can only be levied according to the strict application of statute; rules, not men, 
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determine tax liabilities. But however much the courts resist the equitable, the problem 
that equity seeks to resolve — the necessity for generalisation in regulation — does 
not go away. To remove it would require complete specification within the rules, 
and ‘an omniscient rule-designer capable of anticipating all the possible combinations 
of circumstances which might conceivably bear on the rule’ — an impractical 
proposition in the context of a recalcitrant audience able to learn and respond to 
every change in specification. The notion of substance therefore reappears within 
the rules themselves, not as a substantive argument determining construction of the 
rules, but as a force determining the content of the rules. 

Examples abound. Consider the use of the term ‘control’ in the context of control 
of a company. Until the recent Companies Act the formal definition of control 
would have involved control by means of voting or direction. Under the Taxes Acts 
1988, by contrast, we find control including control by share capital, voting, rights 
to distributed income and rights to assets on a winding up. Further such control 
can be attributed through other companies, through nominees or through associates, 
can be potential as well as actual and, finally, can be direct or indirect.!> Similarly 
wide definitions are to be found in the context of settlements and settlors’®; here 
the statutory breadth has been such that in order to stop the sections applying to 
normal commercial transactions they have been limited by judicial interpretation 
to cover only transactions involving bounty." 

Associated with definitions which seek to prescribe the substance of transactions 
is the technique, or response, of ‘deeming,’ whereby the statute deems to be the 
case that which legally is not the case. This is, of course, an equitable response. 
The irony is that, having rejected an equitable construction of the rules as a way 
of enforcement, the problem of coping with recalcitrant taxpayers is now ‘dealt 
with by public bureaucracies selectively enforcing over inclusive rules rather than 
by trying to frame ultra-precise rules in the first place.’'8 That this is so is 
evidenced in some cases within the rules themselves in the form of clearance 
procedures.'? Under such procedures, transactions which are within the letter of 
the rules can be exempted from application of the rule at the discretion of the 
administering tax inspector. Such discretion is more often than not exercised in 
accordance with the perceived spirit of the rule. In other cases we witness extra 
statutory concessions and other exercises of discretion both formal (eg statements 
of practice) and informal. 

Substance has, therefore, come to dominate form within the rules themselves. 
The result is thus a more contained application of the doctrine of substance over 
form than would exist if each and every transaction was susceptible to a substantive 
construction and the imposition of a tax liability according to the perceived equity 
of the situation. However the notion of substance as opposed to form has recently 
been extended by the courts, although, as in statute, only in heavily prescribed 
circumstances. The extension is witnessed in a series of tax avoidance cases starting 
with W.T. Ramsay v IRC (1981)? and progressing to Craven v White and related 
appeals (1988).?! 


14 Hood, Administrative Analysis (London: Wheatsheaf Books, 1986) p 33. 
15 eg ss 413, 416, 838, 840. 

16 eg s 681. 

17 Bulmer v IRC 44 TC 1 approved in IRC v Plummer [1979] STC 793, 801. 
18 Hood, op cit p 42. 

19 eg ICTA 1988 s 776(11) or s 707. 

20 [1981] STC 174. 

21 [1988] STC 476. 
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In Ramsay Lord Wilberforce was at pains not to overrule the Westminster denial 
of the equitable proposition of construction; rather he sought only to limit its 
application. Thus he argued: 


Given that a document or transaction is genuine, the court cannot go behind it to some supposed 
underlying substance. This is the well-known principle of Commissioners of Inland Revenue 
v Duké of Westminster [1936] AC1. This is a cardinal principle but it must not be overstated 
or over-extended ... it does not compel the court to look at a document or transaction in 
blinkers, isolated from any context to which it properly belongs. If it can be seen that a 
document or transaction was intended to have effect as part of a nexus or series of transactions, 
or as an ingredient of a wider transaction intended as a whole, there is nothing in the doctrine 
to prevent it from being so regarded: to do so is not to prefer form to substance, or substance 
to form. It is the task of the court to ascertain the legal nature of any transaction to which 
it is sought to attach a tax or tax consequence and if that emerges from a series or combination 
of transactions, intended to operate as such, it is that series or combination which may be 
regarded.” 


In Furniss v Dawson Lord Brightman interpreted Ramsay as saying that 


- the fiscal result is to be no different if the several steps are pre-ordained rather than pre- 
contracted ... Ramsay says this fiscal result cannot be avoided because the pre-ordained 
steps are to be found in an informal arrangement instead of in a binding contract. The day 
is not saved for the taxpayer because the arrangement is unsigned or contains the magic words 
‘this is not a binding contract.’ 


In other words, Lord Brightman was reverting to the legal proposition that, in 
characterising a transaction, labelling or form cannot override what is done. Whether 
or not a composite transaction is pre-ordained is not determined solely by the existence 
or not of contractual arrangements. 

The notion of a composite transaction is not a new one; it has appeared in the 
context of categorising one transaction according to the category of another,” and 
it has also previously appeared in the context of multi-step transactions. A matter 
of months after the Westminster decision the Court of Appeal considered John Cronk 
& Sons Ltd v Harrison.» The sale of houses by way of trade had been financed 
by building society loans to the purchasers in excess of the amounts the society 
would normally have loaned. This was done on the basis that the taxpayer, the seller 
of the houses, would deposit back with the society the amount of that excess as 
collateral security; this would be released when the mortgage was reduced by a 
specified amount. The issue was whether the full sale price of the house should 
be regarded as a receipt, or whether the amounts deposited back should be excluded 
and taxed only when released. In deciding that the sale price should be included 
when the sale was completed, but at its actuarially computed present value rather 
than face value, (or if impractical taxed only on release) Lord Hansworth MR said 


You do not, therefore, have to set aside the documents; it is not a case in which one is going 
to set aside the documents in order to get at what is called the substance of the matter ... 
It is this: that for getting at the substance of the matter, you must look at all the documents 
and see the interconnection(s) ... I am, therefore, not setting aside the documents or going 
at all in defiance of what the House of Lords said in the Westminster case, but one is going 
to get what may be called the totality of the transaction, and I do not find it either possible 





22 p180. 

23 [1984] STC 153, 166. 

24 eg VAT cases, British Railway Board v Customs and Excise Comrs [1917] STV 221 and British Airways 
ple v Customs and Excise Comrs [1990] STC 643. 

25 20 TC 612. 
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or right to say that I ought to look only at one part of what might be called a tripartite 
transaction.”6 


In confirming the decision the House of Lords agreed that ‘the whole arrangement 
was a tripartite one, which should not be separated up.’?’ 

This approach does indeed seem consistent with the Westminster decision. There 
the covenants were made to the employees after they had received and acknowledged 
letters explaining that they remained entitled to wages although it was expected that 
in practice they would be content with receipts under the covenant. It could have 
been the case that the letters were regarded as collateral contracts: this indeed was 
the view of Lord Atkin dissenting, that ‘before the deed was executed there was 
a contract between master and servant as to the effect of the deed on the existing 
contract of service.’ However Lord Tomlin did not think that ‘upon the true 
construction of the relevant letter and written acknowledgement, even when regarded 
in the light of such facts as are admitted or formed . . . there was any such collateral 
contract as alleged’;”? and in Lord Russell’s opinion ‘the letter has no operation 
at all and has no effect upon the legal rights and liabilities of the parties created 
by the deed.’*° 

So Westminster did not deny the need to look at connected transactions in the 
round, provided they had legal effect, as they did in Cronk. In this respect all that 
Ramsay and that line of cases has decided is that a pre-planned series of transactions 
need not be legally pre-ordained; although each transaction in the series, when 
observed ex post, will still be required to have legal effect (which they did not in 
Westminster). As such that aspect of the Ramsay and Furniss decisions was no more 
than an example of the legal proposition of substance over form: that if in fact 
transactions are pre-ordained, lack of formal pre-ordination will not change what 
is in fact the case. That pre-ordination in fact, rather than potentially, is the 
requirement is evidenced by the Craven v White decisions. Had these decisions 
extended the construction of a series of transactions to those which ex post could 
be regarded as connected, though not so at the time of initiation, then it could have 
been argued that Ramsay represented an example of the equitable proposition of 
substance over form. 

However the Ramsay and Dawson decisions have changed the way in which tax 
avoidance schemes are construed.’ That change is fundamental: where a 
transaction has ‘no commercial (business) purpose apart from the avoidance of a 
liability to tax’ then ‘. . . the inserted steps are to be disregarded for fiscal purposes. 
The courts must then look at the end result.’*? Thus in Dawson the intended sale 
of shares in Dawson family companies to Wood Bastow was achieved by exchanging 
the shares for those in Greenjacket, with Greenjacket selling them on to Wood 
Bastow. The courts treated this series of transactions as if it were a direct disposal 
of the shares by Dawson to Wood Bastow; clearly taxation by analogy. The deemed 
disposal was then taxed according to ‘the terms of the taxing statute sought to be 
applied,’ that is, capital gains tax on a disposal. This aspect of the Ramsay 








26 p 626. 

27 «=p 641. 

28 p5l6. 

29 p519. 

30 p523. 

31 See IRC v Burmah Oil Co Lid [1982] STC 30, 32, although the ambit of the decision is still not clear 
following Moodie v IRC [1991] STC 433. 

32 Furniss v Dawson, op cit p 166. 

33 ibid. 
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decision is thus clearly an example of the equitable proposition of substance over 
form. It has also been referred to as an example of the abuse of rights concept 
applied in other jurisdictions and the similarity between the two doctrines noted. 
The similarity is made explicit in the General Tax Code of Germany: 


The tax law cannot be evaded by an abuse of structures offered by law. In the event of an 
abuse, the tax claim arises as if a legal structure had been used which is appropriate to the 
economic substance of the transaction.* 


But while the inclusion of the principle in statute law might appeal to those who 
see certainty in rules, as in other cases where the notion of substance is imported 
into statute, discretion still remains. What is an abuse of structures and who decides 
the issue? More importantly who decides to apply the section? The discretion is 
clearly with the administrators, subject to appeal. Without such a general statutory 
anti-avoidance section such discretion, if any, can only be with the judges. Some 
question Lord Scarman’s assertion that ‘the determination of what does, and what 
does not, constitute unacceptable tax evasion is a subject suited to development 
by judicial process’ He is surely right, though, that a solution ‘is one which is beyond 
the power of the blunt instrument of legislation.” The question and the answer 
is one of equity; and equity requires, subject to whatever limitations in its exercise, 
discretion. 

In conclusion we can see that single transactions are not susceptible to the equitable 
doctrine of substance over form. One legal transaction as opposed to another legal 
transaction, both with the same economic end in view might be undertaken with 
a view to avoiding tax. Whether or not it succeeds will be determined by what has 
been done in legal terms, and that in turn will depend, under the legal proposition 
of substance over form, on what in fact has been done. Thus questions over annuities 
and deeds of covenant have been resolved in this way.” Similarly the courts have 
held that a transaction entered into only for tax avoidance purposes does not come 
within the meaning of a trading transaction.*8 None of these questions require the 
doctrine of substance over form which is central to the equitable concept; rather 
they are exercises in categorisation where the formal category to which a transaction 
belongs is determined by comparing the substance of the transaction in question 
to the substance of other given formal categories. 


Accounting 


By contrast with taxation the explicit consideration of substance and form is of 
relatively recent origin and it appears in the accounting literature in various attempts 
to formulate the principles underlying accounting practice. In identifying the basic 
features of financial accounting the Accounting Principles Board of the American 
Institute of Certified Public Accountants (AICPA) noted in 1970 that 


Financial accounting emphasises the economic substance of events even though the legal form 
may differ from the economic substance and suggest different treatment. Accountants 


34 Ward et al, ‘The Business Purpose Text and Abuse of Rights’ (1985) BTR pp 68—123. 
35 para 42 Abgabenordnung, 1977, quoted Ward et al, ibid p 92. 

36 Furniss v Dawson, op cit p 156. 

37 eg Earl Howe v IRC 7 TC 289. 

38 eg FA & AB Ltd v Lupton 47 TC 580. 
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emphasise the substance of events rather than their form so that the information provided 
better reflects the economic activities represented. 3? 


Similarly in 1973, the same body’s Study Group on the Objectives of Financial 
Statements, having concluded that “The basic objective of financial statements is 
to provide information useful for making economic decisions,’ stressed in 
considering the qualitative characteristics of financial reporting that ‘the substantive 
economic characteristics, not the legal or technical form, should establish the 
accounting for transactions and other events.’*! Today the International Accounting 
Standards Committee’s (IASC) Framework for the Preparation and Presentation 
of Financial Statements provides that transactions ‘are accounted for and presented 
in accordance with their substance and economic reality and not merely their legal 
form.’” 

None of these references indicate, in the author’s view, that there is a positive 
doctrine of substance over form. Rather they are disclaimers, making it clear that 
legal form does not determine accounting output, because the concern of accounting 
is primarily with the economic characteristics of events rather than the legal ones. 
The alternative proposition is put clearly by the Law Society’s Company Law 
Committee: 


We consider that the purpose of accounts is primarily to provide the user with sufficient 
information ... 

[T]o achieve this and to provide comparability and consistency between different enterprises, 
it is essential to reduce to the minimum the element of subjectivity in the preparation of accounts 
and, accordingly to have as much objectivity as possible ... The analysis of the legal position 
in relation to such items as assets and liabilities provides the best available basis for such 
objectivity. Such an analysis provides a clear point of reference: a subjective evaluation of 
the ‘economic’ or ‘real’ effect of the transaction does not." 


Interestingly both perspectives are subordinate to the perceived objective of 
accounting; and in each case that objective is broadly the same: the communication 
of useful information. Where they differ is that the lawyer’s view is justified in 
terms of one qualitative characteristic of accounting information — objectivity, while 
the accountant’s is founded on another — relevance. This last characteristic is 
generally regarded in the accounting literature as being primary: 


Although not sufficient as a sole criterion, it represents a necessary characteristic for all 
accounting information. None of the other standards has this position of primacy.“ 


This is not to say that objectivity is not a consideration but neither does it mean 
that economic substance ‘involves not merely changing the points of reference but 
replacing them with vague ones whose meaning and effect is subjective and 
uncertain.” The point is that legal objectivity is an insufficient reference point for 
accounting. Indeed, the very need for the standard setting process is a testimony 
to that: transactions with identical legal characteristics may be accounted for in a 





39 AICPA, Statement No. 4, Basic Concepts and Accounting Principles Underlying Financial Statements 
of Business Enterprises (New York: AICPA, 1970) para 127. 

40 pól. 

41 p57. 

42 para 35. 

43 Law Society Company Law Committee, ‘Off-Balance Sheet Finance and Window Dressing’ (London: 
June, 1986) p 1. 

44 American Accounting Association, A Statement of Basic Accounting Theory, (Chicago: AAA, 1966) p 9. 

45 Law Society Company Law Committee, op cit. 
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variety of ways because what is at issue is not the description or even categorisation 
of those legal characteristics but rather the economic effects of the transactions. 
Equally, however, the very need for standards demonstrates that representing 
economic substance does not automatically give objectivity and comparability. 
Standards which narrow the range of accounting treatments considered acceptable 
serve to improve the objectivity and comparability of that information which is 
considered relevant. Accounting treatments of transactions are thus not wholly 
subjective or whimsical but are constrained by conventions which are, increasingly, 
being formalised through standards. 

That accounting is not determined by legal form should not be surprising for it 
is not new. For example, the most basic of accounting conventions, the accounting 
entity, may or may not reflect legal form. Accounting for an unincorporated business 
or partnership as if it were a legal entity with its proprietors external to and separate 
from it, is clearly at odds with legal reality but consistent with the need to set 
boundaries to the economic activity which is being accounted for. 

The final accounts for an entity, that is the profit and loss account and balance 
sheet, are on the whole the product of what is recorded through the accounting data 
collection system (double entry book-keeping). Normally it is transactions with third 
parties external to the accounting entity which are recorded and these will involve 
the exchange of economic resources through legal contracts. However even here 
it is the conventions of the book-keeping system rather than legal niceties that will 
dominate. Thus what is reflected in the accounts as cash at bank will be amounts 
entered in the cash book rather than amounts cleared through the bank. Probably 
little will turn on the distinction, and it does not in any sense suggest economic 
substance in preference to legal form;* but it does indicate that, even in the most 
basic of transactions, legal form does not determine the accounting practice. 

Accounting practice has developed in a pragmatic rather than a regulated fashion 
and it is only latterly that attempts have been made to explicate and standardise 
it. The working rules or conventions which determine accounting output in the UK 
can be gleaned from the Accounting Standard Committee’s (ASC) SSAP 2, Disclosure 
of Accounting Policies, from Statements of Financial Accounting Concepts in the 
US, and from the Framework for the Preparation and Presentation of Financial 
Statements published by the IASC. The latter two statements provide much more 
of a conceptual framework than does the UK standard and they will be referred 
to later. 

SSAP 2 identifies fundamental accounting concepts which are regarded as having 
general acceptability and which are the broad basic assumptions which underlie 
periodic financial accounts. The going concern concept assumes that the entity will 
continue in operation beyond the period under review. In particular this concept 
means that the accounts say nothing about what the assets of the entity would be 
worth, or what legal liabilities would exist, on a liquidation. More generally the 
concept reflects the fact that the period for which the accounts are produced is an 
artificial break within a continuum. 

The accrual concept reflects the fact that the events recorded in the book-keeping 
system may not capture the full import of what has been done in a particular period. 
Thus costs and revenues are recognised as they are incurred or earned (not necessarily 
when they are evidenced by a legal transaction), and are matched against each other 





46 For a contrary view see Rutherford, The Doctrine of Substance Over Form, (London: Certified 
Accountant Publications, 1988) p 11. 
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during the period in which they are recognised. So, for example, expenditure, the 
benefit of which spans several periods, may be incurred in a single period. That 
expenditure will be allocated over the periods during which the benefit continues, 
the unallocated amount at any time being carried forward and shown as an asset 
(the going concern concept assumes that it can be recovered against future revenues, 
though not necessarily profitably). This is in complete contrast to tax law which 
determines once and for all whether expenditure is capital or revenue, only revenue 
expenditure being deductible in computing taxable income. Capital expenditure is 
wholly disallowed and so, unlike the accounting treatment of such items, no allocation 
is made over time. The only exception to this is if the expenditure qualifies for 
capital allowances; these allowances are similar to depreciation in accounting and 
do allocate the expenditure over time, though no attempt is made to match the 
allowance to the economic benefits arising from the expenditure. For accounting 
purposes assets are thus usually things or services purchased, the cost of which has 
not been fully written off in the profit and loss account. Many accounting standards 
deal with the issues arising in the process of allocation over time and the associated 
question of whether expenditure should be capitalised (shown as an asset) or charged 
as expenditure against income in the period in which it was incurred. Examples 
range from depreciation (SSAP 12) through stocks and work-in-progress (SSAP 9) 
to research and development expenditure (SSAP 13). Similarly liabilities are provided 
for even though in law none exists: hence deferred taxation (SSAP 15). 

The consistency and prudence concepts require that the accrual concept (and any 
other accounting treatment) is applied consistently and prudently over time. Prudence 
requires that revenues are recognised only when realised in cash or with reasonable 
certainty, and that probable losses are provided for as soon as foreseen, rather than 
on occurrence. Thus a general provision for bad debts is common in measuring 
profits (although not allowed for tax purposes) so that debtors in a balance sheet 
are shown at a figure below that legally due. 

SSAP2 recognises that there are several ways — accounting bases — in which 
these concepts may be applied to any situation. Those adopted by an entity, accounting 
policies, should be those ‘best suited to present fairly its results and financial 
position.’4” The process of standardisation has of course been designed to narrow 
the choice of accounting bases so as to make financial reports more comparable. 
However, ‘they are not intended to be a comprehensive code of rigid rules. They 
do not supersede the exercise of an informed judgement in determining what con- 
stitutes a true and fair view in each circumstances,’ an approach explicitly 
recognised by Mr Justice Vinelott.” 

Although SSAP2 does not represent a rigorous conceptual framework, the 
overriding requirement to present a true and fair view (even if this means not 
complying with standards) is consistent with the quality of reliability, identified by 
the Financial Accounting Standards Board (FASB) as being a primary characteristic 
of accounting information. Reliability is defined in the glossary of terms as 


the quality of information that assures that information is reasonably free from error and 
bias and truthfully represents what it purports to represent 








47 SSAP 2, para 16. 

48 ASC, Statements of Standard Accounting Practice, Explanatory Forward, (London: ASC, 1986) para 5. 

49 Prudential Assurance Co. Lid x Newman Industries (No. 2) {1980} 2 All ER 840, 848. 

50 FASB, Statement of Financial Accounting Concepts No. 2, Qualitative Characteristics of Accounting 
Information (Stamford CT: FASB, 1989) p 27. 
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and faithful representation as 


correspondence or agreement between a measure or description and the phenomenon that 
it purports to represent. (para 63) 


In this context the idea of substance over form is declared ‘redundant’>' because 
‘The quality of reliability and, in particular, of representational faithfulness leaves 
no room for accounting representations that subordinate substance to form.’5! The 
point is that what accounting is trying to represent is not some legal inventory but 
something much more holistic. Profit arises from the transformation of resources 
and financial position is given by assets and liabilities in combination. In other words 
what is being represented is a composite transaction and, even then, only part (in 
time) of a continuing composite transaction. As in law, so in accounting, construction 
or interpretation of the composite is not constrained by the individual transactions 
that make it up, but neither is the legal efficacy of the single parts denied. 

Generally the accounting conventions developed in practice suffice to produce 
accounting statements considered to give a true and fair view. However, as already 
noted, these rules, even when formalised in standards, may not produce such a view. 
In a reply to Professor Edward Stamp in The Times in 1969, Sir Ronald Leach, 
in defending the notion of broad principles of accounting as opposed to rigid rules, 
said 

[I]n reality the business world is highly complex, diverse and volatile ... 

The real difficulty is not the absence or multitude of accounting principles but applying 
them to the facts of a particular business. The root of the problem lies in the fact that the 
assessment of profit of a going concern for so short a period as twelve months is usually 
not a simple matter of objective recording and calculation. It calls largely for commercial 
judgement in evaluating the outcome of transactions not yet completed.*? 


Whilst the standard setting process since then has reduced the multitude of acceptable 
accounting practices, nevertheless the thrust of those comments remains. It is exactly 
the same as that noted above with regard to all rules: they have to be generalisations 
and there will always be cases not covered or foreseen by the rulemaker. The response 
can either be the proliferation of more and more detailed rules, or the exercise of 
some equitable judgement. The course taken by the accounting profession is the 
latter. The adoption of the true and fair view override in the context of standard 
setting is the epitome of the equitable solution. Furthermore in the office of auditor 
we have the just (as opposed to legal) man authorised to pass judgement. (This of 
course assumes that such a person possesses the characteristics required of such 
an office, in particular independence.) 

There is required, then, a balance between broad rules which give guidance in 
making an equitable decision, and explicit rules which in general remove areas of 
discretion but which are consistent with the broad rules. The first are akin to 
declaratory statements of purpose in legislation; in the context of accounting they 
represent a conceptual framework. They are an aid to interpreting and applying 
the narrow limiting standards and they give guidance in determining a true and fair 
view. As already noted the UK has no fully fledged conceptual framework; the closest 
it comes is in SSAP 2, although the ASC did recognise the IASC Framework for 
the Preparation and Presentation of Financial Statements as a bench mark against 
which to measure its proposals.“ It is such a framework which should determine 


51 ibid para 160. 
52 The Times, September 1969. 
53 See the ASC, Foreward to The IASC Framework, para 4, and see also para 3.2 of the Preface to ED 49. 
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what has been referred to as the substance of a transaction.** In this light 
consideration will now be given to two standards which have been said to raise 
the question of substance over form. 

The first, SSAP 21, concerns accounting for leases and hire purchase contracts. 
The standard distinguishes between ‘finance’ and other leases; it explains that a 
finance lease ‘usually involves payment by a lessee to a lessor of the full cost of 
the asset together with a return on the finance provided by the lessor’ (para 8) whereas 
other leases (operating leases) involve the lessee paying a rental for the hire of an 
asset for a period of time which is normally substantially less than its useful economic 
life. It defines a finance lease as ‘a lease that transfers substantially all the risks 
and rewards of ownership of an asset to the lessee’ (para 15). The requirement of 
SSAP 21 is that 


A finance lease should be recorded in the balance sheet of a lessee as an asset and as an 
obligation to pay future rentals. At the inception of the lease the sum to be recorded both 
as an asset and as a liability should be the present value of the minimum lease payments, 
derived by discounting them at the interest rate implicit in the lease ... (para 32) 

The amount due from the lessee under a financial lease should be recorded in the balance 
sheet of a lessor as a debtor at the amount of the net investment in the lease after making 
provisions for items such as bad and doubtful rentals receivables. (para 38) 


The exposure draft (ED 29) prior to the standard appealed to 


the consideration of substance over form whereby transactions or other events should be 
accounted for and presented in accordance with their financial reality rather than their legal 
form. (para 7) 


as justification for the proposed accounting treatment. The standard, however, is 
devoid of such an explicit rationale. The Explanatory Note attached to the standard 
describes the rights and obligations of a finance lessee as being 


such that his corresponding rewards and risks are, despite the absence of the ability to obtain 
legal title, substantially similar to those of an outright purchaser of the asset in question. 
(para 11) 


and declares that 


Conceptually, what is capitalised in the lessee’s accounts is not the asset itself but his rights 
in the asset. (para 12) 


— which are of course owned. The Guidance Notes, though, are not so coy: under 
the heading of general principles they explain of a finance lease that 


In economic substance it is similar to the purchase of an asset even though legal title to the 
asset remains with the lessor. (para 17) 


What seems to be at the heart of the suggestion that substance rather than form 
is at issue is the assumption that legal ownership is usually a necessary and sufficient 
condition for including an item in the category ‘asset.’ However this is at odds with 
the conceptual frameworks of FASB and IASC: assets are 


probable future economic benefits obtained or controlled by a particular entity as a result 
of past transactions or events.” 


54 Rutherford, op cit p 32. 
55 FASB, Statement of Financial Accounting Concepts No. 6, Elements of Financial Statements (Stamford 
CT: FASB, 1985) para 25. 
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a resource controlled by the enterprise as a result of past events and from which future economic 
benefits are expected to flow to the enterprise.*° 


Generally, legal ownership will be coincident with assets thus defined but that is 
not especially relevant. What is relevant is whether there is an asset as defined and 
it is clear that a finance lease is an asset as defined, and the asset is indeed the right 
to use a resource, legal title to which belongs to another party. What this standard 
is in fact doing is determining which of such assets should be recognised in the 
balance sheet, but it does so without reference to any conceptual framework, such 
as that quoted above, and thus has to justify itself in terms of economic substance. 
If the standard had been set in the context of a conceptual framework, that framework 
would have determined the critical definition and would thus have rendered references 
to substance redundant. The framework would have determined the substance of 
the accounting form. 

Consider a lease of property under which an annual rental, but no premium, is 
paid. The lease is clearly an asset and the lessee has rights in it, but it would not 
normally be recognised in the balance sheet of the lessee (although an accounting 
case could be made for so doing where the lease is valuable on account of the rentals 
being fixed at below current market values). The same property might be subject 
to identical rights of use under a lease which differs only in that a premium with 
a compensating lower rental is paid. In such a case the asset would be recognised 
in the balance sheet not because of any legal characteristic, but because there remains 
a cost which will not have been matched against revenues but which will be matched 
against future revenues on the basis of the benefits still to flow from it. This accords 
with the asset recognition criteria of the IASC’s conceptual framework: 


An asset is recognised in the balance sheet when it is probable that the future economic benefits 
will flow to the enterprise and the asset has a cost or value that can be measured reliably. 
(para 89) 


An asset is not recognised in the balance sheet when expenditure has been incurred for which 
it is considered improbable that economic benefits will flow to the enterprise beyond the current 
accounting period. (para 90) 


What is at issue with a finance lease is not the question of legal ownership but 
of economic control. The treatment required by SSAP 21 is essentially of the same 
order as that now required by company law for shareholdings in subsidiaries.” In 
law what is owned by the parent company is shares, and the rights of ownership 
extend only to those shares. No matter how great the percentage of total share capital 
owned, the shareholder has no ownership rights in the assets of the company in 
which he owns shares. Nevertheless, where a company effectively controls the use 
of those assets through its majority shareholding or control of the board of directors, 
best accounting practice, and now company law, requires that the two companies 
should be accounted for as a single entity using the aggregate assets and liabilities 
of the holding company and the subsidiary. This is an example of what was originally 
an equitable decision to produce consolidated accounts in the interests of giving 
a true and fair view (or its past equivalent) being codified.** A similar view can 
be taken of finance leases: prior to the standard some companies already accounted 
for finance leases in a way broadly compatible with its requirements, and did so 





56 IASC, Framework for the Preparation and Presentation of Financial Statements (London: IASC, 1989) 
para 49. 

57 Companies Act 1985, s 227. 

58 Companies Act 1948. 
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in the interest of portraying a true and fair view; the standard simply codified this 
practice (see the Foreword to SSAP 21). 

Finance leases are an example of what has come to be termed ‘off-balance sheet 
finance.’ The motive for such a transaction may be purely commercial; the concern 
has been that if such finance is not shown ‘on-balance sheet’ then a true and fair 
view of the entity’s financial position will not be shown; the remedy has been to 
introduce rules such as SSAP 21 to ensure that such a view is shown in the 
circumstances specified in the standard. SSAP 21 is in this respect similar to certain 
anti-avoidance sections in our tax legislation: these reflect what has been called a 
‘sniper’ approach whereby an abuse is closely defined and a remedy imposed. The 
problem with such rules in the taxation context is that well advised and recalcitrant 
taxpayers have been able to change the form of these transactions so as to bypass 
the specifics of the section. The result, as already noted above, has been wider 
legislation and, latterly, judicial intervention. 

In the accounting context the problem is similar but perhaps not so prevalent. 
Most transactions will be undertaken with a commercial purpose; some may be 
undertaken, or undertaken in a particular form, so as to materially change the 
accounting message communicated by the accounts; even those commercially 
motivated may be accounted for in one way rather than another so as to improve 
the accounting message. It might be thought that the overriding requirement of the 
true and fair view could cope with such pressures, but lack of auditor independence, 
the inadequacy of qualified reports as opposed to revised accounts,” and the 
absence of a codified conceptual framework with which to constrain auditor 
judgement have served to prevent this being the case. 

The response has been to propose in ED 49 a standard on reflecting the substance 
of transactions in assets and liabilities® (replacing ED 42). The original exposure 
draft ED 42 was entitled ‘Accounting for Special Purpose Transactions,’ a Special 
purpose transaction being 


one which combines or divides up the benefits and obligations flowing from it in such a way 
that they fail to be accounted for differently or in different periods depending on whether 
the elements are taken step by step or whether the transaction is viewed as a whole. (para 56) 


However the term special purpose transaction was hardly central to the proposed 
standard and now 


All references to special purpose transactions have therefore been omitted from the revised 
draft and the emphasis has shifted to analysis of the general principles to be followed in 
reflecting the substance of transactions in assets and liabilities. (para 2.4 Preface ED 49) 


In so doing a clear attempt is being made to provide a framework which is general 
but meaningful enough to cover new, unthought of, situations: 


business practice is continually evolving and new forms of transactions are sometimes 
developed whose true intention or commercial effect is not immediately obvious, (para 2) 


In that sense the proposed standard is covering ground which could readily be 
recognised as an element of a conceptual framework. 

However, the explanatory note is concerned particularly with transactions which 
may give rise to problems in accounting: 








59 Although see now Companies Act 1985, ss 245—245 C. 
60 This Exposure Draft is now to be considered by the Accounting Standard Board. 
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(a) severance of legal title to an item from the ability to enjoy the principal benefits and 
exposure to the principal risks associated therewith; 

(b) linkage of a transaction with one or more others in such a way that the commercial effect 
cannot be understood without reference to the series as a whole; 

(c) inclusion in the terms of a transaction of one or more options or conditions whose terms 
make it reasonably probable that the option will be exercised or the conditions fulfilled. 
(para 5) 


Such features are readily recognisable in the context of tax law; (a) describes trusts 
and is the essence, for example, of the Income and Corporation Taxes Act 1988, 
s 739 aimed at preventing avoidance of tax by transferring assets abroad while 
retaining enjoyment in the UK; (b) is the composite transaction which can be 
problematic not just in the context of tax avoidance but in more general cases 
involving categorisation such as VAT;*' and (c) reflects the pre-ordained 
composite transaction central to the Ramsay and Dawson decisions. 

Central to the standard is the requirement that ‘The substance of an enterprise’s 
transactions should be reflected in its financial statements’ (para 59). Critically, 
‘Accounting for a transaction in accordance with its substance requires that its 
accounting treatment should fairly reflect its commercial effect’ (para 3). In practice 
this means considering 


the extent to which the transaction has increased or decreased the various assets or liabilities 
previously recognised in the accounts of the enterprise and the extent to which it has given 
rise to assets or liabilities not previously recognised. (para 60) 


where assets, liabilities and the basis of recognition are defined in accordance with 
the IASC Framework (noted above). The question is thus not one of substance over 
form but of defining the accounting substance which is reflected in accounting form. 
Transactions are analysed for their substance by reference to tests which apply to 
all transactions; and complex transactions, once their substance is established, will 
be accounted for by analogy with the accounting treatment of more common and 
straightforward transactions. 

The proposed standard moves from general principles to what are termed 
“Application Notes.’ These specify the manner in which the standard should be applied 
to a variety of different types of transactions. What we have therefore is the classic 
definitional formulation of ‘in particular but without prejudice to the generality of.’ 
In practice this gives us detailed answers to specific problems which have arisen, 
in the context of general definitions which can be used to determine answers to 
problems hitherto not conceived. As such the general definitions serve to delimit 
what would otherwise be very specific regulations without providing complex 
provisions thought necessary to cover every foreseeable circumstance.* 

Having said this the general standard, as opposed to the application notes, strangely 
includes the treatment to be accorded to what is termed a ‘quasi subsidiary,’ a vehicle 
which does not meet the Companies Act definition of a subsidiary but which 


is directly or indirectly controlled by and a source of benefits or risks for the reporting 
enterprise or its subsidiaries that are in substance no different from those that would arise 
were the vehicle a subsidiary. (para 58) 


This surely is a particular application of the general thrust of the standard and 
its definition of assets and liabilities. On the other hand, a separable issue is that 





61 See n 24. 
62 See The Preparation of Legislation, Cmnd 6053, paras 11.6—8, 17.11. 
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the accounting substance may be at variance with the accounting disclosure 
specifically imposed by company law; (that is, if it is agreed that the requirement 
to produce consolidated accounts for subsidiaries as defined in the Companies Act 
is also a prohibition against consolidating non-subsidiaries). What must be emphasised 
here is that it is not the definition of a subsidiary that is problematic in the sense 
of accounting substance conflicting with legal form; it is that the law specifies what 
form accounting disclosure should take. The issue of accounting substance over 
legal form was, as already noted, resolved in favour of accounting substance years 
ago. This particular problem of quasi subsidiaries arises from company law having 
to spell out accounting disclosure requirements (for investor information) without 
being able (in the past) to refer to any agreed accounting definitions. Indeed it was 
to cope with the problems of off-balance sheet financing through non-subsidiaries 
that the Companies Act definition of a subsidiary was modified. Had there existed 
an accounting code — a conceptual framework and associated standards — which 
coped with such problems, then such a modification would have been unnecessary. 

The exposure draft is an uneasy compromise. It seeks to provide accounting 
solutions to some quite complex transactions. In so doing the authors have been 
forced to acknowledge some fundamental reference points which underpin the 
accounting treatment of more general transactions. Their aim is to make the proposed 
treatment of the complex consistent with this general practice. However it is not 
necessarily the case that partial adoption of a conceptual framework will provide 
the most satisfactory solution. Perhaps now is the time to admit that accounting 
problems do require a fully fledged conceptual framework if justifiable and consistent 
accounting solutions are not only to be found, but also to be codified in standards. 


Conclusion 


It has been argued from the perspective of tax law that there are two very different 
strands of argument in the substance or form question. The first is a question of 
categorisation, of deciding whether events come within an already defined form 
or category. The second is a question of equity, of finding a solution to the hard 
cases which inevitably arise in the application of general rules to unforeseen events. 
It can be seen that a similar distinction can help in understanding accounting. General 
definitions or categories need to be decided upon; given those we would normally 
be able to account for, or construe, the substance of events according to these 
predetermined rules. Against this, there will always be new events which do not 
rest easily within an extant set of general rules. Application of the rules to such 
events may be perceived to give a result which is technically correct in terms of 
the rules, but which is unsatisfactory according to some overall perspective which 
is meant to inform the general rules. Whether substance or form as a general head 
is a useful way of describing both these issues is perhaps doubtful. 

In accounting the substance is given by accounting categorisation as opposed to 
legal categorisation. The problem is that unlike law, accounting has had very little 
formal categorisation. It has ample practice but this practice is not formalised as 
precedents; only recently is it being codified. What is required in the process of 
codification of practice is what has been referred to as a conceptual framework. 
Such a framework would do two things: it would provide the necessary categorisation 
of accounting substance, and it would also give some purposive perspective to the 
accounting activity so that equitable solutions to hard cases would not only be 
explicitly informed, but also, constrained. 
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The difficulty for lawyers is perhaps reflected in their understanding of the true 
and fair view override: 


The need to give a true and fair view may lead the published accounts to display the commercial 
reality of a situation rather than the true legal position.® 


Are accounts intended to display a true legal position (whatever that means)? Or 
are they intended to display a true accounting position, to portray accounting substance 
rather than legal substance? If so, then accountants, like lawyers, must define that 
substance by codifying their practice both in terms of a conceptual framework and 
through specific standards. The admittedly nebulous notions of economic substance 
and commercial effect would then indeed be redundant. The true and fair view is 
the formal expression of the equitable perspective to be applied in deciding whether 
straightforward compliance with categorisation rules is satisfactory. Jt may be an 
imprecise expression, and it most certainly needs the context given by a conceptual 
framework, but equity is imprecise just because it is dealing with cases not considered 
when formulating the general rules. Thus, if the notion of accounting substance 
is to be accepted, and the peculiarity of accounting recognised, then it must be 
formalised through a conceptual framework. Should accounting form in some.cases 
give a significantly misleading view of the legal form, (remembering that while 
the legal context may not be a determinant of accounting practice it may not be 
appropriate to ignore it) then disclosure might prove a suitable remedy; that is, 
disclosure of the legal form as an adjunct to the accounting form rather than vice versa. 


[Editorial note 


In July 1991, after this article was completed, the Accounting Standards Board 
published exposure drafts entitled ‘Forward to Accounting Standards’ and ‘The 
Objective of Financial Statements and the Qualitative Characteristics of Financial 
Information’ ‘as part of its work in developing a statement on the principles that 
underlie accounting and financial reporting’. It remains to be seen how these will 
be received by commentators; they form only one part of an extensive statement 
of principles. ] 





63 Sherrard, ‘Accounting Standardisation — A Lawyer’s View’ in Leach and Stamp (eds), British 
Accounting Standards: The First Ten Years (London: Woodhead Faulkner, 1981) p 130. 
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The Elusive Spirit of the Law: Formalism and the 
Struggle for Legal Control 


Doreen McBarnet* and Christopher Whelan** 


The struggles for effective legal regulation and control have been charted in many 
areas of law. Attention has been drawn to political power and compromised 
legislation, to the issue of law being rendered merely symbolic whether by design 
or default, and to problems in implementation and enforcement. In our own recent 
work, we have emphasised the problem of ‘creative compliance’ — using the law 
to escape legal control without actually violating legal rules. This perspective! 
focuses on the active response of those subject to the law, not just in political lobbying 
over legislation but in post hoc manipulation of law to turn it — no matter what 
the intentions of legislators or enforcers — to the service of their own interests and 
to avoid unwanted control. It emphasises the role of regulatees rather than regulators; 
it also emphasises the two-sided nature of law, as a means of controlling and a means 
of escaping control; it underlines both the structural manipulability of law and the 
means by which — in its many facets — it is actively manipulated. Creative 
compliance thrives on a narrow legalistic approach to rules and legal control, on 
a formalistic conception of law. Of considerable interest then to the issue of legal 
control, particularly of the powerful economic interests most frequently associated 
with such legalistic avoidance, is the regulatory strategy of ‘anti-formalism’ recently 
adopted in both financial reporting and taxation in an explicit bid to restrain creative 
compliance. 

This article analyses the limits of formalism and the retreat from it in current 
strategies of control but it also shows how formalism is already being reasserted. 
It assesses how far anti-formalist strategies can be sustained, asks whether formalism 
is inevitable in law, addresses the issue of legal indeterminacy and questions its 
practical relevance. At root is the fundamental question of whether effective legal 
control, particularly of those with resources to resist, is attainable. 


Formalism and the Failure of Legal Control 


Different approaches to law and control co-exist in legal policy and legal thinking, 
but formalism is often presented as dominant.? Formalism implies a narrow 





*Centre for Socio-Legal Studies, Wolfson College, Oxford. 
**School of Law, Warwick University. 
This article is based on our research on corporate finance and on research by McBarnet and Mansfield 
on tax avoidance. These projects were funded by the Commissariat du Plan, the European Commission 
and the ESRC, to all of which we are extremely grateful. We would also like to thank Joe McCahery for 
comments on earlier drafts. 


1 See McBarnet, ‘Law and Capital: The Role of Legal Form and Legal Actors’ (1984) 12 Int J Sociology 
of Law 233; McBarnet, ‘Law, Policy and Legal Avoidance’ (1988) J Law & Society 113; McBarnet, 
‘It’s Not What You Do But The Way That You Do It: Tax Evasion, Tax Avoidance and the Boundaries 
of Deviance’ in Downes (ed), Unravelling Criminal Justice (London: Macmillan, 1991); McBarnet 
and Whelan, ‘Beyond Control: Law Management and Corporate Governance’ in McCahery, Picciotto 
and Scott (eds), Corporate Control and Accountability (1992); McBarnet and Whelan, ‘Creative 
Compliance and the Defeat of Legal Control: A Case Study in International Corporate Finance’ (mimeo, 
submitted for publication); McBarnet and Whelan, Beyond Control? The Regulation of Financial Risk, 
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approach to legal control — the use of clearly defined, highly administrable rules, 
an emphasis on uniformity, consistency and predictability, on the legal form of 
transactions and relationships and on literal interpretation. 

Although the term formalism has been used in divergent ways, at its heart ‘lies 
the concept of decision making according to rule,” rule implying here that the 
language of a rule’s formulation — its literal mandate — be followed, even when 
this ill serves its purpose. Thus, ‘to be formalistic ... is to be governed by the 
rigidity of a rule’s formulation.”* A formalist approach also assumes that law is 
‘intelligible as an internally coherent phenomenon,’’ that there is consistency, 
predictability, logical coherence and ultimately autonomy and ‘closure’: a systemic 
isolation of the legal system from such things as politics and culture. This isolation 
will be reinforced if lawyers are ‘legalistic’: ‘rule-preferrers’ and ‘rule-followers,’ 
interested in relationships, rights in something and against somebody, in relation 
to others. Legalism as an ethical attitude has been described as the operative outlook 
of the legal profession: moral conduct is a matter of rule following, and moral 
relationships consist of duties and rights determined by rules. As a social outlook, 
legalism has been described as ‘The dislike of vague generalities, the preference 
for case-by-case treatment of all social issues, the structuring of all possible human 
relations into the form of claims and counter-claims under established rules, and 
the belief that the rules are “there’.”® 

Creative compliance uses formalism to avoid legal control, whether a tax liability 
or some regulatory obstacle to raising finance, effecting a controversial takeover 
or securing other corporate, or management, objectives. The combination of specific 
rules and an emphasis on legal form and literalism can be used artificially, in a 
manipulative way to circumvent or undermine the purpose of regulation. Using this 
approach, transactions, relationships or legal forms are constructed in order to avoid 
the apparent bounds of specific legal rules. In this sense, the detailed rules contribute 
to the defeat of legal policy. Though creative compliance is not limited to law and 
accounting, accountants are particularly conscious of its potential to reduce the 
effectiveness of regulations’ and to avoid tax.’ Much of the current impetus for a 
broad, open approach to professional standard setting stems from concern that a 
‘mechanistic “cookbook” approach ... [which] is very precisely drafted ... will 
be relatively easy to avoid.” 





Schauer, ‘Formalism’ (1989) 97 Yale Law Journal 509, 510. 
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Report). 

8 Law Society Revenue Law Committee, Tax Law in the Melting Pot (London: Law Society, 1985) 
(hereinafter L Soc Rev Co) p 4, ‘The introduction of capital gains tax in 1965, with its detailed and 
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Creative compliancé is often a prerequisite to a successful ‘off balance sheet 
financing’ transaction (OBSF). OBSF is currently perceived as a major problem 
in the regulation of financial reporting. It is the ‘funding or refinancing of a company’s 
operations in such a way that, under legal requirements and existing accounting 
conventions, some or all of the finance may not be shown on its balance sheet.’'® 
Assets or, more likely, liabilities are hidden from the reader of accounts, effectively 
destroying the purpose of financial reporting. There are many motivations for OBSF, 
for example to enhance market image, secure competitive advantage, increase credit, 
circumvent rules of corporate governance, increase management remuneration and 
avoid employee demands. This is not just a matter of cutting through formalities. 
In circumventing control, OBSF can also hide large scale financial risk, resulting 
in sudden insolvency, major creditor losses and redundancies. In recent years, creative 
compliance in the form of the ‘quasi-subsidiary’ has underpinned ‘the most commonly 
used and well-known’ OBSF transactions." Most major undertakings operate 
within a group of companies. Since the group is often in effect a single economic 
entity it is required to ‘consolidate’ the accounts of all its subsidiary undertakings 
in one set of group accounts, to give a true and fair picture of economic status. 
A quasi-subsidiary is a company, trust or other vehicle which is effectively controlled 
by a parent company and which is ‘a source of benefits and risks for [it] that are 
in substance no different from those that would arise were the vehicle a sub- 
sidiary.’!? Although a parent undertaking has been required under Companies Acts 
to present in its consolidated or group accounts the activities of subsidiary under- 
takings in the group, it has not consolidated the quasi-subsidiary because it falls 
outside the statutory definition of subsidiary undertaking. Creative compliance, using 
quasi-subsidiaries, was given a boost following the Argyll case in 1981, and the 
formalistic emphasis of the statement by the Department of Trade and Industry (DTD 
that followed it. The directors of Argyll were successfully prosecuted for consoli- 
dating in their 1979 accounts a company which was managed and effectively 
controlled by the same people but which was not legally acquired until 1980." The 
DTI subsequently stated that they considered it ‘axiomatic that any emphasis on 
substance over form must not be at the expense of compliance with the law.’ 

Creative compliance highlights the limits of formalism as a strategy of legal control. 
A formalistic approach, which relies upon a ‘cookbook’ or code of specific and 
rigid rules and emphasises the legal form of transactions, can ‘fail’ to control for 
a variety of reasons. Unless the rules promote the overall purpose of the law, 
compliance with them and insisting on their literal interpretation or enforcement 
will not achieve the declared objectives. The letter of the rule may not accord with 
the spirit in which the law was framed; a literal application of the rules may not 
produce the desired end, it may be counter-productive; there may be gaps, omissions 
or loopholes in the rules which undermine their effectiveness. The rules may be 
out of date and no longer relevant. There may be other problems too. The legal 
form of a transaction or a relationship may not reflect its legal or its economic or 


that exactly match those in the application notes because the originators of such “schemes” will ensure 
there are differences.’ 

10 ICAEW, TR 603, Off-balance Sheet Finance and Window-dressing (London: ICAEW, 1985) para 5(1). 

Il Ernst & Young, UK GAAP (London: Longman, 1990) p 647. 

12 ASC, ED 49, Reflecting the Substance of Transactions in Assets and Liabilities (London: ASC, May 
1990) (hereinafter ED 49). 

13 See Ashton, ‘The Argyll Foods Case. A Legal Analysis’ (1986) 15 Accounting and Business Research 3. 

14 Statement of the Department of Trade and Industry, The True and Fair View and Group Accounts 
(London: DTI, 15 January 1982) reprinted in Tolley’s Company Law (Croydon: Tolley, 1988) p 1380. 
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commercial substance. The totality of a transaction or relationship may not be 
reflected in any individual part. There may be a dynamic adaptation to escape rules. 
Formalistic regulation may increasingly drift from any relationship with the real 
world and any chance of effectively controlling it. 

In both financial reporting and taxation a major recent response to creative 
compliance and the limits of formalism has been to try to reinstate control by adoption 
of approaches which reject the closed narrow legalism of formalism. The anti- 
formalist approach is ‘more flexible, open-textured and policy-oriented,’'> there is 
an emphasis on the substance of transactions and relationships, on the purposes and 
‘spirit’ of regulation and on the need for dynamic responses. Recent developments 
demonstrate in effect a ‘package’ (though with different sources and operating at 
different levels) of anti-formalist strategies of control. These include broad approaches 
both to rule-making and interpretation: the formulation of ‘catch-all’ provisions, 
which are left undefined or vague to prevent literal avoidance and settled law; an 
emphasis on the purpose of regulation; an acknowledgement that practices evolve 
and so must regulation, by avoiding the use of statute and the courts (and the danger 
of ossification) and using the accountancy profession for guidance and regulation 
of standards of practice (and achieving flexibility); and reflecting the substance of 
transactions and relationships, both in regulations and by looking through their legal 
form. 

Anti-formalism is not new. Since the Companies Act 1948, and surviving the 
introduction of the Fourth Directive’s detailed rules on the form and content of 
accounts in the Companies Act 1981, the ‘overriding purpose’ of annual accounts 
and ‘paramount principle’ of accounting has been the requirement to provide a ‘true 
and fair view’'* of the state of affairs of the company. Tax law had not been quite 
so formalistic as the House of Lords implied in their decisions in 1981 and 1984 
which they characterised as ‘the new approach." However, recent developments 
are significant for the sheer number of fronts on which an anti-formalist approach 
is being adopted, and the explicit debate over the need for anti-formalism for control. 

The central aim of this article is to assess whether the strategy of control through 
a reliance on general principles and general catch-all provisions can be sustained, 
or whether there is likely to be an irresistible drift — or push — to formalism and 
cookbook rules. Anti-formalism in taxation and financial reporting is a move away 
from the limits of narrow rules, rigidity, closure and legalism in the legal system 
to openness and flexibility, extra-legal regulation and a recognition of economic 
and commercial realities. Will such a move work in practice? Are there limits to 
anti-formalism? Our analysis highlights the obstacles to anti-formalism, the problems 
the policy makers have met and are facing in pressing an anti-formalist approach 
to control. This analysis is relevant beyond the confines of tax and financial reporting. 
Strands of anti-formalist thinking permeate other legal contexts. Since the nineteenth 
century, if not earlier, judges have been willing to depart from the ‘literal’ effect 
— the mere words — of legal documents, to ‘tear away the mask or cloak,’!® for 
example, to determine whether a transaction is, in substance, a sale or a mort- 
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EEC Accounting Harmonisation: Implementation and Impact of the Fourth Directive (North-Holland: 
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[1989] BTR 5. 

18 Re George Inglefield Ltd [1933] Ch 1, 17 per Lord Hanworth MR. 
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gage." Similarly, the ‘corporate veil’ of limited liability has been pierced, for 
example where the existence of a company is a ‘mere cloak’ for an attempt to avoid 
legal obligations.” Much regulatory law is framed as broad standards. In future, 
the growth in EC law in many areas may foster greater use of purposive rather 
than literal interpretation and a willingness to depart from or even re-write the letter 
of the law to further its overall purpose.?! 

There have also been long-standing tensions and swings between broad and narrow 
approaches to the expression of law,”? and long-standing debates in jurisprudence 
over the descriptive accuracy, appropriateness or legitimacy of broad policy-oriented 
concepts of law as opposed to narrower positivist ideas. In practice, legal systems 
are likely to combine both approaches. Both narrow ‘rules’ and broad ‘standards’ 
are said to be ‘omnipresent’™ in many areas of law; they are both used to achieve 
legal control.” Indeed, their co-existence in the discourse of law has been 
described as a ‘central contradiction in liberal thought,’ although one in which 
‘rules’ are identified by some as having a ‘privileged’ position.” In the Companies 
Acts since 1981, detailed specific rules on financial reporting have co-existed with 
the true and fair ‘override.’ The Argyll case revealed the tensions here prior to the 
1989 Act. However, in the strategies being discussed in law and accounting at the 
moment, we see legal policy pulling explicitly and in multiple ways away from 
formalistic rules. In short, current developments in law and accounting constitute 
an arena of conflict over what law should be and how legal control should operate, 
providing an ideal case study for exploring empirically this tension in law, and the 
factors which affect its outcomes. 

Of course, it could be argued that the debate over formalism is of little practical 
relevance. Research and theory, including our own past work,” points to an 
indeterminacy in rules, broad or narrow, and to the scope within law to legitimise 
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Corporations’ (1990) 15 Delaware Journal of Corporate Law 283; Tolley, op cit pp 569—574. 

21 See generally Hepple and Byre, ‘EEC Labour Law in the United Kingdom — A New Approach’ (1989) 
18 ILJ 129. 
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Kress, ‘Legal Indeterminacy’ (1989) 77 California Law Review 283, p 308 er seq. 
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Sweet and Maxwell, 1984) p 13. 

25 See eg Companies Act 1989, Sched 9, para 3(1). Our earlier work, op cit n 1 has analysed the potential 
of narrow rules for effective legal control. 

26 Kelman, op cit p 3. 
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contradictory. decisions. Legal determinacy — the ability to formulate legal rules 
‘that yield certain or at least predictable outcomes at least some of the time’? — 
is ‘one of the central concerns of post-Realist jurisprudence.’ Most recently, 
critical legal studies (CLS) writers have described pervasive contradictions in liberal 
thought, of which ‘rules v standards’ is One example, resulting in indeterminacy 
in legal decision making. There are no ‘easy cases, though there may be ones whose 
outcomes are perfectly predictable,’ because the repressed contradictory impulse 
could govern the decision. The CLS position is that ‘no significant legal regime 
is rule grounded even where there appear to be particular rules.” Economic 
analysis points to an inherent uncertainty in both ex ante private choices and ex 
post legal decisions.*? Sociologists, too, emphasise how rules are used to construct 
post hoc accounts of decisions rather than actually constraining them; and underline 
the autonomy in practice of regulatory agents, relying as much on bluff and blunder 
as on legal rules and powers, or ignoring legal rules altogether.*4 

Although such debates are not necessarily concerned with control in our sense, 
they have implications for the feasibility of effective legal control of form-based 
creative compliance. To the extent that judicial or regulatory decision making is 
indeterminate, and uncertainty therefore endemic, covert anti-formalism may be 
said to permeate the legal system in practice. There may always be scope, conse- 
quently, for providing effective control by introducing new interpretations of rules. 
Indeed, this may be done quite overtly as when well-established rules of statutory 
construction were overturned in the ‘new approach’ to tax avoidance,” and the 
judges explicitly underlined the unsettled state of law by referring to an ‘evolving’ 
doctrine. Exploring the obstacles to anti-formalism in practice may thus help us 
analyse the significance of the indeterminacy debate for the issue of control and 
beyond. 


Anti-formalist Strategies in Law and Accounting 


The move to anti-formalism can be seen in the ‘new approach’ to tax avoidance 
and consolidated accounts, in the Seventh Directive, in the Companies Act 1989, 
and in the accounting profession’s proposals to regulate OBSF, which make up some 
or most of Technical Release (TR) 603 and Exposure Drafts (ED) 42, 49 and 50.* 
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33 Johnston, op cit p 347. 

34 Scott and Lyman, ‘Accounts, Deviance and Social Order’ in Douglas (ed), Deviance and Respectability 
(New York: Basic Books, 1970); Hawkins, Environment and Enforcement (Oxford: Clarendon Press, 
1984); Skolnick, Justice Without Trial (New York: Wiley, 1966). 

35 In Miliangos v George Frank (Textiles) Ltd [1976] AC 443 the House of Lords overturned several 
hundred years of ‘settled practice.’ The merits or otherwise of the old, rigid rule compared with the 
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of the Miliangos Rule’.(1979) 42 MLR 452; Bowles and Whelan, ‘Judicial Responses to Exchange 
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Butterworths, 1985). 

36 Seventh Directive of 13 June 1983, 83/349/EEC; OJ No L 193 of 15 July 1983; ICAEW, op cit n 10; 
ASC, ED 42, Accounting for Special Purpose Transactions (London: ASC, 1988); ED 49, op cit; 
ASC, ED 50, Consolidated Accounts (London: ASC, 1990) (hereinafter ED 50). An exposure draft 
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Creative compliance uses legal forms which hide the reality of relationships, economic 
status and risk. A key part of anti-formalism is thus the emphasis on capturing and 
controlling the substance rather than the form of a real life transaction or relationship, 
and implementing the spirit rather than the letter of the law. ‘Substance’ implies 
a reality beyond the mere packaging of a sometimes artificially selected or created 
legal form. 

The concept of substance over form underpinned the approach adopted in the 
early 1980s by the judiciary in the Ramsay and Dawson cases involving tax avoid- 
ance.’ The substance of the transaction was arrived at by looking at the transaction 
as a whole and not as a series of separate parts, and by identifying the real intention 
of the parties. This was characterised as a ‘new approach’ after years dominated 
by the discourse of literalism. The decisions were highly publicised and hailed as 
a new era to end artificial tax avoidance. 

Putting the strategy of anti-formalism into practice involves a number of related 
methods. One is to stress the purpose of the law. In the Companies Acts there is 
an overriding requirement that accounts give a true and fair view. Doubts about 
the operation of the true and fair override raised by the Argyll case, the DTI statement 
and subsequent debates have been tackled in the 1989 Act. This has made the override 
more readily available. Directors must depart from statutory provisions ‘if in special 
circumstances compliance with any of those provisions is inconsistent with the 
requirement to give a true and fair view.” 

A second anti-formalist method is to use broad criteria, for example to decide 
which undertakings have a sufficient relationship to require consolidation in group 
accounts, the issue central to control of avoidance through quasi-subsidiaries. The 
European Commission originally preferred an ‘economic group’ or substance 
approach — consolidation should occur where minority participating interests were 
used for actual control either by the exercise of a dominant influence or through 
management on a unified basis. In the event, this approach was retained as a member 
state option; compulsory consolidation was required only when a parent has a legal 
power of control.” However, the UK government decided to introduce it ‘in a 
very broad form which is based on a wide definition of “participating interest,” 
with the clear intention of preventing artificial structures designed to achieve the 
purposes of off-balance sheet finance schemes.’” Thus, ‘actual dominant influence’ 
and ‘managed on a unified basis’ were included as ‘potentially a “catch-all” clause 
designed to capture other relationships,’“' the substance of commercial relationships 
rather than their legal form. 








37 Ramsay (WT) Ltd v IRC [1982] AC 300; Furniss v Dawson [1984] AC 474. 

38 Companies Act 1985, ss 226(5), 227(6). According to the Companies Act 1985, individual and group 
accounts shall give a true and fair view of the state of affairs of the company or group for the year 
in question (for group accounts only, so far as concerns the members of the parent company (ss 226(2), 
227(3)). The accounts shall comply with the provisions of Schedule 4 (annual accounts) or 4A (group 
accounts) to the Act as to the form and content of the balance sheet, profit and loss account and additional 
information in the notes (ss 226(3), 227(4)). The Law Society Company Law Committee have expressed 
the view, which we do not share, that if additional information can be provided to give a true and 
fair view, there is no call for the true and fair override: ED 55, Accounting for Investments (London: 
Law Society, December 1990) (hereinafter L Soc ED 55). 

39 ‘During the negotiations, it became clear ... that a real harmonisation could only be effective on 
the basis of the legal power of control’: Van Hulle, Developments in Financial Accounting and Reporting 
of the European Community (Amsterdam: KMG, 1987) p 8. See generally Petite, ‘The Conditions 
for Consolidation under the 7th Company Law Directive’ (1984) 21 Common Market Law Review 81, 
85. 

40 Ernst & Young, op cit n 11, p 123. 

41 Nailor, Reflecting the Substance of Transactions in Assets and Liabilities (London: Coopers & Lybrand 
Deloitte, October 1990) p 35. 
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A third approach is to avoid tight definitions. The expression ‘true and fair’ replaced 
‘true and correct’ ‘to encourage observance of the spirit as well as the letter of the 
law.’ The Act does not define the expression or the ‘special circumstances’ in 
which it is to be applied. The Seventh Directive does not define ‘dominant influence’ 
which is referred to twice in the Companies Act 1989, as in the Seventh Directive. 
In introducing the phrase into the Act, the government declared that it wanted ‘the 
ordinary spirit of the language of the legislation to be followed.’® It has been 
defined for the purposes of section 258(2)(c), but not in relation to the more important 
section 258(4)(a), and that definition ‘shall not be read as affecting the construction 
of the expression “actually exercises a dominant influence” in section 258(4)(a).’“ 
The government gave ‘very careful consideration to a possible definition of “dominant 
influence” ,’ but decided that any such definition would result in either a narrowing 
or widening of the natural meaning: 


Our intention is to curb the use of off balance sheet financing schemes through controlled 
non-subsidiary undertakings. Any definition of the term will encourage attempts to avoid 
the provision by artificial constructions with the intention of escaping from the letter of the 
definition. By leaving the term undefined in the legislation there is scope for guidance as 
to its meaning for practical purposes to be given in statements of standard accounting 
practice.“ 


This indicates a fourth aspect of anti-formalism — addressing the legalism and 
ossification associated with law and courts by relying on professional self- 
regulation. Statements of Standard Accounting Practice (SSAPs) are ‘authoritative 
statements on accountancy practice,’ that is, rules of professional conduct appli- 
cable to all financial statements. The exact relationship between self-regulation and 
all-out legal control has been the subject of much recent discussion.** However, 
the profession has been explicitly delegated the role of fleshing out the details of 
accounting regulation. The profession has a long-standing statement of principle 
that SSAPs be enforced according not to their letter but to their spirit, while 
SSAPs, since the first explicit reference in SSAP 21 in 1984, have increasingly 
emphasised a substance over form approach to regulation. ED 49 has retained 
ED 42’s ‘approach of establishing fundamental principles designed to outwit those 
who might look for loopholes in detailed rules. It does so by requiring that the 
substance of the enterprise’s transactions should be reflected. ’5? 

Indeed, the very foundations of financial reporting are now seen in the Accounting 
Standard Committee’s (ASC) ED 49 (as adopted by the Accounting Standards Board 
(ASB)) as depending on accounting standards ‘Reflecting the Substance of Trans- 
actions in Assets and Liabilities.” According to paragraph 1, financial statements 
are intended to assist the user’s understanding of an enterprise’s affairs by presenting 
condensed, structured information on the resources, obligations and performance 
of the reporting enterprise. Such a presentation ‘is useful only if the underlying 
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43 Nailor, op cit p 36. 

44 Companies Act 1985, Sched 9, para 4(3). 

45 Lord Strathclyde, HL Deb vol 503, col 1018. 

46 DTI, Report of the Review Committee under the Chairmanship of Sir Ronald Dearing on the Making 
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47 Ernst & Young, op cit p 8. 

48 The Dearing Report, op cit para 10.2. The adoption of some recommendations means that SSAPs 
now have more legal status; see the contribution by McGee below p 874. 

49 ASC, Explanatory Foreword to Accounting Standards (London: ASC, 1975). 

50 Pimm, ‘Off Balance Sheet Finance’ in ICAEW, Financial Reporting 1990—91: A Survey of UK Reporting 
Practice (London: ICAEW, 1991) p 137. 
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classification and analysis are based on the substance of transactions and arrange- 
ments.’ The intention of ED 49 is to ensure that transactions are accounted for in 
accordance with their substance, reflecting their commercial effect. It sets out the 
principles to be followed in determining the substance of transactions and arrange- 
ments, analyses the essential characteristics of assets and liabilities for the purposes 
of financial reporting, and provides application notes to clarify the application of 
the principles to a range of transactions and arrangements. ED 49 envisages use 
of the true and fair override to depart from legal detail, to substitute authoritative 
interpretation and to ignore, modify or even reject legal rules. It also brings in another 
strand of anti-formalism. Economic substance replaces legal form as the sole or 
even paramount consideration. This represents a form of anti-closure: the rejection 
of law as the sole criterion for evaluation and the injection of non-legal criteria. 

In both taxation and financial reporting, current approaches to control have been 
explicitly presented as a campaign against the limits of formalism. The question 
we address now is whether these anti-formalist approaches can survive. 


The Discourse of Resistance 


The first obstacle faced by an anti-formalist approach has been political controversy 
and resistance at a number of levels. If there is a tension between broad and narrow 
approaches, standards and rules, substance and form endemic in the law, this tension 
is also a reflection of, arena for, or stimulus to tensions and conflicts of interest 
in the wider social context which law is seeking to regulate. A move to anti-formalism 
predictably stimulates ‘counterpoised functionalist arguments’*! in opposition. The 
debates in legislatures, the press, and general lobbying over the Seventh Directive, 
the Companies Act 1989, the new SSAP on OBSF and the ‘new approach’ in tax 
avoidance have all been characterised by real life counter-arguments which in 
jurisprudence would be labelled a formalist critique. 

The anti-formalist approach has been declared untenable for a range of reasons 
from the political to the practical. Some or all of these arguments have been expressed 
by various committees of the Law Society and accounting bodies, by the Big Six 
accounting firms, members of the legislature at European and national levels, even 
by the Inland Revenue and the DTI. The discourse is permeated by tensions between 
formalism and its opposite, or by wistful hopes of some ideal halfway house com- 
bining the two, as in the Law Society Revenue Law Committee’s (the Revenue Law 
Committee) request for legislation which would keep up with tax avoidance ‘by 
means of provisions which are sufficiently wide to cover perceived “loopholes” 
but not so wide as to introduce uncertainty into innocent transactions.’** Docu- 
ments supporting the anti-formalist move in general terms also call for specific 
changes in terms of a formalist critique. Different sectors of the very organisations 
and professions calling for anti-formalist control have simultaneously launched 
formalist critiques.” At almost exactly the same time as ED 42 was published by 
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the ASC, March 1988, the various UK accounting bodies were participating in the 
Special Committee of Tax Law Consultative Bodies (Special Committee) which 
produced its report in May.“ ED 42 argued for the predominance of substance 
over form in an effort to combat OBSF techniques; the Special Committee did exactly 
the opposite; it launched a powerful concerted attack on the judicial use of substance 
over form in tax. This report was published just before the start of the Craven v 
White case in which the judges began to withdraw from the substance over form 
approach. The Committee favoured not ‘anti-avoidance legislation of a general 
nature’ but ‘sharply targeted codes, of the traditional type, aimed at maximum 
precision and certainty.’ The call, albeit in a different setting, was not for substance 
but for form. 

Anti-formalism has been criticised on grounds of legitimacy. Formalism is at its 
most explicitly political in the invocation of the rule of law: a citizen has the right 
to know what the law is, what it prohibits, what it allows; law should be prestated, 
not retrospective; there should be legal limits on state discretion and on arbitrary 
state action. The idea of the rule of law played a major role in the ‘discourse of 
resistance’ to the new approach in tax, with letters in the press on the breakdown 
of law, democracy and justice. There was a vociferous lobby against judicial 
policy-making, post hoc decisions and the uncertainty of substance over form. The 
Revenue Law Committee reviewed the new approach and criticised it as unconstitu- 
tional.” Legal and accounting professions combined in the Special Committee to 
lobby against the new approach and for clearer rules, and expressed concern over 
the potential for abuse: ‘the applicability of the New Approach can all too easily 
be alleged by the Revenue, while the majority of taxpayers do not have the resources 
to resist such claims.’ Objections to the new approach were explicitly framed in 
terms of the unconstitutionality of judicial law-making in taxation, but more generally 
applicable ‘rule of law’ arguments were pressed too — the unacceptability of 
retrospectivity, unsettled. ‘evolving’ law, and uncertainty. Uncertainty has also been 
objected to in relation to financial reporting’ in terms of the operation of the 
market: ‘I’d rather have no standard at all than one which left the marketplace in 
disarray’ was how a spokesman from the Chartered Association of Certified 
Accountants put it in relation to ED 42.® Broad, vague standards are presented as 
conflicting with the policy goal of producing comparable accounts. 

Issues of legitimacy and formalistic conceptions of law also permeate the Law 
Society Company Law Committee’s (the Company Law Committee) critique of the 
accounting profession’s proposed new standard, in its comment, for example, that 
TR 603 was ‘dangerous and undesirable . .. we consider that what is proposed is | 
contrary to the law.’ Several years on, there are still complaints about the 
lawfulness of sections of ED 49, as we shall see. The Company Law Committee 
also presents an image of law as a coherent interdependent patchwork of rules in 
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which it is simply impractical to radically change one part; there are too many 
ramifications elsewhere; while there is also a clear notion of formalistic ‘closure’ 
of the legal system in the objection to the idea of economic substance taking 
precedence over legal rules. Although, for the ASC ‘control’ is the key criterion 
for deciding whether an enterprise is to be treated as a subsidiary; for the 
Company Law Committee, ‘ownership is an essential feature of consolidation .. . 
Without some degree of ownership ... the criterion would simply be a matter of 
economic analysis,’® with the clear implication that this is not appropriate. 

Broad rules have been criticised as imprecise, over-inclusive, or leading to 
outrageous results. Concern was expressed that the law would be applicable beyond 
the intentions of policy and would catch innocent parties. Politicians tend to be quick 
to dissociate themselves from such inequity.“ So there were assurances in Parlia- 
ment that ‘straightforward commercial transactions’ would not be affected by the 
‘new approach’ in tax.© Likewise, the broad scope of the ‘dominant influence’ 
provision was criticised at EC level and in the UK as being too over-inclusive. The 
proposal to consolidate groups under the control of unincorporated businesses was 
dropped, it being suggested that the ‘worldwide commercial interests of the Catholic 
church would have to be consolidated because they were controlled by the Pope.’© 
The proposal to consolidate subsidiaries controlled by a foreign parent was also 
dropped on the grounds that the various subsidiaries of Ford would have to be 
consolidated, even though none of them owned or controlled any of the others.” 
In the UK’s original proposal for implementation of the clause on the right to exercise 
a dominant influence by virtue of a ‘control contract’ or provisions in the memor- 
andum or articles of association, the phrase ‘dominant influence’ was not used. 
Instead, reference was made to the right to direct the operating and financial policies 
of the subsidiary undertaking. The government expressed concern that ‘dominant 
influence,’ the actual words of the directive, might catch a considerable number 
of undertakings where it was entirely inappropriate for the company to be consoli- 
dated by the parent, for example, the suppliers of one of the major retailers in the 
affairs of whom that company took a close interest — the ‘Marks and Spencer’ 
problem.® 

Anti-formalism has been criticised as unacceptable because it will not result in 
effective control or because it is impossible to implement. Of ED 42 it was said: 
‘as presently drafted it contains insufficient specifics to be implementable in 
practice’®; of the new approach in tax, that uncertainty had damaged the ‘practical 
workability of the tax system.’” In short, the arguments raised in practice against 
the anti-formalist approach in taxation and financial reporting sum up much of the 
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abstract formalist model of law, assuming a positivist image of how law ought to 
operate and a procedural rather than a substantive definition of justice. Resistance 
to broad catch-all substantive anti-avoidance laws and standards in financial reporting 
and taxation demonstrates very clearly the discourse of formalism at work. 

The outcome, in practice, has been compromise. In the Companies Act, the concept 
of ‘dominant influence’ has become less a matter of substance over form than of 
substance and form, restricted in application by specific legal criteria. Its scope 
has been restricted in both the Seventh Directive and the amended Companies Act 
1985. Undertaking A shall not be regarded as having the right to exercise a dominant 
influence over undertaking B, unless there is a written control contract (authorised 
by the memorandum or articles and permitted by the law under which it is established) 
which confers a right to give directions with respect to the operating and financial 
policies of B, and which B’s directors are obliged to comply with whether or not 
they are for the benefit of B.” This definition represents a narrowing of the rule. 
An undertaking will not be regarded as having the right to exercise a dominant 
influence over another ‘“unless” it has a right to give directions’ and ‘the directions 
are such that the directors are obliged to comply.’” 

A broader approach was taken in the definition of ‘dominant influence’ for the 
purposes of s 258(4)(a). The phrase ‘actually exercises a dominant influence’ was 
deliberately left undefined. Yet, it too was linked in closely with more specific criteria. 
If an undertaking A does not have a ‘participating interest’ in undertaking B, the 
issue of dominant influence does not arise.” Although the definition in relation to 
‘participating interest’ is very wide,” it does dilute the substantive concepts of both 
‘actual dominant influence’ and ‘managed on a unified basis’ and opens the way 
once again to rulebound avoidance. In both cases where dominant influence is used, 
therefore, the substantive concept has been narrowed down by associated rules. In 
professional regulation, the ASC succumbed to pressure for guidance on how a broad 
substantive standard should be applied, and produced application notes, to be regarded 
as standard practice, along with definitions of ‘actual exercise of dominant influence’ 
and ‘managed on a unified basis.’ Indeed, the DTI, while insisting on broad legal 
rules, had nonetheless assumed more detailed guidance would be added by the 
profession. The broad open rules were not expected to stand alone. 

In tax, too, there has been a narrowing of the new approach. After the Dawson 
decision, the Institute of Chartered Accountants of England and Wales (ICAEW) 
and the Revenue Law Committee met with the Inland Revenue to seek guidance 
on how the substantive doctrine would be applied. In a subsequent exchange of letters, 
the Revenue, while retaining the caveat that ‘there may be individual cases where 
... the Revenue would nonetheless feel obliged to follow the Ramsay and Dawson 
approach,’ agreed particular areas where it would ‘not as a rule seek to invoke’ 
the new approach.”> The House of Lords has also retreated from the new approach 
in more recent cases, notably Craven v White. 

In short, there has already been a retreat from broad, open, flexible laws and 
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standards to tighter, narrower rules. Tensions in legal ideology, conflicts within 
legislative and regulatory approaches, disagreements over how best to achieve 
efficient control or at what price, vested interests, powerful lobbies against the broad 
approach, all voiced in the discourse of formalism, have provided the first nail in 
the coffin of anti-formalist control. A watering down of the anti-formalist approach 
has occurred before it has even reached the statute or standard books, or broad rules 
have been preserved in the books only at the expense of accepting that tighter guidance 
will be operated in practice. Even so, the process is far from complete. In relation 
to ED 49, to cite but one example, Arthur Anderson & Co, despite agreeing with 
the draft’s main proposition, the need to account for a transaction according to its 
substance, has still called for ‘more specific, detailed, concrete and conclusive 
guidance with specific examples.’ The demand for narrower rules goes on. 


The Application of Anti-formalism and the Drift Back to Formalism 


Political demands for narrower rules are supplemented at operating level. In practice, 
a number of mechanisms in the enforcement and organisation of regulation tend 
to lead to a drift over time to narrow rules. The very activity of operationalising 
broad rules itself produces a process of ‘clarification’; if there is positive demand 
for such clarification and narrowing, the process can also be helped along. 


Guidelines 


Even fairly specific laws may spawn further details on how they will be opera- 
tionalised. The Inland Revenue regularly publish press releases, explanatory notes, 
extra-statutory concessions, and statements of practice. The ASC and its successor 
the ASB publish, in addition to standards, interim statements which are intended 
to give guidance on the interpretation of legislation.” As recommended by the 
Dearing Committee, the ASB, in order to provide an immediate and authoritative 
response to emerging issues, has established the Urgent Issues Task Force with 
a capability of publishing authoritative, though non-mandatory, guidance on emerging 
issues.78 

It may seem hardly surprising, therefore, that both the Inland Revenue and the 
ASC have succumbed to pressure to produce guidance on the application of broader 
regulation. However, guidance is contradictory to the anti-formalist approach to 
control, and experience suggests that this may create an ‘Achilles heel’ in its likely 
effectiveness. SSAP 21 on leasing, despite, controversially, expressing a substance 
over form approach, gave guidelines for deciding whether ‘substantially all the risks 
and rewards’ have passed to the lessee via a 90 per cent test.” This ‘test,’ 
according to a Big Six accountancy firm, 
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the present value of the minimum lease payments, including any initial payment, amounts to substantially 
all (normally 90 per cent or more) of the fair value of the leased asset’: SSAP 21, Accounting for 
Leases and Hire Purchase Contracts (London: ASC, 1984) para 15. Its introduction was controversial: 
‘SSAP 21 was one of the most controversial accounting standards, as it effectively invoked a substance 
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appears to have been used in practice as a fairly definitive test instead of being just one factor 
in deciding whether substantially all of the risks and rewards have been transferred to the 
lessee under a lease. It seems that the 90% test has been widely interpreted as a rigid rule 
rather than a guide.®° 


The same approach is predicted for the guidelines in the current draft standards. 
For example, the ICAEW has expressed the view that if the proposal in ED 49 
— that application notes ‘should be regarded as standard in relation to the transactions 
fitting the circumstances they describe’*! — is adopted, ‘then it is likely to 
encourage a strict rulebook approach.’® In ED 49, Application Note B on sale and 
repurchase agreements gives an example of a housebuilder selling land to a ‘special 
vehicle’ company and providing it with a subordinated loan equal to 40 per cent 
of the consideration.® According to the ICAEW, if the example is incorporated 
into a standard, ‘people will do it, but with 30%, and avoid by accounting for the 
transaction as a sale.’ 


The Courts 


Clarification and narrowing of broad rules may also emerge — or be sought — 
through the courts. Even in the ‘new approach’ taxation cases themselves, limits 
were implicit. In the reasoning on why the schemes in those cases failed lay 
guidelines on how to fashion schemes which would, in those terms, succeed. So, 
when one of the reasons given for the failure of the Ramsay scheme was its lack 
of a ‘business purpose,’ it became practice, according to interviews with tax 
practitioners, to ensure an element of commerciality was included in business 
schemes. If “business purpose’ schemes were to be excepted they would be likely 
to become the norm. The Revenue Law Committee pointed out that implicit in the 
judgement was also the assumption that ‘single step transactions’ leading to tax 
avoidance would be excepted from the new approach.™ Subsequent cases, in 
particular Craven v White, have limited the application of the new approach and 
provided guidelines on how to escape the legal net. The message was: spread the 
steps of the scheme over time (it had been commented in Dawson that the various 
sales and purchases which comprised the scheme were ‘all over by lunch’®5); leave 
an element of uncertainty or at least do not tie up all the ends ahead of time; and 
ideally, add some element of commercial motivation to meet the ‘business purpose 
test.’ In short, indications of what will be excluded from the net of legal control 
have begun to emerge. 








over form approach to give an accounting treatment possibly different from the legal ownership position’: 
Ernst & Young, op cit p 686. See also Taylor and Turley, ‘The Views of Management on Accounting 
for Leases’ (1985) 15 Accounting and Business Research 59. 

80 Ernst & Young, op cit p 714. KPMG Peat Marwick MckKlintock, in their letter to the ASC dated 
1 October 1990 (on file at the ICA Library) in response to ED 49, also state that the 90 per cent 
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81 ED 49, op cit para 65. 

82 ICAEW, Memorandum of Comments from the Institute of Chartered Accountants in England and Wales 
on ED 49 ‘Reflecting the Substance of Transactions in Assets and Liabilities’ (London: ICA, 1990). 

83 ED 49, op cit Application Note B, Example 2. 
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Case law on ‘sale or charge’ cases, while endorsing a substance over form 
approach, gives guidance on how to manipulate the finding of the court. In Curtain 
Dream,* for example, the court identified particular features of the transaction 
which affected its characterisation.” Using a substance over form approach led to 
these parties failing in their common purpose, but the decision of the court provides 
others with guidance on how to reconstruct the transaction. In the leading case of 
George Inglefield, Romer LJ analysed the differences between a transaction of 
sale and a transaction of mortgage or charge.® In the United States, ‘Long check- 
lists have been developed by courts to determine the existence of the necessary degree 
of control’™ to reveal ‘dominating control’ and allow them to pierce the corporate 
veil. In short, as soon as substance is applied to particular cases, rules emerge, 
either overtly as criteria of acceptability or covertly as exceptions. 

In the UK, accounting issues have rarely been resolved in the courts.” However, 
the role of the courts may well increase following the introduction in the Companies 
Act 1989 of procedures for the voluntary and, after notice by the Secretary of State, 
court-ordered revision of annual accounts.” The new Financial Reporting Council 
has been authorised by the Secretary of State to make applications to the court, 
and £1 million of the £1.2 million provided to the FRC is to enable it to secure 
compliance with the accounting provisions of the Act. Increased powers and sanctions 
are likely to stimulate increased opposition, if necessary in the courts. 


Legal Opinions 


Guidance on the application of broad rules — or any rule — need not come from 
regulatory authorities or the courts. It may also be sought privately, for example, 
via legal opinions. Barristers are asked to give an opinion on the lawfulness or legal 
consequences of proposed transactions. This guidance can, in practice, assume the 
quality of a rule, being treated as an authoritative statement of what is or is not 
likely to be caught in the net of legal control. Anyone concerned about uncertainty 
may seek a legal opinion. For example, credit agencies in their assessment of 
companies’ financial status for the market, at a loss over how to treat companies’ 
use of complex financial instruments, have sought legal advice.” That legal advice 
may then be extended to other cases and become a practical operating rule in the 
credit agency business. The vaguer the regulation, the more uncertain its application, 








86 op citn 19. 
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the more likely interested parties are to go for legal clarification as protection if 
things go wrong. Likewise, the more important the claim to legal certainty is, whether 
for legal protection in the normal course of business or for marketing avoidance 
schemes complete with ‘fraud insurance,’™ the more likely it is that opinions will 
be sought and acted upon as though they were rulings. 


Clearances and Operational Decisions 


Simply in the process of operation, decisions are taken which begin to ‘clarify’ the 
substantive approach and to narrow the broad rules. This process can occur in a 
number of ways, formal and informal. Any system of clearances produces an informal 
cookbook of what can and cannot be got away with. There may be attempts to resist 
this process. For example, in the USA it is claimed that in broad legislation aimed 
at deterrence, guidelines are rarely published.” However, it may be difficult to 
resist a process of ‘clarification’ and dissemination taking place regardless. Clear- 
ances may be sought informally even where there is no statutory right to them. 
Interviews on tax avoidance found that there were frequent requests to the Technical 
Office of the Inland Revenue for informal advice on ‘hypothetical’ or ‘no-names’ 
transactions. The research also showed that tax inspectors had an ambivalent attitude 
to giving informal clearances of this kind. On the one hand, they preferred to keep 
rules vague in order to keep avoiders guessing about the tax consequences of particular 
schemes. On the other hand, requests for clearances provided inspectors with a 
valuable source of information on (some of) the latest lateral thinking of creative 
compliance, which might be hard to come by in other ways. There is a symbiotic 
interest in an information exchange; but the trade-off is a drift to narrow rules. 

Indeed, however abstract regulations may be in statute or standard, and however 
hard regulators try to keep the rules in the books general, enforcing regulations 
inevitably involves application to concrete situations, and decisions about whether 
a practice or instrument is to be treated as caught by the regulation or not. These 
then spread remarkably quickly through the network of practice and become informal 
precedents. The trend to bureaucratisation” in big accountancy firms, with auditing 
done by teams, internal rulebooks, computerised databases of the latest decisions 
and technical departments providing guidance in tax and accounting, can only 
encourage this process. 


Decisions by Default 


Even where regulators try to stay above the process of demarcating the acceptable 
from the unacceptable, it is hard to avoid endorsement, positive or negative. 
Regulators cannot simply stand back and stay above the game. There is a dynamic 
process involved in which the regulator is forced to play a part. When regulators 
announce a broad flexible regulatory approach, business does not stop. It goes on; 
people try schemes; if they come to the attention of the regulators, they have to 
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(1991b) 42 Brit J Sociology 3. 
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be responded to with clearance or rejection; others copy the scheme; guidelines 
begin to emerge. ‘The vagueness couldn’t last,’ said one Revenue official resignedly 
after the initial shock of the Furniss v Dawson decision gave way to more and more 
testing of the waters. If the regulators do not respond, the lack of reaction is taken 
as lack of rejection, and therefore of endorsement. Schemes may even be leaked 
to the press to test the water. Rules emerge by default. They disseminate through 
the industry and the professions and become accepted practice. If this is considered 
undesirable by the regulators, more regulation is required to contro] it. Cases go 
to court. Guidelines emerge again and the dynamic process goes on with increasing 
reversion to formalism. The broad flexible approach simply becomes a mechanism 
for substituting new rules for old, and the drift back to specific rules is under way. 


Drifting and Steering 


In the process of applying anti-formalist, or any, regulation, it is difficult to avoid 
producing operational rules or quasi-rules — decisions or agreements without legal 
authority but treated in practice as rules — which narrow the broad anti-formalist 
approach. But the process is not entirely neutral. The levers operating the process 
can also be pushed into action. Those who want a more specific, form-based approach 
to control — for professional, cynical or protective reasons, in order to facilitate 
creative compliance, increase control, cut costs or many other different and even 
contradictory reasons — may not only call for clarification at the rule-making stage 
but may also take action themselves to push for clarification through the mechanisms 
of application. Rules are constructed not just by regulators but through the actions 
of the regulated — trying out schemes, seeking clearances, asking for informal 
rulings, acquiring legal opinions or initiating judicial limitation via carefully selected 
court cases. Judges do not always spell out specific rules and guidelines in cases; 
those with an interest in finding guidelines also dig over judicial reasoning and 
construct them. The mechanisms, institutions and structures of law are thus used 
to narrow down, tighten and define broad open-textured anti-formalist controls. Law 
not only drifts from substance to form, from broad to narrow, from open to closed, 
it can also be steered quite deliberately. 


The Incorporation of Anti-formalism 


Decisions made in relation to particular cases would not constitute quasi-rules were 
it not for some notion of their general applicability being called into play. Decisions 
become rules when precedential value is claimed for them. However hard those 
making decisions try, for their part, to keep them on the basis of one-off specific 
decisions, if there is pressure and demand for rules, there is also recording and 
networking of decisions, citation of how other cases have been treated, claims, rooted 
in formalist legal ideology, for like cases to be treated alike. Even in the context 
of anti-formalist strategies of control, formalist concepts such as precedent, parity 
and the rule of law, persistently pressed, may prove difficult arguments to openly 
resist. Instead of countering formalist thinking, anti-formalism can thus be 
incorporated, in practice, into a formalist framework of thinking or acting. Anti- 
formalist approaches may in this way be turned against themselves. 








98 See the discussion on ‘working certainty’ below. 
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Formalistic Substance 


Broad substantive regulations do not necessarily eliminate formalistic avoidance 
of legal control. Ironically, even broad ‘substance over form’ regulations have been 
used legalistically against their own declared purposes. If substance over form can 
itself be used as a rule, it ceases to be a safety net beyond particular rules. Rather, 
it becomes a particular rule itself, amenable to use in the creation of loopholes. 
It is incorporated into a formalistic framework. 

Debt defeasance is one example of how (economic) substance-over-(legal) form 
regulation has been used for creative compliance. ‘In-substance’ defeasance involves 
the purchase of virtually riskless government securities which are placed in a trust, 
the sole purpose of which is to meet the cash payments due on a company’s debt. 
The company is freed from making any further payments on the debt as long as 
the cash flows on the trust’s riskless assets match those promised on the company’s 
debt. In substance, therefore, it is argued that the debt has been eliminated, even 
though in law the liability remains. The debt is taken off the balance sheet by off- 
setting the trust investment against the liability. The purchased securities are also 
removed from the balance sheet. 

In the United States, the possibility of defeasing debt has been utilised in ways 
not envisaged by the regulators.” To cite just one example, Wall Street bankers 
have developed ‘instantaneous in-substance’ defeasance.’ Newly issued debt 
rather than existing debt has been defeased in a form of arbitrage transaction. For 
example, a US corporation borrows DM 100 million at 8 per cent and uses it to 
buy DM 100 million German government security yielding 8% per cent in trust 
to cover the debt and create an excess. Not only is the debt extinguished, a gain 
is also recognised. The Federal Accounting Standards Board has stated that this 
is not what it intended with its regulation and has introduced a subsequent specific 
rule. The proximity of the borrowing and the acquisition of securities suggest that 
these are ‘borrow-and-invest’ activities, rather than the true elimination of debt; 
they should be reported as borrowing and investment rather than defeasance.” In 
other words, instantaneous in-substance defeasance should be left on the balance 
sheet. This response, however, is both an acceptance of the use of formalistic 
substance and a resort to form for control. 

The anti-formalist approach to consolidation introduced in the Companies Act 
1989 — through broad concepts such as the actual exercise of dominant influence 
and the regulation of quasi-subsidiaries through SSAPs — can also be treated 
formalistically in practice, with the criterion of control used to defeat its purpose 
of ensuring consolidation. On the contrary, the broad anti-formalist criterion is used 
not only to justify but to require non-consolidation. Our research has revealed a 
variety of methods, some in place before provisions of the Companies Act 1989 
became effective, which have been adopted to achieve this result. One example — 
use of a joint venture (JV) — might illustrate how creative compliance can be used 
to nullify the anti-formalist approach. 

Several JV escape routes from consolidation are possible. For example, companies 
A and B control half the voting rights and directors’ voting rights of company C, 
which they created together. Company C is also ‘deadlocked,’ that is, the ability 





99 Financial Accounting Standards Board, SFAS No 76, Extinguishment of Debt (Norwalk, Connecticut: 
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of A or B (or any other ‘external’ agent) actually to exercise a dominant influence 
over C is restricted since C cannot depart from specified policies. As a result, since 
neither A nor B control it, C need not, under the terms of the amended Companies 
Act 1985, be consolidated in the balance sheets of either A or B. This is so even 
though the purpose (and commercial effect) of establishing C may have been to 
remove assets and the loans used to acquire them from those balance sheets, or 
to produce paper profits and cash for A or B. Nor can C be proportionally consoli- 
dated in the balance sheets of A and B since the Act prohibits such treatment of 
corporate bodies. '” 

This kind of legal structure disguises the economic substance of a relationship 
by complying with the substantive approach: since there is no actual exercise of 
a dominant influence, there is no consolidation. Deadlocked JV companies have 
been used as vehicles for property development, and the discovery, after its collapse, 
of an estimated £700 million of debt in JVs involving Rush & Tompkins clearly 
reveals how the joint venture can work to hide liabilities. In practice, however, 
many of these JVs are likely to take a non-corporate legal form: the JV is for a 
single purpose, and the company form would present an administrative burden; the 
accounts of a corporate JV must be publicly filed, prejudicing commercial sensitivity; 
a non-corporate form also gives the JV partners greater flexibility in terms of utilising 
tax losses.' While the statute permits proportional consolidation for a non- 
incorporated JV, ED 50 mandates it. If pressure to restore the statutory approach 
is unsuccessful and the ASB retains the obligation, other forms of creative compliance 
may be adopted. Any undertaking (or bank) offering to consolidate another under- 
taking by creating a control relationship with it will provide a valuable service to 
other undertakings which do not wish to consolidate.'* Creative compliance with 
the statutory definitions, including the anti-formalist ones, could provide protec- 
tion not only against the statute-based attacks but professional ones also. After 
all, according to the ASC, only one enterprise may have control of another in the 
manner which makes consolidation the appropriate treatment. !° 

In short, even regulation based on capturing economic substance, brought in 
precisely to thwart creative compliance, may itself be treated as a cookbook for 
the creation of new avoidance devices. The ideology of precedent is used to claim 
rigid rule status for the substance approach. By making substance over form a rigid 
rule, as opposed to an override of rigid rules, it becomes not a control over creative 
compliance but further material for its construction. 


Capturing Economic Substance: Closure and Incorporation 


Incorporation of anti-formalist approaches can occur in other ways. Reliance on 
regulations which go beyond legal forms and even beyond the legal system (by placing 
the operation of accounting regulation in the hands of the accounting profession, 
or judging on the basis of economic substance rather than legal form) assumes that 
claims of ‘closure’ of the legal system and ‘legalism’ of lawyers are irrelevant or 
can be resisted or accommodated. Otherwise, such regulations may also be 
incorporated into formalism. 











102 Companies Act 1985, Sched 4A, para 19(1). 

103 Costain Group, comments on ED 50 dated 12/10/90, on file at the ICAEW Library. 

104 Indeed, neither may have to consolidate: one has benefits/risks but no control; the other has control 
but nothing to report (except its fee). 

105 ED 50, op cit para 14. 


866 


November 1991] Formalism and the Struggle for Legal Control 


The idea of capturing the ‘substance’ rather than just the ‘form’ of a transaction 
may seem a very sensible approach to control. What ‘substance’ is to mean, however, 
remains problematic. Under the current discussions of ‘substance over form,’ and 
apparent agreement between lawyers and accountants over the need to capture the 
substance of a transaction, lie quite different approaches to its meaning. For the 
ASC, ‘Accounting for a transaction in accordance with its substance requires that 
its accounting treatment should fairly reflect its commercial effect.’ Thus, ‘a 
decision that a sale and repurchase agreement ought properly to be regarded as a 
sale by the seller and a purchase by the buyer will follow a failure to establish through 
analysis that the transaction is in substance a financing one.’!’ The ED 49 appli- 
cation note approaches the analysis by comparing the position of the seller with 
that of the borrower; and of the buyer with that of the lender. It focuses on the 
allocation of risks and rewards between the two parties. The true commercial effect 
of a transaction is a sale if the seller genuinely relinquishes control of the benefits 
and transfers the exposure to the significant risks associated with the resource to 
the buyer. 

Current case law, however, suggests that without a dramatic change in judicial 
approach, this is not necessarily an approach that will survive in law. On the face 
of it, the judicial approach to such an agreement is similar: ‘it is the substance of 
the transaction that has to be looked at and not just the form.’"* However, ‘to 
point out that it is a transaction of financing throws no light on the question we 
have to determine.’ That question is not whether the transaction was one of 
financing, but whether the financing was by means of a transaction of mortgage 
and charge or by means of a transaction of sale.''° Thus, to lawyers, the initial 
reaction of accountants to treat a sale and repurchase agreement as a financing rather 
than a sale, is ‘prejudiced’! and is a ‘fundamental weakness’ in the application 
notes of ED 49.'” 

At one level, the difference in approach appears semantic; in practice, however, 
it may be significant.''* Whereas accountants find the substance following an 
analysis of the commercial effect of a transaction, lawyers find the substance after 
a consideration of the legal rights and obligations of the parties to be derived from 
an examination of the true agreement between them. Whereas accountants, in their 
analysis, concentrate on the ends of the transaction, lawyers in theirs place emphasis 
on the means.''* One produces the economic substance; the other produces the 
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legal substance. Even in the ‘new approach’ to tax and in the long-standing tensions 
over form and substance, the issue has not been whether economic substance should 
prevail over legal form, but whether lawyers’ substance should.''> In short, the 
idea of economic substance overriding a more legalistic approach may not survive, 
but may be incorporated into a legal framework. 


Self-regulation: Escaping Law or Incorporated Within It? 


Whether the lawyers’ approach will prevail depends to some extent on the outcome 
of another strand of anti-formalist strategy. Because of concern that dealing with 
accounting standards through statute and the courts would lead to legalism and 
ossification, the DTI expressed a preference for leaving detailed implementation 
to the accounting profession.''® This may, however, be easier said than done. In 
response to the accounting profession’s proposed new standard, the legal profession 
has launched a critique which is detailed and unequivocal. The lawyers’ stance is 
not simply that there is a clash but that in a clash the legal interpretation dominates. 
The legal interpretation also tends to be a narrower, legal rule-based approach. The 
Company Law Committee has observed, for example, that the true and fair override, 
far from freely overriding compliance with specific legal rules in order to achieve 
the purpose of accounting, can only be operated in legally specified circumstances. 
Thus, the Committee observe: ‘Where the application of ED 49 leads to a recharac- 
terisation of a transaction which conflicts with the legal analysis .. . the accounting 
treatment is likely to result in the departure from the statutory requirements. This 
is lawful only if there are special circumstances which would allow the use of the 
override ... where the circumstances are not “special” then use of the override 
is impermissible and the transaction may not be recharacterised.’'!” 

In other words, the Committee reject the ASC’s view that the override can be 
applied ‘automatically,’ for example because of the mere existence of a quasi- 
subsidiary or the identification of ‘special circumstances’ in an accounting standard. 
Instead, 


it is always necessary to consider whether the circumstances are ‘special’ and, if so, whether 
it is necessary to depart from the statutory requirements in order to give a true and fair view 
... Such a process must be undergone wherever there is a conflict between the legal and 
accounting analysis of a transaction.!!® 


There are further clashes; for example, the Committee also rejects what it regards 
as attempts to deviate from the law in ED 50 over the issue of control: 


There is a danger in the discussion on control that control will become the guiding principle 
in application of the statement, when that principle should rather be whether the statutory 
requirements for consolidation are satisfied ... while we accept the need to correlate the 
conceptual approach with the law, it is the law which has to be applied. '!° 


115 See L Soc Rev Co, op cit p 3 referring to IRC v Westminster [1936] AC 1, 19—21. According to 
Lord Wright, ‘the true nature of the legal obligation and nothing else is “the substance”’ (p 31); Ramsay 
v IRC, op cit pp 305—306. 
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118 ibid p 4. 

119 L Soc ED 50, op cit pp 2, 3. Thus, it could be ‘dangerous’ to interpret dominant influence as equivalent 
simply to directing the operating and financial policies. ‘That might equate with “control” as ordinarily 
understood, but that is not in point here’ (pp 7—8). 
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In short, the idea of avoiding legalism and ossification by regulating through the 
accounting profession rather than the law is meeting strong resistance from lawyers. 

Clearly, there may be a simple clash of interests involved. Research has suggested 
there is considerable competition between lawyers and accountants, and that the 
accountants are calling the tune.'2° The legal profession could be seen as having 
an interest not only in resisting the intrusion of accountants into ‘their’ territory 
of company law, but in defining more specific accounting regulation as legal terrain. 
But there are other obstacles. The legal profession has drawn attention to the enormous 
practical difficulties involved in introducing any major changes to accounting via 
a new SSAP. Standards set by the profession have implications for other areas of 
law, for example in relation to tax allowances, borrowing covenants and capital 
adequacy regulations.'?' If the going concern assumption no longer applies, ‘the 
test of assets and liabilities is likely to be whether or not they reflect legally enforceable 
rights and obligations.”'?? The need to characterise a transaction in accordance with 
legal rules arises also in the context of the registration of charges.'> There are 
wider legal contexts too. The Institute of Chartered Accountants of Scotland notes 
with remarkable casualness that its recommendations for changes in financial 
reporting would require ‘review, and if need be, amendment’ of UK company law, 
which would involve ‘the European Commission and other countries within the 
European Community.’' This presents a daunting practical and political task. 

Indeed, even in UK company law itself, the power delegated to the profession 
is explicitly limited. The Companies Acts’ new catch-all concepts such as ‘actual 
dominant influence’ and ‘managed on a unified basis,’ about which the profession 
is asked to give guidance, operate only within the confines of specifically defined 
situations — where there is also a ‘participating interest.’ If there is no participating 
interest, they are inoperative. The power of the accounting profession to fill gaps 
in the statute as outlined in ED 49 does not operate in a legal vacuum. Indeed, for 
all its emphasis on the need to avoid legalism and ossification, the approach of the 
DTI to the issue of how the true and fair override should operate is very reminiscent 
of its approach following the Argyll case which fostered a decade of strict rule- 
following and creative compliance. Essentially, it has taken the line that where the 
rules are clear they should be adhered to, despite the views of the professional 
standard-setters. 175 

The impetus for the profession, both at the level of standard setting and at the 
level of practice, to adhere to legal rules is particularly enhanced by the threat of, 
increase in, and current concern among accountants about negligence actions against 
auditors.'26 While the Caparo decision!” gave a breathing space by limiting auditor 
liability to the body of shareholders as a whole rather than third parties, the Morgan 
Crucible? case has already undermined this. Indeed, our research indicated that 
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121 L Soc ED 49, op cit p 4. 

122 ibid. The Committee would ‘prefer ED 49 to take effect as a conceptual framework, and the application 
notes as guidelines, rather than as standard accounting practice’: p 5. 

123 Re George Inglefield, op cit; Re Curtain Dream, op cit. 

124 Institute of Chartered Accountants of Scotland, Making Corporate Reports Valuable (London: Kogan 
Page, 1988) p 95. 

125 Crichton, ‘A New Approach to Consolidated Accounts’ (1990) Accountancy 32. 

126 Whelan and McBarnet, ‘The “Crisis” in Professional Liability Insurance’ in Whelan (ed), The Law 
and Economics of Professional Liability Insurance (Geneva: The Geneva Association, special issue 
of The Geneva Papers, vols 13 and 14, 1989—90). 

127 Caparo Industries v Dickman [1990] 2 AC 605. 

128 Morgan Crucible Co pic v Hill Samuel & Co Ltd [1991] 2 WLR 655. 
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powerful third parties like banks had already adapted to the new situation with new 
legal instruments to make auditors liable despite Caparo. Even though most cases 
are settled out of court, they are settled in shadow of the law. In such a situation, 
where conflict arises between strict interpretation of legal rules and professional 
standards or practices, we would hypothesise a tendency to stick by the legal rules 
as a matter of self-protection against legal retaliation. In the clash between law and 
accounting, law has power and sanctions on its side. 

Accountants themselves may also be ambivalent or even hostile towards a strategy 
of broad general rules, effective control of legal avoidance and the allocation or 
assumption of a key role for the profession in implementing it. Accounting is said 
to be an increasingly competitive market, with auditing not only a market in itself 
but an entree to more lucrative management consultancy. Accountants may prefer 
formalistic rules requiring more mechanistic compliance work and cutting auditing 
costs. Competition, or fear of competition, between lawyers and accountants may 
exacerbate the situation. One accountant observed in interview: ‘Now a client will 
ask, “how can I capitalise my costs? How can I keep liabilities off the balance sheet?” 
If I don’t tell him he’ll go to a solicitor down the road who will.’ The Dearing 
Committee commented: ‘It would be idealistic to assume that all auditors at all times 
are unmindful of the risk of losing business.” If clients want clear rules or indeed 
avoidable rules, the pressures of the market may mean that the profession’s regulatory 
interest in a substance approach is countered by its commercial — or professional 
— interest in giving clients what they want. 


Conclusion: Formalism, Indeterminacy and Legal Control 


Can Anti-formalist Control Survive? 


As a strategy of legal control, anti-formalism has been presented as a potential solution 
to the shortcomings of formalism and as a way of curbing creative compliance. 
However, there is an irony in introducing anti-formalism to control the creative 
compliance of sophisticated regulatees backed by resources of finance and expertise. 
Creative compliance is stimulated by strong motivations for resisting control. These 
motivations do not disappear with the first threat of a different form of control. 
On the contrary, they become motivations for resisting and undermining anti- 
formalism. Sources of resistance can be found within legal structures and ideologies 
themselves. Creative compliance demonstrates the manipulability of the legal system, 
and the system can be used not just by playing with the substance of law, as in 
the construction of specific formalist devices to avoid control, but by using the 
mechanisms of law to force out narrow rules, and using its ideologies as justification. 

Not that all resistance to anti-formalism is based on a wish to boost creative 
compliance. There are many reasons for people wanting in good faith to know where 
they stand legally; there are uncertainties about anti-formalism as a strategy of control, 
both in terms of its likely effectiveness and in terms of its costs; while there are 
multiple layers of politics, conflicts, tensions and ambivalences within the system 
and the organisations, professions, legislators, regulators and regulatees involved 
in and affected by it. All these factors contribute to undermining anti-formalism 
in the demand for, and production of, clearer rules. If anti-formalist policy is to 








129 Dearing Report, op cit p 11. See, too, Wallace and Cooke, ‘The diagnosis and resolution of emerging 
issues in corporate disclosure practices’ (1990) 20 Accounting and Business Research 143, 145. 
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survive in this area as more than mere rhetoric, there are major obstacles to be 
overcome. This raises the question of whether formalism is inevitable in law. 


Is Formalism Inevitable? 


This has been a one-sided argument. It has explored the obstacles to anti-formalist 
control and the factors which are likely to stimulate a return to formalism and 
cookbook control. There are undoubtedly also pulls and pressures in the opposite 
direction, as the rise of the anti-formalist approach itself demonstrates. What our 
analysis does suggest, however, is that where there are powerful motivations to 
formalism backed by opportunities, resources and political clout, there are available, 
in the ideologies and structures of the legal system, a range of mechanisms for steering 
regulation in policy and practice back to formalism, and a repertoire of powerful 
rhetorical gambits to justify this move — the inequity or impracticality of over- 
inclusive controls, the need for the rule of law, for controls on arbitrary discretion, 
for like treatment of like cases, and so on. 

There are, of course, competing notions of justice and fairness, but it may be 
that there is a fundamental formalism inherent in the very idea of legal control in 
the liberal democratic state which makes formalist arguments difficult to resist or 
easy to justify. Any policy can be resisted politically. A policy of anti-formalist 
control is, however, particularly vulnerable to such ideological critique, not just 
at the political level but in more routine dealings with regulators. To talk of a 
fundamental formalism legitimising law is not to reify the role of ideology. Ideology 
of itself determines nothing. But it can be brought into play to legitimise resistance 
and present controllers as overstepping the mark. It is E.P. Thompson’s point about 
the real potential of the ideology of the rule of law.'° The irony is that if the rule 
of law may be used as a weapon to limit rulers and further the interests of underdogs, 
it is much more readily available for use by those who already have the resources, 
expertise and power to use the rhetoric, and the mechanisms of law, effectively.'! 

This is not, however, to say formalism is inevitable in law. The drift to form 
we describe here in the context of law and finance is the product of a complex and 
dynamic interplay of structures, situations, ideologies and motivations. The repertoire 
of formalist mechanisms and ideologies is available but only brought into play when 
there is motivation to do so, and when those with such motivations have adequate 
resources, organisation or political muscle to use the system in this way. Rules are 
not always ‘privileged’ in practice. Broad standards may be tolerated, even by 
sophisticated subjects, in other situations with other motivations in play. There need 
not always be a perceived interest in clear rules. There may also be countervailing 
interests in vague open regulation. Creative compliance is just one of several strategies 
in dealing with law. Negotiation may be preferred by regulatees and may be seen 
to be enhanced by vague laws. Negotiation may also be preferred by regulators. 
Parties may settle out of court to avoid establishing rules. Law may be perceived 
as symbolic and ineffective anyway so that there is a preference for simply keeping 
quiet and letting policies of anti-avoidance and anti-formalism prevail, but only as 
empty words. In short, demand for formalism is not inevitable. Nevertheless, where 
formalism is wanted and pressed for, it may be hard to resist within the current 
structures and ideologies of law. 





130 Thompson, Whigs and Hunters (London: Allen Lane, 1975). 
131 McBarnet, op cit (1984). 
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Does Formalism Matter? Limiting Indeterminacy and Constraining 
Control 


Of course, if in reality law is indeterminate and enforcement characterised by 
discretion and autonomy, regulators are not in practice constrained by legal rules, 
and whether those rules are broad or narrow is of little practical relevance to the 
issue of control. If regulators want to control they can. If they do not, the reasons 
must lie somewhere other than in the constraints of formalism. More generally, 
indeterminacy implies endemic uncertainty, and the mere uncertainty of outcomes 
may itself constrain creative compliance by creating too much risk. In short, if law 
is indeterminate and outcomes uncertain, formalism, and the fate of anti-formalism, 
may be, in effect, irrelevant. However, active regulatees and their advisers can take 
steps to confront this endemic uncertainty, manage the risk of control and reduce 
the practical relevance of indeterminacy. 

The anti-formalist strategies described here in a sense espoused uncertainty. Narrow 
definitions were eschewed in order to keep meanings open and flexible. However, 
in practice, additional provisions, guidelines and application notes clarified meanings. 
Common understandings were constructed in negotiation with regulators. Even the 
uncertainty implicit in judicial references to an ‘evolving doctrine’ was undermined 
by agreements on how the controversial judicial decisions would be applied. Such 
negotiations, along with careful monitoring of cases, can also pre-empt the judicial 
role by limiting the likelihood of cases reaching the courts; the evolution of doctrine 
may not be invited. Indeed, the judges’ own reasoning, even in turning point cases, 
provides guidelines for future successful creative compliance. 

Even negotiated meanings may, of course, be applied in different ways; language 
is flexible. However, meaning is not necessarily left, in sophisticated circles with 
vast sums of money at stake, to chance or to post hoc decisions by regulators. Specific 
clearances are sought in relation to specific cases. Legal opinions are taken. Technical 
advice is sought from regulators. Meaning is negotiated and cleared before trans- 
actions take their final form. The post hoc autonomy of the regulator is constrained; 
a working certainty is created. Likewise, resort to regulatory bluff can be called; 
legal opinions produced; practice monitored; complaints made. Bluff may work on 
the small trader; it is less likely to control the sophisticated."* Covert anti- 
formalism may simply not be allowed to work without legal or political challenge. 

Of course, judges can still come along post hoc and overthrow the status quo 
of negotiation and practice. The losers in a turning point case — the taxpayers in 
Ramsay or Furniss v Dawson, the disappointed parties in Curtain Dream — are 
effectively controlled, as are those who settle in the wake of such cases. Yet there 
are political limits to how far or how often the judges can do this. We have seen 
how overt anti-formalism by judges can be resisted politically with all the repertoire 
of formalist rhetoric in support. More covert anti-formalism can also be rendered 
overt, publicised, and resisted, if motivated parties do not agree with it." In 
practice, there are therefore periods of calm during which narrow rules operate 
by working consensus. 

Certainly, creative compliance frequently works. It may only work for a while 
— tax scheme promoters talked in interview of having a ‘season’ for any particular 








132 See Bardach and Kagan, Going by the Book (Philadelphia: Temple University Press, 1982); Mann, 
Defending White-Collar Crime (New Haven: Yale University Press, 1985); McBarnet, op cit (1991b). 

133 Although Argyll was just a magistrates’ court case, it was publicised and not, in this case, resisted, 
but welcomed and used for creative compliance. 
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scheme before the rules were changed to stop it — but in practice lawyers, 
accountants, consultants and bankers operate on the working assumption that 
regulators can be expected to play by the common understanding of the rules until 
they are explicitly changed, and call foul if they do not. Regulators, as implied in 
the call for a change to anti-formalist policy, claim they are constrained by formalist 
rules." This may be delusion or political bluff; it may be that their real powers 
to control would be revealed if only they read the critical legal theory which says 
they can do what they like within the law. Or it may be that, despite the theoretical 
freedom possible within the meaning and operation of law, real practical and political 
limits can be constructed. In theory, law is at least moderately indeterminate; in 
practice, a working determinacy can be agreed or imposed. 


Beyond Control? 


If regulation cannot in practice transcend formalism, the spirit of the law will remain 
elusive and creative compliance continue to escape effective legal control. Yet our 
analysis suggests that in the context of finance, anti-formalism is unlikely to survive 
as more than rhetoric or theory. New situations arise and new rules are produced 
to deal with them. But new rules cannot control creative compliance. How do you 
control those playing by the rules? New rules simply mean new games. No rules, 
rules broad enough to be flexible in application, mean resistance, and the use of 
legal structures and ideologies to re-establish working rules, which can then be 
manipulated. There may be limits in turn to this process. Frequent change may result 
in effective control by making the costs too high. Debate and scandal may impose 
some sense of moral obligation. This discussion is based only on study of the area 
of law and finance. Further research in wider contexts is required. Yet where the 
stakes are high, where there is strong motivation to circumvent legal control, and 
where there are the resources to achieve this, we would expect law to be avoided 
and control to be resisted. 

This has implications beyond academic debate. We have described elsewhere the 
limits of formalism in providing effective control. If anti-formalism is doomed to 
fail, or to revert to the cookbook approach, then creative compliance, and the powerful 
economic elites usually associated with it, may be beyond legal control. 








134 See McBarnet and Whelan, op cit (forthcoming); McBarnet, op cit (1991a). 
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The ‘True and Fair View’ Debate: A Study in the 
Legal Regulation of Accounting 


Andrew McGee* 


The legal regulation of standards of professional competence is a matter fraught 
with difficulty. Few professions welcome attempts by lawyers to pass judgment 
on the competence of individual members of the profession in the performance of 
their duties. In most cases, though, there are recognisable professional standards,' 
and the task of the lawyers is no more than defining clearly what those standards 
are and then deciding whether they have been complied with in any given case. 
Consideration of the legal regulation of accounting presents two particular difficulties, 
which may help to explain why both the case law and the legal literature in this 
area are so scanty. The first is that relatively few lawyers have much understanding 
of the principles of accounting, whilst the second is that the accountants themselves 
have not succeeded in developing a satisfactory conceptual framework for the 
subject,? so that the definition of professional standards and objectives against 
which to measure performance is made much more difficult. It must be recognised 
at the outset that this difficulty may well be very attractive to accountants and auditors, 
since one of its effects is to reduce their exposure to legal liability. If lawyers generally 
do not understand the practices of the profession, then the law can do little other 
than accept the expert evidence of members of the profession as to what is acceptable 
practice. Despite this, the task of preparing and auditing company accounts is subject 
to statutory regulation in the Companies Acts 1985 and 1989. This article looks 
at that scheme of regulation from the point of view of its central feature, the 
requirement of a ‘true and fair view,’ and considers the status of that requirement. 

A major reason for undertaking this examination at the present time lies in the 
belief that this area of the law is likely to become increasingly controversial in the 
future. The great ‘merger boom’ of the 1980s led to many contested takeovers, 
in which attention was often focused on the accounts of the target company. This 
in turn has caused the practices of accountants and auditors to come under closer 
scrutiny. The resulting dissatisfaction with the accountancy profession’s attempts 
to regulate its own affairs culminated in the replacement of the Accounting Standards 
Committee by the Financial Reporting Council and its subsidiary organ the 
Accounting Standards Board pursuant to powers contained in the Companies Act 
1989. This change, which is more fully considered below,* may bring about a 
much greater legal involvement in the process of standard setting,’ though it will 


*Senior Lecturer in Law, Liverpool University. 


1 The area of professional competence in which the law is best developed is that of medicine; leading 
cases include Bolam v Friern Hospital Management Committee [1957] 2 All ER 118 and Sidaway 
v Governors of Royal Bethlem Hospital [1985] AC 871. There is also considerable authority in relation 
to the legal profession — Groom v Crocker [1939] 1 KB 194 is a good example. Statements of Standard 
Accounting Practice, which are discussed throughout this article, perform a somewhat different role. 

2 Though the first indications from the new Accounting Standards Board suggest that this debate may 
be about to be revived — see below, text to notes 67—70. 

3 Cases arising out of this include Caparo Industries ple v Dickman [1990] | All ER 568, Macnaughton 

(James) Papers Group Lid v Hicks Anderson & Co [1991] 1 All ER 134 CA and Morgan Crucible 

Co pic v Hill Samuel Bank Ltd [1991] 1 All ER 148 CA. 

Text to notes 67—70. 

The increasing level of European harmonization of accounting standards may also contribute to this 
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also be seen that the Accounting Standards Board has already begun to evolve 
techniques which may avoid that consequence. 

All companies must have audited accounts‘ and the task of auditing accounts is, 
as a matter of law, distinct from the task of preparing those accounts,’ though the 
practice in the United Kingdom is for both tasks to be performed by the same firm. 
Although the expression of the opinion that the accounts provide a true and fair 
view is part of the audit function rather than part of the preparation function, the 
rules on true and fair view are also relevant to the preparers as such, since they 
will naturally wish to prepare accounts which can properly be declared to give a 
true and fair view. 


The ‘True and Fair View’ Requirement 


The requirement of a true and fair view first entered English law in section 13(1) 
of the Companies Act 1947. This then became section 149(1) of the Companies 
Act 1948. After the UK joined the EEC in 1973, harmonisation of company law 
began, and the Fourth Directive on Company law in 1978 also adopted the concept 
of a true and fair view. The process of implementing the Fourth Directive began 
in 1981, when the Companies Act of that year introduced for the first time detailed 
rules as to the format and content of company accounts. The true and fair view 
requirement, which had been retained in the Fourth Directive at the insistence of 
the United Kingdom, then became section 228 of the Companies Act 1985. Further 
amendments were made by the Companies Act 1989, and the true and fair view 
requirement is now to be found in section 226 of the 1985 Act, as amended. Section 
226(2) of the Companies Act 1985 provides 


The balance sheet shall give a true and fair view of the state of affairs of the company as 
at the end of the financial year, and the profit and loss account shall give a true and fair 
view of the profit or loss of the company for the financial year. 


Section 226(4) still requires, as did the former section 228, the giving of additional 
information in accounts where this is necessary for a true and fair view, and section 
226(5) retains the requirement to depart from the other rules of the Act where, because 
of special circumstances, this is necessary in order to give a true and fair view. 
However, one effect of the reforms introduced by the 1989 Act was to delete as 
an express provision the rule, formerly found in section 228(3), that the true and 
fair view requirement overrode all other requirements of the Act as to the form 
or content of a company’s accounts. The effect of this change is unclear, since it 
is still mandatory to give a true and fair view, and it seems that section 226(4) and 
(5) merely give more detailed explanation of the cases where other rules must be 
ignored in order to achieve this effect. The section 226 requirements are supplemented 
by section 235(2), which provides that accounts must contain a statement by the 
auditors whether in their view the accounts comply with this requirement. This rule 
puts considerable responsibility upon the auditors. It is an offence for directors 
knowingly or recklessly to be concerned in the presentation of accounts which do 
not present a true and fair view,® and it may be expected that directors convicted 





6 Companies Act 1985, s 226. All references to this Act are to the amended form of the Act introduced 
by the Companies Act 1989. 

7 Though it should be noted that ss 222—227 of the Companies Act 1985 require the keeping of accounts 
which will allow a true and fair view to be given. 

8 Companies Act 1985. s 233(5). 


875 


The Modern Law Review [Vol. 54 


of such an offence will seek redress from their auditors.2 As a matter of 
professional conduct the auditors also put their own reputation in issue when they 
state that accounts give a true and fair view, and they may of course incur liability 
to the company (and perhaps others) if the opinion proves unjustified." A 
satisfactory working definition of ‘true and fair view’ is therefore a matter of 
considerable practical importance to those working in this area. 


Accounting Standards and Principles” 


Those preparing and auditing accounts must take note of the relevant accounting 
rules as well as of the legal rules. The Accounting Standards Board (ASB), which 
has now replaced the Accounting Standards Committee," is responsible for issuing 
Financial Reporting Standards (FRS),'* which are intended to provide guidance to 
accountants and auditors in dealing with commonly encountered problems. These 
do not have statutory force,'> though the Companies Act 1989 has introduced for 
the first time a requirement that departures from them in audited accounts must 
be noted and explained in those accounts.'* Despite the absence of statutory force, 
it is these Standards which are used to support the argument that only accounting 
principles are relevant to the question of a true and fair view.” It is submitted that 
in this very simple form the argument clearly cannot be right but it then becomes 
necessary to attempt the task of statutory interpretation involved in determining the 
meaning of the phrase ‘a true and fair view,’ and, as appears in the next section, 
it is effectively impossible to do this without giving at least some weight to Accounting 
Standards. 


The Nature of the ‘True and Fair View’ Requirement 


The central thesis of this article is that the true and fair view requirement is a matter 
of law rather than a matter purely of accounting theory.'* In other words, the 





9 Though it is far from certain that auditors owe any duty to the directors of the company — Caparo 
v Dickman [1990] 1 All ER 568 assumes that the duty is owed only to the company and possibly 
to the shareholders as a class. 

10 The question of liability to others is a fraught one; Dawson ‘Auditors Liability to Third Parties for 
Negligence’ 12 Accounting and Business Research 257; and see the cases cited in n 3 above. 

il Empirical research among auditors suggests that in practice the question of professional reputation 
is more influential in auditing work than any fear of legal sanctions — see McGee and Mumford, 
Distributable Profits — The Auditor’s Role (Chartered Association of Certified Accountants, 1991). 

12 Radcliffe, ‘Accounting Standards and the Judiciary’ 80 Accounting and Business Research 329. 

13 This is one of the changes brought about by the Companies Act 1989. The ASB is a subsidiary organ 
of the new Financial Reporting Council. The ASB has for the moment adopted all the earlier work 
of the ASC, though this does not rule out future revision of any of that work. 

14 The ASC used to call these Statements of Standard Accounting Practice (SSAPs) and existing SSAPs 
retain that title for the moment. 

15 But in Lloyd Cheyham v Littlejohn {1987] BCLC 303 it was said, obiter, accounts which did not comply 
with any applicable SSAPs would normally be regarded as not giving a true and fair view, unless 
there was some good explanation for the non-compliance. 

16s 226(5). 

17 See below, notes 20 and 21. 

18 In 1983 the Accounting Standards Committee took Counsel’s opinion on the content of the requirement. 
The Opinion (by L.H. Hoffmann Q.C. and M.H. Arden) appeared in Accountancy for November 
1983, and supported the view that the test is a legal one. The ASC, when publishing this Opmion, 
stated that it intended to take account of it in all its future work. 
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question whether a particular set of accounts complies with this requirement is one 
which can be authoritiatively decided only by a court of law, and in reaching such 
a decision the court is engaged in the familiar task of statutory construction. These 
propositions do not prejudice any argument about the content of the true and fair 
view requirement, nor do they involve denying that evidence as to the practice of 
accountants will be of considerable relevance,'® but they do involve asserting that 
such evidence can never be conclusive. At first sight these propositions may seem 
uncontroversial, since the true and fair view requirement is contained in an Act 
of Parliament, but, as is explained below, there is a widespread view within the 
accounting profession that compliance with the statutory rules is to be judged solely 
on the basis of compliance with established accounting principles. This view is not 
necessarily inconsistent with the argument that the test is a legal one, since it merely 
aims to define the content of the requirement, rather than its nature. The underlying 
question is, however, whether the effective control of the requirement is to lie in 
the hands of lawyers or of accountants. It may also be observed that the true and 
fair view requirement has been the subject of a great deal of debate in the accounting 
literature,” but has received relatively little examination by lawyers.?! 

The United Kingdom’s success in getting the concept of true and fair view 
incorporated into the Fourth Directive has had the important consequence of making 
this concept a part of European law.” As a result of the implementation of that 
directive the concept is now enshrined in the laws of all the other Member States. 
One objection to the view that the requirement is a legal one comes from the fact 
that the inclusion of the true and fair view requirement was sought by the United 
Kingdom as a reaction against the very detailed rules which that Directive contained. 
The argument is quite misplaced, however, and confuses the intention of the United 
Kingdom with the legal effect of what has been done. That effect has been to give 
the requirement an even greater legal status than it previously had. Of course 
accounting practices and conventions can still be taken into account when determining 
the content of a true and fair view, but the test remains emphatically a legal one. 


The Content of the Requirement 


Essentially, there are three possible views about the content of the true and fair 
view requirement. One is that it simply requires the accounting to have been done 
according to all the prescribed rules,” the second is that there must be adherence 
to generally accepted accounting principles, which are in this theory seen as something 
more general and of a higher order than the accounting standards.” The third 


19 Pennycuick J in Odeon Associated Theatres Ltd v Jones [1971] 1 WLR 442. Although this was a 
tax case, it does appear to establish that expert evidence can be taken as to the practice of accountants, 
and that this will at least guide the court in determining the legally proper course. It is to be noted 
that a number of distinguished accountants gave evidence in the trial of the directors of Argyll in 
connection with the 1979 accounts. See Ashton, 17 Accounting and Business Research 3. 

20 Good general considerations include Lee, ‘The Evolution and Revolution of Financial Accounting’ 
9 Accounting and Business Research 292 and Lev, ‘Towards a Theory of Equitable and Efficient 
Accounting Policy’ (1988) 63 Accounting Review 1. 

21 The matter is briefly considered in Bough, Company Accounts (Sweet & Maxwell, 1986) and of course 
by Hoffman and Arden, op cit. See also Bird, [1982] JBL 364 on the true and fair view in relation 
to company accounts and Lasok and Grace, ‘Fair Accounting’ in [1988] JBL 235. 

22 Lasok and Bridge, ‘The True and Fair View’ (1989) 10 Company Lawyer 13. 

23 For an examination of these issues see the articles cited in n 20 above. 

24 Radcliffe op cit n 12 above. 
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views holds that the requirement is superimposed on the basic procedures and 
formats laid down by the legislation. The first view may in turn be subdivided. 
The most extreme approach is to say that the only requirement is to obey all the 
specific rules as to content and format laid down by the Companies Acts, whereas 
the more moderate approach requires also compliance with such SSAPs as may be 
applicable to the case. It is submitted that neither of these approaches is consistent 
with the words of the statute. Sections 226(4) and (5) make clear that the giving 
of a true and fair view is a requirement which is separate from other accounting 
rules contained in the Act. Where necessary the notes must be added to the accounts 
to complete the explanation otherwise given, and other accounting rules must be 
departed from to the extent necessary to give a true and fair view, giving in the 
notes to the accounts particulars of what they have done and why they have done 
it. 

If true and fair view merely required compliance with the detailed rules of the 
Act, then there would be no need to make it a separate provision in the Act. A fortiori, 
there would be no need to provide that the normal rules may be departed from in 
order to achieve it. Indeed, such a provision would make no sense, since there would 
be no case in which compliance with the normal rules could fail to produce a true 
and fair view. 

It is more difficult to explain why compliance with accounting standards is not 
enough. As a general rule it must be admitted that such compliance will produce 
a true and fair view — it is part of the purpose of SSAPs to help the accounting 
profession deal with the difficult issues in a way which complies with the law. 
Nevertheless, the standards do not have statutory force, and there must remain the 
possibility, albeit not a very strong one, that in a particular case compliance with 
the SSAPs does not give a true and fair view.” Indeed, it may be suggested that 
this is implicitly recognised in the freedom given to depart from the standards, and 
in the provision inserted into the 1985 Act by the 1989 Act” requiring such 
departures to be noted and explained. 

The view that compliance with generally accepted accounting principles is sufficient 
gives rise to other problems. The major difficulty is to establish what those principles 
are, since there is no general agreement on the subject. It is suggested, however, 
that in so far as such principles can be identified it is very likely that adherence 
to them will produce a true and fair view in all but the most exceptional cases. 
Nevertheless, it is also submitted that this formulation of the requirement remains 
inaccurate — there is still the possibility that in some case a court will declare 
generally accepted accounting principles inadequate to give a true and fair view. 


What is ‘True and Fair’? 


Hoffman and Arden expressed the view that the phrase ‘true and fair view’ was 
one which could readily be understood as a matter of simple English, and therefore 











25 Hatherly, ‘Accounting and Auditing Standards — Why they are Inconsistent’ 12 Accounting and Business 
Research 136. 

26 In this context it is relevant to consider the various arguments deployed in the Argyl! Foods case, 
considered above, text to n 19. 

27 See, for example, Re Thorn EMI plc (1988) 4 BCC 698, which contains unfavourable comment on 
SSAP 22, which deals with goodwill, and even suggests that compliance with SSAP 22 might, as 
a matter of law, be insufficient to provide a true and fair view. See below, text to notes 55—60. 

28 The new Schedule 4, para 36A, added by Companies Act 1989, Sched 1, para 7. 
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did not require further definition, although they admitted that the application of the 
phrase to particular facts might be a matter of some difficulty. This would be an 
acceptable view if it appeared that the basic concept was clear but that there were 
indistinct edges which might give rise to problems at the margins. It is submitted 
that this view is unduly sanguine. The considerable controversy among accountants 
as to the meaning of the phrase strongly suggests that the difficulties of application 
are so great as to raise the question whether there is any definable and generally 
agreed central content at all.? This may explain in part the reluctance of many 
accountants to accept any content for the term beyond compliance with accounting 
standards, whose meaning is at least relatively certain. If, however, it is accepted 
that the task of defining true and fair view is a legal one, it is surely necessary to 
consider what elements should go into that legal definition: should the point ever 
come directly before a court of record, that court will have to attempt some rational 
exposition of the notion of a true and fair view. 

There are two separate requirements in the Companies Act, one relating to the 
balance sheet, the other to the profit and loss account, and the content of the two 
requirements is not identical. The balance sheet looks at the position on a particular 
day, whereas the profit and loss account is more dynamic, looking at the events 
which have happened over a twelve-month period. It is appropriate to treat the balance 
sheet and the profit and loss account separately, since they raise somewhat different 
problems. 


The Balance Sheet 


Some examples may help to illustrate the issues here. It is common practice to include 
real property in the accounts at its historic cost. It hardly needs to be said that real 
property in the UK which has been held by a company for a period of several years 
will without question have a value very different from its historic cost. How can 
it be said that a balance sheet gives a true and fair view when it lists such assets 
at their historic cost? The question is made to appear all the more difficult when 
it is remembered that companies sometimes undertake a revaluation of their fixed 
assets, with the result that the value shown in the accounts changes markedly from 
one year to the next. Thus, some companies will have assets at cost, others at current 
valuation and others again at a valuation which is not the cost price, but is the product 
of a general revaluation carried out at some time between the purchase and the date 
of the current balance sheet. Yet all these companies will have audit reports in which 
highly reputable firms of accountants express the view that the accounts give a true 
and fair view. The first point to be made here is that the use of historical cost 
accounting is santioned by concepts of good accounting practice.’ The second 
point is that it is by no means obvious just what alternative method of valuation 
ought to be adopted. One solution is to give the estimated current market value, 


29 Itis again instructive to look at the trial of the Argyll directors, where there were several accountants 
appearing as expert witnesses on each side, and where the approaches which they adopted to the question 
of interpretation differed markedly. See Ashton, above, n 19. 

30 For most of the past thirty years it has been safe to assume that land values would increase steadily, 
though occasional slumps in the property market, such as happened between 1988 and 1991 have 
interrupted this trend. 

31 Re Press Caps Ltd [1949] Ch 434, where the Court of Appeal rejected the argument that the value 
shown in the balance sheet was to be treated as a valuation. Hoffmann and Arden wrongly say (paragraph 
10 of their opinion) that the Court of Appeal held that the accounts gave a true and fair view — in 
fact the question of true and fair view was not in issue in that case. 
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but this figure is not very significant if there is no intention to sell.” ‘Current use 
value,’ that is the value which the property presently has to the company based 
on the use to which it is currently being put, is another basis of valuation which 
may be suggested, but this is difficult to measure, and it is not obvious why it is 
an important figure, especially in cases where there are a number of alternative 
uses to which the property might be put. Current cost is another possibility, but 
this may be difficult to measure, and it is not clear why the figure produced is 
important.” The various debates here about the merit of the several bases of 
valuation highlight the second point: there is no measure of agreement about what 
the accounts (and in particular the balance sheet) are intended to do. 

A naive view (in accounting terms at least) would be that the balance sheet aims 
to express the value of the company at the balance sheet date, but this view is 
unanimously rejected by accounting theory.” Unfortunately, this is one of the few 
points on which the theory is unanimous. The attempt to agree on the purpose of 
the balance sheet is part of the wider task within accounting theory of explaining 
the underlying purpose of accounting. This search for what has become known as 
the ‘conceptual framework of accounting’ has extended over many years,* but has 
not achieved any satisfactory conclusion, though the Accounting Standards Board 
has now revived the attempt. It is for this reason that many in the accountancy 
profession appear to believe that no greater content can be given to the true and 
fair view requirement than the obligation to obey the accounting conventions. An 
impasse appears to have been reached; logically, true and fair view must go beyond 
this, but the accountants are unable to agree on what more it should involve. A 
number of suggestions have been made as to tests to be applied and factors to be 
taken into account. In giving evidence at the trial of the Argyll directors* 
Professor J.A. Arnold of Manchester University was asked about this, and answered 
that the accounts must be ‘relevant and objective, and free from bias.’ Clearly, 
accounts which failed to meet these criteria could scarcely qualify as presenting 
a true and fair view: the inclusion of irrelevant information is likely to cast great 
doubt on the accounts, since it is at best a distraction and is likely to be positively 
misleading, and any bias or lack of objectivity is quite inconsistent with a ‘fair view.’ 
However, the definition is surely seriously incomplete. For example, it must be 
a requirement that the accounts are not demonstrably inaccurate in the sense of 
containing statements which can be shown to be wrong, though it must be admitted 
that this is not a particularly strict test, since there are many cases where even the 
calculation of the appropriate numbers to put in the accounts involves substantial 
elements of judgement.” More debatable is the possibility of a requirement of 
comprehensiveness. The deliberate omission of information for the purpose of 
misleading would no doubt disqualify the accounts from being objective within 
Professor Arnold’s formulation, but it is less easy to decide just how much information 


32 This difficulty is exacerbated in the case of assets which cannot readily be sold, such as brand names. 
As to these, see further below. 

33 The ill-fated SSAP 16, introduced in 1978 and suspended in 1987, attempted to sanction current cost 
accounting, but the experiment proved so disastrous that it had to be abandoned, despite receiving 
Statutory sanction in the Companies Acts 198] and 1985. 

34 Technical Release 738, para 1. See now Exposure Draft 47. For legal discussion of the point see 
Re Press Caps Ltd, above n 31. 

35 See for example Peasnall, “The Function of a Conceptual Framework for Corporate Financial Reporting, 
Accounting and Business Research 1982 pp 243—258; Miller ‘The Conceptual Framework: Myths 
and Realities’ Journal of Accountancy March 1985 pp 62—71. 

36 Ashton, n 19 above. This is the only known case of a prosecution for this offence. 

37 Provisions and extraordinary items supply two convenient examples. 
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needs to be disclosed in a particular case. If provision is made for the costs of pending 
legal actions, how much detail is it necessary to disclose about the nature of the 
actions and their current progress? Giving such information might well help 
shareholders (or at least such of them as had some degree of legal knowledge) to 
estimate whether the provision is set at a sensible level, but can it be said that the 
omission of such information prevents the accounts from rendering a true and fair 
view? This is a good example of the element of judgement which is necessarily 
involved in deciding how much information needs to be revealed. The difficulties 
inherent in this approach may be further illustrated by reference to one of the major 
accounting controversies of recent years, namely brand valuation.’ This is the 
practice of including in the company’s assets on the balance sheet a sum for the 
estimated value of brand names which belong to the company. The argument in 
favour of this practice is that it reflects more fairly the value of the company,” 
but until recently accounting practice was not to include such values.” The effect 
of such inclusion is again to strengthen the balance sheet, and an incidental effect 
may be to make takeovers of the company more difficult. The emerging practice 
of including brands has been the subject of much debate, and Exposure Draft 47 
has proposed a ban on brand valuation in the balance sheet. A major argument against 
such valuation is that the values cannot yet be estimated with sufficient certainty 
because of the inadequacy of measuring techniques, but this argument involves 
accepting that brands do have a value and, by implication, that their inclusion in 
the balance sheet would be acceptable if only that value could be properly measured. 
In these debates the uncertainty as to the function of the balance sheet has surfaced, 
and there is a suggestion that the difficulty arises from attempts to manipulate 
the figures appearing on the balance sheet to give the impression desired by the 
company. 


The Profit and Loss Account 


The profit and loss account has given rise to fewer difficulties here, but important 
questions do arise. The single most important piece of information in this document 
is the total amount of profit or loss. What is meant by the term ‘profit’ is a matter 
of considerable debate,“ and it is clear that the amount of profit may be different 
for different purposes. The accounting profit, the taxable profit? and the 
distributable profit? may all be different, and in every case the task of arriving at 
the profit may involve considerable elements of judgement and estimation, particularly 
in relation to making provisions against future liabilities. Another example is that 
of the charging of depreciation in respect of assets; this is often done in different 
ways for tax and accounting purposes, and there is no logical way to establish which 





38 Off balance sheet financing offers another good example. See McBarnet and Whelan in this number. 

39 Stobart, ‘Brand Valuation — A True and Fair View’ Accountancy October 1989 p 27. This article 
is particularly interesting in the present context for its conscious attempt to link brand valuation to 
the true and fair view debate. 

40 A refinement of this dispute is the argument that brand names which have been purchased can properly 
be included, but ‘home-grown’ brand names cannot. 

41 A good exposition of the issues is given by Fletcher Moulton LJ in Re Spanish Prospecting Co [1911] 
I Ch 92. 

42 These issues are well explored in Freedman, ‘Profits and Prophets — Law and Accountancy Practice 
on the Timing of Receipts — Recognition under the Earnings Basis (Schedule D, Cases I and II)’ 
[1987] BTR 61 and 104. 

43 See McGee and Mumford, ‘The Laws of Distributable Profits’ Bulletin No 24 of the Chartered 
Association of Certified Accountants, January 1988. 
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one is ‘right.’ Nevertheless, there is generally less unease about accounting 
conventions in relation to the profit and loss account than in relation to the balance 
sheet, perhaps because it is at least possible to explain in relatively simple terms 
what the profit and loss account aims to do. Further, the techniques adopted, although 
obviously imperfect, are recognisable to the intelligent layman as bearing some 
relationship to the objective being pursued. 


User Expectations 


A further point, related to the previous one, concerns the expectations of the users 
of the accounts. The accounts represent the report of the managers of the company 
to the shareholders (actual and potential) and, to a lesser extent, to the creditors. 
The unresolved issue here is to what extent can accounts be justified or criticised 
under s226 by reference to the expectations of the user groups.“ An example 
discussed above* concerned the practice of including real property in the accounts 
at book value. This has of course been standard practice for many years,“ and it 
has therefore been argued that accounts which operate in this way do to this extent 
present a true and fair view because they give users what they would expect.“ The 
argument assumes that those reading the accounts will at the outset be familiar with 
the conventions of accounting and will therefore not be misled either by the inclusion 
of an unrealistic figure or by the omission of any more realistic figure. It is readily 
apparent that the assumption will not be justified in all cases, and the argument 
therefore comes down to saying that it is legitimate to present accounts in this way 
because they have always been presented in this way. This is surely an éxtraordinary 
interpretation of a requirement that the accounts should present a ‘true and fair view.’ 
At the same time there is clearly some relevance in the notion that the users of the 
accounts should be considered. It might be suggested that what is important is less 
that the accounts should present a true and fair view and more that those reading 
them should receive a true and fair impression of the company’s position. Thus, 
the legal tests should concentrate on the effect of the accounts on the users, rather 
than looking at the matter from the position of the company or of the auditors. Of 
course this argument cannot be seriously presented unless some view is taken about 
who the users are (or are assumed to be). It is submitted that the proper purpose 
of the financial statements is to give a view of the company to persons who are 
not concerned in its management and who are not experts in accounting.“ It is the 
latter point which is crucial, for it carries the implication that accounting conventions 
have no validity of themselves, and are acceptable only to the extent that they facilitate 
understanding. This is not a view which has generally been accepted in the past, 
though there is some evidence® that the Accounting Standards Board may wish to 
follow this line. 





44 For the purposes of the discussion which follows, it is assumed that the Efficient Markets Hypothesis, 
which suggests that the market is able to discount information which eventually appears in accounts 
because that information is likely to be known before it is actually published in the accounts, is not 
accepted as the basis of consideration of the legal question. See Fraser and Nobes, ‘Assumed Users 
in Three Accounting Theories’ 15 Accounting and Business Research 144, Gaa, ‘User Primacy in 
Financial Reporting Rulemaking: A Social Contract Approach’ (1986) 61 Accounting Review 435. 

45 Text to notes 30—31. 

46 Subject to the exceptions recommended by SSAP 16 (as to which see footnote 33 above) for certain 
types of companies. 

47 Ashton, op cit n 19. 

48 This accords with the views expressed in 1983 by Professor Tweedie — n 69 below. 

49 See below, text to notes 67—69. 
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A further difficulty is that in many cases those responsible for the accounts have 
no interest in making them helpful and informative. In extreme cases they may even 
wish to make them as unhelpful and uninformative as possible. For perfectly good 
commercial reasons companies often do not want to give full details of their financial 
position in a publication which may be read by their rivals. Consequently, there 
is often pressure on auditors to accept the bare minimum of disclosure. The difficulty 
is that a concentration on the impression likely to be gleaned by those reading the 
accounts points in exactly the opposite direction. Given that such people may start 
from a position of limited knowledge of the company’s dealings, and may have 
little understanding of the technicalities of accounting, it is apparent that this approach 
points strongly in the direction of maximum disclosure and explanation. It is suggested 
that the true and fair view requirement is directed at balancing these conflicting 
interests (though it does so by leaning in the direction of disclosure). The auditor’s 
position is not the same as that of the company’s lawyer, nor even the same as that 
of the company’s accountants. The auditor is, as has been said, a watchdog,” and 
it is on behalf of the users of the accounts that he must keep watch. A related point 
to this is that the accounts must of course make clear the assumptions which have 
been used in their preparation. To a large extent the statutory requirements do have 
this effect. It is necessary to state whether historical or current cost accounting rules 
have been used,“ and any departures from the rules of the Companies Act or 
from the SSAPs® must be expressly noted and explained. This should be sufficient 
to give notice of any unusual features to any user who is familiar with accounting 
conventions, though it is less likely to help someone lacking that familiarity .** 


What is the Role of SSAPs/FRSs in Determining ‘True and 
Fair View?’ 


Although the question whether accounts give a true and fair view has not been central 
in any reported case,* the role and status of Accounting Standards has been the 
subject of judicial comment. In Lloyd Cheyham and Co Ltd v Littlejohn & Co 
Ltd** Woolf J said that the Standards were not conclusive, but were very strong 
evidence as to the practice which should be followed, so that a departure from them 
would be considered to amount to a breach of duty unless there were an adequate 
explanation for it.” This was a case of alleged negligence by the auditors in 
relation to accounts which were relied upon by a prospective purchaser of the 
company. Strictly speaking, the question was whether the auditors had been negligent, 
rather than whether the accounts gave a true and fair view, but Woolf J appears 
to have treated the two questions as more or less synonymous. 


50 Viscount Simonds in Fomento (Sterling Area) Ltd v Selsdon Fountain Pen Co Ltd [1958] 1 WLR 45. 

51 Companies Act 1985, Sched 4, para 36, though the fact of using current cost accounting will be obvious 
in view of the requirement in Schedule 4 to state historical cost figures as well in such accounts. 

52 Companies Act 1985, s 226(5) (formerly s 228(6)). 

53 Companies Act 1985, Sched 4, para 36A, as added by Companies Act 1989, Sched 1, para 7. 

54 To the non-accountant it must often seem unthinkable that anyone other than an expert should be able 
to understand the technicalities of company accounts. This raises the further issue, who exactly are 
the users whom the Act contemplates? Are the accounts only intended to be comprehensible to other 
experts? 

55 In the one unreported case where the issue was crucial — Argyll Foods — there was no reasoned 
judgment. 

56 [1987] BCLC 303, Woolf J. 

57 At p 313. 
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In Prudential Assurance v Newman Industries plc (No 2)" Vinelott J said that 
the Standards, although not intended to be a comprehensive code, are intended as 
more than a mere guide or indicator.» This was a case involving complex issues 
about derivative actions by minority shareholders, and the question of the role of 
Accounting Standards was of only minor importance. The two cases taken together 
nevertheless give some indication of judicial willingness to give credence to the 
Standards, though they also suggest quite strongly that judges will not be prepared 
to treat the Standards as conclusive. An even stronger indication to the same effect 
is to be found in Re Thorn EMI plc,® an application for confirmation of reduction 
of the company’s share premium account, where Harman J strongly criticised parts 
of SSAP 22 (which deals with goodwill) as being misleading. Although the question 
of a true and fair view was again not in issue, these observations do raise the question 
whether the application of a SSAP which is ‘misleading’ can be expected to result 
in a true and fair view.°! 

A potentially difficult case in relation to SSAPs is that which would arise if a 
SSAP appeared to be inconsistent with an express statutory provision as to the content 
of accounts, and if this inconsistency were then to be defended on the ground that 
it was necessary in order to give a true and fair view. If the SSAP merely contemplated 
that on occasions it might be necessary to depart from the express rule, then there 
should be no great difficulty, since this notion is inherent in the requirement of a 
true and fair view, but the position would be otherwise if the SSAP were to say, 
in effect, that the statutory provision generally failed to give a true and fair view. 
It may be supposed, in the absence of any evidence, that a court would be most 
reluctant to accept that conformity with the statute was generally inadequate to give 
a true and fair view, though the point would clearly be open to argument. 

The claim that SSAPs can be of no more than persuasive force is strengthened 
by a consideration of the difficulties in deciding what the SSAPs would require in 
any given case. It seems inevitable that any case which does ever come to court 
on the question of true and fair view will be decided largely upon the basis of expert 
evidence. This will inevitably come from accountants, and, as in most cases involving 
expert evidence, there will be little difficulty in finding an accountant to defend 
whatever view any party to the case wishes to take. The court will thus be left 
to choose between conflicting expert evidence, and will ultimately have to decide 
for itself. 

The cases already discussed predate the Companies Act 1989, and that Act has 
made an important change to the status of SSAPs. Section 4(2) of the 1989 Act 
gives effect to Schedule 1 to the Act. That Schedule makes amendments to Schedule 
4 to the 1985 Act (Form and Content of Company Accounts). Of particular relevance 
is paragraph 7, which adds the requirement that the accounts shall state whether 


58 [1980] Ch 257, Vinelott J. 

59 At p 288. 

60 (1988) 4 BCC 698. The same criticisms were repeated by Harman J. in Re Ratners Group pic [1988] 
BCLC 685, another application for reduction of share premium account. 

61 In addition to the cases discussed here, Accounting Standards have been considered in a number of 
cases concerned with taxation: Beauchamp v F.W. Woolworth pic [1989] STC 510; Rolfe v Wimpey 
ple [1989] STC 454; RTZ Oil & Gas v Elliss [1987] STC 512; Symons v Weeks [1983] STC 195; 
Pattison v Marine Midland [1983] STC 10; Pearce y Woodall Duckham Ltd [1978] STC 372; Emmerson 
v Computer Time International Ltd [1977] 2 All ER 545. See Radcliffe, above n 12. However, these 
cases concern the question whether the accounting treatment of a particular matter is acceptable for 
tax purposes. It is therefore submitted that they do not advance the present discussion. 

62 The unreported Argyll Foods case provides an excellent example of this. 
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they have been prepared in accordance with applicable accounting standards (that 
is SSAPs), and shall give details of any departure from those standards and the reasons 
for such depatures. As noted above,® it was already the rule that departures from 
the accounting rules in the Act must be mentioned and explained, but this provision 
adds something quite new. First, it is to be observed that departures from the 
accounting rules in the Act are permissible only for the purpose of complying with 
the true and fair view requirement, whereas there is no such limitation in the cases 
of departures from SSAPs. Nevertheless the new provision creates a presumption 
that accounts shall be prepared in accordance with SSAPs by requiring any departure 
from them to be explained. This falls short of giving statutory force to the work 
of the ASB, but it clearly does give it statutory approval. The change will surely 
increase the weight to be given to SSAPs in the context of true and fair view (and 
possibly in other contexts as well) but it does not defeat the basic argument that 
SSAPs are only of persuasive force. 


Is There a Single ‘True and Fair View’? 


This is a point of both theoretical and practical importance. If in the case of each 
set of accounts there is only one true and fair view, then the risk of error is greatly 
increased, since any view other than the one uniquely right view will amount to 
a failure to comply with the statute. In addition, the theoretical task of defining - 
‘true and fair view’ changes from the evolution of a set of guidelines to the laying 
down of a set of rules which, if followed, will lead to the ‘correct’ answer. Given 
the difficulties of definition already alluded to, this latter task would indeed be a 
formidable one; fortunately, it seems reasonably clear that this task need not be 
attempted. It is to be observed that the Act requires a true and fair view, not the 
true and fair view. It is submitted that the choice of the indefinite article here is 
a matter of considerable significance. From a semantic point of view it strengthens 
the argument that there is no one uniquely right answer, and this view is supported 
by the realisation that there is often more than one equally valid way of making 
the same point or presenting the same information.“ Acceptance of this view also 
involves recognising that there is a considerable element of judgement in the 
preparation of accounts. This seems to be one of the points at which lawyers and 
accountants have difficulty in understanding each other, but it is a crucial issue in 
the present debate. It must be recognised that the accounts merely present information, 
and that all information, even when apparently of a purely arithmetical nature, is 
susceptible of more than one interpretation. To this extent the accountants are surely 
right to say that there cannot be a single true and fair view. At the same time this 
does not establish that any view is true and fair if the auditors say that it is. The 
difficulty is to give some substantive legal content to the true and fair view 
requirement, without imposing an unacceptable straitjacket on the necessary exercise 
of discretion by auditors. 





63 Text to notes 25—26. 

64 Perhaps the most striking example of this occurred during the currency of SSAP 16, which dealt with 
current cost accounting. Companies adopting this SSAP would prepare two sets of accounts, one on 
the basis of historic cost, the other on the basis of current cost. Yet each gave a true and fair view 
within the limits of its own assumptions, and each would carry an appropriate statement by the auditors. 
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Can ‘True and Fair View’ Change Over Time? 


This is another point arising from the joint opinion of Hoffmann and Arden.® 
They argued that the concept of what was a true and fair view could change over 
a period of time as the accounting profession and its techniques and conventions 
developed. In developing this view they used the analogy of the prohibition in the 
Bill of Rights 1688 on ‘cruel and unusual punishments,’ making the point that some 
punishments which would not have been considered unusual in 1688 would doubtless 
be considered so at the present day. It is submitted that this approach shows some 
confusion. The whole point about the word ‘unusual’ is that it is necessarily defined 
- by reference to what is commonly accepted, and it goes without saying that this 
can change over a period of time. By contrast, Hoffmann and Arden admitted that 
the meaning of ‘cruel’ probably had not changed noticeably in the intervening period. 
It is submitted that ‘true and fair’ are more appropriately to be compared with ‘cruel’ 
than with ‘unusual.’ Certainly this must be the case as far as a ‘true view’ is 
concerned, though ‘fair view’ is more problematic. If it is accepted that the vital 
test is what impression is likely to be gleaned by a person reading the accounts, 
then changes in social conditions or in the general level of awareness of commercial 
matters might well be a relevant factor. To revert to the example of showing real 
property at cost, it might be thought that the inflationary pressures and land price 
booms of the 1980s have greatly increased general awareness of the fact that land 
prices tend to increase. From this it might be concluded that few people at the present 
day would be likely to misunderstand the inclusion of properties at cost, provided 
of course that the accounts make clear that historical cost is the basis used. In this 
limited sense it may well be true that the concept of a fair view can change over 
a period of time, but when this happens it does so because of changes in the 
perceptions of the users of accounts, not because of changes in the practice of auditors. 
Of course the practices of auditors can to some extent serve to alter the perceptions 
of users, but the important point here is that changes ought to be user-led, not 
auditor-led. 


The Accounting Standards Board 


The replacement of the Accounting Standards Committee by the Accounting 
Standards Board (ASB) has already been mentioned. It is too soon to say with any 
certainty what long-term effects this will have, but the indications so far suggest 
that financial reporting may be transformed in ways which are very relevant to the 
true and fair view debate. The Chairman of the ASB, Professor David Tweedie, 
has stated that the ASB will be much more concerned with the establishment of 
general principles of accounting, rather than with giving technical guidance on 
particular issues.‘ He has also expressed the view that balance sheets composed 
according to the existing standards are inconsistent and mean nothing.* The ASB 
has therefore decided to undertake a fundamental review of accounting standards, 
and future Financial Reporting Standards will consequently be more theoretical and 
principled than has been usual for SSAPs. Professor Tweedie has expressed the 





65 n 18 above. 

66 paras 11 and 12 of the Joint Opinion. 

67 The Independent 28 June 1990. 

68 Certified Accountant February 1991 p 18. 
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view that the priority here is to make accounts more comprehensible and informative 
to ordinary users of them than has previously been the case, though it is not clear 
whom he has in mind as being the typical ‘ordinary user.’ Although Professor 
Tweedie’s pronouncements have not been couched in terms of complying with the 
true and fair view requirement, it does appear that the new approach represents 
a move in the direction of making accounts give a true and fair impression, as 
suggested above, and it may be that in the longer term it will lead to a convergence 
between auditors’ notions of the true and fair view and the expectations of users 
of accounts. 

The ASB’s endeavours in this regard will be supplemented by the new sections 
245—245C introduced into the Companies Act 1985 by section 12 of the Companies 
Act 1989. These sections provide for the revision of defective accounts. Under section 
245B the court may order the laying of revised accounts on the application of the 
Secretary of State or any other authorised person. The ASB has been authorised 
for this purpose,” and has set aside, a ‘fighting fund’ of £1 million to support the 
bringing of actions under this section.”! These new provisions offer the prospect 
of civil law actions on the question of whether accounts do in fact provide a true 
and fair view, and this may lead to the development of some judicial principles 
for determining this question. 


Conclusion 


A number of themes may be identified in this examination of the true and fair view 
requirement. The most obvious one is the need to remember that the test is a legal 
one, and cannot be a matter purely for accountants, however much they might wish 
otherwise. Related to this is the evident lack of any clear legally based explanation 
of what true and fair view means. Such an explanation is clearly required, despite 
the contrary views of Hoffmann and Arden.” Another important point to emerge 
is that the meaning of the phrase may differ as between the balance sheet and the 
profit and loss account. The latter is a much less artificial document, and it is therefore 
less likely that the practices of accountants will be found to be unacceptable in giving 
a true and fair view of the profit of the company.” 

The question of the way in which a true and fair view should be given is also 
an important one. There is a significant debate, especially in the context of off balance 
sheet financing, between those who would favour substantive inclusion of the 
transaction in the balance sheet and those who would be content to have the matter 
dealt with by a note to the accounts. There is a difficult issue here as to the extent 
to which these two approaches contribute to giving a true and fair view. Merely 
to include a note in the accounts runs the risk that the full significance of the matter 


69 As long ago as 1983 Professor Tweedie had argued for a more conceptual approach to the true and 
fair view — see Gwilliam and Russell in Accountancy April 1991, p 35. 

70 Companies (Defective Accounts) (Authorised Persons) Order 1991 S.I. 1991 No 13. 

71 Certified Accountant March 1991 p 6. 

72 Above n 18. 

73 It may be noted here that the profit and loss account effectively provides the link between successive 
balance sheets, since by showing what has happened in the past year it shows how the company has 
gone from last year’s balance sheet position to this year’s. This may allow an argument that the balance 
sheet and the profit and loss account, taken together, offer a true and fair view. It is suggested, however, 
that the profit and loss account can be of only limited value in explaining the obscurities of the balance 
sheet in matters such as brand valuation or the use of historical cost for fixed assets. 
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will be overlooked, but it may be argued, especially in the context of off balance 
sheet financing, that transactions which do not fall within the conventional notion 
of a balance sheet have no place there, and that even the note in the accounts is 
justified only by the need to give a true and fair view. The point is of course partly 
resolved by section 21 of the Companies Act 1989, which renders some off balance 
sheet financing schemes ineffective by changing the definition of ‘subsidiary 
company’ for the purposes of group accounts, but not all such schemes are caught 
by this change.” 

Perhaps the most important issue raised here, though, concerns the basis of the 
standard-setting process. This has had a good deal of attention from accountants,” 
but relatively little from lawyers. An examination of this process is important because 
it is clear that the SSAPs are at least of persuasive force in establishing what is 
to be regarded as a true and fair view. This force is of course increased by the 
provisions of the 1989 Companies Act. The advent of the ASB, and especially the 
statements of its chairman,” give grounds for hoping that the new FRSs may 
genuinely aim to help the user of accounts rather than merely providing auditors 
with a shield which they can use to defend their existing practices. At the same 
time the Companies Act 1989 has served as a timely reminder that there is a third 
way to deal with accounting controversies, namely specific legislation, as in the 
case of section 21 dealing with some of the off balance sheet financing schemes. 
The accountants are likely to view such legislative intervention with dismay, since 
it means the failure of their attempts to retain control of the standard-setting process. 
The new approach of the ASB should perhaps be viewed in this light as a belated 
exercise in self-regulation with due regard to the interests of the groups whom the 
profession is supposed to serve. If the approach is abandoned, or if it fails, it must 
be expected that Parliament will again legislate in this area, and any such legislation 
will inevitably tip the balance of power more clearly in the direction of the lawyers, 
since the legislation is then likely to opt for precise and detailed regulations at the 
expense of accounting judgements. 

A concise summary of the present position would be that the accounting and 
auditing professions as a whole are only just beginning to take the concept of a 
true and fair view seriously as a requirement separate from and superior to the 
principle of complying with accounting rules (especially the SSAPs).”” Meanwhile 
the legal profession is gradually overcoming its unwillingness to enter into the arena 
by discussing seriously the issues of legal policy which underlie the statutory 
requirement and then considering the implications of these issues for the proper 
interpretation of the Companies Acts. The 1989 Act makes it essential that the two 
professions should seek a better understanding of each other’s approaches and 
perspectives. It is hoped that this article has gone some way towards bridging the 
gulf which separates them on this point. 





74 Those schemes which rely upon leasing are not affected. 

75 Leach and Stamp (eds), British Accounting Standards The First 10 Years (London: Sweet & Maxwell, 
1981); Bromwich and Hopwood, Accounting Standards Setting: An International Perspective (London: 
Pitman, 1983). 

76 Above, text to n 69. 

77 EDs 49 and 50 provide evidence of this welcome new trend. 
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What is Equity? New Financial Instruments in the 
Interstices between the Law, Accounting and Economics 


Peter F. Pope and Anthony G. Puxty* 


Introduction 


The numbers reported in corporate financial statements are attributed particular 
meanings that have evolved to become ‘generally accepted,’ perhaps to the extent 
of having been further legitimised by the development of an underpinning conceptual 
framework, as in the USA. Whether they have received the support of a formal 
conceptual framework or not, we can observe pervasive evidence that accounting 
numbers are perceived to have sufficient credibility to be suitable to act as a basis 
for economic contracting between corporate entities and related interest groups. 
Thus, for example, widespread use is made of accounting numbers in debt covenants, 
structuring management compensation plans, collective wage negotiations and in 
the calculation of corporate tax liabilities. Regulatory bodies also rely heavily on 
accounting numbers as controls over regulatees, for example, the regulation of 
financial firms’ capital adequacy requirements. The UK Stock Exchange also imposes 
various constraints on listed firms such as requiring the disclosure in the directors’ 
report of contracts of significance (Class 1 transactions), defined as contracts which 
represent in value a sum equal to one per cent or more of a company’s net assets 
for a capital transaction. Again accounting numbers, in this case the total assets 
minus total liabilities or net worth (ie the equity of a firm), assume a pivotal role. 

Apart from regulatory controls of various statutory bodies, companies are 
constituted within the framework of company law. At one level the law can be thought 
of as effectively serving as an alternative, more fundamental, control over the 
activities of business enterprises, providing a broad framework of ‘generally 
acceptable and unacceptable actions which, in the absence of the law, would be 
extremely costly and hence inefficient to permit or restrict through private 
contracting arrangements. Accounting numbers play an important role in company 
law, not just because their disclosure and audit is usually mandated, but also because 
of their function in the protection of creditors. Of particular importance are the 
definitions of equity, creditors (debt) and distributable reserves. In the UK, companies 
are in general restricted to distributing realised profits (less accumulated losses) 
only. Additional restrictions are imposed on investment companies (that require 
assets to be at least 150% of liabilities) and on insurance companies. The law of 
insolvency also hinges crucially on accounting numbers to define the insolvency 
event and hence the situations under which directors face penal sanctions. Elsewhere 
creditor protection provisions vary in detail but still relate to accounting statements. 
For example, in the USA the Revised Model Business Corporation Act 1984 permits 
distributions as long as a corporation is able to pay its debts as they fall due and 
as long as its total assets exceed total liabilities, where valuations might be based 
on generally accepted accounting principles or fair valuation or some other method 
that is reasonable in the circumstances. State law adoption of these restrictions on 
distributions varies, with some states having more restrictions consisting of, for 
example, constraints on dividends being paid out of retained earnings and other 
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balance sheet and solvency tests.! The key point is that in formulating the law 
designed to protect creditors extensive reliance is placed on accounting constructs 
such as assets, liabilities, equity and earnings. For the law to be effective these 
constructs should display certain qualities. US law tends to refer to generally accepted 
accounting principles and in the UK the Companies Acts require that accounts should 
give a true and fair view.? Reference to these notions implies an assumption that 
the accounting constructs should be unambiguous. 

In this paper we argue that two key accounting constructs, namely liabilities and 
equity, are becoming increasingly ambiguous concepts. From a fundamental 
economic perspective we argue that liabilities and equity claims have many 
similarities. However, the law and accounting have tended to emphasise differences 
between the two concepts, presumably reflecting their historical origins. We point 
out that recent innovations in financial engineering, perhaps based on the exploitation 
of existing ambiguity in accounting concepts, have created even more ambiguity 
in the meaning of the terms equity and liability and that this development represents 
a major challenge to both the accounting profession and the law. The discussion 
is confined to the distinction between equity and long term liabilities, since this 
is where the main ambiguities arise. 

The remainder of the paper is organised as follows. In the second section we 
examine some definitions of liabilities and equity and identify reasons why the 
distinction between debt and equity is so important under the existing accounting 
and legal framework within which firms operate. In the third section we examine 
the conceptual underpinnings of current legal and accounting treatments of equity 
as compared to debt. In the fourth section we outline the economic similarities and 
differences between the two classes of claims. In the fifth section we demonstrate 
how the ambiguity in the two constructs has been increased by recent financial 
innovations. Finally, we present our conclusions. 


Why be Interested in the Distinction between Liabilities 
and Equity? 


Some Definitions 


UK company law has de facto distinguished between equity and liabilities, but to 
our knowledge neither has been comprehensively defined in legislation.‘ It is 
necessary therefore to turn to accounting theory and to pronouncements by profes- 
sional accounting bodies to find formal definitions or understandings of the meanings 
of these terms. The UK institutional body responsible for establishing financial 
accounting standards is now the Accounting Standards Board, which has taken over 
from, and adopted the pronouncements of, its predecessor, the Accounting Standards 
Committee (ASC). Exposure Draft 49 issued by the ASC (1990) does not define 
equity. However, it defines assets and liabilities as follows: 





1 See, for example: Roberts, Samson and Dugan ‘The Stockholders’ Equity Section: Form without 
Substance?’ Accounting Horizons (December 1990). 

2 See, for example: Companies Act 1985 s 226(2). 

3 Current liabilities such as trade creditors and other claims falling due within one year, are less 
problematic, although some of the conceptual issues regarding their claims relative to other interest 
groups are applicable to these claims also. 

4 Despite the definition in the Companies Act 1985, s 744 to which we refer below. 
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For the purposes of an enterprise’s financial reporting, the essential characteristics of an asset 
are that it is a resource controlled by the enterprise as a result of past events and from which 
future economic benefits are expected to flow to the enterprise ... [T]he essential 
characteristics of a liability, including a provision for a liability, are that it is a present obligation 
of the enterprise arising from past events, the settlement of which is expected to result in 
an outflow from the enterprise of resources embodying economic benefits. 


These definitions are consistent with (and indeed almost identical to) the definitions 
proposed by the International Accounting Standards Committee (IASC)> and the 
US Financial Accounting Standards Board (FASB).° Thus there appears to be 
broad agreement among accounting practitioners on the conceptual definitions of 
assets and liabilities. With regard to equity, there is no formal definition provided 
by UK regulators, as far as we are aware. The Companies Act 1985, s 744 defines 
equity share capital as ‘its issued share capital excluding any part of that capital 
which, neither as respects dividends nor as respects capital, carries any right to 
participate beyond a specified amount in a distribution.’ This contrasts with the 
generally accepted definition as reflected in both the IASC and the FASB’ 
documents where equity is defined as the residual interest in the assets of an enterprise 
after deducting its liabilities. Accounting rule-makers have chosen not to make the 
definition of equity conceptually based. It is based on simple arithmetic. If we know 
assets and liabilities then we can infer equity. 

We shall return to the conceptual distinction between liabilities and equity in a 
later section. At this stage we simply note that the above definitions appear to reflect 
the professional accounting and legal consensus and that as a result they are central 
to the use of related accounting numbers in private contracting and in the operation 
of the law. Some of these applications for accounting numbers are now considered. 


The Need for Distinguishing between Debt and Equity 


If ambiguity in the accounting constructs is to be accepted as an important conceptual 
and practical issue, we must first understand how these constructs are utilised by 
financial statement users and how they potentially influence real decisions made 
by companies and individuals and perhaps, potentially, affect wider interests. It 
is clear that the measurement of the magnitude of liabilities in relation to the total 
assets is crucial in the first instance in defining insolvency. Formally, one of the 
criteria the court will take into account when determining whether a company is 
unable to pay its debts is whether the value of the company’s assets is less than 
the value of its liabilities, taking into account its contingent and prospective 
liabilities.’ It is clear that for a given level of assets, any ambiguity in the 
definition of liabilities (or conversely equity) induces ambiguity in the definition 
of solvency. Thus, the objective of protection of creditors may be undermined if 
the regulation is based on ambiguous constructs. Also, it is possible that financing 
arrangements which introduce ambiguity and for which the accounting treatment 
in terms of the measurement of equity and debt is unclear will be favoured by 








5 IASC, ‘Framework for the Preparation and Presentation of Financial Statements’ in IASC, International 
Accounting Standards (London: IASC, 1991). 

6 FASB, Financial Accounting Series Discussion Memorandum: An Analysis of Issues Related to 
Distinguishing between Liability and Equity Instruments and Accounting for Instruments with 
Characteristics of Both (Stamford, CT: FASB, 1990). FASB is the accounting standards setting body 
in the USA. With the backing of the SEC, it was generally regarded as more powerful than the old ASC. 

7 opcitnS, para 49. 

8 Insolvency Act 1986, s 123. 
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companies that are close to violating the conditions for insolvency. For example, 
a firm might prefer to issue instruments that are classified as equity in financial 
statements, even though they might have economic characteristics similar to some 
debt instruments. 

As we shall see shortly, one of the two main criteria of importance to investors 
and credit analysts in valuing securities is supposed by financial economics to be 
the risk of an enterprise. One indicator of the financial risk associated with a company 
is its level of gearing (or leverage as it is known in the USA) which measures the 
proportion of debt financing in the financial structure in comparison to equity 
financing. The rationale for this measure is based on the fact that debt is issued 
under contractual terms requiring the repayment of principal and interest on specified 
dates, whereas equity capital carries no such contractual obligations. The risk of 
default on debt repayments and the risk (volatility) of profits attributable to 
shareholders will increase as the proportion of debt finance in the capital structure 
increases. 

Hence one of the widely used measures of financial risk is based on the two 
accounting numbers in which we are interested, namely debt and equity. In turn, 
decisions which are based on risk assessments such as bankers’ lending decisions 
and investors’ decisions to buy or sell securities in the secondary markets will depend 
on such analysis. For gearing measures to be unambiguous there must be a clear 
understanding of what constitutes debt and what constitutes equity. From the 
definitions above, and particularly that of the FASB, this appears to be unproblematic. 
However as we shall see later, not all financial instruments fall clearly into one 
or other of debt and equity categories. 

The ability to distinguish between equity and debt is also crucial from the 
perspective of measuring the income of an enterprise. The fundamental approach 
to defining income implicit in conventional accounting procedures is to measure 
the change in equity between two points in time, adjusting for any new subscriptions 
of equity capital or withdrawals of capital (dividends) in the period. The change 
in equity must be equal to the change in assets less the change in liabilities, given 
the definitions presented earlier. We shall suggest below that this definition of income 
assumes one particular concept of the organisation of claims on an enterprise and 
that alternative views will lead to different definitions of income. Nevertheless, this 
definition dominates current practice. Although profit or loss is calculated from 
flow variables, ie revenues and expenses, the accounting model on which financial 
statements are based, linked by the process of double entry bookkeeping, ensures 
that the above definition is applied. Hence revenues or other recognised gains are 
also reflected as increases in assets or decreases in liabilities, whereas expenses 
will coincide with decreases in assets or increases in liabilities. In both cases changes 
in the values of assets and liabilities arising from investments by or distributions 
to the owners of an enterprise would be excluded from the definition of income. 

If the above definition of income is accepted, then it is clear that the ability to 
distinguish between equity and liabilities is crucial to the income measurement 
process. Any ambiguity in the classification of equity and liabilities will potentially 
cause ambiguity in the measurement of income. We have already argued that income 
measurement is important to many financial statement users. There is extensive 
evidence that equity prices in the secondary market are associated with reported 
income;? significant elements of management compensation are increasingly being 





9 See, for example: Lev, ‘On the usefulness of earnings and earnings research’ (1989) Journal of 
Accounting Research Supplement pp 153—92 and Lev and Ohlson, ‘Market-based empirical research 
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‘based on profit performance;'° and wage rates appear to be related to profitability 
measures. We have also seen that retained profits are usually the primary test for 
determining the maximum distribution to equity shareholders. Thus ambiguity in 
the measurement of profit will potentially impinge on many significant decisions 
and controls. As we have seen, one potential source of ambiguity can be traced 
back to the distinction between debt and equity. 

Whilst we have identified applications of the distinction between liabilities and 
equity in the law and in financial decision making, this should not be taken to imply 
approval of these applications. To the contrary, we shall suggest that the nature 
of the measurement problems connected with the liability and equity constructs are 
so severe that they become unsatisfactory constructs and cannot be relied upon to 
serve the purposes they were originally intended for in those applications. 


The Traditional Approach to Equity in Company Law and Accounting 
Rules 


The identification of equity as the residual obtained after liabilities are deducted 
from assets and the associated definition of income illustrate the pivotal role of equity 
to the accounting process in practice.'? There are also a number of features in the 
development of company law that combine to accentuate the special position accorded 
the ordinary shareholder when contrasted with other parties involved in the operation 
of the company. 

Statute law is grounded in the premise that the purpose of a company is to enable 
‘the members’ (or ‘the promoters’) to develop a vehicle for their profit-seeking 
activities. The Companies Act, 1985 begins with the creation of a company: ‘Any 
two or more persons ... may, by subscribing their names to a memorandum of 
association ... form an incorporated company.’ From the very outset the company 
is defined and structured in terms of the property rights of the ordinary” 
shareholders. They are ‘the members’: other participants constitute means 
through which these members may carry on their activities. A sole trader may change 








in accounting: A review, interpretation and extension’ (1982) Journal of Accounting Research 
Supplement pp 249—322. Í 

10 See, for example: Vernon-Harcourt, Performance Related Bonuses for Senior Management (Monks 
Publications, 1988). 

11 See, Horwitz and Shabahang, ‘Published Corporate Accounting Data and General Wage Increases 
of the Firm’ (1971) Accounting Review pp 243—52 and Foley and Maunders, Accounting Information 
Disclosure and Collective Bargaining (London: Macmillan, 1977) for evidence on this point. Peel 
and Pope, ‘Corporate Accounting Data, Capital Market Information and Wage Increases for the Firm’ 
(1984) Journal of Business Finance and Accounting pp 177-88, fail to establish a link between 
profitability and wage increases for their sample. 

12 This is not to say that academic thinking is necessarily similarly focused, or that consideration is not 
given to other interest groups in the accounting policy formation process. See, for example: ASSC, 
The Corporate Report (London: Accounting Standards Steering Committee, 1975) and AAA, A 
Statement of Basic Accounting Theory (Sarasota: American Accounting Association, 1966). The point 
we are making relates to accounting measurement, rather than accounting disclosure. 

13 We shall use the terms ‘ordinary shares’ and ‘equity’ interchangeably in this paper. Of course, we 
recognise that legal and accounting practice will treat other instruments, eg preference shares, as equity 
instruments whilst their holders will have different rights to those of ordinary shareholders. So we 
accept that this is conceptually problematic on legal grounds, especially given the definition of an 
ordinary share above. 

14 As in, for example, ‘a company having the liability of its members limited by the memorandum to 
the amount, if any, unpaid on the shares respectively held by them’ Companies Act 1985, s 1(2)(a). 
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the legal form of his or her business to a limited company without any substantive 
change in operations and corporate law tends to treat all companies as if this is their 
fundamental nature, namely, as a straightforward alternative to the sole trader or 
partnership for the owner-manager. Accordingly it begins with the subscription of 
shares. Before any other activity in or for the company, there must be a subscription, 
and until incorporation, any contracts that purport to be made on behalf of the 
company are void, although they may be binding on an individual. 

It is significant that limited liability was not a feature of incorporation in the early 
days of corporate law. The 1844 Act made no provision for limited liability. The 
earliest notion of incorporation identified the company’s debts with the debts of 
its members, who were thus distinguished from all other corporate participants. 
It was only with the subsequent provision for limited liability in the Limited Liability 
Act, 1855 that shareholders’ liabilities became restricted in the same way as those 
of other participants. The Salomon case's was concerned only with the liability of 
two parties (although technically the ‘parties’ to the case were Salomon, the debenture 
holder and the liquidator): the owners and the company, and their effective separation 
from each other. There was never any question of the company’s identification with 
participants other than the shareholders. As an exception to the rule in Salomon, 
there is the notion of ‘lifting the veil of incorporation.’ When that veil is lifted, 
any action that would have been taken against the company is taken against it members 
(ie the shareholders) rather than against officers or others. It is certainly not taken 
against debtholders. 

The result of this historical development is that the rights and obligations of 
shareholders have the appearance of being very different to those of other parties. 
To begin with, and to state the obvious, shares confer ownership of the company, 
but not necessarily of the underlying assets as we note below. If intending investors 
choose to place their funds in the ordinary shares of a company, they find themselves 
the part-owners of the company. If they choose to invest in its bonds, on the other 
hand, they become its creditors, but with none of the virtual rights that accrue to 
owners. On the other hand, company law serves to protect creditors through the 
constraints the law places on insolvent companies and their directors, and the 
restrictions on distributions available to shareholders. 

The above discussion serves to illustrate the proprietorial ownership role attributed 
to shareholders in the law. In normal cases all residual power is placed in the hands 
of the shareholders. They alone can vote in general meeting, appoint or terminate 
the appointment of directors, approve the appointment of the company’s auditors 
and approve the level of dividend. So long as the company is a going concern then, 
apart from specific powers conferred by covenants in debt contracts or by the articles 
of association in the event of preference share dividends being missed, the powers 
of lenders and other participants over the company are non-existent (except, of course, 
for their right to withdraw their funds in the case of debenture holders, the right 
to withdraw supplies in the case of suppliers, and so on). The providers of capital 
other than ordinary shares have to rely on constraints established ex ante at the time 
capital is provided, whereas ordinary shareholders in principle have the opportunity 
to actively influence management policy through the exercise of their ownership 
rights conferred by law. 

The legal position is reflected in the treatment accorded to ordinary share capital 
in the financial statements of companies as it has evolved during the 150 or so years 








15 Salomon v Salomon and Co [1897] AC 22. 
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of development of external financial reporting. Although there was no compulsory 
disclosure of financial information in modern times until the first tentative steps 
taken in the Companies Act 1900, accounting methods had developed and crystallised 
by the time a balance sheet was required for the first time in that Act. The proprietorial 
ownership orientation of company law is reflected in both the modern profit and 
loss account (or income statement) and the balance sheet. The former now lists 
turnover and a whole series of costs and expenses before arriving at the net operating 
profit. The expenses for this purpose include debt interest and payments to other 
outside ‘stakeholders’ such as government in the form of taxes. Once net profit 
has been calculated, it may be distributed to the holders of equity securities. It is 
important to note that the parties to whom profit is distributed include preference 
shareholders. Although their dividend is fixed, it is treated as an appropriation of 
profit rather than as an expense to be deducted before arriving at profit. The ordinary 
shareholders also receive a distribution of profit, reflecting their residual participating 
role. The recommended level of dividend for ordinary shareholders is set aside from 
any remaining profit for the year or, if necessary, from distributable reserves carried 
forward from previous years. The balance after these distributions have been made 
is taken into the balance sheet, where it is placed among corporate reserves as part 
of owners’ equity. Analysis of the balance sheet reveals'* that, in accordance with 
modern accounting custom, the reserves are grouped together with ordinary share 
capital" under heading K (Capital and Reserves). Debt securities, in contrast, are 
grouped with other liabilities due to be paid by the company. Since this format derives 
directly from the fourth European Directive on Company Law, this is also the position 
in the EC in general. The distinction is common worldwide, and is also to be found 
in, for example, the USA and Australia. 

The distinction in both the accounting and the company law domains between 
equity distributions of profit and expenses deductible in arriving at profit is reinforced 
in the corporate tax system. Interest on corporate debt is allowable in arriving at 
a company’s taxable profit. This creates what financial economists refer to as a 
tax shield, the effect of which is to reduce the effective interest cost of debt. In 
contrast the fixed dividend on preference shares is not conventionally regarded as 
a taxable expense, even though it represents a prior claim relative to the claims 
of ordinary shareholders. The result is that no corresponding tax shield is available 
on the preference share dividend. The similarity of treatment of preference shares 
and ordinary shares under tax law serves to illustrate that the importance of the 
debt-equity distinction carries over into other areas of the law. There appears to 
be a convergence among the views of the enterprise implicit in company law, tax 
law and accounting practice; but this does not reflect their relative economic status 
as we shall demonstrate below. We have shown that the debt-equity distinction has 
very real consequences in many areas, including the operation of the law, the 
calculaton of tax liabilities and the structuring and operation of private contracts 
involving the enterprise. It follows that ambiguity in the equity and debt constructs 
will in turn lead to difficulties and inefficiencies in the way in which these institutions 
operate. 





16 In its modern form — see Companies Act 1985, Sched 4, Format I as amended by the Companies 
Act 1989, s 4(2), Sched 1. 

17 Preference shares also appear under this heading. We shall not pursue the significance of this fact 
in this section, but shall return to its implications below. 


895 


The Modern Law Review [Vol. 54 
Is the Liability-Equity Distinction Real? 
The Nature of the Enterprise in Accounting Theory 


In setting out financial statements in the appropriate manner, accountants have been 
obliged to consider the nature of the entity for which they are accounting. If the 
corporate enterprise is still, like the sole trader or partnership, just the property 
of the owner-manager, however large the company might be, then the clear distinction 
between equity and liabilities must stand. If on the other hand the nature of accounting 
for the non-owner-managed company has led to the conclusion that some other model 
underlies accounting for the enterprise, this will indicate the need for a reappraisal 
of the legislative approach to equity. 

Historically the accepted method of setting out a balance sheet, both in the models 
presented in the Companies Acts and in business practice, has been to follow the 
equation 


ASSETS = LIABILITIES + EQUITY 


This ‘horizontal’ form of the balance sheet has generally been replaced during the 
past thirty years by the vertical form, which sets out the assets less the liabilities, 
the result being the sum attributable to shareholders, that is, 


ASSETS — LIABILITIES = EQUITY 


This formulation clearly is consistent with the conceptual definitions produced 
in accounting practice which we reviewed earlier. It is, indeed, a restatement of 
the definition of equity as the residual element. Mathematically the difference between 
the two formulations is trivial. In terms of the philosophy underlying the financial 
statements it is not. To understand this we begin with the nature of the business 
enterprise in society. We claim that, as a business entity, its basic social characteristic 
__ is its production function. On this view, which is by no means uncontentious, society 
sustains the business enterprise because, in a market system, it is viewed as the 
appropriate mechanism for the economic transformation of goods and services. 
Individuals may of course benefit by its operations, but it is argued that production 
is undertaken on behalf of society as a whole. This has long been recognised, albeit 
not explicitly by UK accountants. For example, the committee of an international 
accounting conference held in Paris in 1951, Les Journées Internationales de la 
Comptabilité, in adopting a ‘chart of accounts,’!® did so based on the proposition 
‘that a firm is an entity which takes savings from the economy, invests them in 
the forms of fixed and circulating capital, and by incurring costs produces goods 
and services for distribution to the economy.’!? 

Three principal models have been developed to explain the conceptual nature of 
accounting for the enterprise: the entity model, the proprietary model and the 
enterprise model. The entity model underpins the first formulation above, ie Assets 
= Liabilities + Equity. In this model the enterprise is viewed as an autonomous 
economic entity. It is separate from its owners and owners of ordinary shares are 
just one type of creditor interest. Just like other creditors the enterprise ‘owes’ them 
the funds listed in its accounts. The ‘assets, liabilities, expenses and revenues are 





18 A ‘chart of accounts’ is effectively a standardised format for the presentation of accounting information, 
a practice which has its origins in continental Europe and was effectively imported into the UK by 
the EC Fourth Directive (implemented by the Companies Act 1981). See Edwards, A History of Financial 
Accounting (London: Routledge, 1989) p 219. 

19 Most, Accounting Theory (Columbus, Ohio: Grid, 1982) pp 45-6. 
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determined from the interest of management rather than that of stockholders.’ 

The proprietary model underlies the second formulation, ie. Assets — Liabilities 
= Equity. It treats all aspects of the firm’s operations from the viewpoint of the 
owner. The financial statements value the assets and liabilities from the owners’ 
point of view (the assets are the owners’ assets; the liabilities are effectively owed 
by the owners); and the net income of the enterprise is the change in the owners’ 
equity. 

The third model, the enterprise model, is closer to the entity theory than the 
proprietary model. However, while ‘in the entity theory the firm is considered to 
be a separate economic unit operated primarily for the benefit of the equity holders, 
in the enterprise theory the corporation is a social institution operated for the benefit 
of many interested groups.’?! In this model, the contribution of all constituents of 
the firm, suppliers, customers, lenders, shareholders, employees and state, are 
recognised. All are necessary to its operations and all have a stake in its success.” 

In practice, the combination of legal provisions and accepted accounting methods 
do not lead unequivocally to any of the three models. Prima facie, the current 
conceptual division between equity and liabilities is a proprietary model. Certainly, 
the almost universal usage of the vertical form of the balance sheet is inconsistent 
with the entity or enterprise views. However, under proprietary theory ‘revenues 
are increases in proprietorship and expenses are decreases. Thus, net income, the 
excess of revenues over expenses, accrues directly to the owners; it represents an 
increase in the wealth of the proprietors.’ But there are, arguably, provisions in 
the law that run contrary to a literal application of the proprietary model. For example, 
corporate taxes reduce the wealth of proprietors, and therefore we would expect 
them to constitute an expense in arriving at operating profit. However neither the 
legal provisions of the Companies Acts nor the theory accepted by accountants permits 
this. On balance however, whilst there are inconsistencies,” it does seem that the 





20 Most, op cit. 

21 Hendriksen, Accounting Theory (Homewood, Illinois: Irwin, 1977) p 494. 

22 This was recognised in the development of the value-added report in UK financial statements. 
Recommended by a committee of the Institute of Chartered Accountants in England and Wales in 
1975, the addition of a value-added statement to the conventional financial statements grew until the 
mid-1980s since when it has fallen out of favour. See Burchell, Clubb and Hopwood ‘Accounting 
in its Social Context: Towards a History of Value Added in the UK’ (1985) 10 Accounting, Organizations 
and Society. Critical comments on the value-added statement may be found in eg McDonald and Puxty, 
‘An Inducement-Contribution Approach to Corporate Financial Reporting’ (1979) 4 Accounting, 
Organizations and Society. 

23 Hendriksen, op cit p 489. 

24 Although the forms of profit and loss account permitted by the recent Companies Acts do not specifically 
provide that ‘operating profit’ should be declared before the deduction of tax, the placing of tax near 
the very end of a prescribed list of headings results in operating profit invariably being shown in 
actual accounts before the tax is deducted. The reason generally given is that the profit needs to be 
arrived at excluding taxes because those taxes are calculated on the amount of the profits. This is 
doubtful reasoning. Management compensation frequently depends on the level of profits, and this 
is treated as an expense; if a bond were issued whose coupon rate depended on the profit rate (perhaps 
in a stepped fashion), we would expect to find the coupon treated as an expense. 

25 The unwillingness to grant the owners full powers over the company in which they own shares underlies 
other provisions of the Companies Acts. Since the law generally permits the owners of property to 
treat their property in any way they wish, there should be no impediments to shareholders’ powers 
of control under a ‘pure’ proprietary model. Yet individual shareholders are not directly permitted 
to influence management decisions. Direct influence can only be exercised through infrequent general 
meetings. Even in these the shareholders as a body are not permitted to set the level of dividend: 
only to accept or reject the directors’ recommendation. They are not permitted to pay dividends out 
of capital. They cannot resolve not to make public the financial results, and so on. Clearly Company 
Law is motivated by more than simply enabling shareholders to pursue their interests. The protection 
of creditors and other interest groups is also an important element to the law, causing a deviation from 
the literal application of the proprietary model. 
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proprietary model explains best the philosophy underlying Company Law and 
accounting practice. 


Rediscovering the Enterprise Model 


The entity model and the related enterprise model are not new concepts. A seminal 
work by the accounting theorist William Paton% provided a rigorous justification 
for rejecting the proprietary view in favour of what he termed the ‘entity theory.’ 
Seventy years ago an advocate of rejecting the proprietary view would have been 
regarded by many in the profession as radical, notwithstanding the relative lack 
of development of financial reporting at the time. Today the implications of such 
a change are likely to be even less palatable to many in the accounting and legal 
professions who implicitly take the proprietary model as axiomatic. The FASB?’ 
are therefore to be congratulated for identifying the remarkable importance of the 
work of Paton for those seeking to resolve accounting issues raised by complex 
funding instruments, including several new financial instruments. 
The main arguments in Paton revolve around the following equation: 


PROPERTIES = EQUITIES 


In terms of the components that we have been dealing with earlier in the paper, 
properties are the assets of the enterprise, and equities comprise both what we have 
previously called equity and liabilities. The conceptual leap being made by Paton 
is that his equities, reflecting the interests of all providers of financial capital, is 
a natural classification, whereas classification criteria that might be used to 
disaggregate equities into what we think of as liabilities and equity will be 
unsuccessful. Although we do not detect him having used the word ‘ambiguous,’ 
we sense that this was an underlying concern he had with the classification. It is 
worth noting that Paton did not deny that there will be much variation in the nature 
of the claims collectible under the heading of equities. However, he pointed out 
that there is also much variation in the composition of assets, eg machinery, securities, 
debtors, inventory, cash, and yet we all feel comfortable treating them as a generic 
class. 

Paton’s rejection of the liability —equity distinction is based on first, the absence 
of any clear criterion upon which to force the separation; and second, the perceived 
similarity, in economic terms, between debt and equity instruments. In examining 
the possible criteria that were, and still are, used to make the distinction, Paton 
first considered ownership and concluded that ‘[w]hat we have is a marvellous 
diffusion of all aspects of ownership-control, income, risk, etc. — amongst a host 
of investors. Each security issue carries certain privileges and obligations with 
reference to all of the elements of ownership. The modern financier has developed 
the specialization of securities to such a point that the pocketbook of the investor 
of every degree of whim and inclination — the outright speculator at one extreme, 
the savings-bank depositor at the other — can be tapped.’ 

Thus the usual tests of ownership based on control and legal title are unable to 
clearly distinguish liabilities from equity.” But from an economic perspective, 
equities and liabilities both contain elements of risk-taking and pure capital service 








26 Paton, Accounting Theory (1922 edition reprinted, Houston: Scholars Book Co, 1973). 
27 See n 6 above. 

28 Paton, op cit p 73. 

29 Paton, op cit pp 54-75. 
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(or ‘waiting power’), and are thus also incapable of being distinguished on economic 
grounds. To elucidate this issue further, since the business enterprise is in essence 
an economic entity, we turn to the principles of economics, looking first at the 
economic underpinnings of the market for capital and attempting to compare the 
economic characteristics of the two classes of instrument. 


Economic Characteristics of Liabilities and Equity 


A major part of the extensive academic financial research programme over the last 
thirty-five years or so has been devoted to the valuation of debt and equity instruments. 
The importance of the valuation process should be clear. First, firms need to establish 
the terms they must offer, either explicitly in the case of debt, or implicitly in the 
case of equity, in order to raise a given level of capital. Thus there is a need for 
issuers to understand the way in which investors value financial securities. Secondly, 
there is a need to value securities because of the existence, in many countries, of 
developed and active secondary securities markets where trading occurs. 
The underlying economic principles involved in establishing the value of any debt 
or equity instrument is to consider the prospective cash flows that the owner (holder) 
f any particular security will receive, assuming continuing ownership, and to estimate 
the fair value of that stream of cash flows. Thus, in the case of debt, the value 
of a bond or other debt instrument will depend on the timing and amounts of the 
coupon (or interest) payments and the repayment of the principal. In the case of 
equity shares, the value will depend ultimately on the dividends that a firm will 
pay to the present and future owners of the shares. Even if there is no prospect 
of immediate dividend payments being made, as long as dividend distributions (or 
some alternative form of distribution) are anticipated in the future there will be an 
intrinsic value to an equity share.” 
The fair value of a stream of cash flows depends on: 


(a) the timing of the cash flows; and 
(b) the degree of uncertainty of the cash flows. 


The main economic characteristic distinguishing debt from equity is the degree of 
certainty attached to the cash flows. Because of the legal-contractual nature of debt 
instruments there is generally a higher degree of certainty associated with such 
instruments compared to shares in the same company. The risk of debt is lower 
than equity in the same firm, although different debt instruments themselves might 
have different associated risks as a result of differences in seniority and protective 
covenants in the bond indentures. It is relevant to note that all securities including 
debt and equity are risky to a degree. Even bonds issued by a large, blue-chip 
company have some remote probability of default associated with them. They also 
display price variation risk for holding periods less than their maturity because of 
unpredictable components in general interest rate movements. Despite the fixed 
contractual nature of bonds, they are still risky. 

The unifying concept linking the valuation of all capital funding securities, and 
the point recognised by Paton seventy years ago, is that investors will require 
compensation for having to wait for the cash inflows associated with an investment 
(the ‘time value of money’) and for the risk that they are bearing. This rate of return 





30 Eurotunnel plc is a case in point. At the time of writing its units were trading at a price of £4.60 after 
having reached a high of £10.36 in 1989. The first dividend payments is forecast for 1995. 
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required by investors implies that issuers will face a cost of capital that depends 
on (a) interest rates that could be earned on risk-free investments, and (b) the risk 
premium necessary to persuade investors that it is worth incurring the risk of holding 
the security in question rather than the risk-free investment.” Much finance theory 
has been concerned with the question of precisely how the risk premium is 
determined. Whilst the financial economics is beyond the scope of this paper, it 
is important to recognise that the uncertainty of dividends, due to the absence of 
a perfectly predictable level of dividend defined in a legally binding contract, simply 
acts to increase the risk of equity shares relative to debt securities, and hence causes 
the cost of capital to be higher for equity than for debt. Apart from the degree of 
inherent risk, and with it the higher risk premium, it could be argued that there 
is no conceptual economic difference between debt and equity securities, despite 
the formulations within the law and accounting practice. 


The Principal—Agent Perspective 


Recently, useful insights into the structure of corporate governance have been 
developed through the analysis of firms in an agency context. This model has had 
a considerable impact in the legal theory literature. Jensen and Meckling define 
the firm as a form of legal fiction comprising a nexus of overlapping contracting 
relationships among individuals (eg debt holders, managers) together with divisible 
residual claims (equity) which can generally be sold without the permission of other 
contracting individuals.” Essentially we can distinguish equity from debt by its 
residual nature, and it is this which gives rise to the uncertainty that differentiates 
the two types of instrument. The residual nature of equity causes the magnitude 
of dividend payments to be uncertain, whereas the cash flows on debt instruments 
are either fixed in absolute terms or vary according to some predetermined formula 
in line with a market interest rate. 

There are, however, many similarities between debt and equity when viewed within 
the agency theory context. Of primary importance is the similarity in the problems 
facing external owners of the two classes of capital. Both outside debt holders and 
outside equity holders in large companies are faced with agency problems. Agency 
problems result from information asymmetries, ie situations where company 
management know more about the firm and their own decisions than the outside 
parties and hence have opportunities to capture personal gains at the expense of 
the outside parties. In the case of outside equity holders, even where the management 
of a company have equity interests themselves, there will be opportunities for them 
to consume non-pecuniary benefits (‘perks’) that potentially cause a reduction in 
the value of equity shares. Thus, for example, in determining the number and duration 
of business trips, a manager who derives personal enjoyment from such trips may 
be tempted to make more trips of longer duration than is necessary or efficient. 
The costs of such decisions are borne by shareholders. Even if managers themselves 
own shares, the costs will be distributed between management and outside 
shareholders and hence there will be an incentive for managers to overspend on 
activities from which they derive personal satisfaction. Similar problems arise in 
the context of managerial ‘effort’, ie the quality of the work managers perform in 





31 The tax deductibility of interest on debt will also serve to reduce the cost of debt capital for firms 
having taxable profits. 

32 Jensen and Meckling, ‘Agency Costs and the Theory of the Firm’ (1976) Journal of Financial Economics 
pp 305—60. 
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the absence of an informative monitoring system capable of revealing to outside 
shareholders the levels of effort being expended by managers, there will be 
opportunities for managers who dislike working to ‘shirk.’ The primary insight from 
agency theory is that outside shareholders will be aware of the possible existence 
of such problems and will hence be prepared to pay less than they would otherwise 
for shares in a company. This in turn creates incentives for managers to offer 
guarantees to limit their consumption of perks and to volunteer to be monitored, 
for example by establishing audit committees comprising non-executive directors. 
Additionally, the design of management remuneration contracts might improve 
management incentives through the introduction of performance-related pay. 
However, it should be noted that such voluntary control procedures will be costly 
to operate and will not necessarily provide perfect information to outside shareholders. 
For example, whilst the quality of management decisions will, in general, be expected 
to affect earnings per share, other factors such as uncontrollable movements in interest 
rates, exchanges rates and commodity prices will also be potentially important. 
Furthermore, the choice of certain accounting procedures will influence reported 
earnings per share. To the extent that management determines accounting policy, 
it can distort the reported performance measure. Thus, establishing a link between 
earnings per share and management remuneration will not necessarily lead to a perfect 
incentive structure. 

In relation to the holders of debt securities there are also agency problems due 
to information asymmetries. In particular, managers who own equity have incentives 
to effect transfers of wealth from debt holders to equity shareholders, irrespective 
of the incentives to consume perks at the expense of outside shareholders. One such 
incentive is to invest in riskier projects which introduce the possibility of high returns 
as well as the possibility of lower returns. Shareholders receive benefits when high 
returns are earned on a project financed by debt because debt interest is fixed. 
However, debt holders bear the risk of projects to the extent that unfavourable, 
low return outcomes will increase the risk of bankruptcy and consequent default 
on debt. Knowing that firms might be tempted to take on more risk when employing 
debt finance, debt holders will demand higher returns to compensate them for the 
higher perceived risk. Further incentives to act against the interests of debt holders 
are also present. For example, if a firm simply borrowed funds which were then 
used to pay dividends or to increase management compensation, the risk of bankruptcy 
would be increased, a cost that is borne by the debt holders. Again, in the absence 
of restrictions on this type of action, debt holders will demand compensation for 
this risk when determining the required rate of return. 

The higher required return demanded as compensation for these risks is another 
example of an agency cost. A firm’s management will be able to reduce such costs 
by agreeing to restrictive covenants in bond indentures covering such issues as 
dividend policy, the issuance of new debt instruments and the reordering of financial 
claims. Secured debt also serves to reduce risk and hence the cost of debt finance. 
Additionally, debt instruments might be issued that qualify the holders to participate 
in the increase in firm value that might occur, should outcomes be favourable as 
a result of the acceptance of higher risk projects. Convertible bonds and bonds with 
detachable warrants are examples of instruments providing holders with participation 
in any ‘upside’ potential that would otherwise be captured entirely by equity 
shareholders. The introduction of restrictive covenants reduces the risks to which 
debt holders are exposed and hence causes the cost of debt to fall below what it 
would otherwise be. The issue of conversion rights and warrants has the effect of 
increasing the prospective returns in the event of favourable outcomes and hence 
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inducing debt holders to accept higher levels of risk than they would otherwise be 
prepared to accept for a given level yield. 

The important point to note here is that the agency theory characterisation of the 
firm does not make any special distinction between debt and equity. The issue of 
both types of security involves investors taking on risk and pricing their claims 
according to the level of risk perceived. Managers can increase the amount that 
investors will be willing to subscribe for given levels of coupons or expected 
dividends, by agreeing to take decisions in the interests of the security holders either 
through formal, explicit contracts or through implicit contracts and the introduction 
of monitoring arrangements. Thus, the theory is capable of explaining the existence 
of the various controls, restrictions and rights that Paton commented on in 1922. 


Socioeconomic Coalition Theory 


Another model’ is the coalition model of the enterprise (alluded to briefly as 
enterprise theory, above). The firm is defined as the intersection of the economic 
activities of a number of parties. For the business firm these are shareholders, lenders, 
suppliers, customers, employees and the state. All these groups are essential for 
the existence of the business; it could not exist if any one coalition group were to 
withdraw. Each participant is offered inducements to join the firm coalition, and 
in return makes contributions to it (for example, the suppliers receive cash and 
contribute goods or services). The coalition is therefore only moderately stable, 
since there are competing entities in the environment (such as alternative employment 
for the workforce). If the inducements from competing entities become relatively 
attractive, it is possible that a given participant or participant group will withdraw 
to join the alternative coalition. Hence the task of the enterprise management is 
to distribute the resources created by the firm-coalition in such a way as to ensure 
that the participants remain involved in the firm. 

This approach to the firm does not place the shareholders in any special position. 
Like other coalition members, they require an inducement to stay with the enterprise: 
but that need only be just as good as the next best alternative. Thus, for instance, 
if the enterprise is in a market position such that high profits are made relative to 
other enterprises with similar risk characteristics, the whole of these profits need 
not be paid to the shareholders to ensure their retention of the shares. Hence, though 
in current legal practice the shareholders are entitled to the whole of the surplus 
from trading, there is no socioeconomic reason why they should either be entitled 
to, or should as a matter of necessity receive, the whole of the surplus. 

An interesting matter that arises under this model, to which we shall return, is 
the question of the entitlement to and ownership of the surplus, both for any given 
period (profit and loss account for the year) and as accumulated over a period (the 
balance sheet). The firm as a whole generates a surplus. Some amount of that is 
paid to each participant group; the dividend paid to the shareholders will be at least 
that sufficient to induce them to remain as investors, given their level of expectations. 
The surplus that is not distributed remains in the firm as retained earnings. However 
in the next period that surplus will de facto be the subject of bargaining. Employee 








33 This follows from, particularly, the work of Barnard, The Functions of the Executive (Cambridge, 
Mass.: Harvard University Press, 1938) and Simon, Administrative Behaviour (New York: Free Press, 
1976 3rd edition). See also Tinker and Lowe, ‘Regulating Jumpy F-sets’ (1977), paper presented at 
the International Conference on Applied General Systems Research, State University of New York 
and McDonald and Puxty op cit. 
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groups may use its existence to argue for a wage increase; customers may argue 
for price concessions; the state may increase taxes (as has happened in the past in 
the case of oil and banking profits). Thus over the long period there is no privileging 
of shareholders in the actual payout of the surplus, and to that extent the accounting 
convention of combining the retained earnings with share capital is without economic 
justification. 

The models presented here have established that there is no privileged position 
that is accorded by economic theory to equity. As a result, they are in conflict with 
the principles that underpin company law and accounting practice. We now turn 
to a discussion of specific financial instruments. We do this to demonstrate that 
there are many such instruments that do not fulfil in a simple way the criteria for 
distinguishing debt from equity. As a result they create an ambiguity for both preparer 
and user. This ambiguity, as we subsequently show, may create incentives for 
financial engineering that is wasteful itself and potentially misleading to the users 
of financial statements. 


Financial Instruments and the Liability—Equity Distinction 


The FASB defines a financial instrument as follows: 


A financial instrument is cash, evidence of an ownership interest in an entity, or a contract 
that both: 

(a) imposes on one entity a contractual obligation (1) to deliver cash or another financial 
instrument to a second entity or (2) to exchange financial instruments on potentially 
unfavourable terms with the second entity 

(b) conveys to that second entity a contractual right (1) to receive cash or another financial 
instrument from the first entity or (2) to exchange other financial instruments on 
potentially favourable terms with the first entity. 


Some of these instruments have a long history. We begin with some anomalous 
instruments from the past and then turn to more recent developments. 


Preference Shares 


Preference shares are the clearest example of securities that combine features of 
equity and debt capital. They share with loan stock the fact that the reward paid 
to their holders is normally constant, being limited to a fixed rate of dividend on 
the nominal value. They are nevertheless classified as equity and not debt, principally 
because the rate of return is not contractually guaranteed; if profits are insufficient 
to cover the preference dividend, none will normally be paid. They also share with 
debt their lack of voting rights (though limited rights may subsist either when the 
company is seeking to change the terms of the shares, or possibly, depending on 
the articles of association, when the preference dividend is in arrear). Their most 
obvious distinctive feature is that, although designated as shares, they confer no 
right to share in a proportion of the company’s profits. Thus although the notion 
of ‘ownership’ appears fundamental to the notion of a share, they offer neither rights 
of control” nor rights to the full benefit of asset ownership, namely, the whole of 








34 FASB, Statement No. 105, Disclosure of Information about Financial Instruments with Off-Balance- 
Sheet Risk and Financial Instruments with Concentrations of Credit Risk (Stamford, CT: FASB, 1990) 
para 6. 

35 See the following discussion of non-voting ordinary shares with respect to this feature. 
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the gains therefrom after deducting prior charges. They are, in this sense, part of 
the prior charge.* 


Non-Voting Equity Shares 


Even when preference shares with a fixed dividend rate are excluded, companies 
have still in the past issued share capital in different classes that are clearly 
distinguished from each other. One such distinction is that between voting and non- 
voting shares.” Generally, non-voting shares and voting shares are identical with 
respect to dividend and rights to a residue of the assets on liquidation. The only 
feature that distinguishes non-voting from voting shares is the lack of a right to 
vote in general meetings. In recent years non-voting shares have faced disapproval 
by the council of the International Stock Exchange. However, this in itself is no 
barrier to their survival in many companies’ capital structures as a relic of the past. 
The non-voting share is an anomaly from an economic perspective once the rights 
relating to the control of the underlying assets are examined. The ownership of 
property generally confers on the owner the right to do as (s)he pleases with the 
property: ‘property rights’ generally include not only the right to any benefits from 
the use to which the property is put, but also the right to change the use of that 
property. It should be noted that the position in law is that the property or asset 
owned by the shareholder is the share itself and the residual rights and duties which 
it conveys.” Shares are a bundle of such rights and duties; shares without voting 
rights are one possibility among many and therefore not anomalous from a purely 
legal perspective. But from an enterprise viewpoint, rights of control over the 
underlying assets are what is significant. In turn, this question of control situates 
the issue of non-voting equity shares within more general concerns about minority, 
or even majority, holdings of voting shares where such control is absent. 

The separation of ownership and day-to-day control over the property that inheres 
in a company so that paid managers exercise de facto control has led to a muddying 
of the waters in which existing conceptions of equity shares are unhelpful. Owners 
of non-voting shares, like minority shareholders, enjoy one set of property rights, 
the right to the benefit of the use of the asset, ie the share itself, without the other, 
in our view fundamental, set of property rights, the right to control the underlying 
assets. In this respect, such shareholders are, therefore, in a position more akin 
to that of the debtholder to the company. Indeed, their rights may be even fewer 
than those of holders of loan stock who may have rights of control under debt 
covenants. Such rights are probably far less common in the case of the owners of 
non-voting shares. 

Thus, a key distinction in terms of economic control, between equity holders and 
debt holders is missing in law; this is evident in considering the case of the non- 
voting share but is also of more general significance. Indeed, it can no longer 
be true that the special position accorded to the equity holder in traditional accounting 


36 ef the above discussion of the calculation of earnings per share. 

37 Some authors refer to the latter as ‘A’ shares. This can be confusing since there are companies that 
refer to voting shares as ‘A’ shares and non-voting shares as ‘B’ shares. 

38 See, Prudential (No 2) [1982] 1 All ER 357, ‘shares are merely a right of participation in the company 
on the terms of articles of association’ and Short v Treasury Comrs [1947] 2 All ER 298 (CA), Evershed 
LJ, ‘Shareholders are not, in the eye of the law, part owners of the undertaking. The undertaking 
is something different from the totality of the shareholdings.’ Clearly, these judicial statements are 
applicable to shareholdings in general and not merely the case of non-voting equity shares which we 
are considering here. 
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practice is justified because that person alone has ultimate control over corporate 
assets.*° Considering also the problem of the small shareholder who owns shares 
in the very large company characterised by the separation of ownership and control, 
then the crucial issue, which we cannot pursue, is that of the structure of corporate 
governance and the adequacy of existing law to characterise it. Gower comments 
with respect to company law’s treatment of the ordinary shareholder that ‘More 
remarkable is the unreality of this description when applied to large public companies 
at the other end of the scale. A holder of 100 shares in, say, Imperial Chemical 
Industries is a member of the company but it is fantasy to describe him as associating 
with the other members in running it [...] In this country the legal implications 
of this development have been little explored.’ 


Convertible Loan Stock 


The third example we consider here is the convertible bond. In its simplest form 
this is a debt instrument that includes a contractual right, on the part of the holder 
of the instrument, to require the company to exchange the debenture for ordinary 
shares. The instrument will state the terms of exchange, and also the point in time 
at which, or the final time period during which, the exchange can be demanded 
by the holder. If the share price has risen sufficiently between the time of the issue 
and the time at which conversion is permitted, the debenture holder will exercise 
the right to exchange the debt for equity. In law and in accounting practice, therefore, 
the instrument is a debt instrument and not equity, but it can be exchanged for equity. 
Until such time as it is exchanged the interest payable on it remains a charge against 
income and the debt is listed as a liability in the balance sheet. Subsequent to 
conversion of course it ranks, and is treated, pari passu with the rest of the equity 
capital. 

However, there is a second way of regarding a debt instrument. When issued, 
the coupon rate is lower than that of an equivalent straight bond, the difference 
being, in effect, a payment for the right (or option) to convert. Clearly, both parties 
believe that there is a substantive probability*! that conversion will take place. 
From this point of view, the instrument can be seen as equity that for its first few 
years lacks some of the features of equity, such as the right to receive immediate 
dividends (although it will benefit from reinvested funds from the date of conversion), 
but which will most likely begin to participate in these rights after that time.” 
Indeed, it has been argued by McInnes et al® that an appropriate way of 
accounting for such an instrument is to record two components, one in the equity 
section equivalent to the value of the conversion option and the other in the liability 
section of the balance sheet equivalent to the value of the straight bond component 
of the instrument. Thus, because of the two different views of the nature of the 


39 The law seems to have been clearer on this than accounting. See n 38 above. 

40 Gower, The Principles of Modern Company Law (London: Stevens, 3rd ed 1969) p 9. 

41 It is notable that neither company law nor accounting are comfortable with the problem of contingencies. 
Accounting statements consist of lists of single point estimates, with no mention of the probable range 
within which they might fall. ‘Contingencies’ are either fully provided for under the accountants’ 
‘prudence’ convention (Statement of Standard Accounting Practice 18) or relegated to a note to the 
accounts (CA 1989, Sched 4, para 50). The interrelationship between accounting practice and legislation 
on accounting statements has led the law to take a similar approach to conventional accounting. 

42 It also lacks voting rights for the first few years; but the previous section demonstrated that these 
are currently not central to the conception of ordinary shares. 

43 McInnes, Draper and Marshall, (1991) ‘Accounting for Convertible Loan Stock: A Decomposition 
Approach’ Accounting and Business Research pp 253-63. 
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convertible bond, it falls uneasily between the two classically distinct instruments, 
debt and equity.“ 


Bonds Issued at a Discount 


Company law and accounting practice have grown by accretion, without necessarily 
any conceptual discussion of the underlying nature of the assets with which they 
are concerned. In addition to the ambiguities in the instruments so far discussed, 
we may instance the case of long-term debt discussed by Macve.* In considering 
the anomalous treatment of inter alia expenses and discounts on the issue of 
debentures and the difference between an issue price and redemption price of a debt 
instrument, he points out% that neither is treated appropriately under the 
accounting requirements of the Companies Acts. The Acts permit both to be set 
against the share premium account. This (to both Edey and Macve) confuses the 
nature of the share premium account, which is part of share capital and normally 
under company law not distributable. However, the discount that arises when a 
debenture is issued below par (for example) constitutes an interest cost: thus it should 
be charged against the annual profit. By permitting the setting of this interest cost 
against share capital, the Act is in effect permitting a distribution of capital. 

We propose a somewhat different interpretation of this effect of the Act. The 
argument that the practice of setting these costs against the share premium account 
is incorrect under the spirit of the Act is only tenable if it is believed that a clear 
distinction may be drawn between share capital and other liabilities.” The fact that 
the legislators permitted the setting off of the one against the other is further evidence 
that the clear distinction between debt and equity begins to break down, even within 
the letter of statute, once particulars have to be considered. The dividend law has 
required, since its earliest times*® that capital be clearly defined so that the 
payment of dividend out of capital and the payment of dividend out of profits might 
be clearly distinguished. The apparent anomaly in the law here only confirms the 
contention that different sources of capital are closer than other features of corporate 
legislation might imply. 


Recent Financial Innovation 


To this point we have indicated the traditional separation between equity and liabilities 
and the conceptual difficulties with the distinction. If no difficulties were caused 
in practice it might be argued that the matter was of no legal import. In recent years 





44 Itis interesting to note that the opportunity cost of the interest foregone is, in effect, the price of 
an option to purchase shares. This is explained in further detail below. It is salient here because this 
is ignored in the calculation of the tax shield. In effect, therefore, the potential shareholders are paying 
an annual fee for the possible right to future partial ownership. 

45 See Macve, ‘Accounting for Long-term Loans’ in Carsberg and Dev (eds), External Financial Reporting 
(London: Prentice-Hall, 1984). 

46 In this he relies partly on arguments by Edey, ‘Memorandum of evidence to the Jenkins Committee’ 
in Minutes of Evidence Taken Before the Company Law Committee, third day, (London: HMSO, 1960). 

47 The ambiguity of language is of interest here. Under the horizontal form of the balance sheet — still 
permitted under the schedules of the 1985 and 1989 Companies Acts — share capital is in effect treated 
as a liability: in this case, a sum owed to the owners. We find ourselves obliged to refer to both debt 
instruments and equity as liabilities because of the lacunae in the language available. We suggest that 
this serves only to strengthen our contention that equity and debt are closer in nature than much of 
legal and accounting practice might imply. 

48 See French, ‘The Evolution of the Dividend Law of England’ in Baxter and Davidson (eds) Studies 
in Accounting (London: ICAEW, 1977). 
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however existing difficulties have become more acute with the proliferation of new 
financial instruments. In essence the difficulty is as follows. These instruments must 
be accounted for properly in the financial statements. Current law as to the layout 
of the balance sheet in particular, derived as it is from the model required under 
the Fourth EC Directive on Company Law, permits only a limited number of headings 
under which all items must be entered. Thus for any financial instrument the nature 
must be determinable and allocatable under the heading appropriate to its nature. 
Because of the headings given, an unequivocal decision must be made as to whether 
the nature of the instrument is debt or equity. If there is ambiguity then not only 
do the providers of financial information run the risk of transgressing the legal 
requirements, but users of the financial statements too may be misled by the way 
in which the instrument has been treated. We now turn to two examples where this 
decision may be shown to be indeterminable, and the financial statements are, as 
a result, of dubious validity. Our objective is not to provide a comprehensive coverage 
of new financial instruments that are relevant to the debate over the liability—equity 
distinction, but rather to provide illustrations of the lengths to which investment 
bankers and companies appear to be going to work around the anomalous 
classification scheme inherent in existing accounting procedures. Both examples 
are more complex versions of instruments we have already encountered, namely 
convertible bonds and preference shares. Moreover, both examples involve 
instruments with cash flows very similar to certain debt instruments but with other 
characteristics that enable them to achieve an equity or quasi-equity balance sheet 
classification. 


Convertible Capital Bonds 


These instruments seek to combine the tax deductibility of debt interest with 
classificational advantage, from the viewpoint of reducing the apparent gearing level, 
of equity. They are an extension of convertible bonds, discussed earlier. In the case 
of convertible capital bonds (CCB) the bond is issued by a subsidiary within a group 
of companies and is convertible into the equity shares of the parent. The proceeds 
of the issue are borrowed from the subsidiary by the parent or another subsidiary 
at a rate similar to the bond yield. Conversion into preference shares of the subsidiary 
is mandatory before conversion into parent equity securities is possible or before 
redemption. The preference shares into which conversion may occur pay an 
unattractively low dividend and hence the substance of the instrument is that either 
the preference shares will be redeemed or they will be converted into parent equity. 
In order to avoid restrictions on the redemption of shares out of distributable profits 
or new share issue proceeds (CA 1985, s160(1)), the subsidiary will usually be 
incorporated in an offshore centre where such restrictions do not apply. 

The default provisions of CCBs will generally be similar to other debt instruments. 
However, the issue terms are typically such that redemption is most unlikely and 
that therefore, from an economic perspective, they will eventually become part of 
the parent’s equity shares. The forced conversion into preference shares of the 
subsidiary strengthens the case for CCBs to be treated as a ‘quasi-equity’ instrument 
rather than a debt instrument in the balance sheet. Most companies that have issued 
CCBs have tended to place them in the Balance Sheet between Capital and Reserves, 
on the one hand, and Minority Interests, on the other. There is at least one example 
of the inclusion of CCBs in the Capital and Reserves section. Even though some 
issuers have managed to convince their auditors that the probability of conversion 
of traditional convertible bond issues is so great as to justify their treatment as equity 
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rather than as a liability, the addition of the mandated conversion to an equity 
instrument (the subsidiary preference shares) causes the equity classification of CCBs 
to be unequivocal. The CCB therefore has a perceived advantage to the issuer in 
that its equity classification will reduce the reported gearing level. Certainly the 
effect of the gearing reduction can be highly significant. For example, in a recent 
CCB issue by BICC, the reported gearing ratio with the equity classification was 
22%, compared to the 80% that would have been reported had the issue been 
classified as a debt instrument. At the same time, CCBs qualify for tax deductibility 
of the interest paid through the internal loan transfer mechanism, although the cost 
of the funding will be lower than for straight debt, because of the value of the 
conversion option to the holder. 

Clearly the CCB is an instrument that has characteristics we would conventionally 
associate with both debt and with equity. It is issued with the manifest intention 
and the expectation that holders will eventually hold equity in the parent company. 
Moreover, because the conversion into an equity instrument is highly probable there 
have been no problems accounting for CCBs as equity instruments. Yet from the 
perspective of the interest groups, the fixed interest commitments of the issuing 
group have been effectively increased by a significant amount as a result of these 
issues. Thus, the risk borne by the equity shareholders will have increased. In return 
they gain the gax deductibility of interest and a company that has the appearance 
of having less financial risk according to conventional gearing measures. 


Variable Rate Preference Shares 


These instruments pay a dividend that is linked, either by formula or through an 
auction process, to short term money market interest rates. The market is very large 
and the value issued by UK companies is in the region of $2.5bn, approximately 
10% of the total market size. Variable rate preference shares (VRPs) have strong 
appeal to investors, particularly US corporate investors, because they are high quality 
(low risk) liquid instruments offering higher returns than would be available on the 
money markets. They have favourable tax advantages from the investor’s viewpoint 
due to the treatment of dividends received by US corporations from other US 
corporations® and also because of double taxation agreements between the US and 
the UK whereby US investors can offset tax paid by UK issuers (through their US 
subsidiaries) against their tax bill. Clearly, these tax subsidies are reflected in the 
yield of the instruments and effectively the cost of funding to the issuer is reduced 
as a result.°° 

The concept of VRPs is attractive to issuers because there is no contractual 
redemption of the shares, although shares can be called at the issuer’s discretion 
without a premium. The instrument is also classified as equity in the UK, similar 
to traditional preference shares, and it typically has similar priority claims and 
cumulative dividend rights. This is the case even though the funding costs will be 
similar, in the absence of tax distortions, to a rolling commercial paper programme, 
which would, in contrast, be classified as debt. It is also relevant to note that whilst 
there is no contractual redemption, the terms of many auction rate preference share 
issues can effectively enforce redemption due to economic considerations. If the 








49 The dividends received deduction, whereby 70% of dividends are excluded from taxable income. 
50 In the case of Dutch Auction Rate Preferred Stock an auction process is used to reset the dividend 
rate. The rate will reflect the perceived credit quality (risk) of the corporation as this changes. 
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auction market fails to clear (ie there are sufficient bids given the level of supply) 
then the issuer is obliged to pay a maximum rate (eg 120% of the commercial paper 
interest rate) to existing owners of the issue. Under such circumstances it would 
probably be optimal from an economic perspective for the issuer to redeem the VRPs 
and obtain funding from another cheaper source. Thus, there is economic compulsion 
to redeem the shares, even if there is no legal requirement. Moreover, the economic 
compulsion is due to the actions of the market and hence out of the control of the 
issuer. Some would argue that this creates liability-like properties for the instrument, 
or at least causes the equity classification to be questionable, particularly when taken 
alongside the absence of any participation in profits, or of voting rights. However, 
VRPs gain their equity classification because they are legally perpetual preference 
shares and hence can be reported under Capital and Reserves. 


Conclusions 


We have now established that there is no justification from economic theory for 
the apparently clear distinction that is made in company law and accounting between 
equity and debt. Most certainly there are many types of financial instrument that 
cannot be clearly allocated under one heading or the other, and we have provided 
some prominent examples. The result is that both the law and accounting practice 
are ambiguous at the very least. However, the effects of the law in forcing the debt- 
equity distinction to be made can be positively harmful. The ambiguity resulting 
in accounting numbers used as a basis for contracting will be potentially costly in 
giving rise to interpretational ‘mistakes.’ Furthermore, in forcing the distinction 
to be made, incentives are created to engage in financial engineering of complex 
instruments. It is not obvious who the beneficiaries of such activity are, although 
clearly corporate lawyers and investment bankers derive considerable fee income. 
On the other hand, costs to shareholders and other users of financial statements 
are unlikely to be limited to companies’ payments of fees to professional advisers. 
As we have shown, uninformed users may be misled by misleading or even 
manipulated gearing ratios, covenants on bonds required by lenders may in spirit 
though not in the letter be breached, income measures may be distorted and the 
very legal definition of solvency may be rendered ambiguous. It is necessary therefore 
to consider an alternative that might avoid these difficulties while at the same time 
providing information that is appropriate to the needs of the users of corporate 
accounts. 

One solution that has been put forward for discussion by the FASB in the United 
States, based on Paton’s model, is for the income statement (profit and loss account) 
to arrive at a net income amount (termed net revenue by Paton) in effect, operating 
profit before interest, and then simply to list all financial charges and distributions 
thereafter (debt interest, bank interest, taxes, preference dividends and ordinary 
dividends), finishing with a sum conventionally described as ‘earnings retained.’ 
Particularly radical in this suggestion is the absence of any amount designated as 
‘net income’ attributed to shareholders, which is a key feature of much financial 
statement analysis and which necessarily under current principles focuses on the 
shareholders. The balance sheet in this proposal would list Paton’s equities (ie. loans, 
preference shares, ordinary shares and retained earnings and other funding 
instruments) without partitioning them. This proposal has many attractions. In 
particular it eliminates the need for the accountant to classify financial instruments 
as equity or debt (although such classifications would ceteris paribus be necessary 
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for other regulatory purposes such as tax) and hence avoids the inherent ambiguity 
we have identified with traditional financial statements. 

It is interesting that the FASB also present a ‘compromise’ proposal that deviates 
from Paton’s suggestions in one important respect, namely that it separates ordinary 
share dividends from all other financial charges and still presents a figure for ‘earnings 
attributable to ordinary shares,’ which after deducting dividends on ordinary shares 
leaves ‘earnings retained.’ By implication the FASB residual is associated with equity 
shareholders and hence moves the profit and loss statement back towards the 
proprietary view, contrary to the entity philosophy underlying Paton’s original 
proposal. The entity solution to designing financial statements has much merit. We 
should point out, however, that it is not the most radical proposal that could emerge 
from the analysis we have presented. In particular, if we were to promote a pure 
enterprise view based on the coalition theory, then, in measuring income, we would 
not need to distinguish between non-financial expenses and financial distributions 
and charges. All payments to participant groups would be listed described as 
distributions®' and listed pari passu. The final number may then be described as 
net income after all distributions. 

One objection to both the entity solution and the more extreme enterprise solution 
from current viewpoints is that dividends are discretionary. In our view this is 
irrelevant. The dividend is decided upon based upon the enterprise management’s 
judgement as to what it is prepared to pay so as to sustain the agency relationship ` 
with shareholders (and other suppliers of capital) so as to avoid takeover and to 
ensure that new capital injections will be available when required. The problem 
is not dissimilar to purchasing decisions being made so as to maintain continuity 
of supply of goods and services. The final income figure under these two proposals 
is the income of the enterprise (rather than that attributable to the shareholders) 
and this recognises the negotiation that will take place over its distribution in future 
periods. The key feature of both the balance sheet and the profit and loss account 
is disclosure, so that users might interpret information optimally rather than being 
encouraged to employ ambiguous concepts thrust upon them by accountants. Under 
the proposals based on Paton and discussed by the FASB, which we wish to endorse, 
users could, should they wish, reconstruct the financial statements to emulate those 
prepared under the (in our view fundamentally flawed) proprietary view. We 
acknowledge that, at present, users might be able to reconstruct the financial 
statements prepared under the proprietary view to yield statements adopting the 
enterprise view. However, the improvement under a revised system would be that 
it avoids presenting misleading aggregations of accounting numbers that are then 
taken and used by financial statement users, perhaps with costly consequences. 

In order to accommodate the financial instruments discussed here, we propose 
that summary figures only appear in the balance sheet (as they do currently) and 
that the summary figures do not force the distinction between classes of financing. 
The notes to the accounts may then wholly disaggregate the financing instruments 
in a matrix that discloses the nature of the instrument, its maturity date (if any) 
and any special provisions attaching to the instrument, such as conversion dates 
for convertible bonds or preference shares and the existence of put or call options 
on certain instruments. This avoids the incorrigible difficulty of allocating instruments 
to either debt or equity depending on arbitrary rules. The amount described as 
‘retained earnings’ will continue under that name, but will now not be attributed 
to shareholders alone. 





51 The label ‘expense’ implies the subordination of payments to some parties to others. 
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A potential objection to the above is that ‘retained earnings’ describes a reserve 
that is under current law a sum that is available to shareholders in the event of a 
winding up. This necessarily supposes that ‘shareholders’ equity’ is measured 
meaningfully under current conventions. This sum, by definition, is equal to total 
assets less liabilities. The historic cost method of accounting, which is sanctioned 
by current law, does not provide a valuation for assets, either in current use or 
in liquidation. As a result, the sum described as reserves (part or the whole of which 
is retained earnings) is similarly not meaningful. Hence our proposal does not remove 
any rights to shareholders that might seem to be implicit under current conventions. 

Finally, it is important to recognise that although there appears to be in existence 
a clear solution to the morass of difficulties now being created by the interaction 
of the proprietary model, the debt-equity distinction and financial engineering, a 
change in the philosophy underlying accounting will probably be insufficient on 
its own. We believe that some ‘sophisticated’ users are aware of the ambiguity and 
problems we have been describing. For example, we have evidence from discussions 
with corporate treasurers and financial analysts that gearing is used less frequently 
as a measure of financial risk and that alternatives such as interest cover ratios are 
being employed more widely. However, as long as company law continues to pretend 
that the distinction is real and hence make it legitimate, there will be severe constraints 
on any movement towards the models we see as having merit. 
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Auditing for Change: Local Government and the 
Audit Commission 


Mike Radford* 


1 


The Audit Commission for Local Authorities in England and Wales was established 
by Part III of the Local Government Finance Act 1982 (‘the 1982 Act’) to take 
overall responsibility for the audit of local government.' It was created with the 
twin objectives of emphasising the independence of the audit process and promoting 
greater value for money in local authority spending, the government being of the 
view that ‘improving public sector efficiency is still in large measure a matter of 
improving scrutiny, monitoring and management within the context of existing 
institutions. ’”? 

In performing this role the Commission has made a considerable impact on the 
way in which local authorities operate. In part this has been an inevitable consequence 
of its duty to examine and comment upon how they carry out their day-to-day 
functions. But two further factors have greatly enhanced its power. First, it is the 
product of a period when many regarded accounting as an appropriate and objective 
means of assessing the efficacy of public services. Consequently, the Commission 
has played an important part in shaping how the public and — perhaps more 
significantly — ministers perceive local government. Second, the Commission’s 
existence has coincided with a time of unprecedented turmoil within local authorities: 
debate about their funding, expenditure, indeed their very purpose, has never been 
far from the top of the political agenda; relations between Whitehall and town hall 
have deteriorated significantly; and authorities have been subjected to a barrage 
of legislation which has served to undermine their traditional power and (relative) 
autonomy. 

This breakdown in the status quo has given rise to a fundamental reassessment 
of the role and status of local authorities, and the Commission has been peculiarly 
well placed to have a profound effect both on the debate about the future of local 
government and on the way in which authorities have adjusted to their new circum- 
stances. This article considers how the Commission has used its considerable 
influence, with particular reference to its role in promoting change in local 
government. 


Historical Background 


Procedures whereby the accounts of local public bodies were subjected to independent 
scrutiny have existed since at least the early years of the fifteenth century, but it 
was the increasing cost and complexity of the poor law which proved to be ‘the 
breeding ground of the audit system.” Initially, poor law accounts were presented 


*School of Law, University of East Anglia. 


1 The Commission’s jurisdiction was extended by the National Health Service and Community Care 
Act 1990, s 20 and Sched 4, to include health authorities and other NHS bodies. Its full title is now 
the Audit Commission for Local Authorities and the National Health Service in England and Wales. 

2 HM Treasury, The Public Sector for the Public (Economic Progress Report No 145. May 1982). 

3 R. Jones, Local Government Audit Law (London: HMSO, 2nd ed, 1985) p 12. For an introduction 
to the historical development of local government audit, see Ch 1. 
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to the justices of the peace for their approval,* but by the middle of the nineteenth 
century the practice of employing a specialist auditor, equipped with powers and 
duties which would be familiar to his modern counterpart, was well established. 
In 1834 the Poor Law Commissioners were provided with the power to appoint 
paid officers with such qualifications as they thought necessary for the auditing of 
the accounts.> Ten years later, the chairmen and vice-chairmen of the boards of 
guardians within each district were authorised to elect an ‘Auditor of the District’ 
who was provided with ‘full powers to examine, audit, allow or disallow’ the 
accounts, and to charge those responsible for any deficiency or loss incurred as 
a result of negligence or misconduct.* The same Act gave ratepayers a right to see 
the accounts and to attend the audit to raise any objections. These arrangements 
reflect the principal characteristics traditionally associated with local government 
audit: an independent, retrospective inspection of the accounts to ensure financial 
probity; the power to charge those responsible for any irregularities; and the 
opportunity for involvement by those whose interests the system is designed to protect 
— the local taxpayers. 

As local public services diversified and increased, district auditors were given 
new areas of responsibility. By 1900 their jurisdiction included local boards of health; 
school boards; sanitary authorities; highways; county councils; urban, rural district 
and parish councils; and the London boroughs.’ It was not until the Local Govern- 
ment Act 1972, however, that the audit of all local authorities in England and Wales 
was finally placed under a single statutory regime, although they could choose whether 
to have their accounts audited by the district auditor or a private auditor, approved 
by the Secretary of State. The effectiveness of district auditors was founded on their 
independence and status. The District Audit Service (DAS) had been subsumed into 
the civil service in 1868 in order to distance auditors from the bodies which they 
audited. District auditors were therefore paid and appointed by the government, 
but they were unusual in that, despite their status as civil servants, they did not 
carry out their duties on behalf of ministers. Statute provided them with powers 
in their own right, which they exercised as they considered appropriate in the light 
of their own professional skill and judgement. The Secretary of State for the 
Environment was describing a well established tradition when he told the House 
of Commons in 1982 that district auditors were ‘entirely independent in discharging 
their statutory duties for which they answer to the courts and not to me.’? 

Although the district auditor’s function could be accurately described as ‘more 
judicial than an aspect of control by a central government department,’! concern 
grew during the 1970s that auditors, by working from within a government depart- 
ment, appeared to be acting on behalf of ministers. The Layfield Committee of Inquiry 
into Local Government Finance, for example, considered it to be wrong in principle 
that an authority should be able to choose its own auditor, or that auditors should 
be so closely identified with central government. It also expressed the view that 


Poor Relief Act 1601; Poor Relief Act 1703; Poor Rate Act 1801. 

Poor Law Amendment Act 1834. 

Poor Law Amendment Act 1844. The District Audit Service was founded in 1846 and the title ‘District 
Auditor’ first appeared in statute in 1868. 

Public Health Act 1848; Elementary Education Act 1870; Public Health Act 1872; Highway and 
Locomotives (Amendment) Act 1878; Local Government Act 1888; Local Government Act 1894; 
London Government Act 1899. 

8 Poor Law Amendment Act 1868. 

9 Michael Heseltine, HC Deb vol 16, col 53 (18 January 1982). See also R (Bridgman) v Drury [1894] 
10 
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2 IR 489, 509; Department of the Environment, Circular 79/73, para 14. 
J.A.G. Griffith, Central Departments and Local Authorities (London: Allen and Unwin, 1966) p 59. 
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auditors had an important role to play in promoting value for money, particularly 
by undertaking comparative studies between different local authorities. Accordingly, 
the Committee recommended that the DAS should be made completely independent, 
the appointment of auditors becoming the responsibility of the head of the audit 
service who would also be placed under a duty to report on issues of public interest 
to a specially constituted ‘higher institution. ’!! 


The Commission’s Powers and Duties 


The Layfield Committee’s recommendations were initially rejected by the government 
of the day, but they are reflected in the role and status of the Audit Commission. 
Its principal functions include: the appointment of auditors (1982 Act, ss 12 and 
13), who may be employed by the Commission or in private practice’?; the 
preparation and review of a code of audit practice (s 14); undertaking studies designed 
to improve the economy, efficiency and effectiveness of local authority services 
(s 26); and reporting on the impact on economy, efficiency and effectiveness of 
statutory provisions and ministerial directions and guidance (s 27). The Commission 
itself has no specific role to determine whether an authority may have acted 
unlawfully, and it is not within its power to initiate the procedures which may lead 
to the imposition of legal sanctions on an authority or its members. Such powers 
continue to be exercised by the auditor, whose functions remain separate and distinct 
from those of the Commission. 

Consequently, although the Commission is responsible for appointing auditors, 
and directly employs the majority of them," the 1982 Act maintains the tradition 
of conferring statutory powers and duties on the auditor in person, and his independent 
legal status remains unchanged (ss 15—20, 25A, 25D). The way in which the auditor 
carries out his duties, including decisions relating to possible illegality, continues 
to be within his own discretion. He discharges all of his professional responsibilities 
independently of the Commission which has no power to intervene or interfere directly 
with the way in which the audit is conducted. Despite the important structural changes 
introduced by the 1982 Act, in law the auditor remains accountable to the courts 
for the way in which he exercises his statutory duties.'4 

Nevertheless, in practice the Commission exercises considerable influence over 
the way in which audits are conducted. It is required, for example, to prepare and 
keep under review a Code of Audit Practice, with which auditors must comply. 
The Code embodies what appears to the Commission to be the best professional 
practice with respect to the standards, procedures and techniques adopted by auditors 
following consultation with the local authority associations and accountancy bodies 
(1982 Act, ss 14(1)(2)(6); 15(2)).!° Amongst its provisions, the Code lays down 





11 Cmnd 6453, 1976, Ch 6, paras 18, 30—3. Local government audit in Scotland was already overseen 
by the Commission for Local Authority Accounts in Scotland, established under the Local Government 
(Scotland) Act 1973. 

12 The Act does not refer to ‘District Auditors.’ However, to keep the title alive, the Commission continues 
to refer to its directly employed auditors by that name. 

13 As at March 1991, eight private firms of accountants were employed by the Commission to undertake 
audits of local authorities; together they are responsible for approximately one-third of the overall 
workload. 

14 Audit Commission, Code of Audit Practice for Local Authorities and the National Health Service 
in England and Wales (London: Audit Commission, 1990) para 6. 

15 A voluntary code of practice, issued by the Department of the Environment, had previously been 
in effect since 1973: see DOE Circular 79/73, Annex II. Although the code was voluntary, compliance 
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that an auditor’s reappointment is dependent upon the Commission’s judgement of 
how well he has discharged his duties under the Act and met the requirements of 
the Code itself; auditors are required to take into account information circulated 
by the Commission; they must apply the Commission’s recommendations intended 
to promote good management practice; and the Commission must be advised of 
any qualification to an auditor’s opinion or a report issued in the public interest. '¢ 
It also has some involvement with decisions relating to possible legal action against 
an authority; notwithstanding that auditors act on their own account in taking legal 
action, there is close liaison with the Commission." In addition to the statutory 
Code, there are numerous other ways in which the Commission exerts its influence. 
It provides auditors with a considerable amount of advice, guidance and training, 
and ensures that all auditors operate to the same standards and are subject to the 
same quality control reviews. It has also shown itself to be adept at promoting its 
work and policies through a combination of speeches, presentations, training of 
local government officers, publications, representations to central government and 
other official bodies, and the establishment of a high media profile. 


Independence 


The Commission has placed very great emphasis on establishing and maintaining 
its independence, especially from central government. It is assisted in this by not 
having to rely on the government for funding. The Commission is essentially self- 
financing, its income being provided through the audit fees paid to it by authorities. 
Furthermore, the 1982 Act specifically provides that the Commission is not a Crown 
body and its members and staff are not Crown servants (1982 Act, Sched 3, para 2). 
It is not, therefore, directly responsible to ministers. 

Nevertheless, the Commission falls some way short of the complete independence 
proposed by the Layfield Committee. Members of the Commission are appointed 
by the Secretary of State (s 11)'*; he appointed the first Controller of Audit (the 
Commission’s chief officer) and is required to approve the appointment of his 
successors (Sched 3, para 7); he is also empowered to give the Commission direc- 
tions as to the discharge of its functions, with which it is bound to comply (Sched 3, 
para 3); he is authorised to direct an extraordinary audit (s 22(2)); and he may instruct 
the Commission to furnish him with such information relating to the discharge of 





with its provisions was a condition of private auditors gaining approval by the Secretary of State to 
undertake local authority audits. The present Code of Audit Practice came into effect on 28 November 
1990. 

16 Code of Audit Practice, paras 5, 17(b), 36, 55, 57. 

17 Audit Commission, Report and Accounts for the Year Ending 31 March 1989 (London: HMSO, 1989) 
p 5. 

18 The original arrangements for membership were amended by the National Health Service and 
Community Care Act 1990, Sched 4, to take account of the Commission’s additional responsibilities 
within the NHS. The Commission now consists of between 15 and 20 members (including the Chairman 
and Deputy Chairman), who are appointed following consultation with such organisations and other 
bodies as appear to them to be appropriate by the Secretary of State for the Environment; Health; 
and Wales. Members are drawn from local government, the NHS, trades unions, the accounting 
profession and private industry. The Department of the Environment claims that it seeks a political, 
gender and ethnic balance amongst the Commission’s membership, but there has been criticism, 
particularly from some of the local government associations, that this has not been achieved: Local 
Government Chronicle, 3 May 1991, p 12. For its part, the Commission claims that ‘the views of 
different political parties, professions and trades unions are well ventilated’: How Effective is the Audit 
Commission? (London: Audit Commission, 1991) para 6. 
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its functions as he might require, including access to documents (Sched 3, para 3(2)). 
The government therefore has considerable potential to influence the Commission, 
but there is no convincing evidence that it has attempted to do so. 

One way in which the Commission has been able to demonstrate its independence 
from central government is by exercising its statutory duty to undertake studies on 
the effect on economy, efficiency and effectiveness of statutory provisions and 
ministerial directions and guidance (s 27(1) — ‘section 27 studies’).!° Two early 
section 27 studies, on the block grant distribution system and capital expenditure 
controls, did much to reduce local government’s initial suspicion of the Commission 
by emphasising the need for less central planning, greater delegation of authority 
and responsibility to the local level, and more opportunity for local flexibility. 
More recently, the Commission has described government support for urban 
regeneration as ‘a patchwork quilt of complexity and idiosyncracy’ governed by 
rules that ‘seem over-complex and sometimes capricious’; and has expressed its 
view that there were ‘serious drawbacks to the [community] charge from the point 
of view of economy, efficiency and effectiveness.’?! The Commission has also 
been prepared to make robust comments on the government’s attitude to its own 
efforts. In reviewing its first three years’ work, it observed that whereas the vast 
majority of local authorities had responded positively, government departments had 
been selective in reacting to its reports. The Commission complained that Whitehall 
welcomed them formally, adjusted the planned expenditure in the relevant services 
downwards by the amount of the potential savings indicated, and largely ignored 
the steps identified as being necessary at the national level before such savings could 
be realised.” 


Accountability 


Prior to the creation of the Commission there was considerable support in the House 
of Commons for making local authority auditors directly accountable to Parliament. 
Shortly after publication of the Layfield Report the House of Commons Expenditure 
Committee proposed that the DAS should become the responsibility of the Comp- 
troller and Auditor General. This suggestion was subsequently endorsed by 
the Public Accounts Committee (PAC), which envisaged both the Exchequer and 
Audit Department and the DAS being integrated in the proposed National Audit 
Office (NAO), under the control of the Comptroller and Auditor General.” 
Such an arrangement would have brought the audit of central and local government 
together under the same body. The PAC’s objectives reflected those of the Layfield 











19 As at March 1991, the Commission had produced eight section 27 studies, dealing with the block 
grant system; capital controls; community care; homelessness; urban regeneration; the probation service; 
police grant; and food safety legislation. A number of its other studies have included recommendations 
for action by central government. 

20 Audit Commission, Impact on Local Authorities’ Economy, Efficiency and Effectiveness of the Block 
Grant Distribution System (London: HMSO, 1984); Capital Expenditure Controls in Local Government 
in England (London: HMSO, 1985); see also Report and Accounts for the Year Ending 31 March 
1986 (London: HMSO, 1986) para 20. 

21 Audit Commission, Urban Regeneration and Economic Development. The Local Government Dimension 
(London: HMSO, 1989); The Administration of the Community Charge. Some Longer Term 
Considerations (London: Audit Commission, 1991). 

22 Annual Report 1986, paras 24 and 31. 

23 Cmnd 7117, 1978. 

24 HC Paper 115, 1980—81. 
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Committee: distancing the audit process from central government and placing greater 
emphasis on improving value for money. While supporting these aims, the Govern- 
ment rejected on constitutional grounds the proposal that the DAS should become 
the responsibility of the Comptroller and Auditor General, arguing that it would 
be inappropriate for an officer of the House of Commons to take charge of local 
government audit. The Secretary of State for the Environment reminded the House 
that ‘local authorities are responsible to their own ratepayers and electors.’ Parliament 
had a legitimate role to play in determining the size and distribution of central 
government grants to local authorities, but not in how the money was used: “Once 
the grant is paid, how it is spent is the local authority’s business.’ 

Accordingly, the Commission is not directly accountable to Parliament, although 
there is a degree of parliamentary oversight. The Commission’s Code of Audit 
Practice is subject to approval by resolution of both Houses every five years, and 
any alterations during the interim must be laid before Parliament (1982 Acct, 
s 14(1)G)(5)). In addition, the Commission is required to produce an annual report 
which is laid before Parliament by the Secretary of State (Sched 3, para 15). However, 
the report is directed to the public at large, it is not specifically addressed to either 
the Secretary of State or the House of Commons. The Commission itself has identified 
three objectives in compiling the report: to satisfy Parliament that it is meeting its 
statutory duties; to satisfy local authorities that it is making proper and beneficial 
use of its resources; and to provide ratepayers and other interested parties with a 
brief summary of its work.%* This statement would appear to be an accurate 
representation of the Commission’s various lines of accountability, but it is not 
ultimately responsible to any single institution for the way in which it carries out 
its duties, a situation which has been described as placing it in ‘a political 
vacuum.” 

The Commission does have a further important indirect link with Parliament in 
respect of its section 27 studies. When completed, these must be submitted to the 
Comptroller and Auditor General, who may report to Parliament on any relevant 
matters arising out of them (1982 Act, s 27(2)(4)). This provision also allows for 
co-ordination between the Commission and the NAO in areas for which both central 
and local government have some degree of responsibility. Thus, in investigating 
the probation service, the Commission has undertaken work at a local level in parallel 
with an examination by the NAO of the Home Office’s control and management 
of the service. While these were separate studies, they were specifically designed 
to provide different perspectives and to complement one another.” 


The Relationship Between the Commission and Local Authorities 


The Commission has attached considerable importance to winning the confidence 
of local authorities. In part, this has been a reaction to the opposition which greeted 
its establishment (which was expressed by many in local government and two of 
the major accountancy bodies). But it was also a consequence of having no direct 





25 Michael Heseltine, HC Deb vol 16, col 54 (18 January 1982). 

26 Audit Commission, Report and Accounts for the Year Ending 31 March 1988 (London: HMSO, 1988) 
pl. 

27 P. Day and R. Klein, Accountabilities (London: Tavistock, 1987) p 50. 

28 Audit Commission, The Probation Service: Promoting Value for Money (London: HMSO, 1989). 
This arrangement may become increasingly important with the inclusion of the NHS in the Commission’s 
responsibilities. 
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sanctions to impose on recalcitrant authorities. To be effective, the Commission 
appreciated the need to carry local government with it, and from the outset it identified 
one of its key objectives to be encouraging a ‘partnership’ between itself and local 
authorities.” Its aim was that Commission, auditors and authorities should work 
together, an attitude which was also encouraged by the nature of the audit process 
it was to oversee. 

The original purpose of the local authority audit was to ensure that proper 
accounting procedures had been adopted and expenditure was within the law — 
the so-called ‘regularity audit.” The exercise was focused on an inspection of the 
accounts in search of unlawful expenditure, failure to account, and deficiency due 
to misconduct. While the 1982 Act retains the regularity audit, it places an additional 
responsibility on individual auditors and the Commission to promote value for money. 
This involves a very different exercise from the essentially retrospective nature of 
the regularity audit; auditors are now much more concerned with the way in which 
authorities operate, and this necessitates them taking an interest in authorities’ 
day-to-day activities. 

Accordingly, the Commission has been concerned ‘to make auditors more useful 
to local authorities so that their skills can help authorities to manage more efficiently 
and effectively.” The nature of the relationship the Commission is seeking to 
achieve has been set out by its Chairman: 


It is our hope that local authorities will increasingly see their auditors as a source of constructive 
ideas and suggestions, rather than merely as a retrospective check on legality and propriety. 
... We believe that a collaborative and co-operative relationship between auditors and their 
authorities can greatly assist the search for economy, efficiency and effectiveness. Of course 
auditors will never lose their regularity functions. They must, first and foremost, ensure that 
council spending is lawful and proper. But their role now stretches far beyond the narrow 
definition of audit into management issues where change is best achieved through persuasion 
and co-operation.?! 


Notwithstanding that it is essentially a regulatory body, the Commission describes 
itself as ‘a people business’ and pronounces, somewhat disarmingly, that ‘all we 
have to offer is the service of our highly trained staff.’ As has been observed, 
the Commission provides an example of ‘a policeman constantly tempted to turn 
consultant.’ 

The result is that the Commission and the auditors it appoints enjoy a very curious 
relationship with local authorities, acting both as independent watchdogs, with all 
the powers of inspection and enforcement which that entails, and at the same time 
as professional advisers, seeking to assist and serve their ‘clients’ who pay for their 
services. This tension is not unique to local government — private sector auditors 
are increasingly experiencing a similar dilemma — but it has given rise to particular 
concern. The Widdicombe Committee, for example, suggested that the auditor ‘faces 


29 Audit Commission, Report and Accounts for the Year Ending 31 March 1984 (London: HMSO, 1984) 
p 1; Annual Report 1986, para 7. 

30 Audit Commission, Performance Review in Local Government. Introduction (London: HMSO, 1986) 
p 6. 

31 Annual Report 1988, p 5. The Commission’s recently published ‘mission statement’ reflects its two 
distinctive roles — ‘To promote proper stewardship of public finances and to help those responsible 
for the management and delivery of public services to achieve economy, efficiency and effectiveness’: 
How Effective is the Audit Commission?, op cit n 18, para 4. 

32 ibid p 6. 

33 P. Day and R. Klein, Inspecting the Inspectorates (York: Rowntree, 1990) p 13. 
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something of a conflict of roles’ being an adjudicator and quasi-prosecutor* while, 
at the same time, attempting ‘to develop a close and positive working relationship 
with the authorities they audit,’ and it recommended that the former powers should 
be transferred to the Commission.’ This proposal was subsequently rejected by 
both the government and the Commission.* It may be desirable that Commission, 
auditors and authorities should work closely together, but such a relationship raises 
important questions about the influence the Commission is bringing to bear on the 
nature and functioning of local government. 


Laying Down the Law 


The regularity audit remains the cornerstone of the audit process. The Commission 
has described its purpose to be ‘to ensure that council spending is lawful and 
proper.” However, during a period when the law relating to local government is 
undergoing radical change, what is lawful may be far from clear; alternatively, the 
law may allow an authority to do what, in accountancy terms, is considered improper. 
The latter situation arose in respect of creative accounting. As local government 
came under increasing pressure during the 1980s to hold down its expenditure, 
authorities adopted various methods of deferring current expenditure in an attempt 
to maintain (or even increase) their existing level of activity. These devices caused 
the Commission considerable consternation over a number of years. ‘There is nothing 
creative,’ observed the Chairman, ‘in misleading people into believing that painful 
decisions can be postponed at no cost.’38 The Commission claimed that creative 
accounting had become ‘almost an industry’ and while it warned that auditors would 
not accept any devices which were unlawful, it recognised that authorities were 
still left with ‘very considerable scope’ for deferring expenditure.” Herein lay the 
problem, for many of the schemes authorities had entered into were not strictly 
unlawful, notwithstanding that some ‘stretched to the limit local authority statutory 
powers.’ It was apparent to the Commission that tighter legal controls were not, 





34 The auditor is charged with investigating and determining objections relating to the accounts by local 
electors; he may apply to the court for a declaration that any item of account is contrary to law; issue 
a prohibition order to prevent unlawful expenditure; or apply for judicial review of an authority’s 
decision or failure to act (1982 Act, ss 17(3). 19(1), 25A, 25D); Code of Practice, paras 71—80. 

35 Report of the Committee of Inquiry into the Conduct of Local Authority Business, Cmnd 9797, 1986, 
paras 9.48—9.50 and 9.56. 

36 The Conduct of Local Authority Business, The Government Response to the Report of the Widdicombe 
Committee of Inquiry, Cm 433, 1988, para 6.9; Audit Commission, Report and Accounts for the 
Year Ending 31 March 1987 (London: HMSO, 1987) paras 18 and 19. The Commission has claimed 
that the apparent tension between the auditor’s policing role and the promotion of value for money 
is not a problem because ‘in practice most officers and members are well able to distinguish between 
the auditors’ two duties, and disagreements on one side do not typically carry over to the other’: How 
Effective is the Audit Commission?, op cit n 18, para 20. In Scotland, however, responsibility for 
pursuing cases of unlawful expenditure or financial irregularities is vested in the Controller of Audit 
and the Commission for Local Authority Accounts: Local Government (Scotland) Act 1973, ss 102 
and 103. Auditors of Scottish local authorities are not therefore faced with the apparent conflict of 
roles which confronts their English counterparts. 

37 Annual Report 1988, p 5. 

38 Annual Report 1986, p 4. 

39 ibid para 41. 

40 Annual Report 1988, para 29. Examples of practices which were of concern to the Commission include: 
inadequate provision for bad debt; deferred expenditure through capitalising maintenance costs; deferred 
purchase schemes; and sale and lease back. See further M. Loughlin, ‘Innovative Financing in Local 
Government: The Limits of Legal Instrumentalism — Part F [1990] PL 372. 
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in themselves, sufficient to solve the problem, for its experience was of ‘loopholes 
being identified and exploited until blocked by fresh controls; after which the emphasis 
moves on to identifying fresh loopholes.” The Commission therefore sought to 
control the problem by seeking agreement with the local authority associations, and 
to that end it had considerable influence in drawing up two ‘voluntary’ codes of 
practice, on local authority accounting, and a prudential approach to future financial 
commitments.‘ 

The code on accounting (not to be confused with the Commission’s statutory Code 
of Audit Practice) has an interesting background in that it was drawn up as a conscious 
alternative to legislation. In February 1986 the Minister for Local Government invited 
the local authority associations to formulate, in conjunction with the accountancy 
bodies and the Commission, proposals for securing further improvements in local 
authority accounting practice. The government intended that these proposals would 
then provide an alternative to a major statutory extension to the existing Accounts 
and Audit Regulations.** Although adoption of the code is technically voluntary, 
in practice it has become obligatory as the Commission has included a requirement 
that it should be complied with in its statutory Code of Audit Practice.“ Similarly, 
although the code on future commitments is theoretically voluntary, the Commission 
has told auditors that they are expected to monitor its application, and has subsequently 
warned authorities that if they had not already incorporated its terms into their standing 
orders or financial regulations they should ‘do so without delay,’ thus effectively 
making it binding.* 

The Commission has observed that ‘a key feature’ of such codes of practice is 
‘the move away from dependence on law and statute to determine the accounting < 
treatment of transactions and towards an approach based more on common sense 
and economic substance.’ In other words, greater reliance on discretion rather than 
a rule-based system. ‘Only in this way,’ commented the Commission, ‘will the 
proliferation of creative accounting devices be halted.’ Thus, these two examples 
of quasi-legislation*” have the deliberate effect of structuring authorities’ legal 
discretion so that in practice it becomes significantly narrower than that provided 
by the existing law. Whereas creative accounting is not necessarily unlawful under 
statute, the substance of these codes places a gloss over the legislation, in effect 
preventing authorities from entering into such transactions. It also results in the 
Commission and its auditors, rather than Parliament or the courts, assuming the 
power to decide what authorities may or may not do. 

This represents one means by which the Commission can influence the way in 
which authorities conduct their affairs. An alternative method is by issuing advice 
setting out its interpretation of the law. In determining whether or not an authority’s 
expenditure is lawful it is, of course, necessary for the auditor to have an under- 
standing of the relevant legal powers and constraints appertaining to local government. 
In view of the uncertainties surrounding many aspects of authorities’ legal powers, 
it is hardly surprising that auditors can experience considerable difficulty in 


41 Annual Report 1988, para 29. 

42 CIPFA, Code of Practice on Local Authority Accounting (1987), Audit Commission, Code of Practice 
on a Prudential Approach to Local Authority Commitments (1989). 

43 CIPFA, op cit n 42, p ii. 

44 para 24(a). 

45 Annual Report 1989, para 16; Audit Commission, Report and Accounts for the Year Ending 31 March 
1990 (London: HMSO, 1990) p 8. 

46 Annual Report 1988, para 22. 

47 See generally G. Ganz, Quasi-Legislation: recent developments in secondary legislation (London: 
Sweet & Maxwell, 1987). 
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determining the legality of an authority’s actions. In such circumstances, it is entirely 
reasonable for the Commission to assist auditors by providing legal advice on specific 
matters. What has given rise to controversy is the Commission’s propensity to issue 
advice to auditors which contains its own particular (some would say idiosyncratic) 
interpretation of important areas of local government law. 

Such advice may be promulgated in a number of different ways, through publica- 
tions, officers, press releases, and the formal opinions of in-house and independent 
lawyers. Whether it is desirable for the Commission’s views on such important 
matters to emerge from these disparate sources is open to question. But it is the 
substance of much of the legal advice which has given rise to problems as can be 
seen from an area in which the Commission has been particularly active in expressing 
its view of authorities’ legal duties: compulsory competitive tendering for services 
under the Local Government Act 1988. It has been claimed that under the Act 
‘relatively simple rules are laid down for competition in local authorities,’ but 
this is to ignore the legal imprecision of certain of the statutory provisions. 

Under the Act a local authority may only award work falling within defined 
activities to its own workforce if six conditions have been met (ss 6 and 7). While 
five of these are relatively straightforward, particular problems have arisen with 
regard to the meaning of what has become known as anti-competitive behaviour: 
the duty placed on an authority by section 7(7) of the Act to do nothing in awarding 
a contract to its own workforce having the effect or intended or likely to have the 
effect of restricting, distorting or preventing competition. In practice, it is left to 
the Secretary of State to determine, in the light of an authority’s conduct, whether 
it has acted anti-competitively. If he considers that it may have done so he may 
call the authority to account and, if not satisfied with its explanation, impose sanctions 
against it (ss 13 and 14). It is important, therefore, for authorities to understand 
the exact scope of their legal duty in this regard. It is apparent that this general, 
overriding prohibition on anti-competitive behaviour is central to the working of 
the Act’s competition requirements, but its meaning is far from clear. The problem 
confronting authorities may be appreciated from the Minister for Local Government’s 
reply on being asked to define the scope and meaning of anti-competitive behaviour: 
‘you can tell when something is anti-competitive when you have it brought before 
you but to be able to anticipate it all in advance is not so easy. It follows that I 
cannot spell out what the injunction in section 7(7) means in practice except that 
it means what it says.’*° 

The intention underlying the provision is, presumably, that anti-competitive 
behaviour should be able to mean whatever ministers might want it to mean. It is 
self evident that it is extremely difficult for authorities to manage their affairs in 
the light of such imprecise legislative drafting. It is necessary for them to have some 
notion of how the prohibition is going to be applied by ministers. The traditional 
source for such guidance is the relevant department, and the Department of the 
Environment did indeed issue advice: 


The Secretary of State is concerned that the competition between DSO [direct service organisa- 
tion] and contractors should be fair, and therefore authorities should not indulge in anti- 





48 See for example, Hazell v Hammersmith and Fulham LBC [1990] 2 WLR 1038, 1051. 

49 N. Flynn, ‘The Impact of Compulsory Competition on Public Sector Management: “Competition within 
the Field”’ (1990) 5 Public Policy and Administration 33. On the law relating to compulsory competitive 
tendering in local government see S. Cirelli and J. Bennett, Compulsory Competitive Tendering, Law 
and Practice (London: Longman, 1990). 

50 Christopher Chope MP, quoted in Public and Local Service Efficiency Campaign (PULSE), Competition 
in Practice (London: PULSE, nd) p 7. 
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competitive behaviour aimed at protecting their DSOs from fair competition ... Authorities 
acting in good faith should have nothing to fear.*! 


Notwithstanding this advice, the Commission has published detailed guidance setting 
out the duties it considers to be incumbent on an authority to avoid contravening 
the anti-competitive prohibition.’ These go significantly beyond the criteria set out 
by the Secretary of State. 

With regard to the packaging of the contract, for example, the Commission 
considers ‘the key point’ in determining whether an authority has acted anti- 
competitively to be whether ‘the authority organised the tender to encourage 
competition.’ By this it means that ‘the contract size should be attractive to a 
range of contractors.’** Authorities are required to go to considerable lengths, 
prior to tendering, to ensure a level of response from the private sector which is 
acceptable to the Commission: 


Before setting the contract size, authorities should, by approaching potential tenderers and 
other means, ascertain the size of contracts for which they have the capacity to bid, and then 
pitch the contract size to encourage bids from a wide range of contractors.© 


In considering the number of bids an authority is required to attract, the Commission 
has stated that ‘something between five and ten’ would be ‘a reasonable number. ’56 
As these figures are presented as being tantamount to a legal requirement, it is perhaps 
surprising that no principle or explanation is provided to justify them. 

Such a view of anti-competitive behaviour is far removed, and much more far- 
reaching, than regarding it simply in terms of treating the in-house service and 
potential contractors fairly. The Commission’s view appears to be that an authority 
must demonstrate that it is actively encouraging and facilitating the private sector 
to bid for contracts. The consequence of this approach would seem to be that 
authorities are expected to contract on the contractors’ terms. If this is so, it would 
be open to contractors to determine what constitutes anti-competitive behaviour, 
a situation which the Commission appears to accept: ‘one [sic] contractor contacted 
by the Commission does not expect to bid for labour only contracts. If many 
contractors are of the same view such contracts may be anti-competitive.’*” It is 
a novel concept of the contractual relationship which requires the party letting the 
contract to qualify his own requirements in order to meet those of prospective 
tenderers. 

The 1988 Act places a duty on authorities to invite at least three contractors to 
bid, along with the in-house service (assuming at least three contractors have 
expressed an interest in undertaking the work) (s 7(4)(b)). Notwithstanding this 
specific statutory provision, the Commission warns authorities that restricting the 
shortlist to three may be anti-competitive ‘although it complies with the letter of 
the law,’ and that authorities should ‘be able to explain why larger numbers (four 
to six depending on the value of the contract) are not preferred.’** In effect, the 
Commission is attempting to raise the statutory minimum by means of the anti- 
competitive prohibition. While it is clear that Parliament envisaged that there may 


51 Department of the Environment, Circular 19/88, paras 32 and 33. 

52 Audit Commission, Competition. Advice to Auditors (London: Audit Commission, 1988). 
53 ibid Part 5, para 15. 

54 ibid Part 3, appendix 1, para 13. 

55 ibid Part 3, appendix 1, para 14. 

56 ibid Part 5, para 31. 

57 ibid Part 3, appendix 1, para 38. 

58 ibid Part 3, appendix 1, para 44. 
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be circumstances in which it would be appropriate for the statutory minimum to 
be raised, it is equally clear that it intended such a variation should be subject to 
parliamentary approval. The 1988 Act provides that the Secretary of State may by 
way of statutory instrument amend that statute so as to vary the number of contractors 
who must be invited to carry out work in particular circumstances (ss 7(5), 15(3)). 
The Commission’s approach effectively bypasses Parliament and introduces variation 
administratively. : 

It is not in doubt that authorities retain a limited discretion to evaluate the bids 
they receive from contractors, and there may be circumstances in which an authority 
may legitimately reject the lowest bid. It is apparent, however, that the Commission 
considers the reasons which would justify such a course of action to be extremely 
limited. It argues that an authority’s fiduciary duty towards its taxpayers requires 
the lowest tender to be accepted unless there is good reason to the contrary. The 
only good reason which the Commission appears to envisage is if there is a genuine 
doubt about the contractor’s ability to do the work for the price it has bid.” But 
the doctrine of fiduciary duty pre-dates the Local Government Act 1988, and it was 
never previously suggested that its application prevented meaningful tender evaluation 
by authorities. Moreover, an authority’s fiduciary duty means more than simply 
electing the cheapest course of action. Rather, it requires the authority to balance 
its duty to local taxpayers against its duty to those who benefit from the authority’s 
services. As Lord Diplock observed, the fiduciary duty owed by an authority to 
its ratepayers ‘includes a duty not to expend those moneys thriftlessly but to deploy 
the full financial resources available to it to the best advantage.’*' Determining 
what is to the best advantage suggests a degree of judgement, taking full account 
of the respective interests of those who pay towards the service and those who use 
it, not simply choosing the cheapest option. 

Arising out of the competitive environment engendered by the 1988 Act, the 
question has arisen as to whether authorities may tender to undertake work in 
neighbouring authorities. Such arrangements have traditionally been in operation 
in circumstances where it was felt to be to the mutual benefit of both authorities, 
a situation the 1988 Act appears to recognise by providing a specific procedure that 
must be followed in such circumstances (s 4). The Commission, however, has 
circulated legal advice to the effect that the practice of cross-boundary tendering 
is ultra vires. The basis of this view is that authorities have no general power to 
enter into municipal trading for a profit, nor do they have powers to provide 
employment as an end in itself. Furthermore, the Commission argues that if the 
in-house service makes a loss under such an arrangement, it is its own taxpayers 
which will bear the consequences. The Commission recognises that under the Local 
Authorities (Goods and Services) Act 1970 authorities may allow the services of 
staff already engaged for other legitimate purposes, but who may not be fully 
employed, to be provided to other authorities, but argues that neither the 1970 nor 
the 1988 Acts provide a general power for authorities to undertake work for one 
another which is not incidental to the discharge of their own functions. 

Many in local government have argued that the Commission’s advice is mis- 
conceived, that analogies with trading are both wrong and misplaced, and that prior 





59 ibid Part 3, para 28. 

60 ibid Part 5, para 30. 

61 Bromley London Borough Council v Greater London Council [1983] | AC 768, 829. 

62 Audit Commission, ‘Technical Release 23/90 — Cross Boundary Tendering: Local Authorities Doing 
Work for One Another’ (London: Audit Commission, 1990). 
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to 1988 authorities had the legal power to undertake work for other authorities which 
the 1988 Act has not removed; rather, it specifies a procedure that must be complied 
with prior to entering such an arrangement. It does not make illegal what was 
previously legal. Despite these counter arguments, the Commission has main- 
tained its original position. 

Practitioners in local government have objected to these high profile legal opinions 
on the ground that it is not the business of the Commission to interpret the law and 
that it should be left to individual councils, which have considerable expertise in 
this area, to come to their own conclusions in the: light of their particular 
circumstances.“ There seems little doubt that the Commission may provide legal 
advice to auditors when they require it. The Commission’s solicitor claims that this 
is an established practice, except that prior to 1983 the advice was issued by the 
Department of the Environment in confidence and was not made generally available. 
What the Commission has done, therefore, is to introduce new arrangements whereby 
such advice can be expressed openly and discussed.* The Commission has 
emphasised that its advice is directed to auditors; it is made available to authorities 
for information, who are free to ignore it if they consider that they will remain 
within the law if they do so. But this is an over-simplification; it is not unknown 
for the Controller of Audit to write directly to council chief executives setting out 
the Commission’s view of the law,” and it also ignores the particular status of 
opinions issued with the actual or apparent authority of the Commission. Although 
in theory the Commission’s legal opinions carry no more weight than those of any 
other lawyer, it is disingenuous to ignore their influence with both the government 
and the courts, the Court of Appeal having recently recognised the Commission’s 
‘unrivalled knowledge and understanding of local authority accounts.’® The result 
is that authorities can be ‘intimidated’ into accepting the Commission’s interpretation 
for fear of risking allegations of illegality.” A further matter of principle is the 
effect this advice has on individual auditors, for their duty is to make an independent 
judgement, not be dictated to by the Commission. There is concern that the current 
practice is prejudicing that independence, at least one chief executive having observed 
that auditors feel ‘under an obligation to the Commission’s lawyers, whether they 
personally agree with the opinion or not.’” 

The substance of the Commission’s legal advice has been criticised on three 
grounds: the nature of much of it; the absence of any recognition of alternative views; 
and a lack of legal principle to support many of the contentions. It is recognised 
that, in view of the volume and nature of new legislation affecting local government, 
it is inevitable that questions are going to arise about the scope of authorities’ legal 
powers. However, it appears to many observers and practitioners that the Commis- 
sion’s advice is unduly negative and restrictive, and tends to reflect one view of 
several which might legitimately be possible. It is also presented as though there 
is no alternative view. For example, detailed advice has been issued to authorities 


63 See for example, A. Fraser, ‘Power to Work for Each Other,’ Local Government Chronicle, 10 August 
1990, p 20. 

64 Local Government Chronicle, 9 March 1990, p 3. 

65 Local Government Chronicle, 26 October 1990, p 16. 
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68 [1990] 2 WLR 1038, 1066, op cit n 48. 
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70 R. Taylor, ‘Commission’s Advice Should Stick to Legal Specifics,’ Local Government Chronicle, 
23 March 1990, p 21. 
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under the auspices of the Chartered Institute of Public Finance and Accountancy 
(CIPFA) setting out best practice for dealing with the statutory competition require- 
ments.”' Its view of the duty placed on authorities under the anti-competitive 
prohibition is materially different from that issued by the Commission, yet the 
Commission has only acknowledged the CIPFA Code in passing, and has failed 
adequately to justify its interpretation against that of CIPFA. Similarly, the Commis- 
sion agreed that its technical advice on cross-boundary tendering should indicate 
that there was a significant difference of opinion between itself and local authority 
lawyers only after strong representations from the latter. Finally, much of the ‘legal’ 
advice that is forthcoming from the Commission appears to be largely assertion 
and opinion; there is little evidence that it is based on legal principles or argument, 
a criticism which is particularly apposite in respect of the advice relating to competi- 
tive tendering. The Commission has attempted to refute such charges,’!* but its 
explanations have not succeeded in silencing its critics.” 


Watchdog Turned Guidedog 


The 1982 Act saw the promotion of value for money included for the first time 
in the statutory provisions governing local authority audit.” Theoretically, it was 
a matter which auditors should already have been concerned with, under the voluntary 
Audit Code of Practice,” but in practice it had not been given a particularly high 
priority. Auditors also had a long-established responsibility, as part of the regularity 
audit, to inquire into and report on expenditure arising from the exercise of an 
authority’s discretion. While his principal responsibility was to act as ‘a watchdog 
to see that the accounts are properly kept and that no one is making off with the 
funds,’ the courts also recognised that the auditor had a duty to ensure that 
money was not expended improperly or unreasonably.” There is, however, a clear 
distinction between the regularity audit and the promotion of value for money; as 
the Divisional Court has recently observed, ‘inefficiency is not the same thing as 
Wednesbury unreasonableness.’” Expenditure is only unlawful if it lacks statutory 
authority or represents an abuse of discretion. Poor value for money is not, of itself, 
unlawful and the auditor has no specific power to force authorities to implement 
his value for money recommendations. His only sanction is to issue a public interest 
report to draw attention to unsatisfactory progress (1982 Act, s 15(3)). 
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76 See for example, Thomas v Devonport Corporation [1900] 1 QB 16; R (Drury) v Dublin Corporation 
(1907) 41 ILTR 97; R v Roberts {1908] 1 KB 407; Roberts v Hopwood [1925] AC 578; Associated 
Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223; Giddens v Harlow District 
Auditor (1972) 70 LGR 485; Bromley London Borough Council v Greater London Council [1983] 
AC 768. 

77 Hazell yv Hammersmith and Fulham LBC [1990] 2 WLR 17, 44. 
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The legislation gives both the Commission and individual auditors a responsibility 
for promoting value for money, but those responsibilities are separate and distinct. 
The latter are charged with ensuring that an authority has made proper arrangements 
for securing economy, efficiency and effectiveness in its use of its resources 
(s 15(1)(c)). For its part, the Commission’s duty is to undertake comparative and 
other studies leading to recommendations for improving economy, efficiency and 
effectiveness in the provision of local authority services (s 26(1) — ‘section 26 
studies’), and by means of section 27 studies to report on the impact of statutory 
provisions and ministerial directions and guidance. The Commission may also 
undertake local value for money studies, at the request of individual authorities, 
into their management or operations (s 29(2)). In practice, the Commission has linked 
its own powers to carry out comparative studies with the auditors’ role to satisfy 
themselves that local authorities are making proper arrangements to secure value 
for money; similarly, if appropriate, a report may be produced under the authority 
of both sections 26 and 27 in order that consideration may be given to central and ’ 
local aspects of a single issue.” 

The statutory test of value for money is focused, therefore, on three criteria: 
economy, efficiency and effectiveness (the ‘3 Es’). The Commission has defined 
economy as the terms under which an authority acquires human and material 
resources; efficiency as the relationship between goods or services produced and 
resources used to produce them; and effectiveness as an assessment of how well 
a programme or activity is achieving its goals or other intended effects. It describes 
an economical operation as one which acquires resources in the appropriate quality 
and quantity at the lowest cost; and an efficient operation as one which produces 
maximum output for any given set of resource inputs or has minimum inputs for 
any given quantity and quality of service provided.” Perhaps significantly, it offers 
no corresponding description of an effective operation. The Commission stresses 
that it regards value for money auditing as a procedure to assist authorities rather 
than to police them, and it is careful to emphasise that they are not having changes 
imposed upon them. Thus auditors are said to be ‘helping authorities to approach 
the performance standards of their more successful counterparts.’®° The roles of 
auditor and Commission are to act as a ‘catalyst’ and to point the way to improved 
efficiency, but the overriding objective is ‘to help authorities themselves to improve 
their management practices.’*! This may be the theory, but the rigour of the 
Commission’s procedures (together with the financial constraints under which they 
are operating) places very considerable pressure on authorities to implement the 
recommendations resulting from the audit. 

The Commission has developed its own methodology for undertaking value for 
money work. First, it produces an annual statistical Profile for each authority. This 
attempts to bring together all publicly available information on clients, unit costs, 
levels of service, staff numbers and demographic circumstances. The Commission 
has estimated that this task involves collecting and collating some 300,000 statistics 
from 30 different sources.* Authorities are placed in a group together with similar 





78 For example, Audit Commission, Housing the Homeless: The Local Authority Role (London: HMSO, 
1989). The inclusion of the NHS in the Commission’s remit will enable it to produce combined studies 
on areas where local and health authorities interact. 

79 Code of Audit Practice, para 35. 

80 Annual Report 1984, para 48. 

81 Audit Commission, Report and Accounts for the Year Ending 31 March 1985 (London: HMSO, 1985) 
para 17; Annual Report 1987, para 43. 

82 Annual Report 1989, para 71. 
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authorities (‘the family’) and it then becomes apparent where either service provision 
or cost levels are out of line with those of comparable authorities. The Commission 
has emphasised that the purpose of these Profiles is ‘not to suggest that the average 
is something to be aimed at, but rather to highlight those areas of an authority’s 
performance on which management or the auditors need to ask questions.’® The 
implication is that this leaves authorities free to justify high spending on the basis 
of policy decisions, but obviously the Profile acts to highlight possible areas for 
cutbacks should savings become necessary. 

Second, each year the Commission undertakes comparative national value for 
money reviews into three or four services or areas of expenditure, known as Special 
Studies. These consist of detailed investigations of a number of authorities which 
seek to identify good management practice.“ At the completion of a Special Study 
a report is published, which raises awareness of the issues and good practices 
identified during the course of the study. A detailed, practical audit guide is also 
produced which is used by auditors to review value for money in individual authorities 
by applying the standards and approaches recommended by the Commission. At 
the conclusion of these local studies the auditor, in consultation with the authority, 
summarises his findings and makes recommendations for specific action by the 
authority in the form of a statement known as a ‘management letter.’ 

The normal timescale is that the local studies are carried out in the year following 
publication of the corresponding Special Study. Auditors monitor implementation 
of their recommendations against agreed performance targets every six months and 
report progress to the Commission. If necessary, the auditor may issue a public 
interest report to inform the electorate of unsatisfactory progress (1982 Act, s 15(3)). 
Two further means are used to support the value for money work: local value for 
money projects and reviews of the management arrangements in place at an 
authority.’ The Commission’s value for money work has been regarded with 
considerable suspicion in some quarters on the basis that it is primarily concerned 
with cost-cutting. Such views were encouraged by the Commission’s early practice 
of publishing league tables based on amounts spent, and singling out the authorities 
spending above average.*’ It was probably also impolitic to link the level of value 
improvements identified with the cost to authorities of the audit. In 1985, for example, 
the Commission set its auditors a target of identifying value improvement 
opportunities at least ten times the total audit fee.® 

The Commission’s initial strategy with regard to value for money was that it should 
seek to identify achievable improvements which would not result in any adverse 
effect on the level or quality of services. It has consistently emphasised that it 





83 Annual Report 1987, para 25. 

84 These investigations are carried out by a team which includes, in addition to the Commission’s own 
staff, seconded professionals or consultants with relevant expertise. 

85 As at March 1991, the Commission had undertaken 82 Special Studies (including 5 in the NHS); 
since 1988, there has been a significant increase in the number of reports being published: How Effective 
is the Audit Commission?, op cit n 18, paras 22—24 and Annex A. 

86 The Commission’s 82 Special Studies have led to 4682 local studies up to March 1990. In addition, 
2139 local value for money projects have been completed. The latter allow auditors to work on problems 
particular to the authorities they audit: ibid para 23. 

87 A. Neilson, ‘Value-for-Money Auditing in Local Government’ (1986) 6:1 Public Money 52. Although 
the Commission has subsequently ensured that all comparative data is published without identifying 
individual authorities, the government has indicated its intention to introduce legislation to permit 
the Commission to produce league tables of local authority performance: The Citizen’s Charter, Cm 
1599, 1991, p 39. 

88 Annual Report 1985, para 17. 

89 Annual Report 1984, p 1. 
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does not regard value for money and cheapness as synonymous and that improve- 
ments in effectiveness may involve an increase rather than a reduction in spend- 
ing.” Accordingly, its strategy has been to focus on ‘value improvement oppor- 
tunities’ rather than cost reduction alone.” Thus, with regard to road maintenance 
the Commission stressed that any savings achieved through increased efficiency 
should not be seen as an opportunity to cut total expenditure: ‘the money is needed; 
the point is that it should be better spent.’ Similarly, it appreciates that an 
authority’s level of spending does not necessarily provide an accurate indication 
of its quality of management, because high spending may be due to specific policy 
decisions.” For example, the Commission has accepted that the level, and 
therefore the cost, of the services to be provided for the elderly is a matter of political 
choice to be determined by an authority and it offers no opinion on how much a 
local authority should spend, although it does have views on how money can be 
spent to better advantage.” 

Notwithstanding these sentiments, the Commission gives considerable prominence 
to the savings arising from its value for money studies. Between 1983 and 1989, 
it claims to have identified ‘value improvement opportunities’ of £1,328 million 
per year (that is, annually recurring savings), of which authorities had fulfilled £662 
million (50 per cent).% These are very significant figures. They have been a matter 
of concern to many in local government because they are taken into account by 
the Department of the Environment when deciding funding levels for local authorities. 
Unfortunately, little information is provided about how they have been calculated, 
achieved or their effect on services. Serious doubts have been expressed about the 
methodology on which the value for money studies are based and how the figures 
are arrived at, particularly with regard to the impact of local circumstances and 
the implications of policy decisions by individual authorities.” 

This debate has centred largely on the weight that is given to the respective criteria, 
the accusation being that undue emphasis is paid to economy and efficiency at the 
expense of effectiveness. It is a charge which the Commission has recently refuted, 
arguing that in its view there is ‘no persuasive evidence’ that effectiveness has been 
neglected.” However, earlier statements would seem to amount to a tacit admis- 
sion that there is some basis for such criticism. In 1987 the Commission reported 
that in future it would be devoting greater emphasis to the question of effectiveness 
and in 1990 it announced the Quality Exchange, an initiative intended to ‘complete 








90 Annual Report 1986, para 7. 

91 Annual Report 1985, para 16. 

92 Audit Commission, Improving the Condition of Local Authority Roads (London: HMSO, 1988). 

93 Annual Report 1984, para 24. 

94 Audit Commission, Managing Social Services for the Elderly (London: HMSO, 1985) p 1. 

95 Annual Report 1990, p 32. 

96 B. McSweeney, ‘Accounting for the Audit Commission’ (1988) 59:1 Political Quarterly 28; see also 
Local Government Chronicle, 3 August 1990, p 7. 

97 The Commission has produced the following figures to support its contention. They relate to the 82 
Special Studies completed at March 1991: 


Management 
Economy Efficiency Effectiveness Process Total 
Principal study focus 7 29 18 28 82 
Secondary emphasis 10 15 28 25 78 


Note: 4 Studies had one focus only. 


‘Management Process’ is assumed to encompass economy, efficiency and effectiveness. 
Source: How Effective is the Audit Commission?, op cit n 18, paras 26, 27, 69 and Annex A. 
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the fulfilment’ of the Commission’s statutory duty to promote economy, efficiency 
and effectiveness.” The Quality Exchange is a voluntary scheme which is attempt- 
ing to develop comparative data on a number of quality indicators and to suggest 
processes by which good quality can be evaluated and promoted. 

It is appreciated that effectiveness is the most difficult of the three ‘Es’ to assess, 
in part because of its inherent subjectivity, but also because the effectiveness audit 
inevitably involves political issues. However, auditors themselves recognise that 
‘effectiveness is the most crucial of the three “Es”,’ on the basis that there is little 
point in doing the wrong things well,’ and the charge that the Commission has 
failed to strike the balance required by the legislation raises questions about the 
legitimacy of its findings: Concern has also been expressed about the degree to which 
the Commission is becoming involved with the evaluation of policy. Although neither 
the Commission itself nor its auditors are formally concerned with questioning or 
determining policy, they have taken the view that it is legitimate for them to comment 
on the effects and consequences of policy decisions.!™ But this can amount to a 
distinction without a difference, for to comment on the outcome of a particular policy 
can be tantamount to passing an opinion on the merits of the policy itself. For 
example, exhorting authorities to set house rents at ‘appropriate levels’' would 
seem to be a comment on existing policy. 

It is the case, then, that some of the Commission’s recommendations have beén 
controversial in themselves, while others appear somewhat simplistic with little regard 
for the practicalities of implementation. Overall, however, there is general agreement 
that the Commission’s work has had a positive effect.'° There must be consider- 
able merit in outsiders taking an objective look at an authority’s operation, provided 
the realities of the political and practical constraints under which local government 
operates are recognised, and the Commission respects the distinction between an 
authority’s policy and the way it carries it out. Many of the areas that the Commission 
has focused on have involved matters that every authority should be alert to and 
cannot be said to trespass into policy considerations, such as purchasing procedures 
and organisation, and energy conservation.'* Other reports concern the improve- 
ment of general management procedures and are not concerned with functions specific 
to local government. Having investigated authorities’ arrangements for vehicle fleet 
management, for example, the Commission estimated that £130m (at 1984 prices) 
could be saved annually if authorities took such measures as reducing reserve vehicle 
levels, pooling vehicles between depots, and tightening up on spare parts order- 








98 Annual Report 1987, para 56; Annual Report 1990, p 4. The Labour Party proposes to replace the 
Commission with a Quality Commission. It is envisaged that this would become responsible for the 
audit process, and value for money audits would be replaced by quality audits: Quality Street: Labour's 
Quality Programme for Local Government (London: Labour Party, 1989); The Quality Commission. 
Consultative Document (London: Labour Party, 1991). 

99 R. Jones and M. Pendlebury, Public Sector Accounting (London: Pitman, 2nd ed, 1988) p 257; P. Day 
and R. Klein, Inspecting the Inspectorates, op cit n 33, p 23; N. Pfeffer and A. Coote, Is Quality 
Good For You? (London: Institute for Public Policy Research, 1991). 

100 Price Waterhouse, Value for Money Auditing. The Investigation of Economy, Efficiency and Effectiveness 
(London: Gee, 1990) para 6.3. 

101 Code of Audit Practice, para 39; Audit Commission, Auditing Local Government (London: Audit 
Commission, 1988) p 9. 

102 Audit Commission, Managing the Crisis in Council Housing (London: HMSO, 1986). 

103 See for example, Local Government Chronicle, 15 February 1991, p 5. 

104 Audit Commission, Reducing the Cost of Local Government Purchases (London: HMSO, 1984), 
Improving Supply Management in Local Authorities (London: HMSO, 1987); Saving Energy in Local 
Government Buildings (London: HMSO, 1985). 
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ing.'°> These appear eminently sensible recommendations which any organisation, 
in the private or public sector, would be advised to consider. 

However, the distinctive characteristic of much of the Commission’s work has 
been a move away from traditional notions of audit and accountancy towards an 
approach more closely associated with management consultancy. From the 
outset, one of its stated aims was to help authorities adapt to the changing environment 
in which they found themselves'”’ and this has manifested itself in a number of 
different ways. The Commission has, for example, produced reports which consider 
entrenched problems confronting authorities with a view to recommending how they 
might be overcome. Thus, in an effort to alleviate the backlog of house repairs and 
consequential deterioration in authorities’ housing stock, the Commission sought 
to develop the framework of a long-term maintenance plan for council housing"; 
and in response to the rapidly increasing number of elderly people who require 
support, it has sought to advise authorities how to provide services in such a way 
that the maximum number can remain living in the community, therefore reducing 
the pressure on valuable (and expensive) residential accommodation.’ Latterly, 
the Commission has been devoting considerable effort to assist authorities in preparing 
for, and coping with, the introduction of new legislation, particularly with regard 
to compulsory competitive tendering, local management of schools and the com- 
munity charge,'!° and as part of this exercise it has extended its target audience 
beyond councillors and senior officers to include groups such as headteachers and 
school governors.!!! 

Increasingly, however, the Commission is using its position to influence the way 
in which local government itself develops. It has taken it upon itself to define an 
appropriate role for local education authorities following introduction of the radical 
organisational changes under the Education Reform Act 1988!'?; it has sought to 
lay down principles governing the function and responsibilities of an authority’s 


105 Audit Commission, Improving Vehicle Fleet Management in Local Government (London: HMSO, 
1984); see also Improving Cash Flow Maintenance in Local Government (London: HMSO, 1986); 
Local Authority Property: A Management Overview (London: HMSO, 1988); Local Authority Property: 
A Management Handbook (London: HMSO, 1988); Improving Highways Agency Agreements Between 
Counties and Districts (London: HMSO, 1987). 

106 Both John Banham and Howard Davies, the two Controllers of Audit to date, worked for management 
consultants McKinsey & Co immediately before taking up their positions with the Commission. Although 
the Controller has no specific statutory function, it is generally recognised that both Banham and Davies 
have been extremely influential in determining how the Commission has evolved and, as its principal 
spokesmen, in developing its public image. The Commission employs approximately 1,000 staff of 
whom around 850 are in the DAS, but only 323 are fully qualified accountants. Of the 150 employed 
in the central directorates, only 29 have accountancy qualifications: How Effective is the Audit 
Commission?, op cit n 18, para 10. 

107 Audit Commission, Improving Economy, Efficiency and Effectiveness in Local Government in England 
and Wales, Vol II (London: Audit Commission, 1984) p ii. 

108 Audit Commission, Improving Council House Maintenance (London: HMSO, 1986). 

109 Audit Commission, Managing Social Services for the Elderly (London: HMSO, 1985); see also 
Rationalising Primary School Provision (London: HMSO, 1990). 

110 Audit Commission, Delegation of Management Authority to Schools (Occasional Paper No 5) (London: 
HMSO, 1988); The Local Management of Schools. A Note to Local Education Authorities (London: 
Audit Commission, 1988); Preparing for Compulsory Competition (Occasional Paper No 7) (London: 
HMSO, 1989); Building Maintenance Direct Labour Organisations. A Management Handbook (London: 
HMSO, 1989); The Administration of the Community Charge (Occasional Paper No 13) (London: 
HMSO, 1990). 

111 For example, Audit Commission, Management Within Primary Schools (London: HMSO, 1991). 

112 Audit Commission, Losing an Empire, Finding a Role: The LEA of the Future (Occasional Paper 
No 10) (London: HMSO, 1989). 
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chief executive'; it has strongly promoted the concept of performance review as 
. an appropriate means of assessing an authority’s performance''*; and it has 
attempted to suggest how councillors should carry out their respective functions 
(which it defines as politician, representative and board member).''* The common 
theme running through these papers is the promotion of those characteristics which 
the Commission considers it desirable for authorities to adopt: the need to set clear 
standards and an emphasis on monitoring results, together with a clearer distinction 
between the role of councillors in setting policy objectives and management in putting 
them into effect. This the Commission describes as ‘The Competitive Council,’ a 
concept which includes support for a reduction in the number of councillors, an 
increase in the use of contractors (described as a ‘natural and wholly desirable 
development’), and a view which sees the electorate primarily in terms of individual 
clients and customers." It is clear, then, that while the audit of local government 
continues to be regarded principally as a means of protecting the interests of tax- 
payers, a view recently reiterated by the Divisional Court,''’ the Commission has 
developed its role to the extent that the audit process now encompasses much wider 
issues than financial probity; issues which go to the heart of the way in which 
authorities operate. 


Conclusion 


The Audit Commission is unusual among regulatory bodies in that its function is 
not merely to ensure that the authorities it oversees meet specified criteria or comply 
with required standards, it is also a force for change. It seeks to challenge the status 
quo, to encourage authorities to re-evaluate why and how they do what they do, 
and to offer alternatives to current practice. In performing this function, it has 
undoubtedly made a positive contribution in assisting authorities to improve the way 
they go about their business and to cope with the fundamental changes that have 
been imposed upon them. Many in local government would agree with the council 
chief executive who described much of the material produced by the Commission 
as ‘extraordinarily helpful.’''* Nevertheless, its modus operandi raises a number 
of important issues. The Commission acknowledges that, in general, taxpayers and 
electors are well served by councillors and officers; overall spending is under control 
and almost invariably honest.''? But because its function involves actively seeking 
out improvements there is a danger that its reports give an unduly negative impression 
of the achievements and performance of local authorities. This can have important 
consequences for the way in which local government is perceived. 

Second, although the Commission has thought it appropriate to look beyond specific 


113 Audit Commission, More Equal Than Others. The Chief Executive in Local Government (Management 
Paper No 2) (London: HMSO, 1989). 

114 Audit Commission, Managing Services Effectively — Performance Review (Management Paper No 5) 
(London: HMSO, 1989); Effective Policing — Performance Review in Police Forces (Police Paper 
No 8) (London: HMSO, 1990). 

115 Audit Commission, We Can’t Go On Meeting Like This. The Changing Role of Local Authority Members 
(Management Paper No 8) (London: HMSO, 1990). 

116 Audit Commission, The Competitive Council (Management Paper No 1) (London: HMSO, 1988). 

117 [1990] 2 WLR 17, 46, op cit n 77. 

118 Taylor, op cit n 70. 

119 Annual Report 1985, p 1; Audit Commission, Better Financial Management (Management Paper No 3) 
(London: HMSO, 1989). Compare the Commission’s considered assessment of authorities’ performance 
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services or areas of expenditure and to consider wider strategic issues such as the 
role of the chief executive, councillors, and the council itself, doubts have been 
expressed that such matters properly fall within its remit. The Commission claims 
that its aim is to stimulate debate in the light of the circumstances currently confronting 
authorities, but there is legitimate concern as to whether it is merely reacting to 
change or is, in fact, party to setting the agenda. It is significant in this regard that 
ministers, who were previously at a loss to define the meaning of the prohibition 
on anti-competitive behaviour in the context of competitive tendering, have 
subsequently largely adopted the Commission’s restrictive view of the duty it places 
on authorities. !?° 

Third, it is necessary to consider the effect that the Commission’s work is having 
on the nature of local government. Although it is careful in its publications to 
acknowledge the importance of elected representatives determining policy, it is clear 
that it considers policy choices should be made within relatively narrowly defined 
limits. Thus, even where the law appears to allow authorities a certain latitude, 
the Commission has intervened in an attempt to influence how that discretion is 
exercised. It has been observed that the legislative framework within which authorities 
operate has changed from functionalist to normative in recent years''; the Com- 
mission’s reaction to issues such as creative accounting and competitive tendering 
has sought to further this effect. 

Such an approach is perhaps to be expected given the Commission’s ideal of the 
‘Competitive Council,’ a concept which is indicative of a particular variant of 
democracy: ‘market democracy.’'? In the Commission’s view, ‘a local authority 
exists to provide services for the public’ and authorities are regarded as ‘agglomera- 
tions of different service businesses.’!23 For the Commission, local government is 
essentially about the management of those ‘service businesses.’ But, as the Redcliffe- 
Maud report emphasised, local government should not be seen merely as a provider 
of services, for, if that were all it amounted to, it would be right to consider whether 
some of the services could not be more effectively provided by other means. '4 
Economy, efficiency and effectiveness are in themselves desirable objectives, but 
they may not always be consonant with representative institutions; democracy comes 
at a price. Although accountants and management consultants can make a contribution 
to assessing how the body politic operates, there is a need for caution lest they 
transform local government in their own image. 





with the view put forward by the government: ‘too many people in Britain are still ill-served by their 
authorities. Inefficiency and waste go hand in hand with poor financial control and too little concern 
for the cost of services to those who pay for them’. The Citizen’s Charter, op cit n 87, p 39. 
120 Department of the Environment, Circular 1/91. 
121 M. Loughlin, ‘Administrative Law, Local Government and the Courts’ in M. Loughlin, D. Gelfand 
and K. Young (eds), Halfa Century of Municipal Decline 1935—1985 (London: Allen and Unwin, 1985). 
122 J. Gyford, S. Leach and C. Game, The Changing Politics of Local Government (London: Unwin Hyman, 
1989) p 336. 
123 The Competitive Council, op cit n 116; How Effective is the Audit Commission?, op cit n 18, para 41. 
124 Report of the Royal Commission on Local Government in England, Cmnd 4040, 1969, para 28. 
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The National Audit Office and Privatisation 
J.F. McEldowney* 


Introduction 


Accounting! in the public sector has become increasingly important as attention has 
focused on the control of public expenditure as an essential weapon in the battle 
against inflation. Since the mid-1970s, the introduction of cash limits? and the 
dispensing with volume planned public expenditure in favour of cash planning has 
attempted to avoid incremental budgeting and introduce restraints on the costs of 
goods and services in the public sector. Central government has adopted a wide 
range of techniques such as the Rayner Efficiency Studies (1979),° the Financial 
Management Initiative (FMI) (1983)* and the Next Steps (1988),°> designed to 
reduce cost, improve the economy and efficiency of government, avoid waste and 
provide greater value for money. Accountancy techniques and business practices 
have been adopted as principles of government policy replacing the traditional 
Whitehall model in the organisation and management of government departments. 

Since 1979, the Government’s privatisation programme has also directed attention 
to inefficiencies and lack of scrutiny in public ownership. Privatisation sales have 
gradually become an important source of revenue for the Exchequer. The early sales 
of shares in companies such as BP, Amersham International, and Cable and Wireless 
yielded small amounts in revenue. Later privatisations such as British Telecom, 
British Gas and the Water Companies have increased the net receipts to the Exchequer 
to sums in excess of £20 bn.° Privatisation sales have complex economic and 








*School of Law, University of Warwick, Coventry. 

I am grateful to Mr J. Marshall of the NAO for help and assistance in preparing this article. The views 
expressed in this article are my own and are not to be attributed to the NAO. I am also grateful to Mr 
B. McSweeney, Warwick University, for his helpful comments, criticisms and opinions. Any errors are 
my responsibility alone. 
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political objectives. The sales have greatly expanded the number of shareholders 
and reduced State involvement in industrial decision taking. The question of whether 
privatisation has led to improved industrial efficiency is linked to the effectiveness 
of competition and regulation. Strong political and ideological policies have influenced 
the Government’s privatisation programme often with conflicting objectives so that 
the overall success of privatisation is difficult to judge according to any precise 
criteria. 

The complexity of bringing such vast undertakings to the market coupled with 
uncertainty in the market has posed new challenges for the National Audit Office 
(NAO), set up under the National Audit Act 1983. The NAO provides audit for 
Central Government under the direction of the Comptroller and Auditor General 
(Auditor General), who reports to Parliament. The Committee of Public Accounts 
(PAC) takes evidence from the departmental Accounting Officer, usually the top 
civil servant in the department, on the basis of the Auditor General’s report. The 
PAC subsequently publishes its own report to which the Government replies in a 
Treasury Minute which is also published. Together, the Auditor General and the 
PAC offer a combination of independent audit and parliamentary control as a means 
of external accounting over public expenditure.” The Treasury exercises internal 
audit of government departments through various internal controls and Accounting 
Officers.® 

The NAO has an important role in overseeing the Government’s privatisation 
programme and has attempted to ensure that privatisation sales have been well 
managed. In certifying the accounts of government departments the NAO examines 
receipts and expenses from privatisations. At the discretion of the Auditor General 
the NAO may carry out Value For Money (VFM) audits of the major privatisations 
to ensure that the taxpayer has received good value for the assets sold.? The NAO 
is the first national audit institution faced with the challenge of privatisation sales 
of such variety and complexity, undertaken in such a short time. ° 

This article is focused on the NAO’s responsibilities to Parliament in preparing 
its reports on privatisation sales and the difficulties facing the NAO when judging 
whether the sales have been well managed. The article explains the limitations of 
VFM investigations, especially the tensions between measuring the ‘economy and 
efficiency’ and ‘the effectiveness’ of departmental decisions over the sales. The 
boundaries of the NAO’s investigations are reviewed, especially the restriction that 
the NAO may not question the merits of Government policy and that the focus of 
the investigation is on the department’s role in privatisation. Some of the limitations 
apparent in the recommendations made by the NAO in respect of sales are examined 
in the light of the complexity, scale and conflicting objectives set by privatisation 
sales. This raises the question of Parliament’s ultimate role in providing accountability 
over Government policy. In a constitutional sense, the techniques of accounting 
as a means of overseeing Government decisions are subject to political control beyond 
the remit of the NAO. The article is in three sections. The article begins with a 








nine major businesses have been privatised and around 800,000 jobs have been transferred to the 
private sector. Receipts so far amount to some £27.5 billion with future sales projected at a rate of 
about £5 billion a year.’ 

7 See generally Control of Public Expenditure: Plowden Report on the Machinery of Government, Cmnd 
1432 (1961); Report by the Comptroller and Auditor General (London: HMSO, April 1987). 

8 See Chapter 6 of Government Accounting: A Guide on Accountancy and Financial Procedures for 
the Use of Government Departments (London: HMSO, 1989). 

9 A Framework for Value For Money Audits (London: National Audit Office, undated). 

10 Beauchamp, ‘National Audit Office: its role in privatisation,’ Public Money and Management, Summer 
1990, pp 55—58. 
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consideration of the constitutional status and jurisdiction of the NAO. This section 
involves consideration of the audit responsibilities of the NAO and the framework 
for VFM audits within the context of government controls over expenditure. The 
following section assesses the NAO’s reports involving Value For Money studies 
of the major privatisation sales. The final section considers the future directions 
and challenges which the NAO faces post-privatisation and considers the desirability 
of the NAO drawing up guidelines for future privatisation sales. The most significant 
challenge will be the assessment and performance of the various regulatory agencies 
set up under privatisation. This is a wholly new area of study which poses new 
demands for accountancy techniques and fresh challenges for the NAO. 


Constitutional Status and Jurisdiction 


The independence and constitutional status of the Auditor General developed histori- 
cally." Since the Exchequer and Audit Act 1866, the Auditor General is required 
to examine accounts on behalf of the House of Commons. The 1983 National Audit 
Act recognised the constitutional implications of this requirement and made the 
Auditor General an Officer of the House of Commons and provided for his appoint- 
ment. The Auditor General is head of the NAO, which was created under the 1983 
Act and replaced the Exchequer and Audit Department. The Auditor General appoints 
staff and, subject to the 1983 Act, determines grading, pay and conditions. The 
Auditor General is independent from party politics or the political influence of the 
Government of the day.” 

The NAO is itself independent from the Civil Service and may recruit and train 
its own staff, usually holding qualifications from the Chartered Institute of Public 
Finance and Accountancy or the Institute of Chartered Accountants in England and 
Wales. Recently, the NAO has been able to adopt its own in-house training scheme 
(TOPS) for professional Chartered Accountants, on a par with the city commercial 
accountancy firms. The NAO is free to hire outside experts and consultants as 
required." 

The 1983 Act has been criticised for failing to give the Auditor General the right 
to trace ‘all public money.’'* Excluded from the jurisdiction of the NAO, in 
Schedule 4 to the 1983 Act, is the audit of the nationalised industries and other 
public authorities. Local authorities are separately audited by the Audit Commission, 
which is itself subject to audit by the NAO. The nationalised industries are 
outside the system of public sector audit, but the nationalisation legislation setting 
up each industry required that the industry should follow ‘best accounting practice.’ 








11 The Role of the Comptroller and Auditor General, Cmnd 8323 (1981). Also see Eleventh Report from 
the Expenditure Committee, HC 535 (1976—77); First Report from the Select Committee on Procedure, 
HC 588 (1977—78); Second Special Report from the Committee of Public Accounts, HC 330 (1978—79). 
The salary of the C&AG is paid directly from the Consolidated Fund without the annual approval 
of the Executive or Parliament. The Exchequer and Audit Departments Acts 1866 and 1921 and the 
National Audit Act 1983 provide that the C&AG is appointed by letters patent on an address from 
the House of Commons and after agreement with the chair of the Committee of Public Accounts. 
Funds for the NAO are provided by Parliament through supply grant. 

12 Downey, ‘Public Accountability: fact or myth?’ 1986 Public Money 35—38. Also see Chapter 7, 
Government Accounting, op cit. 

13 Annual Report — Comptroller and Auditor General, 1989/90 (London: HMSO, 1990). 

14 Garett, ‘Developing State Audit in Britain,’ Public Administration vol 64, Winter 1986, pp 421—433; 
also an annual survey, “The National Audit Office: the first Twelve Reports,’ Public Money, September 
1984. 

15 Local Government Finance Act 1982. 


935 


The Modern Law Review [Vol. 54 


Gradually, some degree of uniformity of accountancy practice was adopted after 
1978, after a government White Paper's and in 1981 from guidance issued by 
the Nationalised Industries Chairmen’s Group Financial Panel.” Each industry 
developed its own accountancy practices within a common structure according to 
what is termed ‘best accounting practice’ to standards set by individual accounting 
bodies but prepared by the Accounting Standards Board,'* and under the super- 
visory body the Financial Reporting Council which sets priorities and policy. 

The implementation of the Government’s privatisation programme set new 
challenges for the NAO. In particular, this article examines the techniques of 
accounting developed by the NAO in the context of privatisation sales. Privatisation 
receipts are presented to Parliament on an annual basis by the government department 
responsible for the sale. The audit responsibilities of the NAO over the sponsoring 
departments responsible for the sale are in two parts: Certification Audit and Value 
For Money Audit. 


Certification Audit 


The Auditor General carries out, on behalf of the House of Commons, the audit 
and certification of the accounts of all government departments and a wide range 
of public sector bodies. These include appropriation accounts of departments. Receipts 
for privatisation and expenses are presented to Parliament in the form of a standard 
Government Appropriation Account,” relevant to the government department 
responsible for the sale. In such cases, the Auditor General provides an audit 
certificate which states his opinion as to whether either (a) the ‘account properly 
presents’ the expenditure and receipts of the vote and payments of the organisation, 
or (b) the account presents a ‘true and fair view’ where accounts are prepared on 
an income and expenditure basis.” 

This form of audit is ‘departmental led,’ that is, it is focused on the depart- 
ments’ responsibilities, not on the privatised industry and its management or structure. 
The Auditor General may seek an explanation from the sponsoring department 
concerned if he is dissatisfied with any aspect of the accounts, and may qualify 
his certificate with his reservations.» The primary focus of such an audit is to 
assess whether accounts are accurate or whether they may mislead someone relying 
on them. In particular, if there is expenditure which requires Treasury authority 
which has not been given, the matter is reported to the Treasury.” 

In this form of accounting the arrangements for privatisation have not been 
problematic, as normally the audit of these accounts is confined to the proper 
presentation of receipts and expenditure. In common with most of the auditing work 
which the NAO is empowered to do is scrutiny ex post facto, with the implication 


16 The Nationalised Industries, Cmnd 7131 (1978). 

17 Code of Practice for Current Cost Accounting in the Public Sector Corporations issued by Nationalised 
Industries’ Chairmen’s Group. See Glynn, Public Sector Financial Control and Accounting (Oxford: 
Basil Blackwell, 1987) p 243. 

18 Accounting Standards Steering Committee (1975), The Corporate Report (London: ASSC, 1975). 
It later became known as the Accountancy Standards Committee (ASC), now superseded by the 
Accounting Standards Board. See Accounting in the Nationalised Industries (London: ASC, 1976). 

19 Government Accounting, op cit Ch 7, para 7.1.16. 

20 ibid para 7.1.15. 

21 See Beauchamp, op cit p 57. 

22 Government Accounting, op cit paras 7.1.17—7.1.19. 

23 ibid para 7.1.19. 
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that any past errors may provide lessons for the future. This is open to the criticism 
that an a priori examination might offer a means of avoiding mistakes and therefore 
save public money.” 


Value For Money Audit 


The second, and potentially more far-reaching means of auditing, is the development 
of Value For Money (VFM)* examinations. Section 6 of the 1983 National Audit 
Act provides a statutory basis for VFM examinations at the discretion of the Auditor 
General. Included within this jurisdiction are government departments and other 
public bodies where he has statutory rights of inspection or where he is the statutory 
auditor. VFM audit under section 6 does not extend to the nationalised industries. 

The full history and background of VFM examinations is outside the remit of 
this article, but it is important to note that for many years the Committee of 
Public Accounts (PAC) encouraged the Auditor General to examine expenditure 
and receipts in departments, and to bring to the notice of Parliament weaknesses 
of the system which threatened ‘to involve imprudent, uneconomical or extravagant 
expenditure of waste.’ The 1983 Act placed such examinations on a statutory 
basis. However, the Act makes an important proviso that VFM examination shall 
not be construed as entitling the Auditor General to question the merits of the policy 
objectives of the department or body concerned. VFM studies into the major 
privatisations have been carried out at the Auditor General’s discretion, but the 
Government’s decision to privatise an industry cannot be questioned as a matter 
of policy. This point is explained by Beauchamp: 


Thus the Government’s decision to privatise an industry in a particular way and the objective 
set for that exercise, are not open to question. We, therefore, have to agree how sponsor 
departments implement the agreed policy and consider whether they are successful in achieving 
the objectives for the sale.” 


Aside from restraints on policy questions, VFM audit of privatisation is restricted 
by the fact that the NAO does not have a statutory right of access to the papers 
and documents of the nationalised industries. The NAO’s VFM examination of a 
privatisation sale, in common with the financial audit discussed above, is focused 
on the department’s activities. Section 8 of the 1983 Act gives free access to the 
books of accounts of departments and ‘other documents relating to the accounts 
for the purpose of audit.’ In the case of VFM examinations, the Auditor 
General’s statutory right to access is to be at all reasonable times to all documents 
which he may reasonably require, provided the documents are under the custody 





24 Graham and Prosser, Privatising Public Enterprises (Oxford: OUP, 1991) pp 59—64; Birkinshaw, 
Harden and Lewis, Government by Moonlight (London: Unwin Hyman, 1990). 

25 See generally Anand, ‘Monitoring and Auditing Value For Money in the UK: The Scope for Quantitative 
Analysis,’ Financial Accountability and Management (Winter 1988) pp 253—270; Grimwood and 
Tomkins, ‘Value For Money Auditing — Towards Incorporating a Nationalistic Approach,’ Financial 
Accountability and Management (Winter 1986) pp 251—272. Both articles have led to intense debate: 
Anand, ‘Monitoring and Auditing Value For Money in the UK: The Scope for Quantitative Analysis 
— A Reply,’ Financial Accountability and Management (Autumn 1989) pp 191—195; Tomkins, ‘A 
Comment,’ Financial Accountability and Management (Autumn 1989) pp 185—189. 

26 Normanton, ‘Reform in the Field of Public Accountability and Audit: a progress report’ (1980) Political 
Quarterly, vol 51, pp 175—199. 

27 Government Accounting, op cit para 7.1.20. 

28 Beauchamp, op cit p 55. 

29 Government Accounting, op cit para 7.1.29. 
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or control of the department concerned. The term ‘documents’ includes correspon- 
dence and minutes held on files and working papers relevant to VFM examinations. 
Normally, it has not been the practice for the Auditor General to be given access 
to Cabinet or Cabinet committee papers or minutes. A request Hor access is referred 
to the Cabinet Office.” 


In carrying out VFM examinations of privatisations the NAO’s main information comes from 
our departmental files, investigations have to concentrate on the papers of the sponsoring 
departments, the information and advice they require and the decisions resulting from that 
advice.! 


This raises an important question about how the independence of the NAO can 
co-exist with a working relationship with government departments. The NAO 
provides an external audit of Government expenditure and is accountable to Parlia- 
ment. In order to carry out its activities, the NAO has access to departmental papers 
as of right. This right carries with it the responsibility for the NAO to act with 
fairness and reasonableness. Party political judgements must therefore be avoided. 
To provide an effective scrutiny, the NAO depends on co-operation between 
government departments and officials. In fact, before embarking on a major VFM 
examination, the timing and scope of the examination is discussed between the NAO 
and the staff in the sponsoring departments engaged in the privatisation sales. It 
is a common procedure that, once the examination finding and conclusions are 
resolved, they are normally set out in a draft report. The draft report is sent to the 
Accounting Officer of the relevant government department to enable him to comment 
on its accuracy, the finding of the facts, their presentation and accuracy.* In that 
way, there is an important link between the internal audit of government carried 
out by Accounting Officers and the external VFM examination provided by the NAO. 
This link is highlighted in a revised Treasury Memorandum” (January 1990) 
setting out the responsibilities of an Accounting Officer, a position generally held 
by the Permanent Secretary of a government department. The key job of the 
Accounting Officer is to carry out the work of the department. He is not an internal 
auditor as such but a servant of the Government. Under his direction he has internal 
auditors working for him. In forming a view of the constitutional function of the 
Auditor General, it is necessary to consider his relationship with the Departmental 
Accounting Officer, the Public Accounts Committee and the new House of Commons 
Select Committees. Each has a significant role in determining how the Auditor 
General carries out his role. 


The Accounting Officer and the Auditor General 


Section 22 of the Exchequer and Audit Departments Act 1866 and section 4(6) of 
the Government Trading Funds Act 1973 provide for the appointment of a depart- 
mental Accounting Officer by the Treasury. The Accounting Officer is given 
responsibility for signing accounts and appearing as the principal witness on behalf 
of the department before the Committee of Public Accounts (PAC). The latter role 
is of crucial importance to the Treasury system of internal audit. As the Accounting 
Officer is usually the permanent head of the department, this ‘reflects the view that 








30 ibid para 7.1.30. 

31 Beauchamp, op cit p 55. 

32 Government Accounting, op cit para 6.1.5. 

33 ibid para 6.1.1. A revised memorandum may be found in Committee of Public Accounts Second Special 
Report, Accounting Officer Memorandum, HC 527 (1989—90). Hereinafter Memorandum. 
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finance and policy cannot be considered separately.’ Thus, good management is 
the key to his function. In his role, he is to avoid waste and extravagance and to 
seek economy, efficiency and effectiveness in the use of all the resources made 
available to the department.* It would appear that the Accounting Officer carries 
out internally, as part of his management function, a similar function to the external 
‘examinations carried out by the Auditor General. Achieving internal audit in these 
terms means having a clear view of objectives and the use of resources, assigning 
well-defined responsibilities and processing the correct information, particularly 
about costs in the training and expertise required. However, the Accounting Officer 
is also expressly concerned with policy. He has responsibility to advise ministers 
on all ‘matters of financial propriety and regularity,’ and to ensure that departmental 
expenditure is justified to the PAC. In matters where a minister may disagree, he 
is free to set out his own advice and the overruling of it by the minutes. He may 
point out to ministers the possibility of criticism by the PAC of ministerial 
decisions.* ` 

In carrying out VFM examinations, the Auditor General may expect that the 
Accounting Officer will appear before the PAC covering expenditure and receipts 
in the votes. The Accounting Officer may be asked to furnish the PAC with 
explanations of any indications of weakness in the execution of policy by his 
department to which the Auditor General has pointed out in his report. 

The Accounting Officer has the crucial role of ensuring that Treasury sanction 
is obtained for expenditure, and that funds are applied to the extent and for the 
purposes authorised by Parliament.* The internal network of Treasury control 
over expenditure depends on his exercise of authority. He performs a key role for 
Government, Treasury and Parliament in controlling expenditure and ensuring 
propriety. He provides an important link between internal control and the external 
audit carried out by the Auditor General and the PAC while maintaining his 
independent status. It can be appreciated that, in practical terms, the effectiveness 
of the Auditor General depends to a significant extent on his obtaining the co-operation 
of Accounting Officers and, through them, government departments. 


The Committee of Public Accounts (PAC), the New Select Committee 
and the Auditor General 


The constitutional status of the Auditor General provides that, in carrying out his 
functions, he acts on behalf of Parliament. Since 1861, the PAC has acted on behalf 
of Parliament to examine and report on accounts and the regularity and propriety 
of expenditure. These are matters usually covered by the Auditor General’s certifica- 
tion audit. In more recent times, VFM examinations have become a major part of 
the work of the PAC. Privatisation sales have attracted the attention of the PAC 
and have led to a number of robust reports which at times have been critical of 
the government’s strategy in respect of sales.3? 

The constitutional importance of the PAC is beyond question. Traditionally, it 
has been seen as the doyen of all Select Committees with ‘its worldwide prestige 
and the reputation of being the terror of the departments. No other Select Committee 
had the same authority, clarity of remit and breadth and depth of advice available 








34 ibid paras 6.1.1—6.2.8. 

35 Memorandum, op cit pp 12—17. 

36 ibid. 

37 See generally Drewry (ed), The New Select Committees (Oxford: Clarendon Press, 1984). 
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to it.” Its authority and remit differ from that of other Select Committees because 
of two factors. The first is the non-party political approach it devotes to its task, 
which rests on the fact that it, like the NAO, does not question the merits of the 
Government’s policy objectives, and the fact that it is chaired by a senior opposition 
MP with no more than 15 members. The second is that its inquiries are almost all 
audit-based and it receives expert assistance from the Auditor General. In the case 
of VFM examinations, its reports to Parliament carry considerable weight. 

One criticism of the PAC is that, in its scrutiny, its ex post facto review leaves 
much to be desired.” As Robinson explains, in common with the audit of 
Government, ‘in too many cases its structures are like shutting the door after the 
horse has bolted.’ The money is spent, the waste has occurred and findings are 
focused on the case for future changes. Inevitably, it may be difficult to trace and 
recover money.” 

Another criticism is that the scale of the work under consideration inevitably leads 
to an emphasis on small samples of bureaucratic blunder which are easier to pick 
up and debate than larger examples of overspending which may have inherent causes 
in the procedures used to monitor efficient spending.*! Although the PAC rarely 
divides on party political lines, it is made up of busy MPs who may find it difficult 
to give the complexities of NAO reports their full attention. By implication, matters 
of importance may be missed due to the approach of the PAC, which is targeted 
at Parliamentary debate and acceptability. An added complication is that the new 
departmental Select Committees, organised since 1979, have sufficiently wide remits 
to bring the reports of the PAC and the Auditor General within their jurisdiction.” 
Unlike the PAC, the membership of these committees is such that party politics 
may enter into their analysis. At least one commentator has been critical of the way 
in which the success or failure of the new Select Committees depends not so much 
on the institution itself but on the willingness of individual MPs to work on complex, 
technical and intricate detail. Few political rewards are obvious from such 
time-consuming work.* 

The PAC and the new Select Committees may pose a fresh challenge for the 
Auditor General. In exercising his independent audit function, he must be sensitive 
to the problem that the PAC should not divide on party lines when discussing his 
reports. On the other hand, the new Select Committees, the news media and individual 
back bench MPs are likely to seize every opportunity to take political advantage 
from a critical report of a department’s use of public funds. Parliamentary debate 
is both a method for publicising the findings of the Auditor General and an opportunity 
for political debate. While the Auditor General may rely on both as a sanction against 
an obdurate government department, he must remain independent. 

Finally, it should be recognised that, as an external form of audit, the independent 
status of the Auditor General means that he relies heavily on co-operation with 
departments and their Accounting Officers who exercise internal control. The Auditor 
General’s reports contain findings of facts and opinions in the case of VFM 
examinations as to how performance is related to objectives set. It is often a delicate 





38 Robinson, ‘The Financial Work of the Select Committees,’ chapter 17 in Drewry, op cit. 

39 Flegmann, ‘The Public Accounts Committee’ (1980) Parliamentary Affairs 168. See also Sheldon, 
‘Public Sector Accounting and the UK Public Committee,’ The Parliamentarian (April 1984) pp 91—98. 

40 Robinson, op cit p 316. See also Johnson, ‘Financial Accountability to Parliament,’ chapter 13 in 
Smith and Hague, Dilenuna of Accountability in Modern Government (London: Macmillan, 1971). 

4l ibid. 

42 Baines, ‘History and Rationale of the 1979 Reforms’ in Drewry, op cit. 

43 Robinson, op cit p 318. 
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calculation as to how best to preserve the privileges of access to confidential 
information with conclusions on the outcome of his examination. 

The constitutional protection awarded to the Auditor General determines his 
independence and status, but it is the Auditor General’s discretion which determines 
the scope of his remit for VFM examinations of privatisation sales, bearing in mind 
that his reports must be agreed to by the government department he is examining. 
Another consideration is that the PAC accepts the factual basis of the NAO’s reports 
in preparing its report on the NAO’s findings. 


An Assessment of VFM Examination and Privatisation 


We have seen that section 6 of the National Audit Act 1983 provides the statutory 
authority for the NAO to carry out Value For Money examinations of departmental 
activities. The Act simply defines such examinations in terms of “economy, efficiency 
and effectiveness.” As the words are contained in a statute, it might be assumed 
that a court might be called upon to give legal effect to the phrase. In fact, the role 
of the courts generally in decisions on public expenditure of central government 
has been minimal. This is in contrast to the audit of local authorities in cases such 
as Roberts v Hopwood* or, more recently, in Hazell v Hammersmith.© Local 
authorities rely on statutory authority for their legal powers and their financial 
arrangements are defined in such a manner as to give rise to legal obligations which 
are reviewable by the courts at the instance of either the Audit Commission or an 
aggrieved ratepayer with sufficient locus standi. Central government expenditure 
has not given rise to the same degree of judicial scrutiny. The National Audit Act 
is silent as to the exact meaning of the terms used in the phrase and, to date, no 
court has been asked to interpret its meaning in relation to any particular set of 
circumstances. The result is that although many judicial elements, which were the 
hallmark of the early history of public audit, remain, there has been little modern 
judicial creativity in this area. Elliott notes that judicial characteristics may be 
found in ‘the proceedings of the Public Accounts Committee, and the duties of the 
Comptroller and Auditor General are judicial in form.’ He admits that ‘while the 
courts have been constantly creative in developing techniques and methodologies 
for submitting claims of a power to tax and the scope of a tax to detailed scrutiny 

. on the expenditure side there has been little modern judicial creativity.’ 

The absence of any judicial intervention in this area leaves the Auditor General 
with discretion both as to how to carry out VFM examinations and when to embark 
on such an examination. The law merely defines the broad terms of reference of 
his inquiries by setting a legal framework. This raises the question of how the Auditor 
General’s role has developed in the area of privatisation sales. 

We have seen from the above that the Auditor General’s enquiries are focused 


44 [1925] AC 578. 

45 [1991] 1 All ER 545. But see Bromley BC v GLC [1983] 1 AC 768 on the meaning of ‘economic.’ 
See Loughlin, ‘Innovative Financing in Local Government: The Limits of Legal Instrumentation — 
Part I,’ 1990 Public Law 372, also Holtham, ‘Local Government: Internal Control and External 
Reporting’ in D. Henley et al (eds), Public Sector Accounting and Financial Control (London: Van 
Nostrand Reinhold, 1986). 

46 See Elliott, ‘The Control of Public Expenditure’ in Jowell and Oliver (eds), The Changing Constitution 
(Oxford: Clarendon Press, 1989). 

47 ibid pp 168—169. 

48 ibid p 169. 
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on the department so, for example, a privatised industry or business is itself outside 
the terms of the examination, which does not extend to questioning policy matters. 
In fact, the Auditor General has found privatisation sales challenging,” both as to 
the speed and number of sales, and in their diversity.® As Beauchamp admits, ‘on 
the value for money investigations, however, the studies have not always been quite 
so straightforward and there have been a number of occasions when we have had 
to pause rather longer to ensure that our enquiries were properly audit-based and 
did not misrepresent the events at the time.’>! 

The size, scale, diversity and time-scale of privatisation sales have also posed 
a challenge to sponsoring departments and have tested their relationship with the 
NAO. Currently, at least 29 per cent of NAO staff and consultants are engaged 
in VFM examinations. This is a significant proportion of its activity as 33 per cent 
of staff are taken up with training and leave.’ Nevertheless, it is important to put 
the privatisation studies of the NAO in perspective. There have been over 220 VFM 
reports to the PAC since 1984/85, of which only 14 have related specifically to 
privatisation. 


The Framework for VFM Examinations of Privatisation Sales 


Evaluating efficiency and effectiveness has been a common theme in the development 
of government policy objectives in recent years.* It has become a commonplace 
that Government borrows techniques, methods and objectives from business or 
commerce. How to measure efficiency and effectiveness is the key issue, and 
evaluation may be as difficult as setting the objectives in the first place. In 1981 
the Treasury and Civil Service Committee, in its Report on Efficiency and Effective- 
ness, set out some criteria for evaluating efficiency and effectiveness.** The criteria 
included clarifying the intention of the programme; setting objectives which are 
quantified as targets. This programme may be assessed in terms of output. An efficient 
programme is one where the target is achieved with the least use of resources and 
instruments for change. An effective programme is one where the intention of the 
programme is being achieved. This means that the intention is contained in operational 
objectives which are set as targets which have been defined. Thus, the output of 
the programme is equal to the target set. In this way, an effective and efficient 
programme may be evaluated. 

Such criteria are similar to those in use within the NAO in carrying out a VFM 
examination. The NAO explains: 


Economy is concerned with minimising the cost of resources acquired with regard to 
appropriate quality. 

Efficiency is concerned with the relationship between output of goods, services or other 
results and the resources used. 





49 See Graham and Prosser, op cit p 62. 

50 Beauchamp, op cit provides a useful table setting out the cost, date and type of sale in the Government's 
privatisation programme. 

51 Beauchamp, ibid p 55. 

52 Annual Report Comptroller and Auditor General 1989/90, op cit. 

53 See The Reorganisation of Central Government, Cmnd 4506 (1970), Financial Management in 
Government Departments, Cmnd 9058 (1983) and Progress in Financial Department in Government 
Departments, Cmnd 9297 (1984). 

54 Treasury and Civil Service Committee, Efficiency and Effectiveness in the Civil Service, HC 236, 
(1982). See also Helping Managers Manage (London: HMSO Cabinet Office Efficiency Unit, 1984), 
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Effectiveness is concerned with the relationship between intended results and the actual 
results of targets. 


The NAO has developed* VFM strategies which emphasise the avoidance of 
waste, the setting of clearly defined policy objectives and obtaining good value for 
the taxpayers. VFM examinations would seem to be a blend of conventional auditing 
skills with management consulting techniques. The former benefits from a degree 
of independence and objectivity and the ascertaining of facts through the skills of 
an auditor. The latter draws on the analytical skills of the management consultant.” 
In comparison with ordinary certification auditing, VFM takes the opportunity to 
understand the effects of policy and whether those effects relate to the intention 
behind the policy. The NAO’s experience is based on a long history of a large number 
of VFM studies’! for Parliament and, since 1983, they have examined most of the 
privatisation sales.5 

Particularly difficult to categorise is the distinction to be drawn between the 
implementation of policy, a legitimate concern of VFM, and the merit of policy 
which is outside the jurisdiction of the NAO. A criticism levied at all public sector 
VFM examinations questions the achievements sought by VFM examinations, as 
distinct from how far VFM was achieved. Butt and Palmer explain that: 


many barriers must be overcome in order to achieve VFM. These include politics, weak 
governing bodies, tradition, lack of motivation and lack of education and training programmes. 
There is a conflict that all politicians face; that is, the trade-off between constituency interests 
and national priorities. These may often not be the same and as, presumably, the politician 
wishes future re-election, his opinions may, not unnaturally, be biased.© 


Given its present remit, it is clearly impossible for the NAO to move so broadly 
in the direction of assessing the merits of policy, even where this may be indicated 
by their examination. All that may be said is that VFM studies of policy effectiveness 
provide useful indications to bear in mind when reviewing the policy itself. This 
point is discussed in more detail below. 

Another difficulty, already touched on in the discussion of certification audit, 
is that the NAO carries out its VFM examination after the privatisation sale has 
taken place and not while-a privatisation is in progress. The ex post facto nature 











55 See A Framework for Value for Money Audits (London: HMSO National Audit Office, undated). 

56 Hopwood, ‘Accounting and the Pursuit of Efficiency,’ chapter 9 in Hopwood and Tomkins, Issues 
in Public Sector Accounting, op cit. 

57 See Price Waterhouse, Value for Money Auditing Manual (London: Price Waterhouse, 1983). 

58 The main NAO Reports of Privatisation Sales are as follows: DTI, Sale of Government Shareholding 
in British Telecommunications ple, HC 495 (1984/85); Departments of Energy, Trade & Industry 
and Transport: Sales of Subsidiary Companies and other assets by nationalised industries, HC 162 
(1984/85); Departments of Transport, Trade & Industry and Energy: monitoring and control of 
investment by the nationalised industries in fixed assets, HC 284 (1985/85); Report by the Auditor 
General: Ministry of Defence: Incorporation of the Royal Ordnance Factories, HC 343 (1984/85); 
Department of Transport: Sale of Government Shareholding in BAA plc, HC 312 (1987/88); Department 
of Transport: Sale of Government Shareholding in British Airways plc, HC 37 (1987/88); Department 
of the Environment: Disposal of New Town Assets, HC 76 (1986/87); Department of Energy: Sale 
of Government Shareholding in British Gas plc, HC 22 (1987/88); Ministry of Defence: Sale of Royal 
Ordnance plc, HC 162 (1987/88); DTI: Sale of Government Shareholding in Rolls Royce ple, HC 243 
(1987/88); Ministry of Defence: Transfer of the Royal Dockyards to Commercial Management, HC 359 
(1987/88); Ministry of Defence: Further Examination of the Sale of Royal Ordnance plc, HC 448 
(1988/89); DTI: Sale of Rover Group plc to British Aerospace plc, HC 9 (1989/90); Department of 
Transport: Sale of the National Bus Companies, HC 43 (1990/91). 

59 Graham and Prosser, op cit p 62. 

60 Butt and Palmer, Value for Money in the Public Sector (Oxford: Blackwell, 1985) pp 19—20. 
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of this examination gives the benefit of hindsight, but this may make it difficult 
to evaluate all the pressures experienced by a sponsoring department during the 
privatisation sale. 

We have seen that the NAO’s audit focuses in on the department’s role in the 
sale and not the nationalised industries themselves prior to privatisation. The NAO 
carry out VFM studies into how departments are carrying out their ongoing 
responsibilities regarding the nationalised industries. The nationalised industries are 
subject to commercial audit and very few have been subject to VFM audit, either 
by commercial auditors or by the Monopolies and Mergers Commission.*' These 
factors set limits on the ability of sponsoring government departments to achieve 
all they may want in the privatisation process. 

It is also clear that VFM examinations of privatisations have undergone a learning 
curve. As the techniques of these examinations have improved through the experience 
of past sales, so has the ability of the NAO to set reasonable expectations for 
government departments. Undoubtedly, the work of the PAC has also helped in 
putting forward recommendations to the Government which have been taken 
seriously. Generally, the NAO had conclusion that, based on these VFM examina- 
tions, ‘privatisations have generally been well conducted and that departments have 
taken due note of lessons learned from earlier sales.’* 

This conclusion emerges from the majority of NAO reports undertaken as an 
examination of VFM in privatisation sales. Generally, these reports are written in 
the language of moderation and provide a succinct summary of the complex facts 
under review. The reports are written in an informative style and presentation is 
clearly intended to allow busy PAC members to digest the material presented easily. 
The precise wording of each report is cleared with the relevant department and is 
positive in style and tone. 

Critics of the NAO have suggested that the judgements underlying the reports 
have not always been made clear. In response to the criticism that it is difficult 
to judge from the reports the seriousness of any failing identified within them, Sir 
Gordon Downey, the Auditor General in 1984, explained that the NAO was not 
a management consultant, and: 


It would clearly be a waste of scarce resources if the office were to employ enough specialists 
to ‘second guess’ all the specialist judgments in every area it examined.© 


In carrying out VFM examinations of privatisation sales, the NAO’s reports have 
followed a common pattern. Three areas in particular have been highlighted by the 
PAC in their response to the NAO reports as giving cause for concern. The three 
areas are: preparation for sale, the methods of sale and pricing, and the cost of 
sales. The approach followed in the VFM examination emphasises the objectives 
set by the department in arranging a sale, and whether those objectives have been 
achieved. In some instances, the NAO admits to having difficulty in making 
judgements on how arrangements might have been improved. Difficulties can arise, 
for example, where Government policy objectives conflict with one another and 
because of the complexity of the events being examined. 











61 Competition Act 1980 s 11. See also Perrin, ‘Accounting for Public Sector Assets’ in Hopwood and 
Tomkins, op cit. 

62 Beauchamp, op cit p 57. 

63 See criticisms of the NAO, Annual Survey, Public Money, September 1984, op cit, and G. Downey, 
‘National Audit Office Reports,’ Public Money, December 1984, p 10. 
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Preparations for Sale 

The department’s role in preparing a company for sale inevitably leads to fine 
judgements between the future interests of the company and its shareholders, and 
the taxpayers, who should expect a fair price for the business when it is sold off. 
The valuation of a company by the sponsoring government department is clearly 
a key aspect in obtaining a fair price and attracting good investor support, but 
estimates of a company’s worth are often problematical. The NAO was critical of 
the way the Department of Trade and Industry (DTI) conducted negotiations for 
the sale of Rover Group plc to British Aerospace.‘ The DTI believed that £150 
million was the best that could be achieved. The NAO suggested that the question 
of a price higher than £150 million should have been raised in negotiation. Alterna- 
tively, a claw-back provision might have been used to secure additional benefits 
for the taxpayers. The NAO report concluded: 


The Department’s negotiating resulted in British Aerospace paying £150 million for a business 
which made a profit before interest and tax of £65 million in 1988, and which also had surplus 
assets and other benefits worth at least £250 million, of which it has so far realised £126 
million. 


The Trade and Industry Select Committee, in one of their most critical reports,’ 
concluded that the DTI should have valued the individual assets of Rover prior to 
the privatisation sale. 

Government departments are engaged in a large amount of investment to revitalise 
companies prior to their sale. In order to bring companies into profit, or make them 
attractive for sale, a number of techniques are used. In the case of the privatisation 
of telecommunications, British Telecom (BT) accounts were prepared showing both 
historic cost accounts and current cost financial statements. This was in order to 
allow BT to be put forward on a basis comparable with other private sector companies. 
The NAO report revealed the need to make both sets of accounts available which 
led the PAC to recommend, and the Government to accept, that there should be 
‘greater uniformity in the nationalised industries’ financial reporting and that this 
should include an improved presentation of each industry’s performance in relation 
to its financial target.’® 

In the case of British Gas (BG) privatisation, one technique used by the Secretary 
of State was to require BG to issue a debenture to the Treasury for £2,500 million, 
to be repaid in batches in each of six successive years, with the initial repayment 
of £750 million in March 1987.” The NAO noted that the impact of this 
agreement was difficult to judge in terms of the proceeds of the sale.” 

Techniques adopted by the Government to strengthen the liquidity of companies 
included, in the case of Rolls Royce, a capital injection of £283 million.” The 


64 This principle is adopted in the major NAO reports listed above. See the NAO Report on British Telecom, 
HC 445 (1984/85). 

65 Sale of Rover Group ple to British Aerospace, HC 9 (1989/90). 

66 Doubts arose as to the European Commission view of the sale in terms of state aids under Article 93 
of the Treaty of Rome (21 Bull EC 7/8 — 1988, 21.65). 

67 See HC 149, i—v (1989/90); HC 34, i and ii (1990/91); Trade and Industry Select Committee, First 
Report: Sale of Rover Group to British Aerospace, HC (1990/91) (23 January 1991) (Rover). 

68 NAO, Sale of Government Shareholding in British Telecom pic, HC 495 (1984/85) (BT). 

69 Treasury Minute on the First Four Reports from the Committee of Public Accounts, Session 1985/86, 
Cmnd 9755, paras 21—23; Cmnd 8413, para 87. 

70 NAO, Sale of Government Shareholding in British Gas plc, HC 22 (1987/88) (BG). 

71 ibid. 

72 NAO, Sale of Government Shareholding in Rolls Royce plc, HC 243 (1987/88) (RR). 
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PAC doubted whether the DTI were able to recover this amount fully in the sale 
proceeds. In the case of the British Airports Authority, advances from the National 
Loans Fund of £43,503,340 were made.” A series of loan notes were issued and 
repaid. Both British Airways (BA) and the British Airports Authority (BAA)” 
underwent capital restructuring in order to make substantial economies in running 
the business and to secure their profitability. 

The NAO’s most valuable task is to report on such developments. But it has proved 
difficult to assess whether the full value of such techniques and arrangements has 
been reflected in the final sale price of the company. In the valuation of business 
assets, the NAO has pointed to the problem of land sales which may lead to substantial 
capital gains when redeveloped by the newly privatised company. The NAO has 
argued for a ‘claw-back arrangement’” to secure for the seller a future interest in 
any increase in value of land realised by the sale of that site subsequent to privatisation. 
This did not happen in the case of the Royal Ordnance Factories. The PAC stated: 


We are concerned that prior to deciding on the sale of Royal Ordnance (RO), the MoD did 
not themselves explore the possibility of redevelopment at Waltham Abbey and Enfield, or 
obtain an alternative valuation of these sites based on the assumption that their redevelopment 
might be approved in the future. We note that BAE could make a substantial gain on their 
sale or development without benefits accruing to the taxpayer beyond the sale price paid by 
BAE.” 


As a result of the experience of the Royal Ordnance sale, the PAC’s recommenda- 
tion was that similar sales should include a claw-back” clause such as that used 
in the sale of the National Bus Company.” Thus, the value of the NAO report was 
to draw to the attention of the PAC the problem of the absence of such a clause. 
In the case of the National Bus Company sale, however, the PAC noted that only 
18 out of some 1,500 properties were protected by a claw-back arrangement, and 
concluded ‘we do not feel that the taxpayers’ interest has been fully protected.’ 

Sales incentives are another technique used to encourage investors to bid for a 
company in a privatisation sale. In the case of BT, the underwriting arrangements 
differed from those employed in previous privatisations and involved payment of 
commissions at 1.5 per cent in respect of 55 per cent of the 2,597 million shares 
offered to investors through the UK market. The PAC were critical of this arrange- 
ment, noting that the rate agreed for the payment of commission was not justified 
by the risk. The Treasury and the sponsoring department had believed that the success 
of the sale was not assured at the time the decision was taken.® In the case of 
British Gas, the incentive in the offer was the choice of the issue of vouchers or 
bonus shares. The cost was estimated to be £301 million but, in the event, this liability 
amounted to £185 million.*' In the case of British Airways, a bonus share scheme 
was issued with an estimated cost of £13 million.” 


73 NAO, Sale of Government Shareholding in British Airports Authority, HC 312 (1987/88) (BAA). 

74 NAO, Sale of Government Shareholding in British Airways, HC 37 (1987/88) (BA). 

75 BAA, op cit. 

76 Beauchamp, op cit p 58. 

77 Forty-Eighth Report: Sale of Royal Ordnance. Committee of Public Accounts, HC 162 (1987/88) 
para 3(v). 

78 PAC 9th Report Sess., HC 119 (1990—91) para 3(vii). See Treasury Minute, Cmnd 563 (1987—88), 
NAO Ministry of Defence: Incorporation of the Royal Ordnance Facotries, HC 343 (1984/85). 

79 NAO, Sale of the National Bus Company, HC 43 (1989/90). 

80 BT, op cit; 3rd Report, Sale of Government Shareholding in British Telecommunications plc, Committee 
of Public Accounts, HC 35 (1985—86); Treasury Minute, Cmnd 9755 (1985/86). 
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In all these examples of sales incentives, the main difficulty is to know whether 
such incentives represent value for money to the taxpayer. Following the NAO’s 
investigations, the PAC recommended that evidence from earlier privatisation 
experiences should be collected by the Treasury to ensure that, in future privatisations, 
the lessons of past experiences are learned.® In the cases of BG, BT, BA and 
BAA, the PAC were concerned that there was little firm evidence that sales incentives 
represented good value for money.* 

In a similar vein, the NAO has developed greater confidence, in contrast with 
earlier uncertainties, in setting its own standards as to how to judge a departmental 
role in privatisation. For example, in the earlier privatisation of British Gas, the 
NAO ‘claimed that the department was venturing into unexplored territory in floating 
the largest ever issue on the stock market, an exercise for which they received 
independent expert advice.’® It concluded it was ‘open to question’ whether 
additional proceeds might have accrued if BG had agreed to allow for a higher first 
year dividend payment.® In comparison, the NAO took a more robust view 
in its recent criticism of the DTI over the sale of Rover.” Even allowing for the 
difference in the method of sale — the BG sale used a fixed price offer, whereas 
Rover was sold through an exclusive negotiation right given to British Aerospace 
— the NAO’s expertise in explaining the reasons for its judgements has clearly 
improved. In the circumstances of each sale, different factors will influence the 
Government’s decision. The NAO has to take account of all the different 
circumstances before reaching its finding. 


Method of Sale and Pricing 

As explained above, the method of sale and the setting of the sale price have proved 
a major focus of the NAO’s VFM studies. A number of options have been routinely 
considered by departments. These include a fixed price offer, as in the case of BT, 
BG, BA and Rolls Royce; a sale by tender as in the case of Sealink, International 
Aeradio Ltd and Wytch Farm Oil Field; and a sale by postal tender, as in the case 
of the BAA. 

The NAO pays particular attention to the way a department monitors the 
arrangements for the sale and the extent to which professional advisers were retained 
and their advice followed. In the case of the sale of subsidiary companies by the 
nationalised industries, such as British Ship Builders, Scott Lithgow and Sealink, 
where the sale was by private treaty, the NAO accepted that the departments had 
monitored closely the arrangement for the sale; a view which was accepted by the 
PAC. The NAO have found it difficult to set criteria as to whether the method of 
sale chosen has inevitably been beneficial to the taxpayers’ interests. As almost all 
privatisations have succeeded in obtaining wide share ownership and thereby a 
primary objective of the sponsoring department’s policy, it is often difficult to quantify 
the different return to the taxpayers which might have been achieved if a different 
sale method was chosen. Reliance on the advice offered by independent experts 
to departments® introduces an external accreditation of the departments’ decisions 


83 Thirty-Fourth Report from the Committee of Public Accounts, Sale of Government Shareholdings 
in British Gas plc, British Airways plc, Rolls Royce plc and BAA ple, HC 211 (1987—88). 
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85 BG, op cit. 
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This provides an a priori means to monitor government departments, which is in 
contrast to the NAO’s ex post facto form of review. 

The PAC have criticised the cautious approach to setting prices in the sales of 
British Aerospace, Cable and Wireless, and Amersham International when investors 
made large windfall profits.® In the case of BT, there was also demand for shares 
in the after-market which increased share prices. The department had accepted advice 
from different and independent sources on share pricing. The PAC accepted that 
the Government’s objective of measuring net sale proceeds had been met, but were 
critical of the department in not considering the phasing of sales, given the large 
size of the disposal of shares. Many of the reasons for the increase in share prices, 
in the case of British Telecom sales, were unforeseen. Private investors applied 
for virtually all the stock, and managers of investment funds were attracted to the 
shares and increased their holding by buying in the after-market which forced up 
the price.* Similarly difficult to predict was the increase in interest in the shares 
of BA and in the Rolls Royce privatisation.” Unexpected demand from Japan 
succeeded in increasing the price of shares. To meet the problem of unpredicted 
or unexpected increases in share values, the PAC has recommended that shares 
should be issued in phased disposals, but to date this recommendation has not 
generally been adopted. The Treasury’s advice has indicated that phased disposals 
might cause damage to future sales.” 

In their VFM studies, the NAO have had difficulties in setting guidance to meet 
such problems, given the difficulty of predicting share price movements, the need 
to discount shares to encourage investment, and the requirement to balance 
encouragement of wider share ownership against the need of taxpayers to see an 
adequate return on the sale. 


Cost of Sales 

The final area with which the NAO has been concerned in its reports is the cost 
of the sales. In assessing the proceeds and costs of sales, the NAO performs an 
important task of collecting and setting out factual information, which assists the 
PAC in evaluating the overall effectiveness of the privatisation. One recurrent issue 
has been the cost of underwriting the sales. Many of the major sales, such as those 
of the BAA, BG, Rolls Royce, BA and BT, were underwritten by financial institutions 
in return for the payment of a commission.” In the case of BT, the commission 
was set at 0.375 per cent; in the BG sale, underwriting was offered on the basis 
of competitive bidding for the first time. This set a precedent for other sales such 
as Rolls Royce, BA and the BAA where competitive bidding was adopted. The 
introduction of competition in underwriting commission came as a direct result of 
the NAO’s VFM examinations. The PAC welcomed ‘the success departments have 
had in reducing underwriting costs and note that the average commission rate has 
improved with each sale.’ This has also underlined the important role of the 
Treasury in co-ordinating privatisation sales. A further difficulty has been to assess 
the marketing costs, including advertising and publications involved in many of the 
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sales. The wide diversity and complexity of each sale has made it difficult to set 
objective criteria to judge this aspect of the cost of the sale. 

In a number of reports, the NAO has pointed out the limitations involved in the 
lack of access to the industry’s own records. Reliance must be placed, therefore, 
on departmental records. This was the case in the sales of Sealink, Wytch Farm 
and International Aeradio. In ensuring that the sponsoring department sets require- 
ments over the soon-to-be-privatised industry, the NAO has been critical when 
application of the policy of the department and guidance issued by the department 
have not been closely monitored in the run up to privatisation. In the disposal of 
New Town assets, the Department of Environment was criticised in not ‘assessing 
the compliance with departmental policy and guidance.’ 

In a number of reports, the overall conclusions reached by the NAO have been 
critical of whether departments maximised proceeds for the taxpayers, but this 
criticism is expressed in moderate language. At times, this may leave the impression 
of vagueness and uncertainty. Because of the complexities of the sales, however, 
and the need to reconcile judgements about competing government objectives, these 
conclusions have been, at times, uncertain. In the case of Rolls Royce, the NAO 
concluded ‘it is now hard to say whether the Rolls Royce share price was set out 
at a level that maximised the proceeds from the sale.’% In the sale of the BAA, 
the NAO has some reservations as to whether the department had fully maximised 
proceeds, in view of the fact that there is no conclusive evidence as to whether the 
incentive of bonus shares had a beneficial effect on the sale.” In the sale of British 
Airways, the NAO’s view on share premiums” is that ‘it is arguable’ whether the 
premium of 68 per cent on the partly paid price, and 35 per cent on the fully paid 
price, constitutes a satisfactory premium. In the sale of British Gas, the NAO’s 
view is that ‘there is a question whether all of these costs [of the sale] provided 
good value for money and, where necessary, meet the objections of maximising 
sale proceeds.’% 

In all its reports, the NAO has continued to fulfil its traditional fact-finding role 
in obtaining and analysing information. For example, in its memorandum on the 
Rover sale, it assessed the total value of Rover to have been at least £206.5 million 
at the date of the sale. It was the NAO’s confidential memorandum which was 
leaked'™ to The Guardian (30 November 1989), and revealed many of the private 
arrangements agreed between the DTI and British Aerospace relating to the Rover 
sale. In fact, British Aerospace had refused to accept the terms approved by the 
European Commission for the deal. The NAO report formed a major part of the 
evidence collected by the PAC and contributed to the investigation carried out by 
the Trade and Industry Select Committee. In effect, the NAO was a significant catalyst 
for a major examination of the terms of the deal, which extended to an enquiry 
commenced by the European Commission. The news media drew attention, in 
publishing the NAO’s confidential memorandum, to various unannounced concessions 
granted to British Aerospace, in total amounting to £38 million. 
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From the foregoing, the characteristics of the VFM examinations undertaken by 
the NAO into privatisation sales may be summarised. The Auditor General carries 
out VFM studies at his discretion, in the course of which he has privileged access 
to departmental papers and officials, but he may not question policy merits. Thus, 
VFM studies focus not on the policy merits of each privatisation, but on the role 
of the department in supervising the sales. NAO reports are made to Parliament 
after the precise wording of the report has been cleared by the relevant department 
under scrutiny. The role of the NAO is not management consultancy but to clarify 
whether the taxpayer has received good value for money. In exercising its jurisdiction 
to examine departmental records, the NAO’s constitutional status requires its 
independence. This places a constraint on the propriety of questioning the politics 
or policy of the Government of the day which is outside the jurisdiction of the NAO. 
Reports from the NAO are taken by the PAC. In certain cases, the new departmental 
Select Committees decide to investigate matters raised by the reports. The Select 
Committees may question matters of policy. The language and style of the NAO 
reports reflect the fact that these are agreed as to facts with the audited departments, 
and the need to encourage co-operation within government departments and 
departmental Accounting Officers in the VFM examination. The role of the Treasury 
in continuing to monitor privatisation sales is acknowledged by the PAC as an 
important means of achieving better value for money for taxpayers. 

The NAO’s VFM reports on privatisation sales are based on evidence from 
Accounting Officers, and have laid the foundation for a number of recommendations 
from the PAC which have been generally welcomed by the relevant government 
departments and the Treasury. The experience of past privatisations has been a useful 
learning process. Departments have built into their early preparations for sales the 
use of external advisers. This has been of assistance in assessing the value of the 
company to be privatised and the share price to be offered. In cases where there 
is a prospect that land or assets may realise a large profit for the seller over the 
price paid when they were originally sold as part of the existing business, departments 
are aware of the advantage to be gained by using a ‘claw-back agreement’ to secure 
a more adequate return for the taxpayer from the privatisation sale.'°! 

The introduction of greater competition among underwriters in terms of commission 
charges has also proved a useful way to avoid past mistakes of inflated underwriting 
costs. The PAC has also recommended that share incentives should be given closer 
scrutiny to ensure that there is an adequate return for the taxpayer, thus avoiding 
excessive windfall profits. 

Despite these achievements, there are two areas where the NAO has failed to 
make much impact on the arrangements for privatisation. The first is over the choice 
of sale method chosen by the department, and the second is the problem of after- 
sales increases in share values. In both cases, the NAO has given little guidance 
as to how matters might be improved. Admittedly, both problems are difficult to 
predict in advance of the sale, hence the case for phased disposals in appropriate 
circumstances. The rise and fall of the stock market makes a solution difficult, 
especially as there will always be some uncertainty over the success of the sales. 
The main criticism of the NAO is that more detailed analysis contained in the VFM 
examinations might assist departments as to how best to avoid the obvious pitfalls 
in preparing for sales. 
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The general role of the NAO in the development of VFM examinations of central 
government departments has received some critical reviews. The most fundamental 
criticism is that the NAO has failed to set out Tecommendations for future action 
by departments. It is pointed out that the NAO’s role in developing efficiency and 
effectiveness measures has been handicapped by basic accounting systems of govern- 
ment departments. It is said that the NAO may find the data provided by a focus 
on departmental accounts inadequate to the wider task of VFM examinations. This 
criticism has, to some extent, been overtaken by the changes introduced in the late 
1980s with the preparation of departmental spending White Papers'” at the same 
time as the departmental estimates submitted before the Budget. The introduction 
of FMI programmes and efficiency studies has alerted departments to the need for 
more accountable management. But it is clear, from the NAO’s own reports of the 
introduction of FMI and Rayner efficiency studies, that departments adopt different 
approaches to the introduction of management initiatives. The Government’s 
efficiency strategy has not exacted a uniform response from government departments 
which has led to unevenness in the implementation of the procedures for accountable 
management. ' 

It is clear, therefore, that the NAO may find it difficult to meet the complex, 
and at times conflicting, problems which are part of government policy for future 
privatisations when departments adopt differing approaches to the various government 
efficiency strategies. The NAO’s remit is focused so as to exclude interfering in 
questions of politics or the merits of policy. In the case of the Rayner efficiency 
studies, not all recommendations were accepted by ministers and some may be in 
conflict with government policies. Nevertheless, future policy directions, which 
the NAO may prefer departments to adopt for privatisation sales and which might 
form a future strategy, are far from clear. Graham and Prosser make the criticism that: 


Scrutiny of [privatisation] sales by the National Audit Office and the Public Accounts 
Committee has been patchy and has had little effect in producing any long-term improvements; 
for example, no government guidelines existed on the conduct of private sales at the end 
of 1989, despite the critical reports referred to above.'™ 


The response to that criticism may question whether it is the nature of privatisation 
that poses the problems, rather than the breadth of remit of the audit. 

The NAO has issued principles and guidelines in respect of two areas of activity: 
The Selection and Use of Management Consultants and the Audit of Management 
Buyouts in the Public Sector.'® The question arises as to whether the NAO might 
issue a code of principles or guidelines for departments for future privatisation sales. 
The arguments in favour are that guidance of the type contained in the two reports 
mentioned above, transforms an exclusive ex post facto review, which the NAO 
presently offers, into an a priori review. The sponsoring department, confronted 
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with a list of issues to be addressed, would be ‘self-regulatory’ to some extent in 
implementing the guidance compiled by the NAO. This might facilitate the ex post 
Jacto review undertaken by the NAO once the privatisation sale is completed. It 
might avoid past mistakes and bring departmental thinking into line with the NAO’s 
preferred strategies. In that way, VFM objectives might guarantee better value for 
the taxpayer. 

The arguments against are that no two privatisations are the same; that it may 
be impossible to predict the precise area of weakness in a department strategy for 
the sale until the sale is completed. The wrong signal might be given to the sponsoring 
department over the role of the NAO. Departmental second guessing of the NAO’s 
own strategy may bring the NAO into conflict with ministerial priorities or policies. 

On balance, it would seem that unless the NAO’s powers as explained above were 
to be broadened beyond the departmental focus, it is difficult to see how guidance 
over future privatisations might be possible. The NAO’s expertise may not extend 
to the area of the privatisation sale, with the obvious limitations this may have, 
or any attempt to set out in a strategy document, guidelines for the future. The 
calamity of a department which followed the NAO’s guidelines, only to discover 
that in the end an unsuccessful privatisation sale resulted, would have repercussions 
on the credibility of the NAO itself. That risk may be too great for the NAO to take. 

This last argument raises an issue as to the usefulness of VFM examinations. 
John Glynn has argued that the role of auditors advanced today by some commentators 
may exceed any realistic expectation of what auditing techniques may achieve. In 
general terms, he argues that: 


At present, the auditing profession cannot deliver fully on its VFM mandates. This is partially 
due to the fact that the auditor’s role is evolving in response to changing public needs and 
expectations. ... The major inhibiting factor ... is the lack of a political will to reform 
the general framework of financial management, and to diffuse more clearly the scope of 
programme objectives. ©” 


This difficult combination of management techniques and political choices precisely 
defines the challenge facing the NAO in its future direction for VFM examinations. 
Ministers may set policies and define political choices in terms of electoral mandate 
and party support. Managerial techniques of evaluating efficiencies, economy and 
effectiveness developed by the NAO will always require careful consideration to 
take account of the political choices set by politicians. In the final analysis, ministers 
are accountable to Parliament and ultimately to the electorate for such policies. 

The future role of the NAO in privatisation sales is to continue to report on the 
major privatisations such as water and electricity once they are completed. In the 
aftermath of privatisation, there remain the new regulatory bodies which fall under 
the merit of the NAO. These include gas (OfGas), water (OfWat), electricity (Offer) 
and telecommunications (OfTel). The Auditor General admits that the NAO’s 
responsibility to audit such bodies poses a fresh challenge: 


How does one address and consider the performance of regulatory agencies? That will be 
an area that will be carving out new territory. Not much has been done on it.'% 


Thus, it remains to be seen how the role of the NAO will develop in this area, 
especially in terms of the VFM examinations. This will undoubtedly require new 
techniques and solutions. At the same time, there are some fundamental issues which 


107 See Glynn, op cit pp 119-120. 
108 Fourth Report of the Public Accounts Committee, HC (1988), 4 November 1988. 
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arise from the NAO’s experience of VFM studies to date. How valuable are VFM 
examinations in the development of public sector accounting? 

Doubts have been raised about the contribution of VFM examinations. The main 
criticism is that VFM examinations have concentrated too heavily on ‘economy and 
efficiency’ rather than effectiveness. The questions raised about ‘effectiveness’ are 
linked to the ability of auditors to perceive and quantify the link between intentions 
and outcomes of decisions within government. Given the complexity of decision 
making, it is thought that it is often difficult to quantify and assess the intention 
behind decisions and their outcome. Some scepticism is raised as to the ability of 
auditors to assess decisions within government, as not every decision is the result 
of explicit planning. Objectives may not always be clearly defined or prioritised. 
There may be conflicting aims in the objectives set. 

Some of the general doubts raised by VFM examinations in the public sector have 
arisen from the analysis of VFM studies undertaken by the Audit Commission.’ 
This is the only other statutory body required to carry out VFM examinations. 
Radford has pointed out that the Audit Commission has developed its own method- 
ology for undertaking value for money work. First, it provides a statistical profile 
for each authority; and second, on an annual basis, it undertakes national comparative 
reviews into three or four services as Special Studies to raise issues and good practices 
identified during the course of study. These are intended to be primarily cost-cutting, 
although the Commission has emphasised that value for money and cheapness are 
not synonymous. There is also concern that the Commission may be using its 
influence to shape the way local government itself develops. The Audit Commission 
has had an important and successful impact on the management culture of local 
authorities. As McSweeney has pointed out: 


the Commission does not merely wish to describe control, or restrain local authorities but 
explicitly aims to change them. From that perspective, its approach is consistent with many 
recent findings of successful process of major organisational change.!!° 


McSweeney believes that the Commission’s neglect of effectiveness is caused ‘not 
merely by the undoubted technical and political difficulties of identifying and 
determining the impact of some local authority outputs, but also more fundamentally 
as a greater focus on effectiveness could weaken the Commission’s attempts to change 
local authorities.’ 

His analysis'" is that the Audit Commission might face resistance to its objec- 
tives in introducing changes in local authority management by identifying reductions 
in funding and in the scale of the organisations’ activities. The effectiveness test 
might identify unfilled needs and demands which would have ‘the opposite impact’ 
of the changes the Commission wishes to introduce. The Audit Commission has 
also admitted difficulties in ‘assessing authorities’ overall arrangements.’ Performance 
indicators have been difficult to draw up, and comparative studies of specific aspects 
of local authority functions have been undertaken. 

Any comparison between the Audit Commission and the NAO must recognise 
that the function of the Audit Commission has been actively to seek out improvements 
and consider wide strategic issues in the role of local authorities. The Commission’s 
experience of VFM audit has demonstrated both the technical difficulties and the 








109 See Radford’s contribution to this number above p 912. 

110 McSweeney, ‘Accounting for the Audit Commission,’ The Political Quarterly 59 (1988) 28—43, p 42; 
Audit Commission, Handbook on Economy, Efficiency and Effectiveness, 1983. 

111 ibid. 
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high expectations set for VFM. The reality is that the Commission has found the 
experience all the more challenging because its role in the constitutional sense differs 
greatly from that of the NAO. It does not report directly to a Select Committee 
of Parliament or to the PAC. Its auditors have extensive statutory legal powers ‘to 
police’ local authority accounts in terms of objections as to illegality and loss due 
to wilful misconduct. It is clear that any local government elector can make objections 
to any matter on which the auditor could make a report. The Commission may seek 
judicial intervention against a local authority to prevent any threatened illegality. 
Unlike the NAO, the Commission is not constitutionally independent. The Secretary 
of State has the power under para 3(1) of Schedule 3 to the 1982 Act to issue 
directions to the Commission. 

The Audit Commission was established in the expectation that it could exert a 
major influence in changing local authority practices in line with the demands of 
central government. Since its formation, it has sought to act independently for 
Government and has been free to develop its own strategies within the broad legal 
framework available to it. The Commission’s technical experience of developing 
VFM audit reinforces the formidable challenge facing the NAO operations within 
a different constitutional framework. Doubts and uncertainties over the benefits of 
VFM public sector auditing are likely to be the subject of intense debate! and 
comparative analysis for the future. The NAO is likely to have a major role in that 
debate and will be able to draw on its experience of privatisation sales in its VFM 
examinations of departments. 


Conclusions 


Accounting in the public sector has developed greatly since the impetus for change 
in the management of central government, which began in 1968 following the 
recommendation of the Fulton Committee. Since 1983, the NAO has undertaken 
over 220 VFM reports to the PAC. The major privatisation sales have been found 
to be the most challenging and, primarily, the NAO’s reports provide ‘a fair and 
balanced view’ of the cost of sales, the arrangements for sales and their preparation. 
They are focused on government departments and written in a style that reflects 
the need for co-operation with government departments and their Accounting Officers, 
and the PAC’s requirement that it should take evidence on the basis of a report 
which has been agreed as to facts and presentation. 

The boundaries of the NAO’s remit, excluding, as it does, the policy merits of 
government policy, might be taken to set limitations on the development of accounting 
techniques in VFM studies. This has not been demonstrated by the NAO’s experience 
of privatisation sales. The limiting factors in setting clear criteria and recommenda- 
tions for privatisation sales are the complexity of bringing such vast undertakings 
to market, and the conflicting objectives inherent in the privatisation process. The 
boundary which exists between the NAO’s function in reporting to Parliament and 
Parliament’s role in scrutinising government is also important. In a constitutional 
sense, ministers are responsible to Parliament for their policy decisions. Ultimately 
how that responsibility is to be carried out may involve political questions which 


112 Marsh, ‘Ambiguity and Accounting: The Exclusive Link Between Information and Decision Making,’ 
Accounting Organisations and Society, vol 12, no 2, 1987, pp 153—168; Glynn, ‘Value for Money 
Auditing — An International Review and Comparison,’ Financial Accountability and Management, 
vol 1, no 2, 1985, pp 113—128. 
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may go to the political authority of Government in Parliament. Accounting techniques 
may provide a factual basis for Parliament’s deliberations but, in terms of political 
authority, it is for Parliament and not accountants or auditors to make decisions 
as to how the ultimate decisions over policy matters are to be taken. 

The study of the VFM examinations of privatisation sales has shown that the NAO’s 
learning curve has developed. The NAO reports have laid the basis for changes 
in the organisation of privatisations following the recommendations of the PAC, 
which have been accepted by government departments. These include competitive 
tendering by consultants for the work of advising departments on the sale, the steps 
to be taken to avoid high commission rates, and the use of ‘claw-back’ clauses to 
prevent windfall profits on assets sold as part of privatisation. Two criticisms of 
the NAO are that it is unadventurous in setting out the reasons for its conclusions 
and, in developing techniques of VFM examinations, it has been reluctant to define 
‘effectiveness criteria.’ Its unique position allows it to draw on its own management 
resources, but it relies on the internal audit offered by the Accounting Officers. 
Its constitutional status and independence makes any fundamental change or expansion 
in its role or its functioning difficult. Its privileged access to confidential information 
and its reliance on the co-operation of departments, requires it to assess carefully 
the impact of its reports. The PAC and Select Committees rely on its independence 
which requires the NAO to refrain from criticism of the merits of government policy. 
Ironically, any greater extension of its role to include matters of policy might call 
into question its independent status, and therefore its effectiveness. This might weaken 
its standing in its relationship with government departments, with the PAC and with 
the Select Committee. There is the added danger that the doctrine of ministerial 
responsibility might be seriously challenged if departments perceived the NAO’s 
role as interventionist in prescribing their future policies. 

It is more difficult to assess whether the NAO has provided sufficient direction 
for government departments in sponsoring future privatisation sales. Critics have 
pointed to the lack of full explanations in the conclusions reached in some of the 
early VFM reports, but this may be due to the fresh challenges each privatisation 
sale has presented to the NAO. The information and data collected by the use of 
VFM examinations is invaluable, not only to ministers and MPs, but to others 
interested in the management of government. The NAO’s role in providing better 
management techniques for government departments is hard to evaluate. As the 
full implementation of the Next Steps programme remains to be achieved, further 
research' is required into the benefits of VFM examinations in public sector 
audit. From the NAO’s examination of the privatisation sales, it is clear that the 
NAO has lived up to the limit of its remit granted to it under the National Audit 
Act 1983. Any expansion of its role into policy matters raises fundamental questions 
about its constitutional independence, and the value of external accounting techniques 
in government management. 








113 Criticisms of the NAO are set out in Public Money, September 1984, op cit. A cogent argument for 
more research is put forward by Lapsley, ‘Research in Public Sector Accounting: An Appraisal,” 
Accounting, Auditing and Accountability (1990) pp 21—32; Ashton, Hopper and Scapens (eds), Issues 
in Management Accounting (London: Prentice Hall, 1991) chs 3 and 9. For an account of the ideologies 
of the accounting profession and the tasks attributed to accountants, see Sikka, Willmott and Lowe, 
‘Guardians and Knowledge and Public Interest: Evidence and Issues of Accountability in the UK 
Accounting Profession’ (1989) Journal of Accounting, Auditing and Accountability, pp 47—71. 
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